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A BILL

To ascertain and declare Titles to Land.

[ Mz. HarGRAVE ;—9 October, 1861.]

WHEREAS it is expedient to afford effectual means for ascertaining Preamble.
and declaring Titles to Land Be it enacted by the Queen’s Most

KExcellent Majesty by and with the advice and consent of the Legislative

Council and Legislative Assembly of New South Wales in Parliament

5 assembled and by the authority of the same as follows :—

1. Every person entitled for his own benefit to an estate in fee ee simple owner
simple in land or having a power of absolutely disposing for his own lx”na.%x);x?}:)li)'l{ltfl? ol
benefit of an estate in fee simple in land may apply to the Land Titles
and Claims Court constituted by this Act and hereinafter styled ¢ the

10 Court”” for a Declaration that he has established his title to such land.

2. The application shall be made in such form as the Court directs mode of application.
and shall be accompanied by an abstract of the title of the applicant and
a plan of the land accordingto a scale specified thereon and by such
evidence as the Court requires But the Court shall not take any pro-
15 ceeding in the matter of the application unless or until it is satisfied by
inquiries on the spot to be made as hereinafter mentioned or by other
sufficient evidence that the applicant or his predecessors in title has or have
been in possession or receipt of the profits of the land for a period of not

less than five years immediately prior to the date of application.

20 3. The Court upon being satisfied in manner aforesaid of there ll:Iottnl?: fo Sftgiveu
being primd facie evidence for proceeding in the matter shall give public ; '
notice of the application having been made and of the intention of the
Court to entertain the same by advertisement in the Gazette and in any
and such other newspaper and by causing copies of such notice to he posted

25 on or near the land or otherwise as the Court thinks fit.

cll—A 4.
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4. The notice so given shall point out the estate or interest which
the applicant claims to have in the land and the effect of the establishment
of his title by a declaration of the Court and shall call the attention of all
parties interested in the land to the subject matter of the application
pending before the Court and invite incumbrancers and other persons having 5
any interest in the land capable of being affected by a declaration under
this Act to come before the Court on a day to be named in such
notice and assert their rights with a view of having the same reserved or
established or of proving that the applicant is not entitled to such declara-
tion. ; 10

5. The Court shall before taking any proceeding in the matter of
any such application require the applicant to give such security for costs

as the Court thinks sufficient.

6. The Court may entertain an application for declaration of title
to land 2lthough the applicant admits that the land in respect of which he 15
applies is subject to any specified incumbrance and the Court shall modify
any notice accordingly by stating the existence of such incumbrance and

the intention of the Court to reserve the rights of the incumbrancer.

7. The following charges and interests shall not be deemed incum-
brances within the meaning of this Act— 20

1. Quitrents.

2. Rights of common or of way—watercourses—rights of water and
other easements.

3. Leases or agreements for leases for any term not exceeding
twenty-one years or for any less estate in cases where there is an 25
occupation under such leases or agreements.

And all land shall unless the contrary is expressed in the declaration of
title made by the Court be deemed to be subject to such of the above

charges and interests as may for the time being subsist thereon.

8. The Court if it entertains the application shall by means of 30
local agents or in such other way as the Court thinks fit make inquiry
on the spot and otherwise as to the title of the applicant and the rights of
tenants occupiers and others And if satisfied with the title shewn to
such land or to any part thereof and with the result of such inquiry
made the Court shall make a provisional declaration that the applicant 35
has established his title to the whole or such part for the purpose of any
disposition made in favour of a purchaser for valuable consideration subject

to
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to any incumbrance specified in the declaration and subject in all cases
to such charges and interests as may be subsisting thereon and are herein-

before declared not to be incumbrances.

9. The Court may annex conditions to any such provisional Power of Court to

2 s g y i g . annex conditions.
5 declaration by requiring the applicant to give any indemnity or to obtain
any consents or otherwise to act as the Court directs And may also
reserve in such provisional declaration the rights of any person or classes

of persons.

10. Upon such provisional declaration being made the Court shall Advertisement of
10 give notice of the same in such manner as it thinks fit by advertisement G TR
and by posting as aforesaid or by otherwise publishing the fact of such
declaration stating in such notice the intention of the Court to confirm
the same at some specified time not earlier than twelve months from the
date of the notice and at a place named in the notice unless cause is first
15 shewn to the contrary and stating also the time and manner at and in
which opposing parties may be heard to shew cause against the declaration
with an explanation so far as is possible of the effect thereof if made
final and the nature of the interests which should induce parties to appear
before the Court and oppose or acquiesce in the same and of the right of
9() parties appearing to be paid their costs in the event of their substan-
tiating their opposition or appearing in accordance with the terms and

rules laid down in the notice.

11. The Court shall at the time and place named in the notice Court tohear persons
or at any subsequent time and place of which notice shall be given by the byt
25 Court hear any person alleging that the applicant is not entitled to a
declaration of establishment of title or is so entitled only subject to certain
specified conditions or with the reservation of certain specified rights not
mentioned in the provisional declaration or alleging any other matter
why such provisional declaration should not be made absolute or should
30 be made absolute only with certain specified modifications or additions
And the Court may adjourn from time to time if necessary any hearing in

respect of the aforesaid matters.

12. The Court after hearing any parties desirous of being heard Confimation of pro-
visional declaration

against the provisional declaration may by a further order annul the same °f fitle

35 or make it absolute with or without modifications or additions And if made

absolute an appeal against the order making the same absolute may be

lodged with the Court of Appeal hereinafter mentioned at any time within
three months from the date of such order And the Court of Appeal may
annul the declaration or confirm it with or without modifications or addi-

tions
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tions And where no appeal is lodged at the expiration of such period of
three months the declaration shall be made final by order of the Court and
where an appeal is lodged within such period the declaration shall not be

deemed final until made so by order of the Court of Appeal Provided

[y}

that an appeal lodged and afterwards abandoned shall for the purposes of

this Act be deemed not to have been lodged.

Effect of declaration, 13. Whenever an absolute declaration establishing the title of any
person to land has been made final every purchaser for valuable considera-
tion of the land mentioned in such declaration or of any part thereof or of
any interest therein shall be deemed to hold the same for an estate in fee 10
simple or for such less estate as may be conveyed to him with the reser-
vations and subject to the incumbrances if any appearing in the declaration
or created since the date of the order making the same final and subject
also except in so far as the contrary is expressed in the declaration to
such charges and interests if any as arc hereinbefore declared not to be 15
incumbrances but free from all other estates incumbrances and interests

whatsoever including all estates interests and claims of the Crown.

*

2 Y af declaras 14. Every final declavation shall be deemed to have been duly
10N,

made and shall not be set aside by reason of any informality whatever
and an office copy under seal of the order making the declaration final 20

shall in all Courts be evidence of the declaration.

Part owners making 15. Any two or more persons entitled for their own benefit
up complete owner-
ship may apply for

S pay abply ot goncurrently or successively or partly in one mode and partly in another

. to such estates or interests in land as together make up the fee simple
may if each of such persons has a power of disposition over his estate or 25
interest apply to the Court to have their title established in the same
manner and with the same incidents in and with which it is hereinbefore
enacted that any individual owner in fee may have his title established.

;{;&:g:;gﬁgmggy 16. Any trustee of land with power to sell and any fiduciary donee

of title,

of a power to sell land may with a view to a sale apply to the Court for 30
a declaration establishing his title to sell And the amount of all costs
charges and expenses incurred by such trustee or donee in or about such
application shall in all cases be ascertained and declared by the Court
and shall unless the Court otherwise order be deemed to be costs charges
and expenses incurred by him in the execution of his trust or in pursuance 35
of his power and he may retain or reimburse the same to himself out of
any money coming to him under the trust or power and he shall not
be liable to any account in equity in respect thereof And wher a final

declaration
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declaration has been made establishing the title of such trustee or donee
to sell any land any purchaser for valuable consideration thereof or of any
part thereof or of any interest therein shall be deemed to hold the same
for the same estate and with the same incidents as if he had purchased
5 the same for valuable consideration from a person who had obtained a final

declaration establishing his title to such land.

17. FOI‘ the HUTrpose of any a licatiou b Sl].Ch trustee or donee Possession con-
purp
sistent with settle-

for a declaration establishing his title to sell land the possession or receipt ment to be deemed
possession of trustees
of the profits of such land by any person claiming consistently with the
10 instrument creating the trust or power under which such trustee or donee
proposes to sell shall be deemed to have been the possession or receipt of

such trustee or donee or of his predecessors in title.

18. Where any sale of the fee simple of land is about to be made Supreme Court in
Equity may remit

in pursuance of any order of the Supreme Court in its equitable juris- caseofsaleteLand
Titles and Claims

15 diction such Supreme Court may on the application of any parties iy

interested in such sale remit the case to the Land Titles and Claims Court
for the purpose of carrying into effect such portion of the order as relates
to a sale And that Court shall thereupon examine the title and may if satis-
fied therewith regard being had to the circumstances of the case and to the
20 order made by the Supreme Court make a final declaration establishing
the title of any person to the land and such declaration shall have the
same effect as if it had been made on an application to the Court under
this Act.
19. The Court instead of making one declaration in the case of Court may make
: geveral declarations
25 land in respect of which an application is made may to suit the convenience °r conveyances.
of the applicant and on his request make several declarations in respect
of different portions of such land.
20. Where in any proceeding with respect to land under this Court may accept
Aet it appears to the Court that the land is subject to any uncertain or g
30 doubtful claims or incumbrances capable of being compensated by money
and not involving any right to possess the land itself otherwise than as
a security for money the Court may upon such amount of money being
paid in manner hereinafter mentioned as will in the opinion of the Court
be sufficient compensation for such claims or incumbrances and for all
35 costs charges and expenses that may be incurred by the claimants or
incumbrancers in recovering the moneys due to them declare the title to

be established without reference to such claims or incumbrances.

21.




Mode in which in-
demnity to be paid,

Distribution of pur-

chase moneys.

Appropriation of
moneys not imme-
diately distributed.

Costs to be in dis-
cretion of Court.

Disposition by Court

of deeds.

Land Titles Declaration—1861.

21. Any moneys payable in respect of such compensation as afore-
said may if the Court direct be paid to trustees approved of by the Court
to such acecount as the Court may direct and the Court may also direct
such moneys to be invested in such securities as it thinks fit on an applica-

tion being made by any parties interested in such moneys. 5

22. The Court shall determine the rights and priorities of the
several persons entitled to or interested in any moneys so paid and shall
distribute the moneys among such persons in accordance with such rights
and priorities.

23. Where any money paid in pursuance of this Act 1s not 10
immediately distributable or the parties entitled thereto cannot be ascer-
tained or where from any other cause the Court thinks it expedient for
the protection of the rights of the parties interested therein it may order
such money to he transferred to such account as the Court directs in trust
to attend the orders of the Supreme Court in Equity And the Land Titles 15
and Claims Court may by its order declare the trusts affecting such money
so far as it has ascertained the same or state the facts or matters found by
it in relation to the rights and interests therein And the Supreme Court in
Equity may make such orders with respect to any such moneys and the
investment or application thereof or the payment thereof out of Court 20

as the circumstances of the case require.

24. All costs charges and expenses incurred by any parties in or
about any proceeding under this Act shall be taxed as between solicitor
and client but the payment thereof shall be in the discretion of the Court
regard being had by the Court to the fact that any applicant under this 25
Act is liable primd facie to pay all costs charges and expenses incurred
by or in consequence of his application except in a case where parties
appear whose rights are sufficiently secured without their appearance or
where any costs charges or expenses are incurred unnecessarily or
improperly. 30

25. When a declaration establishing the title of any person.to
land has been made final all such deeds and evidences of title delivered
to the Court as relate exclusively to the land and are of no avail
except for the purpose of substantiating the title shall be retained by
the Court but all other deeds and evidences of title delivered to the Court 35
relating to the land or to any part thereof shall be returned or delivered
to the parties entitled to the custody thereof but previously thereto
shall be stamped or otherwise marked in such manner as to give notice to
any person inspecting the same of the proceedings taken by the Court in

relation to the land or any portion of the land comprised therein. 40
26.
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26. Any person having or claiming such an interest in land as f;‘xleorntg ég?fft i
entitles him to object to any disposition thereof being made without his ceedings in Court.
consent may lodge a caution with the Court to the effect that the cautioner

is entitled to notice of any proceeding that may be instituted in the

0 Court with respect to such land.

27. Every such caution shall be supported by an affidavit in such Sggﬁ'zﬁn{) ;'oalf;'?d’;.l:};;.
form as the Court directs stating the nature of the interest of the cautioner
and such other matters as may be required by the Court and containing the
name of the cautioner and also some address in the Colony where he may
10 be served with notice of every proceeding that may be instituted in the

Court relating to the land in question.

28. Notice may be served on the cautioner either personally or by Notice how served.
sending it through the post in a pre-paid registered letter marked outside
“ Land Titles and Claims Court ” addressed to the cantioner at the address
15 appointed by him for service of notices and such notice if served by post
shall unless returned by the Postmaster be deemed to have been served on
the cautioner at the time when it would be delivered to him in the ordinary
course of the post but no proceeding shall be taken on the faith of such
notice having been duly served until the expiration of such period not less
20 than ten days exclusive of the day of posting as the Court may by

general or special order appoint.

29. The Postmaster General shall give directions for the immediate Directions in case of
service by post.
return to the Secretary of all letters marked as aforesaid and addressed to

any person who cannot be found.

25 30. No purchaser for valuable consideration shall be affected by the Purchasernot
affected by omission
omission to send or by the non-receipt of any notice by this Act directed * 54 notice:

to be given.

31. After a caution has been lodged no declaration of title Effect of caution.
provisional absolute or final shall be made in the case of any land to which
30 such caution refers until notice has heen served on the cautioner to
appear and oppose the same if he thinks fit and sixty days shall have
expired after the date of the service of such notice or the cautioner has

entered an appearance whichever may first happen.

32. If any person lodges a caution with the Court without reasonable Compensation for
improper lodging of
35 cause he shall be liable to make to any person who may have sustained e*tion
.
damage by the lodging of such caution such compensation as may be just
and such compensation shall be recoverable in any action at law by the
person who has sustained damage from the person whe has so lodged the
caution.
33,
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33. A caution lodged in pursuance of this Act shall have no effect
whatever except that of entitling the cautioner to receive such notice as

is hereinbefore mentioned of proceedings being instituted in the Court.

34. Any person intervening as principal or agent in any proceeding
before the Court for a declaration establishing any title to land who &
with intent to conceal from the Court the title or claim of any person
other than the applicant to such land shall fraudulently suppress assist
in suppressing or be privy to the suppression of any document in his
possession or any fact within his knowledge shall be guilty of a
misdemeanor and upon conviction shall be liable at the discretion of the 10
Court by which he is convicted to be kept to hard labor on the public
roads for a term not exceeding three years or to be imprisoned for a term
not exceeding fwo years with or without hard labor or to be fined such
sum as such Court may award not exceeding pounds  And
any declaration of title in respect of such land made by the Land 15
Titles and Claims Court shall be void as against all persons convieted

of any such misdemeanor.

35. Any person intervening in any proceeding before the Court
for a declaration establishing the title of any person to land who shall
fraudulently alter assist in fraudulently altering or be privy to the 20
fraudulent alteration of any deed will certificate or other document relating
to such land or shall give assist in giving or be privy to the giving of any
false information to the Court in respect of such land knowing the same
to be false shall be guilty of a misdemeanor and upon conviction shall be
liable at the discretion of the Court by which he is convicted to be kept 25
to hard labor en the public roads for a term not exceeding three years or
to be imprisoned for a term not exceeding #wo years with or without hard
labor or to be fined such sum as such Court may award not exceeding

pounds  And any declaration of title in respect of such land

shall be void as against all persons convicted of any such misdemeanor. 30

36. No proceeding or conviction for any offence hereby declared
to be a misdemeanor shall affect any remedy which any person aggrieved
by such offence may be entitled to either at law or in equity against the

person who has committed such offence.

87. Nothing in this Act contained shall entitle any person to refuse 36
to make a complete discovery by answer to any Bill in Equity or to
answer any question or interrogatory in any civil proceeding in any Court
of Law or Equity or Insolvency But no answer to any such bill question
or interrogatory shall be admissible in evidence against such person in any

criminal proceeding. 40

38.

—

PR —
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38. The Court for the purposes of this Act shall be the Court of S
Commissioners of Claims to Grants of Land as constituted and appointed
at the passing of this Act under the Act fifth Wiiliam the Fourth number
twenty-one which Court shall thenceforth be designated the ¢ Land Titles

5 and Claims Court.”

39. The President and Commissioners of the said Court shall upon Appointment and
tenure of office of

every respective vacancy be appointed by the Governor by Commission iﬁiiig;t,tqnld Com-
under the Seal of the Colony and every President and Commissioner of the
said Court shall hold his office during good behaviour but may be removed
10 therefrom on an Address presented to the Governor by both Houses of
Parliament Provided that no person shall be appointed such President
or Commissioner unless he be a Barrister having practised as such in the

Colony for five years at the least next preceding his appointment.

40. Every President and Commissioner of the said Court shall Oath of President
and Commissioners.
15 before he enters upon the execution of his office under this Act take before

one of the Judges of the Supreme Court the following oath—

“T1 A. B. do swear that I will faithfully impartially and honestly
¢ according to the best of my skill and judgment fulfil all
¢ the powers and duties of President [or a Commissioner]

20 “ of the Land Titles and Claims Court. ”

41. Tt shall be lawful for the Governor upon any vacancy in the Officers of Court.
office of Secretary to the said Court to appoint a Secretary thereto and
also from time to time as occasion shall require to appoint a Taxing

Officer Accountant and such other officers and servants as the Governor

95 shall think fit.

42. The President Commissioners and Officers of the Court shall Remvaeration.
be remunerated for their duties under this Act by fees according to the

scale set forth in the Schedule hereto.

48. The Court shall be a Court of Record and shall cause to be court to be a Court
of Record and have

30 prepared a Seal of which judicial notice shall be taken and all documents Scal.

purporting to be sealed therewith shall be admissible in all Courts in

evidence.

44. The Court shall by notice published in the Gazette appoint a ., ot
time for commence-

day not later than the first of February one thousand eight hundred ment of proceedings.
35 and sixty-two on and after which the Court will be prepared to entertain

applications under this Act.

45. All Courts Judges and persons acting judicially shall take sugicial notice of
signature of Presi-

judicial notice of the signature of the President or other Commissioner dent and Commis-
s10ners.

of the Court or of the Secretary.
¢11—B 46.
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46. The concurrence of the President and one of the Commissioners
of the Court shall be essential to a declaration of title but with that
exception all powers by this Act given to the Court may be exercised by
the President only or the two Commissioners jointly And if in any case
such two Commissioners differ as to the propriety of making any order or 5
doing any act such order or act shall be deemed not to have been made

or done.

47. The Governor t\;ith the advice of the Executive Council shall
provide a convenient place for the sittings of the Court with convenient
offices for the transaction of business by the Court and its officers  And 10
the Court shall hold its sittings at the place so provided and at such times

as may from time to time be appointed by the Court.

48. The President and Commissioners may sit in Chambers either
together or separately for the despatch of business and when in Chambers
shall have the same jurisdiction and exercise the same powers as if sitting 15

in open Court.

49. The President and one at least of the Commissioners shall sit
together in open Court for the determination of such questions arising upon
the examination of titles as may be reserved by them for discussion in

open Court. 20

50. No person shall be entitled to appear for any party in any
proceeding in the Court unless he is a Barrister-at-Law or a Solicitor
of the Supreme Court and all Barristers and Solicitors of the Supreme
Court shall in other respects enjoy the like privileges in the Court and be
subject to the authority of the Court in like manner as they respectively 25
enjoy and are subject to in the Supreme Court.

51. The Court may in open Court review rescind or vary any order
made by it or any Member of it in pursuance of this Act And any person
aggrieved by any Order of the Court may appeal to the Supreme Court
sitting in Banco in such manner within such time and subject to such 30
regulations and limitations as the Land Titles and Claims Court and the
Chief Justice may prescribe Provided that no appeal shall lie from any
refusal of the Court to entertain an application for establishment of title
or to establish a title Provided also that any order made by the Supreme
Court on appeal from the Land Titles and Claims Court shall be subject 35
to reversal or modification by the Privy Council in England in the same
manner and with the same incidents in and with which orders made by
the Supreme Court on Appeals within the ordinary jurisdiction of such

Court are subject to be reversed or modified.

62.
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52. The Court may examine any witnesses on oath and shall have Fowers of Court,
all like powers rights and privileges as are vested in the Supreme Court
with respect to the following matters :—

(1.) Enforcing the attendance of witnesses and the production of

5 deeds books papers and documents.

(2.) Issuing any Commission for the examination of witnesses or
causing witnesses to be examined before any tribunal other
than the Court.

(3.) Punishing persons refusing to give evidence or guilty of contempt.

10 (4.) Enforcing any order whatever lawfully made by the Court.

53. Every person who being examined before the Court or the Peagliy gf_or false
President or either Commissioner thereof or by any person authorized
under the next preceding section to take evidence wilfully gives false
evidence and every person who wilfully swears affirms or declares falsely

15 in any affidavit authorized under this Act to be received in evidence shall
be liable to the painsand penalties of perjury. .

54. The Court shall not be restrained in the execution of any of its pag e .y S;t
powers under this Act nor shall any person be restrained from making an other Courts.
application under this Act to the Court or doing any other act or giving any

20 consent under the provisions of this Act by order of any other Court or
by any other legal process nor shall the Court be required by Writ of
Mandamus or any writ of a like nature to do any act or take any proceed-
ing under this Act nor shall any proceeding before the Court be removable
by certiorari or other writ of a like nature.

25 55. No proceeding before the Court shall abate or be suspended f}l)‘g::e&i_ndgei&ot Fin
by any death or transmission or change of interest but in any such case it
shall be lawful for the Court when it sees fit to require notice to be given
to persons becoming interested or to make any order for discontinuing
suspending or carrying on the proceeding or otherwise in relation thereto

30 which to the Court appears just. .

56. The Court shall frame and cause to be printed and circulated court to frame and
or otherwise promulgated as it sees occasion forms of applications and B;;Iﬂg;ﬁ%t: o
directions indicating the particulars of the information to be furnished
to the Court when any application is made to it under this Act with

35 reference to title incumbrances and the circumstances of land and such
other information as in the judgment of the Court may assist it in forming
an opinion on such application and also such other forms and directions as
the Court may deem requisite or expedient for facilitating proceedings
under this Act. :

40 57. The Court shall with the concurrence of the Chief Justice Court to frame rules.
frame rules for regulating the course of procedure under this Act and
generally for the due execution of the powers vested in the Court under

and for giving full effect to the objects of this Act. 58.
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Legal effect of rules. 08. All rules so made upon being published in the Gazette shall

Rules to be Inid be- have the force of law and shall be laid before Parliament forthwith if in
fore Parliament.
oz session or if not within fourteen days after the opening of the next session.

Court to determine 59. The Court shall with the concurrence of the Chief Justice from
amount of payments

to be mads &o. time to time determine the amount of fees to be paid with respect to the

Cr

» following matters :—
(1.) Obtaining a declaration that a title is established.
(2.) The institution and conduct of any proceeding relating to
land and obtaining copies of such proceedings or of other
documents in the custody of the Court. 10
(3.) Generally with respect to any other matters to be done by the
Court or any officer thereof.
And all fees so paid shall be handed over to the Colonial Treasurer and by
him carried to a separate fund to be called the Land Titles Fund out of
which shall be primarily applicable to the payment of the fees payable to 15
the President and Commissioners and the other expenses of carrying this
Act into effect. :

gzgltcglﬁl:(g;ezggiléd‘ 60. In determining the amount of fees payable in respect of any
proceedings under this Act as to land regard shall be had to the value of
the land as ascertained in such manner as the Court by any general order 20
shall direct subject nevertheless to the following limitations :—

The amount of such fees in any case where the value of such land—

Does not exceed £100 Shall not exceed £5.
Exceeds £100 and does not exceed £300 shall not exceed £10.
“ 300 » 600 5 15 256
. 500 ~ b 1,000 o 20
,» 1,000 i 2,000 ok 30
| s 2,000 = 5,000 - 40
» 9,000 and upwards i 7% A «u i
Indemnity to persons 61. If any person shall sustain any damage loss or injury by 30

aggrieved by certifi-
cates erroneously

—— reason of any mistake omission or error which may happen or be made

in or respecting any final declaration under this Act the person aggrieved
his heirs executors or administrators may bring an action against the
Colonial Treasurer of the Colony and also against the person by
or in whose favour any such final declaration shall be so obtained or3s
made his heirs executors or administrators if resident in the Colony but
if not then against the Colonial Treasurer alone to recover full compen-
sation for any such damage loss or injury and upon proof of such damage
loss or injury the plaintiff in such action shall recover such compensation

as
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as aforesaid against the defendants therein And in every such action it
shall be lawful for the Colonial Treasurer and his co-defendant or either of
theni to plead in bar any tender which may have been made on paying
into Court in the usual way according to the practice of the Court the
5 amount of the money tendered or to pay money into Court and plead such
payment in bar of the further maintenance of the action and whichever
party shall succeed in such action shall be entitled to costs to be awarded
and recovered according to the practice of the Court Provided that the
Colonial Treasurer shall be reimbursed out of the Consolidated Revenue
10 Fund of the Colony all moneys which he may pay or incur for or in respect
of damages or costs in any such action Provided also that in all such cases
the Colonial Treasurer shall be entitled to recover by action in the Supreme
Court from the person by whom or in whose favour such final declaration
shall have been obtained or made his heirs executors or administrators all

15 moneys which he may so pay or incur as last aforesaid with costs of suit.

62. In order to create an indemnity fund to the Government for Indemnity fund.
or towards meeting the liabilities created by the next preceding section
there shall in addition to the fees of Court be payable upon the issue of
any final declaration the sum of in the pound on the
20 estimated value of the land in respect of which such declaration shall
be made and no such declaration shall be issued or take effect until
payment thereof and the same shall be paid over to the Colonial Treasurer
and by him carried to the account of the Consolidated Revenue Fund of
the Colony and such value shall be ascertained in like manner as herein-

25 before provided in respect of fees of Court.

63. Whenever in any proceeding under this Act there arises any Court may state case
; . . L. for Supreme Court
question of law or fact which cannot in the opinion of the Court be con- or direct issue.
veniently disposed of by it the Court may if such question is one of law
direct a case to be stated for the opinion of the Supreme Court sitting in
30 Banco or if such question is one of fact an issue to be tried before a jury
and may name the parties to such case or issue and the manner in which
the proceedings in relation thereto are to be hrought before the Court or

Jury to which such case or issue is referred.

G4. The opinion of the Supreme Court upon any matter of law so Effect of opinion of
g Supre.me Court or
35 referred shall be conclusive on all the parties to such case unless the decision of Jury.
Land Titles and Claims Court directs a rehearing or appeal to be had and
the decision of any Jury to whom any issue of fact is referred shall be
conclusive on all persons whomsoever unless the Land Titles and Claims

Court otherwise directs.

65.
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65. In cases where any infants incapable persons or persons yet
unborn are interested in the land in respect of the title to which any
question.' of law or fact arises as aforesaid any parties interested in such
land may apply to any Judge of the Supreme Court in Chambers for a
direction that the opinion of the Supreme Court upon any question so
referred shall be conclusively binding on all parties interested in such
land And such Judge in Chambers shall hear the allegations of all parties
appearing before him and may disapprove altogether or may approve

either with or without modification of the directions of the Court in

respect to any case to be tried as to the title of land And he may also 10

appoint a guardian or other person to appear on behalf of apy infants or
incapable or unborn persons But if he is satisfied that the interests of
such infants incapable or unhorn persons will be sufficiently represented

in any case so about to be tried he shall make an order declaring

that all or some of such parties shall be conclusively hound and thercupon 15

the parties in that behalf named in the order shall be conclusively bound
by any decision of the Supreme Court to the same extent as if they had

been parties to the case.

66. This Act shall be styled and may be cited as * The Land Titles
Declaration Act of 1861.”

Sydney : Thomas Richards, Government Frinter.—1861.

[ Price, 4d.]
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A BILL

To ascertain and declare Titles to Land.

(As amended and agreed to in Select Committee.)

% HEREAS it is expedient to afford effectual means for ascertaining preampte.

and declaring Titles to Land Be it enacted by the Queen’s Most

Excellent Majesty by and with the advice and consent of the Legislative

Council and Legislative Assembly of New South Wales in Parliament
o assembled and by the authority of the same as follows :—

1. Every person entitled for his own benefit to an estate in fee Fee simple owner
simple in land or having a power of absolutely disposing for his own ’r‘;;‘f;lflgt’lﬁtf]‘:f fesl
benefit of an estate in fee simple in land may apply to the Land Titles
and—Claims Court constituted by this Act and hereinafter styled ¢ the

10 Court” for a Declaration that he has established his title to such land.

2. The application shall be made in such form as the Court directs Mode of application,
and shall be accompanied by an abstract of the title of the applicant and
a plan of the land according to a scale specified thereon and by such
evidence as the Court requires But the Court shall not take any pro-

15 ceeding in the matter of the application unless or until it is satisfied by
inquiries on the spot to be made as hereinafter mentioned or by other
sufficient evidence that the applicant or his predecessors in title has or have
been in possession or receipt of the profits of the land for a period of not
less than five years immediately prior to the date of application.

20 3. The Court upon being satisfied in manner aforesaid of there Notice to be given
being primd facie evidence for proceeding in the matter shall give Dbl jp * *e Court,
notice of the application having been made and of the intention of the

cll—A Court

Nore.—The words and clauses to be omitted are ruled through; those to be inserted are printed in
black letter.
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Court to enterlain the same by advertisement in the Gazette and in any
and such other newspaper and by causing copies of such notice to be posted
on or near the land or otherwise as the Court thinks fit.

Contents of Notice. 4. The notice so given shall point out the estate or interest which
the applicant claims to have in the land and the effect of the establishment 5
of his title by a declaration of the Court and shall call the attention of all
parties interested in the land to the subject matter of the application
pending before the Court and invite incumbrancers and other persons having
any interest in the land capable of being affected by a declaration under
this Act to come before the Court on a day to be named in such 10
notice and assert their rights with a view of having the same reserved or
established or of proving that the applicant is not entitled to such declara-
tion.

Security for costs. 5. The Court shall before taking any proceeding in the matter of
any such application require the applicant to give such security for costs 16
as the Court thinks sufficient.

Modification where 6. The Court may entertain an application for declaration of title ‘

the land subject to s . ; . 4 s

incumbrances. to land 2lthough the applicant admits that the land in respect of which he
applies is subject to any specified incumbrance and the Court shall modify
any notice accordingly by stating the existence of such incumbrance and 20
the intention of the Court to reserve the rights of the incumbrancer.

Exclusion of certain 7. The following charges and interests shall not be deemed incum-

charges from the *thi 1 1 (S0

definition of incum- PraNCEs Within the meaning of this Act

brances. 1. Qultrents.

. 2. Rights of common or of way—watercourses—rights of water and 25

other easements.

3. Leases or agreements for leases for any term not exceeding
twenty-one years or for any less estate in cases where there is an
occupation under such leases or agreements.

And all land shall unless the contrary is expressed in the declaration of 30
title made by the Court be deemed to be subject to such of the above
charges and interests as may for the time being subsist thereon.

fx”‘(’gilflﬁﬁon of title 8. The Court if it entertains the application shall by means of

' ; local agents or in such other way as the Court thinks fit make inquiry
on the spot and otherwise as to the title of the applicant and the rights of 35
tenants occupiers and others And if satisfied with the title shewn to
such land or to any part thereof and with the result of such inquiry
made the Court shall make a provisional declaration that the applicant
has established his title to the whole or such part for the purpose of any
disposition made in favour of a purchaser for valuable consideration subject 40
to any incumbrance specified in the declaration and subject in all cases
to such charges and interests as may be subsisting thereon and are herein-
before declared not to be incumbrances.

Power of Court to 9. The Court may annex conditions to any such provisional

annex conditions.  geclaration by requiring the applicant to give any indemnity or to obtain 45
any consents or otherwise to act as the Court directs And may also
reserve in such provisional declaration the rights of any person or classes
of persons.

Advertisehentan 10. Upon such provisional declaration being made the Court shall
provisional declara- give notice of the same in such manner as it thinks fit by advertisement 50
: and by posting as aforesaid or by otherwise publishing the fact of such

declaration stating in such notice the intention of the Court to confirm
the same at some specified time not earlier than twelve months from the
date of the notice and at a place named in the notice unless cause is first
shewn to the contrary and stating also the time and manner at and in 65
which opposing parties may be heard to shew cause against the declaration
with an explanation so far as is possible of the effect thereof if made
final and the nature of the interests which should induce parties to appear
before the Court and oppose or acquiesce in the same and of the right of
parties
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parties appearing to be paid their costs in the event of their substan-
tiating their opposition or appearing in accordance with the terms and
rules laid down in the notice.
11. The Court shall at the time and place named in the notice Court tohear persons
6 or at any subsequent time and place of which notice shall be given by the °PPosing.
Court hear any person alleging that the applicant is not entitled to a
declaration of establishment of title or is so entitled only subject to certain
specified conditions or with the reservation of certain specified rights not
mentioned in the provisional declaration or alleging any other matter
10 why such provisional declaration should not be made absolute or should
be made absolute only with certain specified modifications or additions
And the Court may adjourn from time to time if necessary any hearing in
respect of the aforesaid matters.
12. The Court after hearing any parties desirous of being heard Confirmation of pro-
15 against the provisional declaration may by a further order annul the same Yjsional declaration
or make it absolute with or without modifications or additions And if made
' absolute an appeal against the order making the same absolute may be
lodged with the Court of Appeal hereinafter mentioned at any time within
three months from the date of such order And the Court of Appeal may
20 annul the declaration or confirm it with or without modifications or addi-
tions And where no appeal is lodged at the expiration of such period of
three months the declaration shall be made final by order of the Court and
where an appeal is lodged within such period the declaration shall not be
deemed final until made so by order of the Court of Appeal Provided
25 that an appeal lodged and afterwards abandoned shall for the purposes of
this Act be deemed not to have been lodged.
13. Whenever an absolute declaration establishing the title of any Effect of declaration.
person to land has been made final every purchaser for valuable considera-
tion of the land mentioned in such declaration or of any part thereof or of
30 any interest therein shall be deemed to hold the same for an estate in fee
simple or for such less estate as may be conveyed to him with the reser-
vations and subject to the incumbrances if any appearing in the declaration
or created since the date of the order making the same final and subject
N also except in so far as the contrary is expressed in the declaration to
35 such charges and interests if any as are hereinbefore declared not to be
incumbrances but free from all other estates incumbrances and interests
whatsoever including all estates interests and claims of the Crown.
14. Every final declaration shall be deemed to have been duly Evidence of declara-
made and shall not be set aside by reason of any informality whatever tion
40 and an office copy under seal of the order making the declaration final
shall in all Courts be evidence of the declaration.
15. Any two or more persons entitled far their own benefit Part owners making
concurrently or successively or partly in one mode and partly in another ;‘ﬁ’i,f"n’i;”yl"i;ﬁ}"'}ﬁf
to such estates or interests in land as together make up the fee simple B
45 may if each of such persons has a power of disposition over his estate or
interest apply to the Court to have their title established in the same
manner and with the same incidents in and with which it is hereinbefore
enacted that any individual owner in fee may have his title established.
16. Any trustee of land with power to sell and any fiduciary donee Trustee may apply
50 of a power to sell land may with a view to a sale apply to the Court for for establishment
a declaration establishing his title to sell And the amount of all costs '
charges and expenses incurred by such trustee or donee in or about such
application shall in all cases be ascertained and declared by the Court
and shall unless the Court otherwise order be deemed to be costs charges
65 and expenses incurred by him in the execution of his trust or in pursuance
of his power and he may retain or reimburse the same to himself out of
any money coming to him under the trust or power and he shall not
be liable to any account in equity in respect thereof And when a final
declaration has been made establishing the title of such trustee or donee
to
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to sell any land any purchaser for valuable consideration thereof or of any
part thereof or of any interest therein shall be deemed to hold the same
for the same estate and with the same incidents as if he had purchased
the same for valuable consideration from a person who had obtained a final
declaration establishing his title to such land. 5

17. For the purpose of any application by such trustee or donee
for a declaration establishing his title to sell land the possession or receipt
of the profits of such land by any person claiming consistently with the
instrument creating the trust or power under which such trustee or donee
proposes to sell shall be deemed to have been the possession or receipt of 10
such trustee or donee or of his predecessors in title.

18. Where any sale of the fee simple of land is about to be made
in pursuance of any order of the Supreme Court in its equitable juris-
diction such Supreme Court may on the application of any parties
interested in such sale remit the case to the Land Titles and-Claims Court 15
for the purpose of carrying into effect such portion of the order as relates
to a sale And that Court shall thereupon examine the title and may if satis-
fied therewith regard being had to the circumstances of the case and to the
order made by the Supreme Court make a final declaration establishing
the title of any person to the land and such declaration shall have the 20
same effect as if it had been made on an application to the Court under
this Act. :

19. The Court instead of making one declaration in the case of
land in respect of which an application is made may to suit the convenience
of the applicant and on his request make several declarations in respect 25
of different portions of such land.

20. Where in any proceeding with respect to land under this
Act it appears to the Court that the land is subject to any uncertain or
doubtful claims or incumbrances capable of being compensated by money
and not involving any right to possess the land itself otherwise than as 30
a security for money the Court may upon such amount of money being
paid in manner hereinafter mentioned as will in the opinion of the Court
be sufficient compensation for such claims or incumbrances and for all
costs charges and expenses that may be incurred by the claimants or
incumbrancers in recovering the moneys due to them declare the title to 35
be established without reference to such claims or incumbrances.

21. Any moneys payable in respect of such compensation as afore-
said may if the Court direct be paid to trustees approved of by the Court
to such account as the Court may direct and the Court -may also direct
such moneys to be invested in such securities as it thinks fit on an applica- 40
tion being made by any parties interested in such moneys.

22. The Court shall determine the rights and priorities of the
several persons entitled to or interested in any moneys so paid and shall
distribute the moneys among such persons in accordance with such rights
and priorities. 45

23. Where any money paid in pursuance of this Act is not
immediately distributable or the parties entitled thereto cannot be ascer-
tained or where from any other cause the Court thinks it expedient for
the protection of the rights of the parties interested therein it may order
such money to be transferred to such account as the Court directs in trust 50
to attend the orders of the Supreme Court in Equity And the Land Titles
and-Claims Court may by its order declare the trusts affecting such money
so far as it has ascertained the same or state the facts or matters found by
it in relation to the rights and interests therein And the Supreme Court in
Equity may make such orders with respect to any such moneys and the 55
investment or application thereof or the payment thereof out of Court
as the circumstances of the case require.

24. All costs charges and expenses incurred by any parties in or
about any proceeding under this Act shall be taxed as between solicitor

and
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and client but the payment thereof shall be in the discretion of the Court
regard being had by the Court to the fact that any applicant under this
Act is liable primd facie to pay all costs charges and expenses incurred
by or in consequence of his application except in a case where parties
5 appear whose rights are sufficiently secured without their appearance or
where any costs charges or expenses are incurred unnecessarily or
improperly. '
25. When a declaration establishing the title of any person to Disposition by Court
. land has been made final all such deeds and evidences of title delivered °f deeds:
10 to the Court as relate exclusively to the land and are of no avail
except for the purpose of substantiating the title shall be retained by
the Court but all other deeds and evidences of title delivered to the Court
relating to the land or to any part thereof shall be returned or delivered
to the parties entitled to the custody thereof but previously thereto .
15 shall be stamped or otherwise marked in such manner as to give notice to
*any person inspecting the same of the proceedings taken by the Court in
relation to the land or any portion of the land comprised therein.

26. Any person having or claiming such an interest in land as Power to lodge

entitles him to object to any disposition thereof being made without his Saupion Against pro-
20 consent may lodge a caution with the Court to the effect that the cautioner )

is entitled to notice of any proceeding that may be instituted in the

Court with respect to such land. 4

27. Every such caution shall be supported by an affidavit in such Caution to be sup-

form as the Court directs stating the nature of the interest of the cautioner Ty s,
25 and such other matters as may be required by the Court and containing the
name of the cautioner and also some address in the Colony where he may
be served with notice of every proceeding that may be instituted in the
Court relating to the land in question.
28. Notice may be served on the cautioner either personally or by Notice how served.
30 sending it through the post in a pre-paid registered letter marked outside
“ Land Titles and-Claims Court ”” addressed to the cautioner at the address
appointed by him for service of notices and such notice if served by post
shall unless returned by the Postmaster be deemed to have been served on
the cautioner at the time when it would be delivered to him in the ordinary
85 course of the post but no proceeding shall be taken on the faith of such
notice having been duly served until the expiration of such period not less
than ten days exclusive of the day of posting as the Court may by
general or special order appoint.
29. The Postmaster General shall give directions for the immediate Directions in case of
40 return to the Secretary of all letters marked as aforesaid and addressed to *™" il
any person who cannot be found.

30. No purchaser for valuable consideration shall be affected by the purchaser not

fc)m‘ibssio'n to send or by the non-receipt of any notice by this Act directed affected by omission
o be given.
45 31. After a caution has been lodged no declaration of title mfect of caution.
provisional absolute or final shall be made in the case of any land to which
such caution refers until notice has been served on the cautioner to
appear and oppose the same if he thinks fit and sixty days shall have
expired after the date of the service of such notice or the cautioner has
50 entered an appearance whichever may first happen.

32. If any person lodges a caution with the Court without reasonable Compensation for
cause he shall be liable to make to any person who may have sustained :mProperlodging of
damage by the lodging of such caution such compensation as may be just
and such compensation shall be recoverable in any action at law by the

55 person who has sustained damage from the person whe has so lodged the
caution. ‘ :
33. A caution lodged in pursuance of this Act shall have no effect Caution only to_
R . . . entitle the cautioner
whatever except that of entitling the cautioner to receive such notice as o notice.
is hereinbefore mentioned of proceedings being instituted in the Court.
34.

o
i tans
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34. Any person intervening as principal or agent in any proceeding
before the Court for a declaration establishing any title to land who
with intent to conceal from the Court the title or claim of any person
other than the applicant to such land shall fraudulently suppress assist

in suppressing or be privy to the suppression of any document in his

possession or any fact within his knowledge sh

all be guilty of a

misdemeanor and upon conviction shall be liable at the discretion of the
Court by which he is convicted to be kept to hard labor on the public
roads for a term not exceeding three years or to be imprisoned for a term .
not exceeding {wo years with or without hard labor or to be fined such 10

sum as such Court may award not exceeding

pounds  And

any declaration of title in respect of such land made by the Land
Titles and—Claims Court shall be void as against all persons convicted

of any such misdemeanor.

35. Any person intervening in any proceeding before the Court 15

for a declaration establishing the title of any person

to land who shall

fraudulently alter assist in fraudulently altering or be privy to the
fraudulent alteration of any deed will certificate or other documentrelating
to such land or shall give assist in giving or be privy to the giving of any

false information to the Court in respect of such land

knowing the same 20

to be false shall be guilty of a misdemeanor and upon conviction shall be
liable at the discretion of the Court by which he is convicted to be kept
to hard labor on the public roads for a term not exceeding three years or
to be imprisoned for a term not exceeding fwo years with or without hard
labor or to be fined such sum as such Court may award not exceeding 25

pounds And any declaration of title in

respect of such land

shall be void as against all persons convicted of any such misdemeanor.
36. No proceeding or conviction for any offence hereby declared
to be a misdemeanor shall affect any remedy which any person aggrieved

by such offence may be entitled to either at law or in
person who has committed such offence.
37. Nothing in this Act contained shall entitle

equity against the 30

any person to refuse

to make a complete discovery by answer to any Bill in Equity or to
answer any question or interrogatory in any civil proceeding in any Court
of Law or Equity or Insolvency But no answer to any such bill question 35
or interrogatory shall be admissible in evidence against such person in any

criminal proceeding.

38. The Coufrt for the purposes of this Act sha
Commissioners of C{laims to Grants of Land as consti
at the passing of thiis Act under the Act fifth William
twenty-one which Clourt shall thenceforth be designat]
and Claims Court.”

39. The Prefsident and Commissioners of the sa
every respective vaclancy be appointed by the Govern
under the Seal of thle Colony and every President and
said Court shall holld his office during good behaviour
therefrom on an Adjdress presented to the Governor
Parliament Providled that no person shall be appoi
or Commissioner unfless he be a Barrister having prac
Colany for five years at the least next preceding his a

40. Every Plresident and Commissioner of th
before he enters upojn the execution of his office under
one of the Judges off the Supreme Court the following

11 be the Court of
uted and appointed
the Fourth number 40
ed the ¢ Land Titles

id Court shall upon

or by Commission
Commissioner of the 45
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this Act take before
oath—

50

“ 1 A. B do swear that I will faithfully imp

artiallyand honestly

“ acclording to the best of my skill and| judgment fulfil all 55
“the] powers and duties of President]] or a Commissioner]
“ of jthe Land Titles and Claims Court]. ”

41.
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41. It shall |be lawful for the Governor upon ajny vacancy in the Officers! of Court.

office of Secretary tjo the said Court to appoint a Se
also from time to tlime as occasion shall require to

cretary thereto and
appoint a Taxing

Officer Accountant{and such other officers and servalnts as the Governor

5 shall think fit.

42. The Prefsident Commissioners and Officerls of the Court shall Remuneration.

be remunerated for ftheir duties under this Act by fe
scale set forth in thle Schedule hereto.

43. The Coujrt shall be a Court of Record and

10 prepared a Seal of wihich judicial notice shall be taken
purporting to be sefaled therewith shall be admissible
evidence.

44. The Coufrt shall by notice published in the
day not later than| the first of February one thous

15 and sixty-two on ajnd after which the Court will be p
applications under tfhis Act. :

45. All Coujrts Judges and persons acting j
judicial notice of Jthe signature of the President or
of the Court or of] the Secretary.

20 46. The confcurrence of the President and one o
of the Court shall bje essential to a declaration of t
exception all powers] by this Act given to the Court m
the President only ofr the two Commissioners jointly
such two Commissiofners differ as to the propriety of m

25 doing any act such forder or act shall be deemed not to
or done.

47. The Govjernor with the advice of the Exec
provide a convenienft place for the sittings of the Cou
offices for the transajction of business by the Court and

30 the Cqurt shall hold| its sittings at the place so provide,
as may from time toj time be appointed by the Court.

48. The Prefsident and Commissioners may sit
together or separatefly for the despatch of business and
shall have the same| jurisdiction and exercise the same

35 in open Court.

49. The Priesident and one at least of the Com
together in open Cojurt for the determination ofsuch qu
the examination of tlitles as may be reserved by them

es according to the

and all documents geal.
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40 38. A Court to be called the “Land Titles Court ” shall be estab- Court constituted.
lished for the purpose of carrying into effect the provisions of this Act
And one Judge shall be appointed thereto by the Governor with the

advice of the Executive Council and shall hold his

office during good

behaviour but may be removed therefrom on an Address presented to
45 the Governor by both Houses of Parliament Provided that no person
shall be so appointed unless he be a Barrister of England Ireland or of

this Colony of five years standing at the least.

39. The said Judge shall rank immediately after the Puisne precedencs of Judge.

Judges of the Supreme Court.

%50 40. There shall be paid to the Judge of the said Court a salary Judge;: salary and

of pounds a year which sum shall not be

diminished during o>

the continuance of such person in his said office and to the Secretary

Taxing Officer Accountant Local Agents Clerks Messengers and Servants

such salaries or other remuneration as the Governor with the advice

55 aforesaid may from time to time determine.

41. The Governor with the advice aforesaid may grant to any Retiring allowance to

Judge of the Court who has served for fifteen years as Judge or is
disabled

emunera-
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disabled by permanent infirmity from performing the duties of his
office a pension by way of annuity not exceeding seven-tenths of his
salary to continue during his life.

42, Every Judge of the said Court shall before he enters upon
the execution of his office take before one of the Judges of the Supreme 5
Court the following oath

“I A. B. do swear that I will faithfully impartially and
“ honestly according to the best of my skill and judgment
“ fulfil all the powers and duties of Judge under the
“ ¢ Land Titles Declaration Act of 1861. ” 10

43. There may be appointed for the purposes of this Act by the
Governor with the advice aforesaid one Secretary one Taxing Officer one
Accountant and such number of Clerks Local Agents Messengers and
Servants as the Governor with the advice aforesaid shall think fit.

44, The Court shall be a Court of Record and shall cause to be 15
prepared a Seal of which judicial notice shall be taken and all docu-
ments purporting to be sealed therewith shall be admissible in all
Courts in evidence.

45, The Court shall by notice published in the Gazette appoint
a day not later than the first of July one thousand eight hundred and 20
sixty-two on and after which the Court will be prepared to entertain
applications under this Act.

46, All Courts Jusiges and persons acting judicially shall take
judicial notice of the signature of the Judge of the Court or of the
Secretary. 25

47. The Governor with the advice of the Executive Council shall
provide a convenient place for the sittings of the Court with convenient
offices for the transaction of business by the Court and its Officers And
the Court shall hold its sittings at the place so provided and at such
times as may from time to time be appointed by the Court. . 30

48, The Judge may sit in Chambers for the despatch of business
and when in Chambers shall have the same jurisdiction and exercise
the same powers as if sitting in open Court.

49, The J udge shall sit in open Court for the determination of
such questions arising upon the examination of titles as may be 35
reserved by him for discussion in open Court.

50. No person shall be entitled to appear for any party in any
proceeding in the Court unless he is a Barrister-at-Law or a Solicitor
of the Supreme Court and all Barristers and Solicitors of the Supreme
Court shall in other respects enjoy the like privileges in the Court and be 40
subject to the authority of the Court in like manner as they respectively
enjoy and are subject to in the Supreme Court.

51. The Court may in-epen-Court review rescind or vary any order
made by it er-any-Member-ofit-in-pursuanece-of-this-Aet other than such
final declaration as aforesaid And any person aggrieved by any Order of 45
the Court whether final or otherwise may 'Lppeal “to the Supreme Court
sitting in Banco in such manner within such time and subject to such
regulations and limitations as the Land Titles and—Claims Court and the
Chief Justice may prescribe Provided that no appeal shall lie from any
refusal of the Court to entertain an application for establishment of title 50°
or to establish a title Provided also that any order made by the Supreme
Court on appeal from the Land Titles and—Claims Court shall be subject
to reversal or modification by the Privy Council in England in the same
manner and with the same incidents in and with which orders made by
the Supreme Court on Appeals within the ordinary jurisdiction of such 55
Court are subject to be reversed or modified.

52. The Court may examine any witnesses on oath and shall have
all like powers rights and privileges as are vested in the Supreme Court
with respect to the following matters :— 1)

A ( :



Land Titles Declaration—1861. 9

(1.) Enforcing the attendance of witnesses and the production of
deeds bhooks papers and documents.
(2.) Issuing any Commission for the examination of witnesses or
causing witnesses to be examined before any tribunal other
5 than the Court.
(8.) Punishing persons refusing to give evidence or guilty of contempt.
(4.) Enforcing any order whatever lawfully made by the Court.
53. Every person who being examined before the Court or Hie—Pse- Penalty for false
sident-or—cither Commissioner Judge thereof or by any person authorized *"*&:
10 under the next preceding section to take evidence wilfully gives false
evidence and every person who wilfully swears affirms or declares falsely
in any affidavit authorized under this Act to be received in evidence shall

be liable to the painsand penalties of perjury.
54. The Court shall not be restrained in the execution of any of its Court or suitors not

15 powers under this Act nor shall any person be restrained from making an o

application under this Act to the Court or doing any other act or giving any '

consent under. the provisions of this Act by order of any other Court or

by any other legal process mor shall the Court be required by Writ of

Mandamus or any writ of a like nature to do any act or take any proceed-
920 ing under this Act nor shall any proceeding before the Court be removable

by certiorari or other writ of a like nature.

55. No proceeding before the Court shall abate or be suspended Proceedings not to
by any death or transmission or change of interest but in any such case it ShIRY Geaik &
shall be lawful for the Court when it sees fit to require notice to be given

95 to persons becoming interested or to make any order for discontinuing
suspending or carrying on the proceeding or otherwise in relation thereto
which to the Court appears just.
56. The Court shall frame and cause to be printed and circulated Court to frame aud

or otherwise promulgated as it sees occasion forms of applications and 2;,‘;‘1”;2;%3& S,f’:“‘ .o
30 directions indicating the particulars of the information to be furnished

to the Court when any application is made to it under this Act with

reference to title incumbrances and the circumstances of land and such

other information as in the judgment of the Court may assist it in forming

an opinion on such application and also such other forms and directions as
35 the Court may deem requisite or expedient for facilitating proceedings

under this Act.

57. The Court shall with the concurrence of the Chief Justice Court to frame rules.
frame rules for regulating the course of procedure under this Act and
generally for the due execution of the powers vested in the Court under

40 and for giving full effect to the objects of this Act.

58. All rules so made upon being published in the Gazette shall Legal effect of rutes.
have the force of law and shall be laid before Parliament forthwith if in gytes to be aid be-
session or if not within fourteen days after the opening of the next session. fore Parliament.

59. The Court shall with the concurrence of the Chief Justice from Court to determine

45 time to time determine the amount of fees to be paid with respect to the frpewg, ko
following matters :—

(1.) Obtaining a declaration that a title is established.

(2.) The institution and conduct of any proceeding relating to

land and obtaining copies of such proceedings or of other
50 documents in the custody of the Court.
(3.) Generally with respect to any other matters to be done by the
Court or any officer thereof.
And all fees so paid shall be handed over to the Colonial Treasurer and by
him carried to a—separate—fund—to-be—ealled—thetand Titles Fund—out-of
55 which-shall-bo—primarily-applicable-to-the-payme
Aetinto-effeet the account of the Consolidated Revenue of the Colony.

60. In determining the amount of fees payable in respect of any punciple on which
proceedings under this Act as to land regard shall be had to the value of fees to be determined,

¢ 11—B the
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the land as ascertained in such manner as the Court by any general order
shall direct subject nevertheless to the following limitations :—
The amount of such fees in any case where the value of such land—

Does not exceed £100 Shall not exceed £5.
Exceeds £100 and does not exceed £800 shall not exceed £10. 5

P 300 - 500 . 15

£ 500 ,, 1,000 A 20

e 1000 2 2,000 5 30

5 2,000 i 5,000 5 40

,, 5,000 and upwards e s o cv g0 10

Indemnity to persons 61. If any person shall sustain any damage loss or injury by

25&?3?3,,2&5?;“& reason of any mistake omission or error which may happen or be made
issued. in or respecting any final declaration under this Act the person aggrieved
his heirs executors or administrators may bring an action against the
Colonial Treasurer of the Colony and also against the person by 15
or in whose favour any such final declaration shall be so obtained or
made his heirs executors or administrators if resident in the Colony but
if not then against the Colonial Treasurer alone to recover full compen- ‘
sation for any such damage loss or injury and upon proof of such damage
loss or injury the plaintiff in such action shall recover such compensation 20
as aforesaid against the defendants therein And in every such action it
shall be lawful for the Colonial Treasurer and his co-defendant or either of
them to plead in bar any tender which may have been made on paying
into Court in the usual way according to the practice of the Court the
amount of the money tendered or to pay money into Court and plead such 25
payment in bar of the further maintenance of the action and whichever
party shall succeed in such action shall be entitled to costs to be awarded
and recovered according to the practice of the Court Provided that the
Colonial Treasurer shall be reimbursed out of the Consolidated Revenue
Fund of the Colony all moneys which he may pay or incur for or in respect 30
of damages or costs in any such action Provided also that in all such cases
the Colonial Treasurer shall be entitled to recover by action in the Supreme
Court from the person by whom or in whose favour such final declaration
shall have been obtained or made his heirs executors or administrators all
moneys which he may so pay or incur as last aforesaid with costs of suit. 35 .
Indemnity fund. 62. In order fo create an indemnity fund to the Government for
or towards meeting the liabilities created by the next preceding section
there shall in addition to the fees of Court be payable upon the issue of
any final declaration the sum of in the pound on the
estimated value of the land in respect of which such declaration shall 40
be made and no such declaration shall be issued or take effect until
payment thereof and the same shall be paid over to the Colonial Treasurer
and by him carried to the account of the Consolidated Revenue Fund of
the Colony and such value shall be ascertained in like manner as herein-
before provided in respect of fees of Court. 45
Court may state case 63. Whenever in any proceeding under this Act there arises any
f)t;rd%;preme Court  question of law or fact which cannot in the opinion of the Court be con-
ct issue. . . . . . .
veniently disposed of by it the Court may if such question is one of law
direct a case to be stated for the opinion of the Supreme Court sitting in
Banco or if such question is one of fact an issue to be tried before a jury 50
and may name the parties to such case or issue and the manner in which
the proceedings in relation thereto are to be brought before the Court or
Jury to which such case or issue is referred.
Effect of opinion of 64. The opinion of the Supreme Court upon any matter of law so
Supreme Comeor  referred shall be conclusive on all the parties to such case unless the 55
Land Titles and-Claims Court directs a rehearing or appeal to be had and
the decision of any Jury to whom any issue of fact is referred shall be
conclusive on all persons whomsoever unless the Land Titles and——latims
Court otherwise directs.

65.
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65. In cases where any infants incapable persons or persons yet Application to Judge
unborn are interested in the land in respect of the title to which any ggsi‘;gﬁ)’?‘:n et
question of law or fact arises as aforesaid any parties interested in such tated persons whose
land may apply to any Judge of the Supreme Court in Chambers for a pitcyest Judge may

5 direction that the opinion of the Supreme Court upon any question so
referred shall be conclusively binding on all parties interested in such
land And such Judge in Chambers shall hear the allegations of all parties
appearing before him and may disapprove altogether or may approve
either with or without modification of the directions of the Court in

10 respect to any case to be tried as to the title of land And he may also
appoint a guardian or other person to appear on behalf of any infants or
incapable or unborn persons But if he is satisfied that the interests of
such infants incapable or unborn persons will be sufficiently represented
in any case so about to be tried he shall make an order declaring

15 that all or some of such parties shall be conclusively hound and thereupon
the parties in that behalf named in the order shall be conclusively bound
by any decision of the Supreme Court to the same extent as if they had

’ been parties to the case.
' 66. This Act shall be styled and may be cited as “ The Land Titles suort Title.
20 Declaration Act of 1861.”

1y

Sydney : Thomas Richards, Government Printer.—1861,

[Price, 3d.]
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An Act to ascertain and declare Titles to Land.

‘ HEREAS it is expedient to afford effectual means for ascertaining preamble.
and declaring Titles to Land Be it enacted by the Queen’s Most
Excellent Majesty by and with the advice and consent of the Legislative
Council and Legislative Assembly of New South Wales in Parliament
\ o assembled and by the authority of the same as follows :—

1. Every person entitled for his own benefit to an estate in fee Fee simple owner
simple in land or having a power of absolutely disposing for his own M2y apply for decla-
benefit of an estate in fee simple in land may apply to the Land Titles
Court constituted by this Act and hereinafter styled ¢ the Court” for

10 a Declaration that he has established his title to such land.

2. The application shall be made in such form as the Court directs Mode of application,
and shall be accompanied by an abstract of the title of the applicant and
a plan of the land accordingto a scale specified thereon and by such
evidence as the Court requires But the Court shall not take any pro-

15 ceeding in the matter of the application unless or until it is satisfied by
inquiries on the spot to be made as hereinafter mentioned or by other
sufficient evidence that the applicant or his predecessors in title has or have
been in possession or receipt of the profits of the land for a period of not
less than five years immediately prior to the date of application.

20 3. The Court upon being satisfied in manner aforesaid of there Notice to be given
being primd facie evidence for proceeding in the matter shall give public PY the Court.
notice of the application having been made and of the intention of the

¢ 11— (b) Court
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Court to entertain the same by advertisement in the Gazetle and in any
and such other newspaper and by causing copies of such notice to be posted
on or near the land or otherwise as the Court thinks fit.
4. The notice so given shall point out the estate or interest which Contents of Notice.
5 the applicant claims to have in the land and the effect of the establishment
of his title by a declaration of the Court and shall call the attention of all
parties interested in the land to the subject matter of the application
pending before the Court and invite incumbrancers and other persons having
any interest in the land capable of being affected by a declaration under
10 this Act to come before the Court on a day to be named in such
notice and assert their rights with a view of having the same reserved or
established or of proving that the applicant is not entitled to such declara-
tion.
5. The Court shall before taking any proceeding in the matter of Security for costs.
15 any such application require the applicant to give such security for costs
as the Court thinks sufficient.
6. The Court may entertain an application for declaration of title fﬁo‘iliﬁcs‘ﬁog,wﬁm
to land 2lthough the applicant admits that the land in respect of which he e by B
applies is subject to any specified incumbrance and the Court shall modify
20 any notice accordingly by stating the existence of such incumbrance and
the intention of the Court to reserve the rights of the incumbrancer.

7. The following charges and interests shall not be deemed incum- Exclusion of certain
charges from the

brances within the meaning of this Act— i ol
1 Q,ultrents. brances,
25 2. Rights of common or of way—watercourses—rights of water and

other easements.
3. Leases or agreements for leases for any term not exceeding
twenty-one years or for any less estate in cases where there is an
oceupation under such leases or agreements.
30 And all land shall unless the contrary is expressed in the declaration of
title made by the Court be deemed to be subject to such of the above
charges and interests as may for the time being subsist thereon.
8. The Court if it entertains the application shall by means of Ex%ﬂiﬂiﬁm of title
local agents or in such other way as the Court thinks fit make inquiry Ftad
35 on the spot and otherwise as to the title of the applicant and the rights of
tenants occupiers and others And if satisfied with the title shewn to
such land or to any part thereof and with the result of such inquiry
made the Court shall make a provisional declaration that the applicant 7
has established his title to the whole or such part for the purpose of any
40 disposition made in favour of a purchaser for valuable consideration subject
to any incumbrance specified in the declaration and subject in all cases
to such charges and interests as may be subsisting thereon and are herein-
before declared not to be incumbrances.
9. The Court may annex conditions to any such provisional Power of Cours fo
45 declaration by requiring the applicant to give any indemnity or to obtain B e
any consents or otherwise to act as the Court directs And may also
reserve in such provisional declaration the rights of any person or classes
of persons.
10. Upon such provisional declaration being made the Court shall Aavertisement of
50 give notice of the same in such manner as it thinks fit by advertisement provisional declara-
and by posting as aforesaid or by otherwise publishing the fact of such :
declaration stating in such notice the intention of the Court to confirm
the same at some specified time not earlier than twelve months from the
date of the notice and at a place named in the notice unless cause is first
55 shewn to the contrary and stating also the time and manner at and in
which opposing parties may be heard to shew cause against the declaration
with an explanation so far as is possible of the effect thereof if made
final and the nature of the interests which should induce parties to appear
before the Court and oppose or acquiesce in the same and of the right of
parties
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parties appearing to be paid their costs in the event of their substan-
tiating their opposition or appearing in accordance with the terms and
rules laid down in the notice.
11. The Court shall at the time and place named in the notice gy tohear persons
5 or at any subsequent time and place of which notice shall be given by the opposing.
Court hear any person alleging that the applicant is not entitled to a
declaration of establishment of title or is so entitled only subject to certain
specified conditions or with the reservation of certain specified rights not
mentioned in the provisional declaration or alleging any other matter
10 why such provisional declaration should not be made absolute or should
be made absolute only with certain specified modifications or additions
And the Court may adjourn from time to time if necessary any hearing in
respect of the aforesaid matters.
12. The Court after hearing any parties desirous of being heard Confirmation of pro-
15 against the provisional declaration may by a further order annul the same Yisional declaration
or make it absolute with or without modifications or additions And if made :
\ absolute an appeal against the order making the same absolute may be
lodged with the Court of Appeal hereinafter mentioned at any time within
three months from the date of such order And the Court of Appeal may
20 annul the declaration or confirm it with or without modifications or addi-
tions And where no appeal is lodged at the expiration of such period of
three months the declaration shall be made final by order of the Court and
where an appeal is lodged within such period the declaration shall not be
deemed final until made so by order of the Court of Appeal Provided
25 that an appeal lodged and afterwards abandoned shall for the purposes of
this Act be deemed not to have been lodged.

13. Whenever an absolute declaration establishing the title of any Effect of declaration.
person to land has been made final every purchaser for valuable considera-
tion of the land mentioned in such declaration or of any part thereof or of

30 any interest therein shall be deemed to hold the same for an estate in fee
simple or for such less estate as may be conveyed to him with the reser-
vations and subject to the incumbrances if any appearing in the declaration
or created since the date of the order making the same final and subject
also except in so far as the contrary is expressed in the declaration to

5 such charges and interests if any as are hereinbefore declared not to hbe
incumbrances but free from all other estates incumbrances and interests
whatsoever including all estates interests and claims of the Crown.

14. Every final declaration shall be deemed to have been duly Bvidence of declaras
made and shall not be set aside by reason of any informality whatever tion.

40 and an office copy under seal of the order making the declaration final
shall in all Courts be evidence of the declaration.

15. Any two or more persons entitled for their own benefit Part owners making
concurrently or successively or partly in one mode and partly in another ;’l‘l’q“,‘f;p;e;;,l‘ﬁ;r’fﬁi
to such estates or interests in land as together make up the fee simple establishment ot

45 may if each of such persons has a power of disposition over his estate or -
interest apply to the Court to have their title established in the same
manner and with the same incidents in and with which it is hereinbefore
enacted that any individual owner in fee may have his title established.

16. Any trustee of land with power to sell and any fiduciary donee Trustee may apply

50 of a power to sell land may with a view to a sale apply to the Court for forcsiablishment
a declaration establishing his title to sell And the amount of all costs 3
charges and expenses incurred by such trustee or donee in or about such
application shall in all cases be ascertained and declared by the Court
and shall unless the Court otherwise order be deemed to be costs charges
and expenses incurred by him in the execution of his trust or in pursuance
of his power and he may retain or reimburse the same to himself out of
any money coming to him under the trust or power and he shall not
be liable to any account in equity in respect thereof And when a final
declaration has been made establishing the title of such trustee or donee

to
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to sell any land any purchaser for valuable consideration thereof or of any

part thereof or of any interest therein shall be deemed to hold the same

for the same estate and with the same incidents as if he had purchased

the same for valuable consideration from a person who had obtained a final
5 declaration establishing his title to such land.

17. For the purpose of any application by such trustee or donee Possession con-
for a declaration establishing his title to sell land the possession or receipt i
of the profits of such land by any person claiming consistently with the posscssion of trustee.
instrument creating the trust or power under which such trustee or donee

10 proposes to sell shall be deemed to have been the possession or receipt of
such trustee or donee or of his predecessors in title.

18. Where any sale of the fee simple of land is about to be made Supreme Court in
in pursuance of any order of the Supreme Court in its equitable juris- oy B
diction such Supreme Court may on the application of any parties Titles Court.

15 interested in such sale remit the case to the Land Titles Court for
the purpose of carrying into effect such portion of the order as relates
to asale And that Court shall thereupon examine the title and may if satis-
fied therewith regard being had to the circumstances of the case and to the
order made by the Supreme Court make a final declaration establishing

920 the title of any person to the land and such declaration shall have the
same effect as if it had been made on an application to the Court under
this Act. .

19. The Court instead of making one declaration in the case of Court may make
land in respect of which an application is made may to suit the convenience zi‘:;;‘llie‘;ﬁiz’;til’ns

925 of the applicant and on his request make several declarations in respect ;
of different portions of such land.

90. Where in any proceeding with respect to land under this Court may accept
Act it appears to the Court that the land is subject to any uncertain or Shdsioiily.
doubtful claims or incumbrances capable of being compensated by money

30 and not involving any right to possess the land itself otherwise than as
a security for money the Court may upon such amount of money being
paid in manner hereinafter mentioned as will in the opinion of the Court
be sufficient compensation for such claims or incumbrances and for all
costs charges and expenses that may be incurred by the claimants or

85 incumbrancers in recovering the moneys due to them declare the title to
he established without reference to such claims or incumbrances.

21. Any moneys payable in respect of such compensation as afore- Mode in which in-
said may if the Court direct be paid to trustees approved of by the Court demnity to be paid,
to such account as the Court may direct and the Court may also direct

40 such moneys to be invested in such securities as it thinks fit on an applica-
tion being made by any parties interested in such moneys.

99. The Court shall determine the rights and priorities of the pistribution of pur-
several persons entitled to or interested in any moneys so paid and shal] chase moneys.
distribute the moneys among such persons in accordance with such rights

45 and priorities.

23. Where any money paid in pursuance of this Act 1s not sppropriation of
immediately distributable or the parties entitled thereto cannot be ascer-moneys hot i
tained or where from any other cause the Court thinks it expedient for T
the protection of the rights of the parties interested therein it may order

50 such money to be transferred to such account as the Court directs in trust
to attend the orders of the Supreme Court in Equity And the Land Titles
Court may by its order declare the trusts affecting such money so
far as it has ascertained the same or state the facts or matters found by
it in relation to the rights and interests therein And the Supreme Court in

55 Equity may make such orders with respect to any such moneys and the
investment or application thereof or the payment thercof out of Court
as the circumstances of the case require.

24. All costs charges and expenses incurred by any parties in T gosts to be in dis-
about any proceeding under this Act shall be taxed as between solicitor cretion of Court.

and
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and client but the payment thereof shall be in the discretion of the Court
regard being had by the Court to the fact that any applicant under this
Act is liable primd facie to pay all costs charges and expenses incurred
by or in consequence of his application except in a case where parties

5 appear whose rights are sufficiently secured without their appearance or
where any costs charges or expenses are incurred unnecessarily or
improperly.

25. When a declaration establishing the title of any person to Disposition by Court
land has been made final all such deeds and evidences of title delivered o deeds:

10 to the Court as relate exclusively to the land and are of no avail
except for the purpose of substantiating the title shall be retained by
the Court but all other deeds and evidences of title delivered to the Court
relating to the land or to any part thereof shall be returned or delivered
to the parties entitled to the custody thereof but previously thereto

15 shall be stamped or otherwise marked in such manner as to give notice to
any person inspecting the same of the proceedings taken by the Court in
relation to the land or any portion of the land comprised therein.

26. Any person having or claiming such an interest in land as Power tolodge
entitles him to object to any disposition thereof being made without his e b O

20 consent may lodge a caution with the Court to the effect that the cautioner i
is entitled to notice of any proceeding that may be instituted in the
Court with respect to such land.
27. Every such caution shall be supported by an affidavit in such Caution to be sup-
form as the Court directs stating the nature of the interest of the cautioner o e
25 and such other matters as may be required by the Court and containing the
name of the cautioner and also some address in the Colony where he may
be served with notice of every proceeding that may be instituted in the
Court relating to the land in question.
28. Notice may be served on the cautioner either personally or by Notice how served.
30 sending it through the post in a pre-paid registered letter marked outside
¢« Land Titles Court” addressed to the cautioner at the address
appointed by him for service of notices and such notice if served by post
shall unless returned by the Postmaster be deemed to have been served on
the cautioner at the time when it would be delivered to him in the ordinary
35 course of the post but no proceeding shall be taken on the faith of such
notice having heen duly served until the expiration of such period not less
than ten days exclusive of the day of posting as the Court may by
general or special order appoint.
29. The Postmaster General shall give directions for the immediate Directious in caso of
40 return to the Secretary of all letters marked as aforesaid and addressed to Lozt
any person who cannot be found.

30. No purchager for valuable consideration shall be affected by the purchaser not
omission to send or by the non-receipt of any notice by this Act directed affected by omission
to be given. \ :

45 31. After a caution has been lodged no declaration of title Effect ot caution.
provisional absolute or final shall be made in the case of any land to which
such caution refers until notice has been served on the cautioner to
appear and oppose the same if he thinks fit and sixty days shdll have
expired after the date of the service of such notice or the cautioner has
50 entered an appearance whichever may first happen.

32. If any person lodges a caution with the Court without reasonable Compensation for
cause he shall be liable to make to any person who may have sustained o
damage by the lodging of such caution such compensation as may be just
and such compensation shall be recoverable in any action at law by the

55 person who has sustained damage from the person whe has so lodged the
caution.

33. A caution lodged in pursuance of this Act shall have no effect Caution only to
whatever except that of entitling the cautioner to receive such notice asto Cee he oy

is hereinbefore mentioned of proceedings being instituted in the Court.
34.




95 VICTORIZ, No. . L

Land Titles Declaration—1861.

34. Any person intervening as principal or agent in any proceeding Penalty on suppres-
before the Court for a declaration establishing any title to land who 57 of deeds and
with intent to conceal from the Court the title or claim of any person
other than the applicant to such land shall fraudulently suppress assist
5 in suppressing or be privy to the suppression of any document in his
possession or any fact within his knowledge shall be guilty of a
misdemeanor and upon conviction shall be liable at the discretion of the
Court by which he is convicted to be kept to hard labor on the public
roads for a term not exceeding three years or to be imprisoned for a term
10 not exceeding two years with or without hard labor or to be fined such
sum as such Court may award not exceeding pounds  And
any declaration of title in respect of such land made by the Land
Titles Court shall be void as against all persons convicted of any such
misdemeanor.
15 35. Any person intervening in any proceeding before the Court Penalty on fraudu-
for a declaration establishing the title of any person to land who shall lent alterations &e.
fraudulently alter assist in fraudulently altering or be privy to the i
fraudulent alteration of any deed will certificate or other document relating
to such land or shall give assist in giving or be privy to the giving of any
20 false information to the Court in respect of such land knowing the same
to be false shall be guilty of a misdemeanor and upon conviction shall be
liable at the discretion of the Court by which he is convicted to be kept
to hard labor on the public roads for a term not exceeding three years or
to be imprisoned for a term not exceeding two years with or without hard
25 labor or to be fined such sum as such Court may award not exceeding
pounds  And any declaration of title in respect of such land
shall be void as against all persons convicted of any such misdemeanor.
36. No proceeding or conviction for any offence hereby declared i i B
to be a misdemeanor shall affect any remedy which any person aggrieved " o
30 by such offence may be entitled to either at law or in equity against the
person who has committed such offence.
37. Nothing in this Act contained shall entitle any person to refuse Nothing in Act to
3 A A A exclude obligation
to make a complete discovery by answer to any Bill in Equity or to to make discovery,
answer any question or interrogatory in any civil proceeding in any Court
35 of Law or Equity or Insolvency But no answer to any such bill question
or interrogatory shall be admissible in evidence against such person in any
criminal proceeding.
38. A Court to be called the “ Land Titles Court’ shall be estab- Court constituted.
lished for the purpose of carrying into effect the provisions of this Act
40 And one Judge shall be appointed thereto by the Governor with the
advice of the Executive Council and shall hold his office during good
behaviour but may be removed therefrom on an Address presented to ,
the Governor by both Houses of Parliament Provided that no person
shall be so appointed unless he be a Barrister of England Ireland or of
45 this Colony of five years standing at the least.
39. The said Judge shall rank immediately after the Puisne Precedence of Judge.
Judges of the Supreme Court.
40. There shfall be paid to the Judge of the sjaid Court a salary juage's sajlary and
of pounds a] year which sum shall not be dimfinished during the ggjfers’ Fepmunora-
00 continuance of such |person in his said office and to thje Secretary Taxing
Officer Accountant [Local Agent Clerks Messengers Jand Servants such
salaries or other remfuneration as the Governor with tlhe advice aforesaid
may from time to tifme determine.
41. The Govjernor with the advice aforesaid | may grant to any Retiving frllowance
58 Judge of the Courjt who has served for fifteen yefars as Judge or is toJudge
disabled by permanent infirmity from performing the | duties of his office
a pension by way of Jannuity not exceeding seven-tentjhs of his salary to
continue during his |life

40.
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40. Every Judge of the said Court shall before he enters upon oOath of Judge.
the execution of his office take before one of the Judges of the Supreme
Court the following oath :—

“T A B do swear that I will faithfully impartially and honestly
5 ‘““ according to the best of my skill and judgment fulfil all
‘“ the powers and duties of Judge under the ¢ Land Titles

¢ ¢ Declaration Act of 1861."”

41. There may be appointed for the purposes of this Act by the oficers of Court.
Governor with the advice aforesaid one Secretary one Taxing Officer one

10 Accountant and such number of Clerks Local Agents Messengers and
Servants as the Governor with the advice aforesaid shall think fit.

42. The Court shall be a Court of Record and shall cause to be Courttobe a Courtof
prepared a Seal of which judicial notice shall be taken and all documents fecordandhave Seal.
purporting to be sealed therewith shall be admissible in all Courts in

15 evidence.

43. The Court shall by notice published in the Gazette appoint a nineid vl gy B
day not later than the first of July one thousand eight hundred and sixty- ment of proceedings.
two on and after which the Court will be prepared to entertain applica-
tions under this Act.

20 44. All Courts Judges and persons acting judicially shall take Judicial notice of
judicial notice of the signature of the Judge of the Court or of the ®gnature of Judge.
Secretary.

45. The Governor with the advice of the Executive Council shall Place and times of
provide a convenient place for the sittings of the Court with convenient **"*
25 offices for the transaction of business by the Court and its Officers And
the Court shall hold its sittings at the place so provided and at such times
% as may from time to time be appointed by the Court.
46. The Judge may sit in Chambers for the despatch of business The Judge may sit
and when in Chambers shall have the same jurisdiction and exercise the ™ “hambers.
30 same powers as if sitting in open Court.
47. The Judge shall sit in open Court for the determination of When to sit in open
such questions arising upon the examination of titles as may be reserved “*"*
by him for discussion in open Court.
48. No person shall be entitled to appear for any party in any Privileges of Bar-
36 proceeding in the Court unless he is a Barrister-at-Law or a Solicitor *sters and Solicitors,
of the Supreme Court and all Barristers and Solicitors of the Supreme
Court shall in other respects enjoy the like privileges in the Court and be
subject to the authority of the Court in like manner as they respectively
_enjoy and are subject to in the Supreme Court.
40 49. The Court may review rescind or vary any order made by it Appeal.
other than such final declaration as aforesaid And any person aggrieved
by any Order of the Court whether final or otherwise may appeal to the
Supreme Court sitting in Banco in such manner within such time and
subject to such regulations and limitations as the Land Titles Court and
45 the Chief Justice may prescribe Provided that no appeal shall lie from any
refusal of the Court to entertain an application for establishment of title
or to establish a title Provided also that any order made by the
Supreme Court on appeal from the Land Titles Court shall be subject
to reversal or modification by the Privy Council in England in the same
50 manner and with the same incidents in and with which orders made by
the Supreme Court on Appeals within the ordinary jurisdiction of such
Court are subject to be reversed or modified.
50. The Court may examine any witnesses on oath and shall have Powers of Court.
all like powers rights and privileges as arve vested in the Supreme Court
55 with respect to the following matters :—
(1.) Enforcing the attendance of witnesses and the production of
deeds books papers and documents.
(2.) Issuing any Commission for the examination of witnesses or
causing witnesses to be examined before any tribunal other
than the Court.

(3.)
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(8.) Punishing persons refusing to give evidence or guilty of contempt.
(4.) Enforcing any order whatever lawfully made by the Court.
51. Every person who being examined before the Court or Judge Penalty for false
thereof or any person authorized under the next preceding section to g
5 take evidence wilfully gives false evidence and every person who wilfully
swears affirms or declares falsely in any affidavit authorized under this
Act to be received in evidence shall be liable to the pains and penalties of
perjury.
52. The Court shall not be restrained in the execution of any of its Court or suitors not
10 powers under this Act nor shall dny person be restrained from making an T et hy
application under this Act to the Court or doing any other act or giving any
consent under the provisions of this Aet by order of any other Court or
by any other legal process nor shall the Court be required by Writ of
Mandamus or any writ of a like nature to do any act or take any proceed-
15ing under this Act nor shall any proceeding before the Court be removable
by certiorari or other writ of a like nature.

53. No proceeding before the Court shall abate or be suspended Procecdings not to
by any death or transmission or change of interest but in any such case it "M TrERTSG
shall be lawful for the Court when it sees fit to require notice to be given

20 to persons becoming interested or to make any order for discontinuing
suspending or carrying on the proceeding or otherwise in relation thereto
which to the Court appears just.

54. The Court shall frame and cause to be printed and circulated Court to frame and
or otherwise promulgated as it sees occasion forms of applications and ﬁgi’ﬂﬁaiin g

95 directions indicating the particulars of the information to be furnished
to the Court when any application is made to it under this Act with
reference to title incumbrances and the circumstances of land and such
other information including such plans and according to such scale as in
the judgment of the Court may assist it in forming an opinion on such

30 application and also such other forms and directions as the Court may
deem requisite or expedient for facilitating proceedings under this Act.

55. The Court shall with the concurrence of the Chief Justice Court to frame rules.
frame rules for regulating the course of procedure under this Act and
generally for the due execution of the powers vested in the Court under

35 and for giving full effect to the objects of this Act.

56. All rules so made upon being published in the Gazette shall Legal effect of rules.
have the force of law and shall be laid before Parliament forthwith if in rutes to be laid be-
session or if not within fourteen days after the opening of the next session, fore Parliament. f

57. The Court shall with the concurrence of the Chief Justice from Cout to determine

40 time to time determine the amount of fees to be paid with respect to the g pe e i
following matters :—

(1.) Obtaining a declaration that a title is established.

(2.) The institution and conduct of any proceeding relating to

land and obtaining copies of such proceedings or of other
45 documents in the custody of the Court.
(3.) Generally with respect to any other matters to be done by the
Court or any officer thereof.

And-all-fees-so-paid-shall-be—handed-over-t “olonial T're : ¥
him-ecarried-to-the-necount-of-the-Consolidated-Revenue-of-the-Colony-

50 58. In determining the amount of fees payable in respect of any ,?r,i."c”{}?d"" b
proceedings under this Act as to land regard shall be had to the vibiL T SR e R
the land as ascertained in such manner as the Court by any general order
shall direct subject nevertheless to the following limitations :—

The amount of such fees in any case where the value of such land—

55 Does not exceed £100 Shall not exceed £5.

Exceeds £100 and does not exceed £300 shall not exceed £10.

., 300 . 500 o 15

- 500 b 1,000 e 20

. 4,000 b 2,000 i 30

60 o . 0,000 » 5,000 % 40
5 9,000 and upwards . ois A oe

89.




95 VICTORIA, No. . 9

Land Titles Declaration—1861.

59 If any person shall sustain any damage loss or injury by rndemnity topersons
reason of any mistake omission or error which may happen or be made (‘;;"j“‘m‘n":m‘\;:““
in or respecting any final declaration under this Act the person aggrieved issued. i
his heirs executors or administrators may bring an action against the
5 Colonial Treasurer of the Colony and also against the person by
or in whose favour any such final declaration shall be so obtained or
made his heirs executors or administrators if resident in the Colony but
if not then against the Colonial Treasurer alone to recover full compen-
sation for any such damage Joss or injury and upon proof of such damage
10 loss or injury the plaintiff in such action shall recover such compensation
as aforesaid against the defendants therein  And in every such action it
shall be lawful for the Colonial Treasurer and his co-defendant or either of
them to plead in bar any tender which may have been made on paying
into Court in the usual way according to the practice of the Court the
15 amount of the money tendered or to pay money into Court and plead such
payment in bar of the further maintenance of the action and whichever
party shall succeed in such action shall e entitled to costs to be awarded
and recovered according to the practice of the Court Previded—that—the
‘ Colonial Treasurer fshall be reimbursed out of the Cofnsolidated Revenue
920 Fund of the Colony fall moneys which he may pay or injeur for or in respect
of damages or costs fin any such action Provided also tihat in all such cases
the Colonial Treasurfer shall be entitled to recover by acjtion in the Supreme
Court from the persfon by whom or in whose favour sujch final declaration
shall have been obtalined or made his heirs executors ofr administrators all
25 moneys which he mfay so pay or incur as last aforesaijd with costs of suit.
+62. In order] to create an indemnity fund to tfhe Government for pg.ueiny tusd
or towards meeting | the liabilities created by the nexlt preceding section ’
there shall in additijon to the fees of Court be payable] upon the issue of
any final declaratiojn the sum of in the pound on the
30 estimated value of the land in respect of which sucfh declaration shall
be made and no sjuch declaration shall be issued ofr take effect until
payment thereof and| the same shall be paid over to the{ Colonial Treasurer
“and by him carried [to the account of the Consolidated | Revenue Fund of
the Colony and such| value shall be ascertained in like Jmanner as herein-
35 before provided in rfespect of fees of Court. :
60. Whenever in any proceeding under this Act there arises any couwt may state case
question of law or fact which cannot in the opinion of the Court be con-for Supreme Court
veniently disposed of by it the Court may if such question is one of law ™ P,
direct a case to be stated for the opinion of the Supreme Court sitting in
40 Banco or if such question is one of fact an issue to be tried before a jury
and may name the parties to such case or issue and the manuer in which
the proceedings in relation thereto are to be brought before the Court or
Jury to which such case or issue is referred.
61. The opinion of the Supreme Court upon any matter of 1aW 80gfect of tpinion of
45 referred shall be conclusive. on all the parties to such case unless the fuprame Cout or
Land Titles Court directs a rehearing or appeal to be had and the decision S
of any Jury to whom any issue of fact is referred shall be conclusive on
all persons whomsoever unless the Land Titles Court otherwise directs.
62. In cases where any infants incapable persons or persons yet Application to Judge
50 unborn are interested in the land in respect of the title to which any ;)(fs;‘jggto’;’]‘”t‘l’l‘j’m“
question of law or fact arises as aforesaid any parties interested in such tated persons whese
land may apply to any Judge of the Supreme Court in Chambers for ajricest Judee may
direction that the opinion of the Supreme Court upon any question so
referred shall be conclusively binding on all parties interested in such
} 55land And such Judge in Chambers shall hear the allegations of all parties
* appearing before him and may disapprove altogether or may approve
either with or without modification of the directions of the Court in
respect to any case to be tried as to the title of land ~And he may also
appoint a guardian or other person to appear on behalf of any infants or
A incapable
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incapable or unhorn persons DBut if he is satisfied that the interests of
such infants incapable or unborn persons will be sufficiently represented
in any case so about to be tried he shall make an order declaring
that all or some of such parties shall be conclusively hound and thereupon
5 the parties in that behalf named in the order shall be conclusively bound
by any decision of the Supreme Court to the same extent as if they had
been parties to the case.
63. This Act shall be styled and may be cited as * The Land Titles Stort Title.
Declaration Act of 1861.”

Sydney : Thomas Richards, Government Printer,—1861.
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