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An Act to alter the succession to Real Estate in cases of Intestacy.

WHEREAS it is expedient to alter the law relating to the succession Preamble.
to real estate in cases of intestacy Be it therefore enacted by the
Queen’s Most Excellent Majesty by and with the advice and consent of
the Legislative Council and Legislative Assembly of New South Wales in

9 Parliament assembled and by the authority of the same as follows :—

1. From and after the passing of this Act all land which Intestat land not
by the operation of the law relating to real property then in force would f;:';,‘g:‘;};;;’,‘;;_“’ -
upon the death intestate of the owner of such land pass to his heir-at-law
shall instead thereof pass to and become vested in his widow his children

10 or other next of kin (as the case may be) in equal proportions Provided
that the estate in such land so passing and vesting shall be an absolute
estate in fee simple and if there be more than one taker thereof then also
a tenancy in common Provided also that as to any such land passing
wholly or partly to a widow she shall have no claim thereon to dower.
15 2. Whenever any person to whom any such land shall so pass shall Administrator or
. . urator where
be an infant under the age of twenty-one years or subject to any other j s tila
temporary legal disability such land shall during such disability be taken
and held in trust by the administrator of the deceased owner Provided
that letters of administration may be applied for and granted by the
20 Supreme Court although there be no personal estate and that all the pro-
ceedings thereon and in relation thereto shall be as nearly as possible the
119— (b) same
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same as in the case of personal estate and the value of the land be com-
puted in like manner Provided also that in default of letters of adminis-
tration being obtained such land shall be taken and held in trust by the
Curator of Intestate Estates and be administered by him as by any other

§ administrator appointed by the Supreme Court.

3. Such Curator or administrator shall have all usual and necessary powers of manage-
powers and authorities of a trustee for managing and letting such land and ment &c. and sup-
i port of infants.

receiving the rents and profits thereof and distributing the same in the
proportions aforesaid among the parties interested and in the case of infants
10 not having parents or duly appointed guardians shall have power to apply
their respective shares of income to their support maintenance and educa-
tion during their respective minorities and power also to invest the shares
of any absent interested parties in Government or real securities and also
to give valid receipts for all trust moneys and may out of such rents
15 and profits reimburse himself all costs charges and expenses and retain
such amount of commission as may be fixed by the rules to be made as

hereinafter mentioned.
4. Any person claiming to be entitled to any share in any such Summary jurisdic-

land may by sammons which may be granted ex parte upon affidavit by fon for partition o
20 and under the hand of any Judge of the Supreme Court or if the value of )

such share be under two hundred pounds any Judge of a District Court

summon the said Curator or other administrator and the other parties

interested for partition or sale to shew cause why a partition or a sale

should not take place and such Judge may at the hearing make such order
25 before such Judge as he shall deem just and every such order shall be final

and conclusive against all parties appearing at or duly summoned to such

hearing.
5. As soon as conveniently may be after the passing of this Act Rules to be made for

the Judges of the Supreme Court and the District Court Judges or any executing Act.
30 two of such Judges respectively may make all such rules as may appear

necessary for carrying this Act into execution and such rules upon being

published in the Gazette but not otherwise shall have the full force of law.

6. This Act shall be styled and may be cited as the “ Real Estate short title.

of Intestates Distribution Act of 1862.”

Syduney: Thomas Richards, Government Pﬁ;t:x'.;i862.

[Price, 1d.]




1862.

REAL ESTATE OF INTESTATES DISTRIBUTION BILL.

REPORT.

Tae SeLecr CoMmMiTTEE of the Legislative Council, for whose con-
sideration and Report was referred, on 7th October, 1862, the
“ Real Estate of Intestates Distribution Bill,” have agreed to
the following Report o

Your Committee have made several alterations in the Bill,
which have appeared to them necessary to remove objections, without
prejudice to the main purpose of the measure.

Your Committee do not regard the consideration of this Bill
as calling upon them to pass any opinion on the policy of the general
system of primogeniture, regarded nationally or socially, seeing that
this system is practically carried out more by marriage and testa-
mentary settlements than through the operation of the law of descent.
There are very few families whose wealth admits of a sufficient
provision being made for the eldest son, as the family representative,
in which settlements of this nature do mnot operate,—to the control
and exclusion of the law of descent. In these cases, also, due
provision is generally made for younger children, by charges on the
patrimony of the heir. These, although differing according to circum-
stances, and to the varying intentions of successive inheritors of
the family estate, still make some such effectual provision in
nearly all cases; while the law of descent wholly disregards it. With
such settlements, and with the unrestrained will of testators, the
present measure does not in the slightest degree interfere. It is
urged, in favour of a change in the law, that cases of intestacy,
in parents whose f{amilies are unprovided for by settlements,
most frequently occur in a class whose property is not more than
adequate for the bare maintenance and education of the family, and
among whom the monopoly of the eldest son tends to reduce the
widow and younger children to destitution, without conferring on the
heir an estate of sufficient magnitude and stability to answer the
ends for the attainment of which alone, a system of primogeniture is
upheld and justified.

Whatever weight, however, may be allowed to these considera~-
tions, in favour of some change in the existing law, your Committee
‘ have
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have no hesitation in rejecting that proposed to be substituted by the
Bill in its original form. It is not easy to believe that its framers
were aware of the legal effect of its enactments. No provision being
made for distribution per stirpes, similar to that contained in the
Statute of distributions, “next of kin” would signify only those of
nearest and equal degree, who happened to survive the intestate.
Thus, one son might still take all, as at present, to the exclusion of
any number of grandchildren, and it might turn on the chance of an
hour’s survivorship, whether the property should all descend in one
direction, or pass in fifty broken shares in another. In default
of nearer relatives, all next of kin of the intestate, however remote,
scattered, and numerous, would inherit as tenants in common, in
equal undivided shares per capita; and a widow, although she is
deprived absolutely of dower, would be restricted by the language
of the Act to one such share only, in common, possibly, with a
hundred collateral relations of her husband.

The Bill, moreover, would sow the seeds of interminable litiga-
tion, by passing a fraction of the legal estate to each of the next of
kin, so as to render it impossible to make a title to land without the
signature of all. Such a measure would more than nullify all the
advantages which the Act passed this Session for simplifying transfer
of land is intended to afford.

Your Committee have endeavoured to remove these objections,
without prejudice to what they understand to be the main object of
the Bill. Instead of merely distributing the property among next
of kin per capita, they have followed the law for distribution of
personal estate, under which the shares of grandchildren are regulated
by Statute. They have, however, retained the rights of surviving
husbands and wives to curtesy and dower, instead of giving them the
distributive shares to which they would be respectively entitled in
regard to personal estate. No sufficient reason for a change in this
particular has been alleged.

They have also availed themselves of the personal representa-
tion of the deceased, by the administrator, as an intervening trustee
for parties interested, creditors included, and thus avoided that
inextricable confusion of title to which allusion has been made. This
is not without precedent in the existing law, inasmuch as long terms
of years, and renewable leaseholds, already pass to executors or
administrators ; and their administration may give rise to the same
questions as to mode and time of sale, management, partition, &e.,
which are liable to occur in regard to freehold estates under the law
now proposed.

Your Committee are not aware that it has ever been complained
that the existing law is inadequate to maintain the rights of parties
interested in such property. Having, however, regard to the considera-

tion, that under the proposed law real estate would be much more
| desirable
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frequently placed in the hands of administrators than leaseholds have
been under the subsisting law; your Committee have thought it
desirable to provide for the facilitation of management, sale, and
partition of such property, as circumstances may require, under
judicial supervision. They have endeavoured to effect this end in a
more practicable and effectual manner than is provided by the clauses
inserted with a similar intent in the Bill as referred to them ; and
they now submit such Bill, with the alterations which are for the
above reasons suggested, to the consideration of your Honorable
House.

Chairman.

Legislative Council Chamber,
Sydney,  November, 1862.
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An Act to alter the succession to Real Estate in cases of Intestacy.

(ds amended and agreed to in Select Committee.)

HEREAS it is expedient to alter the law relating to the succession Preamble.
to real estate in cases of intestacy Be it therefore enacted by the
Queen’s Most Excellent Majesty by and with the advice and consent of
the Legislative Council and Legislative Assembly of New South Wales in
5 Parliament assembled and by the authority of the same as follows :—
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same as in the | case of personal estate and the value of

thie land be com-

puted in like mjanner Provided also that in default of lettlers of adminis-
tration being olbtained such land shall be taken and held ijn trust by the
Curator of Intejstate Estates and be administered by him afs by any other

5 administrator alppointed by the Supreme Court.

3. Such} Curator or administrator shall have all usuajl and necessary powers of manage-
powers and autfhorities of a trustee for managing and letting| such land and ment &c. and sup-

receiving the rfents and profits thereof and distributing th\e same in the

port of infants.

proportions aforfesaid among the parties interested and in thef case of infants
10 not having parefnts or duly appointed guardians shall have jpower to apply

their respective| shares of income to their support maintenajnce and educa- |
tion during thelir respective minorities and power also to in|vest the shares

of any absent i|nterested parties in Government or real secjurities and also
to give valid |receipts for all trust moneys and may out] of such rents
15 and profits reijmburse himself all costs charges and expenjses and retain

such amount off commission as may be fixed by the rule
hereinafter mefntioned.

land may by sujmmons which may be granted ex parteu

20 and under the Jhand of any Judge of the Supreme Court or{ if the value of

sito be made as

4. Any] person claiming to be entitled toany sharfe in any such Summary jurisdic-

avi tion for partition ¢z
P affidavit by distributr;on.

such share be ufnder two hundred pounds any Judge of a District Court
summon the sai}d Curator or other administrator and the| other parties

interested for plartition or sale to shew cause why a par

tiltion or a sale

should not take| place and such Judge may at the hearing mjake such order
25 before such Jud|ge as he shall deem just and every such ordjer shall be final
and conclusive fagainst all parties appearing at or duly sumjmoned to such

hearing.

5. As sloon as conveniently may be after the passijng of this Act Rules to be made for

the Judges of tJhe Supreme Court and the District Court
30 two of such Jud|ges respectively may make all such rules

Judges or any executing Act.
as may appear

necessary for cafrrying this Act into execution and such rujles upon being
published in the] Gazette but not otherwise shall have the fujll force of law. ’

1. From and after the passing of this Act all

land which by Intestate land not
heritable but to pass

the operation of the law relating to real property now in force would as personalty.
35 upon the death of the owner intestate in respect of such land pass to

his heir-at-law shall instead thereof pass to and become vested in his

personal representatives in like manner as is now the case with chattel

real property.
2. Lands held in trust or by way of mortgage

passing under Land to be included |

40 this Act shall be subject to the same trusts and equities as the i u
same would have been subject to if they had descended to the heir and
all other land so passing shall be included by the administrator in his
inventory and account and be disposable in like manner as other
personal assets without distinction as to order of application for pay-

45 ment of debts or otherwise Provided that nothing herein contained curtesy and dower
shall give to any husband on the death of his wife intestate any greater e
interest in the real estate of his wife or in the produce thereof upon
sale than a tenancy for life by the curtesy nor to any widow a greater

interest in the real estate of her husband on his death intestate than the

50 rights she would otherwise have had as dowress thereon And provided
also that in case of the sale of any such real estate by virtue of this
Act provision shall be made by order of the Court or Judge for securing
out of the produce of the sale such payments as shall be equivalent

to the right of such husband or wife as tenant by
59 dowress.

the curtesy or

8. It shall be lawful from time to time for any Judge of the A Juigema

Supreme Court upon the application of the administrator or of any person

make special order
relating thereto.

beneficially interested and after such previous notice to other parties and
enquiry as he shall think fit to order and direct the course of proceeding

which
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which shall be taken in regard to the time and mode of sale of such land
—the letting and management thereof until sale—the application for
maintenance or advancement or otherwise of shares of infants-—the
expediency and mode of effecting a partition if applied for and generally
5in regard to the administration of the property for the greatest
advantage of all persons interested.
4. In any case wherein upon such inquiry the Judge shall be Judge may order
satisfied that a partition of the land would be advantageous to the v
parties interested therein it shall be lawful for such Judge to appoint
10 one or more arbitrators to effect such partition and to exercise in
regard thereto under his direction and control powers similar to those
of commissioners acting under a decree in equity for partition And
the report and final award of the said arbitrators setting forth the
particulars of the land allotted to each party interested shall when
15 signed by them and confirmed by the order of a Judge and when also
registered in the office of the Registrar General be effectual without
the necessity of any further conveyance to vest in each allottee the
land so allotted And if such allotment be made subject to the charge
of any money payable to any other party interested for equalizing the
90 partition such charge shall take effect according to the terms and
conditions in regard to time and mode of payment and otherwise which
shall be expressed in such award without the necessity of any further
instrument being made or executed.
5. It shall be lawful for the Supreme Court from time to time Supreme Court may
95 to make rules for the ordinary guidance of administrators in relation SR .
to real estate administered as personal assets either by inserting the
same in letters of administration or promulgating the same in like
manner with other general rules affecting the practice of the Court
Provided that no such rules shall prejudice or control the effect of any
30 special order to be made by a Judge upon such enquiry as aforesaid in
any particular case But provided further that every such special
order shall be subject to control or revision by the full Court on appeal
thereto by the administrator or any other party interested.
8. The preceding provisions shall be alike applicable to any Same rules toapply
35 executor to whom in case of partial intestacy land shall pass under msiation by
this Act also to the Curator of Intestate Estates and to any other b
person fulfilling a like duty.
~ m No executor or administrator shall be required against his Administrator's trust
own consent to continue the duty of a trustee by managing the property A
40 during an enforced suspension of sale but shall be entitled upon such “**
suspension being ordered to relinquish his trust to such officer of the
Court or other person as the Court or Judge shall appoint.
6. 8. This Act shall be styled and may be cited as the Real Estate short title.
of Intestates Distribution Act of 1862.” *

Sydney : Thomas Richards, Government Printer,—1862.

[ Price, 1d.]
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An Act to alter the succession to Real Estate in cases of Intestacy.
(ds amended and agreed to in Select Committee.)

l

[ A 7HEREAS it is expedient to alter the law relating to the succession

L to real estate in cases of intestacy Be it therefore enacted by the

: Queen’s Most Excellent Majesty by and with the advice and consent of

| the Legislative Council and Legislative Assembly of New South Wales in
5 Parliament assembled and by the authority of the same as follows :—

1. From| and after the passing of this Act aljl land which
by the operatiofn of the law relating to real property then |in force would
upon the death i|ntestate of the owner of such land pass to fhis heir-at-law
shall instead thiereof pass to and become vested in his widofw his children

10 or other next off kin (as the case may be) in equal proportiojus  Provided
that the estate lin such land so passing and vesting shall ble an absolute
estate in fee simjple and if there be more than one taker thefreof then also
a tenancy in cojmmon  Provided also that as to any such| land passing

wholly or partlyl to a widow she shall have no claim thereojn to dower.

| 15 2. Whenfever any person to whom any such land shalil so pass shall

| be an infant undfer the age of twenty-one years or subject| to any other

‘ temporary legal [disability such land shall during such disabjility be taken
and held in trus‘t by the administrator of the deceased owlner Provided
that letters of ladministration may be applied for and gfranted by the

20 Supreme Court ajlthough there be no personal estate and thlat all the pro-
ceedings thereon Jand in relation thereto shall be as nearly ajs possible the

119— (b) same

Notre-—The words and clauses to be omitted are ruled through; the words_and clauses to be inserted are
printed in black letter, :

CHA. TOMPSON,
Clerk of Legislative Assembly.
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same as in the | case of personal estate and the value of thle land be com-
puted in like mjanner Provided also that in default of lettjers of adminis-
tration being ojbtained such land shall be taken and held ijn trust by the
Curator of Inte|state Estates and be administered by him ajs by any other
5 administrator ajppointed by the Supreme Court.

3. Such| Curator or administrator shall have all usuall and necessary powers of manace-
powers and autfhorities of a trustee for managing and letting] such land and ment &c. and sup-
receiving the rjents and profits thereof and distributing thle same in the ' B
proportions aforjesaid among the parties interested and in the| case of infants

10 not having pare[nts or duly appointed guardians shall have }power to apply

their respective] shaves of income to their support maintenajnce and educa-
tion during thefir respective minorities and power also to injvest the shares
of any absent ijuterested parties in Government or real secjurities and also
to give valid freceipts for all trust moneys and may out] of such rents

15 and profits reiypmburse himself all costs charges and expenfses and retain
such amount off commission as may be fixed by the rules|to be made as
hereinafter mejntioned.

4. Any| person claiming to be entitled to any sharfe in any such Summary jurisdic-
land may by sujmmons which may be granted ex parieupjon affidavit by for e boticos «

20 and under the jhand of any Judge of the Supreme Court o] if the value of
such share he ufnder two hundred pounds any Judge of a |District Court
summon the saijl Curator or other administrator and the| other parties
interested for plartition or sale to shew cuuse why a partijtion or a sale
‘should not take} place and such Judge may at the hearing mjake such order

25 before such Judjze as he shall deem just and every such ordler shall be final
and conclusive fagainst all parties appearing at or duly sumjmoned to such
hearing. |

5. As sloon as conveniently may be after the passilng of this Act Rules to be made for
the Judges of {jhe Supreme Court and the District Court |Judges or any executios Act

30 two of such Judjzes respectively may make all such rules Jas may appear
necessary for cafirying this Act into execution and such rufles upon being
publisheld in the] Gazette but not otherwise shall have the fujll force of layw.

1. From and after the passing of this Act all land which by Intestate land not
the operation of the law relating to real property then in force would gt oot o

35 upon the death of the owner intestate in respect of such land pass to
his heir-at-law shall instead thereof pass to and become vested in his
personal representatives in like manner as is now the case with chattel
real property Provided that nothing herein contained shall give to Crrtesyand dower
any husband on the death of his wife intestate any greater interest in iy

40 the real estate of his wife or in the produce thereof upon sale than a
tenancy for life by the curtesy nor to any widow a greater interest in
the real estate of her husband on his death intestate than the rights
she would otherwise have had as dowress thereon And provided also
that in case of the sale of any such real estate by virtue of this Act

45 provision shall be made by order of the Court or Judge for securing
out of the produce of the sale such payments as shall be equivalent
to the right of such husbend or wife as tenant by the curtesy or
dowress.

2. A1l such land shall be included by the admiristrator in his Lard to be included

50 inventory and accovit and be disposable in like marmer as other = "7 -
personal assets except as aforesaid without distinction as to ovder of
application for payment of debts or otherwise Provided that it shall But a Juige may
be law.ul from time to time for any Judge of the Supreme Court upon Hiat:g tisreio.
the application of the administrator or of any person beneficially

55 interested and after such previous notice to other parties and enquiry
as he shall tb v’z fit to order and divect the couse of proceeding which
shall be taken in regard to the time and mode of sale of such land—
the letting and management thereof until sale—the application for
maintenance or advancement or otherwise.of shares of infants-—the

expediency




26° VICTORIA, No. . 3

Real Estate of Intestates Distribution.

expediency and mode of effecting a partition if applied for and generally
in regard to the administration of the property for the greatest
advantage of all persons interested.

3. In any case wherein upon such inquiry the Judge shall be Jucgemay order

5 satisfied that a partition of the land would be advantageous to the
parties interested therein it shall be lawful for such Judge to appoint
one or more arbitrators to effect such partition and to exercise in
regard thereto under his direction and control powers similar to those
of commissioners acting under a decree in equity for partition And
10 the report and final award of the said arbitrators setting forth the
particulars of the land allotted to each party interested shall when
signed by them and confirmed by the order of a Judge and when also
registered in the office of the Registrar General be effectual without
the necessity of any further conveyance to vest in each allottee the
15 land so allotted And if such allotment be made subject to the charge
of any money payable to any other party interested for equalizing the
partition such charge shall take effect according to the terms and
conditions in regard to time and mode of payment and otherwise which
shall be expressed in such award without the necessity of any further
20 instrument being made or executed.

4, It shall be lawful for the Supreme Court from time to time gypreme Court may
to make rules for the ordinary guidance of administrators in relation fame generalrules.
to real estate administered as personal assets either by inserting the
same in letters of administration or promulgating the same in like

25 manner with other general rules affecting the practice of the Court
Provided that no such rules shall prejudice or control the effect of any
special order to be made by a Judge upon such enquiry as aforesaid in
any particular case But provided further that every such special
order shall be subject to control or revision by the full Court on appeal
30 thereto by the administrator or any other party interested.
5. The preceding provisions shall be alike applicable to any Samerules toanply

. . . xecutors an
executor to whom in case of partial intestacy land shall pass under administ:ation b

y
this Act also to the Curator of Intestate Estates and to any other Evtates, " nrestate
person fulfilling a like duty But no executor or administrator shall Aamislstaters S

35 be required against his own consent to continue the duty of a trustee without his own
by managing the property during an enforced suspension of sale but
shall be entitled upon such suspension being ordered to relinquish his
trust to such officer of the Court or other person as the Court or Judge
shall appoint.

40 6. This Act shall be styled and may be cited as the “ Real Estate Short title.

of Intestates Distribution Act of 1862.”
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(ds amended and agreed to in Select Committee.)

WH

Clerk of Legislative Assembly.

EREAS it is expedient to alter the law relating to the succession Preamble,
to real estate in cases of intestacy Be it therefore enacted by the

Queen’s Most Excellent Majesty by and with the advice and consent of
the Legislative Council and Legislative Assembly of New South Wales in
5 Parliament assembled and by the authority of the same as follows :—
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same as in the | case of personal estate and the value of thle land be com-
puted in like mfanner Provided also that in default of lettlers of adminis-
tration being ofbtained such land shall be taken and held ifn trust by the
Curator of Inte|state Estates and be administered by him afs by any other
9 administrator alppointed by the Supreme Court.
3. Such| Curator or administrator shall have all usuall and NeCessary Powers of manace-
powers and autfhorities of a trustee for managing and letting] such land and ot S0, Jud siip-
receiving the rlents and profits thereof and distributing thle same in the ™ o
proportions aforfesaid among the parties interested and in the| case of infants
0 not having pare|nts or duly appointed guardians shall have |power to apply
their respective| shares of income to their support maintenafnce and educa-
tion during thelir respective minorities and power also to in|vest the shares
of any absent i|nterested parties in Government or real seclurities and also
to give valid |receipts for all trust moneys and may outf of such rents

15 and profits reifmburse himself all costs charges and expenfses and retain
such amount off commission as may be fixed by the rules|to be made as
hereinafter mefntioned.

4. Any| person claiming to be entitled to any sharfe in any such Summary jurisdic-
land may by sujmmons which may be granted ex parte uplon affidavit by tion for partition oz

20 and under the |hand of any Judge of the Supreme Court o} if the value of '
such share be ufnder two hundred pounds any Judge of a |District Court
summon the saild Curator or other administrator and the| other parties
interested for plartition or sale to shew cause why a partiftion or a sale
should not take| place and such J udge may at the hearing mjake such order

25 before such Jud ge as he shall deem just and every such ordjer shall be final
and conclusive [against all parties appearin g at or duly sumjmoned to such
hearing.

9. As sloon as conveniently may be after the passilng of this Act Rules to be made for
the Judges of tjhe Supreme Court and the District Court J udges or any °xecuting Act.

30 two of such Jud ges respectively may make all such rules fas may appear
necessary for cafrrying this Act into execution and such rufles upon being
published in the] Gazette but not otherwise shall have the fufll force of law.

1. From and after the passing of this Act all land which by Intestate land not
the operation of the law relating to real property now in force would A pesmaiy D Tese

35 upon the death of the owner intestate in respect of such land pass to
his heir-at-law shall instead thereof pass to and become vested in his
personal representatives in like manner as is now the case with chattel
real property.

2. Lands held in trust or by way of mortgage passing under Land to be included !

40 this Act shall be subject to the same trusts and equities as the Ve &
same would have been subject to if they had descended to the heir and
all other land so passing shall be included by the administrator in his
inventory and account and be disposable in like manmer as other
personal assets without distinction as to order of application for pay-

45 ment of debts or otherwise Provided that nothing herein contained Curtesy and dower
shall give to any husband on the death of his wife intestate any greater "
interest in the real estate of his wife or in the produce thereof upon
sale than a tenancy for life by the curtesy nor to any widow a greater
interest in the real estate of her hushand on his death intestate than the

50 rights she would otherwise have had as dowress thereon And provided
also that in case of the sale of any such real estate by virtue of this
Act provision shall be made by order of the Court or J udge for securing
out of the produce of the sale such payments as shall be equivalent
to the right of such husband or wife as tenant by the curtesy or

99 dowress.

3. It shall be lawful from time to time for any Judge of the A Judge may
Supreme Court upon the application of the administrator or of ANy Person reiating tererct
beneficially interested and after such previous notice to other parties and
enquiry as he shall think fit to order and direct the course of proceeding

which
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which shall be taken in regard to the time and mode of sale of such land
—the letting and management thereof until sale—the application for
maintenance or advancement or otherwise of shares of infants-—the
expediency and mode of effecting a partition if applied for and generally
5in regard to the administration of the property for the greatest
advantage of all persons interested. ‘
4. In any case wherein upon such inquiry the Judge shall be Judgemayor » |
satisfied that a partition of the land would be advantageous to the P |
parties interested therein it shall be lawful for such Judge to appoint |
10 one or more arbitrators to effect such partition and to exercise in |
regard thereto under his direction and control powers similar to those |
of commissioners acting under a decree in equity for partition And |
the report and final award of the said arbitrators setting forth the

particulars of the land allotted to each party interested shall when
15 signed by them and confirmed by the order of a Judge and when also
registered in the office of the Registrar General be effectual without
the necessity of any further conveyance to vest in each allottee the
land so allotted And if such allotment be made subject to the charge
of any money payable to any other party interested for equalizing the
20 partition such charge shall take effect according to the terms and
conditions in regard to time and mode of payment and otherwise which
shall be expressed in such award without the necessity of any further
instrument being made or executed.
6. It shall be lawful for the Supreme Court from time to time §upreme Court may
25 to make rules for the ordinary guidance of administrators in relation ¢ Eeneral rules.
to real estate administered as personal assets either by inserting the
same in letters of administration or promulgating the same in like
manner with other general rules affecting the practice of the Court
Provided that no such rules shall prejudice or control the effect of any
30 special order to be made by a J udge upon such enquiry as aforesaid in
any particular case But provided further that every such special
order shall be subject to control or revision by the full Court on appeal
thereto by the administrator or any other party interested.
6. The preceding provisions shall be alike applicable to any Samo rules to anply
35 executor to whom in case of partial intestacy land shall pass under administration by
this Act also to the Curator of Intestate Estates and to any other Estates. ot
person fulfilling a like duty.
7. No executor or administrator shall be required against his Administrator’s trust
own consent to continue the duty of a trustee by managing the property without s own
40 during an enforced suspension of sale but shall be entitled upon such
suspension being ordered to relinquish his trust to such officer of the
Court or other person as the Court or Judge shall appoint.
&= 8. This Act shall be styled and may be cited as the “ Real Estate shor sitle.
of Intestates Distribution Act of 1862.”







This PusrLic Birn originated in the LEGISLATIVE ASSEMBLY, and, having this day
passed, is now ready for presentation to the LuGisLative CouNciL for ils concurrence.
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Sydney, 19 September, 1862.
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Clerk of Legislative Assembly.

(As Amended in Committee of the Whole.)
An Act to alter the succession to Real Estate in cases of Intestacy.

HEREAS it is expedient to alter the law relating to the succession Preamble.
to real estate in cases of intestacy Be it therefore enacted by the

Queen’s Most Excellent Majesty by and with the advice and consent of
the Legislative Council and Legislative Assembly of New South Wales in
5 Parliament assembled and by the authority of the same as follows :—
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and which by

35 upon the death of the owner intestate in respect of such land pass to
his heir-at-law shall instead thereof pass to and become vested in his
personal representatives in like manner as is now the case with chattel

real property.

Powers of manage-
ment &c. and sup-
port of infants.

Summary jurisdie-
tion for partition cr
distribution.

Rules to be made for
executing Act.

Intestate land not
eritable but to pass
s personalty.

2. Lands held in trust or by way of mortgage passing under Land tobe included

40 this Act shall be subject to the same trusts and equities as the
same would have been subject to if they had descended to the heir and
all other land so passing shall be included by the administrator in his
inventory and account and be disposable in like manner as other
personal assets without distinction as to order of application for pay-
45 ment of debts or otherwise Provided that nothing herein contained curtesy and dower
shall give to any husband on the death of his wife intestate any greater .
interest in the real estate of his wife or in the produce thereof upon
sale than a tenancy for life by the curtesy nor to any widow a greater
interest in the real estate of her husband on his death intestate than the
50 rights she would otherwise have had as dowress thereon And provided
also that in case of the sale of any such real estate by virtue of this
Act provision shall be made by order of the Court or Judge for securing
out of the produce of the sale such payments as shall be equivalent
to the right of such husband or wife as tenant by the curtesy or

55 dowress.

3. It shall be lawful from time to time for any Judge of the A Judgem

in inventory &ec. -

retaine

Fordar

pecla.

Supreme Court upon the application of the administrator or of any person Tiaang thereto.
beneficially interested and after such previous notice to other parties and
enquiry as he shall think fit to order and direct the course of proceeding .

which
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which shall be taken inregard to the time and mode of sale of such land
—the letting and management thereof until sale—the application for
maintenance or advancement or otherwise of shares of infants-—the
expediency and mode of effecting a partition if applied for and generally

5in regard to the administration of the property for the greatest
advantage of all persons interested.

4, In any case wherein upon such inquiry the Judge shall be Tudgo may order
satisfied that a partition of the land would be advantageous to the **““™
parties interested therein it shall be lawful for such Judge to appoint

10 one or more arbitrators to effect such partition and to exercise in
regard thereto under his direction and control powers similar to those
of commissioners acting under a decree in equity for partition And
the report and final award of the said arbitrators setting forth the
particulars of the land allotted to each party interested shall when
15 signed by them and confirmed by the order of a Judge and when also
registered in the office of the Registrar General be effectual without
the necessity of any further conveyance to vest in each allottee the
land so allotted And if such allotment be made subject to the charge
of any money payable to any other party interested for equalizing the
20 partition such charge shall take effect according to the terms and
conditions in regard to time and mode of payment and otherwise which
shall be expressed in such award without the necessity of any further
instrument being made or executed.
5. It shall be lawful for the Supreme Court from time to time Supreme Court may
95 to make rules for the ordinary guidance of administrators in relation SEApT
to real estate administered as personal assets either by inserting the
same in letters of administration or promulgating the same in like
manner with other general rules affecting the practice of the Court
Provided that no such rules shall prejudice or control the effect of any
30 special order to be made by a Judge upon such enquiry as aforesaid in
any particular case But provided further that every such special
order shall be subject to control or revision by the full Court on appeal
thereto by the administrator or any other party interested.
6. The precedmg provisions shall be alike applicable to any Same rules to apply
35 executor to whom in case of partial intestacy land shall pass under aimmisiation by
this Act also to the Curator of Intestate Estates and to any other Estaies.. Tatesiite
person fulfilling a like duty.

7. No executor or administrator shall be requu'ed against his Administrator’s trust

own consent to continue the duty of a trustee by managing the property without s own
40 during an enforced suspension of sale but shall be entitled upon such Ewe
suspension being ordered to relinquish his trust to such officer of the
Court or other person as the Court or Judge shall appeint.
6- 8. This Act shall be styled and may be cited as the “ Real Estate short title.
of Intestates Distribution Act of 1862”’ and shall take effect from and
after the first day of July one thousand eight hundred and sixty-three.







REAL ESTATE OF INTESTATES DISTRIBUTION BILL.

SCHEDULE of the Amendments made by the Legislative Council in the Bill
intituled ““ An Act to alter the succession to Real Estate in cases of Intestacy,”
returned to the Legislative Assembly with Message of 10th December, 1862.

Page 1.

Pages 1

. Page 2.

»

2

Page 5.

R. O’ConnoR,
Clerk of Legislative Couneil.

Omit clause 1; 4nsert the following new clause :—
1. “From and after the passing of this Act all land which by the Intestate land
. . . not heritable but
¢ operation of the law relating to real property now in force would upon to pass as
“ the death of the owner intestate in respect of such land pass to his heir- Personalty.
“ at-law shall instead thereof pass to and become vested in his personal
“ representatives in like manner as is now the case with chattel real
¢ property.”
and 2. Omit clause 2 ; insert the following new clause :—
2. “Lands held in trust or by way of mortgage passing under this Land to be in-
« Act shall be subject to the same trusts and equities as the same would f,‘;;gg;‘;;},{"
“ have been subject to if they had descended to the heir and all other land
“ g0 passing shall be included by the administrator in his inventory and
“ account and be disposable in like manner as other personal assets with-
“ out distinction as to order of application for payment of debts or other-
“ wise Provided that nothing herein contained shall give to any husband Curtesy and
“ ou the death of his wife intestate any greater interest in the real estate Ve *™™d:
« of his wife or in the produce thereof upon sale than a tenancy for life by
¢ the curtesy nor to any widow a greater interest in the real estate of her
¢« husband on his death intestate than the rights she would otherwise have
¢ had as dowress thereon And provided also that in case of the sale of
“ any such real estate by virtue of this Act provision shall be made by
“« order of the Court or Judge for securing out of the produce of the sales
“ such payments as shall be equivalent to the right of such husband or
“ wife as tenant by the curtesy or dowress.”
Omit clause 3 ; insert the following new clause :—
3. « It shall be lawful from time to time for any Judge of the A Judgemay
« Supreme Court upon the application of the administrator or of any order relating
¢« person beneficially interested and after such previous notice to other therete-
¢ parties and enquiry as he shall think fit to order and direct the course
¢ of proceeding which shall be taken in regard to the time and mode of
“ sale of such land—the letting and management thereof until sale—the
¢ application for maintenance or advancement or otherwise of shares of
¢ infants—the expediency and mode of effecting a partition if applied for
“and generally in regard to the administration of the property for the
¢ oreatest advantage of all persons interested.”
Omit clause 4 ; insert the following new clause :—
4. “In any case wherein upon such inquiry the Judge shall be Judge mayorder
“ satisfied that a partition of the land would be advantageous to the s
“ parties interested therein it shall be lawful for such Judge to appoint
“ one or more arbitrators to effect such partition and to exercise in regard
¢ therete under his direction and control powers similar to those of
¢« Commissioners acting under a decree in equity for partition And the
“ report and final award of the said arbitrators setting forth the particulars
“ of the land allotted to each party interested shall when signed by them
“and confirmed by the order of a Judge and when also registered in the
« office of the Registrar General be effectual without the necessity of any
¢ further conveyance to vest in each allottee the land so allotted And if
“ such allotment be made subject tc the charge of any money payable to
“ any other party interested for equalizing the partition such charge shall
“ take effect according to the terms and conditions in regard to time and
“ mode of payment and otherwise which shall be expressed in such award
“ withont the necessity of any further instrument being made or executed.”
Omit clause 5 ; insert the following new clause :—
5. « It shall be lawful for the Supreme Court from time to time to Supreme Court
“ make rules for the ordinary guidance of administrators in relation to M2y frame
“ real estate administered as personal assets either by inserting the same
“1in letters of administration or promulgating the same in like manner
“ with other general rules affecting the practice of the Court Provided
“ that no such rhles shall prejudice or control the effect of any special
“ order to be made by a Judge upon such enquiry as aforesaid in any
“ particular case But provided further that every such special order shall
“ be subject to control or revision by the full Court on appeal thereto by
“ the administrator or any other party interested.”
After clause b insert the following new clauses :—
6. ¢ The preceding provisions shall be alike applicable to any executor Same rules to
“ to whom in case of partial intestacy land shall pass under this Act also 23535;’,5 And
“ to the Curator of Intestate Estates and to any other person fulfilling a administration
“ like duty.” e
7. “ No executor or administrator shall be required against his own Administrator’s
“ consent to continue the duty of a trustee by managing the property mrernset wion-
“ during an enforced suspension of sale but shall be entitled upon such out his own
“ suspension being ordered to relinquish his trust to such officer of the
“ Court or other person as the Court or Judge shall appoint.”
clause 6, line 44. After “1862” add ‘and shall take effect from and Commencement.
“ after the first day of July one thousand eight hundred and sixty-three.”







This Pusric Biin originated in the LEGISLATIVE ASSEMBLY, and, having this day
passed, is now ready for presentation to the Lecisuative CouNciL jfor its concurrence.

Legislative Assembly Chamber, § CHA. TOMPSON,
Syduney, 19 September, 1862. | Clerk of Legislative Assembly.

The LEGISLATIVE COUNCIL Zas this day agreed to this Bill with Amendinents.

Legislative Council Chamber, R. O’CONNOR,
Sydney, 10 December, 1862. Clerk of Legislative Council.

ANNO VICESIMO SEXTO

VICTORIA REGINA.

No. .

An Act to alter the succession to Real Estate in cases of Intestacy.

HEREAS it is expedient to alter the law relating to the succession Preamble.
to real estate in cases of intestacy Be it therefore enacted by the
Queen’s Most Excellent Majesty by and with the advice and consent of
the Legislative Council and Legislative Assembly of New South Wales in

5 Parliament assembled and by the authority of the same as follows :—

1. Fromj and after the passing of this Act aljl land which Intestate land no
by the operatiojn of the law relating to real property then |in force would 2:’;,2‘“;2};;’1‘;;}0 oud
upon the death ijntestate of the owner of such land pass to |his heir-at-law
shall instead thjercof pass to and become vested in his widojw his children

10 or other next off kin (as the case may be) in equal proportiojns  Provided
that the estate }in such land so passing and vesting shall ble an absolute
estate in fee simfple and if there be more than one taker thejreof then also
a tenancy in cojmmon  Provided also that as to any such| land passing
wholly or partly| to a widow she shall have no claim thereojn to dower.

15 2. Whenjever any person to whom any such land shajll so pass shall Administratr or
be an infant undjer the age of twenty-one years or subject] to any other jy e pe"
temporary legal [disability such land shall during such disabjility be taken
and held in trusft by the administrator of the deceased owjner Provided
that letters of ladministration may be applied for and gjranted by the

20 Supreme Court ajlthough there be no personal estate and thjat all the pro-
ceedings thereon jand in relation thereto shall be as nearly ajs possible the

119— (b) same

Nore.-~The words and clauses to be omitted ave ruled through ; the words and clauses to be inserted are
printed in black letter.
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if the value of

Distriet Court

summon the sai}jd Curator or other administrator and the] other parties
interested for plartition or sale to shew cause why a partiltion or a sale
should not take] place and such Judge may at the hearing mjake such order
25 before such Judlge as he shall deem just and every such ordjer shall be final
and conclusive fagainst all parties appearing at or duly sumjmoned to such
hearing.
5. As sloon as conveniently may be after the passilng of this Act Rules to be made for
the Judges of t{he Supreme Court and the District Court |J ud(res oF /i) ARAg A
30 two of such Jud{ges respectively may make all such rules fas may appear
necessary for cajrrying this Act into execution and such rujles upon being
published in the] Gazette but not otherwise shall have the fufll force of law.
1. From and after the passing of this Act all land which by Intestate land not
the operation of the law relating to real property now in force would aspasonatty. T
35 upon the death of the owner mtestatf—\ in respect of such land pass to
his heir-at-law shall instead thereof pass to and become vested in his
personal representatives in like manner as is now the case with chattel
real property.
2. Lands held in trust or by way of mortgage passing under Land to D included
40 this Act shall be subject to the same trusts and equities as the ™™ 7%
same would have been subject to if they had descended to the heir and
all other land so passing shall be included by the administrator in his
inventory and account and be disposable in like manner as other
pnz'sonal assets without distinction as to order of application for pay-
5 ment of debts or otherwise Provided that nothing herein contained curtesy and dower
shall give to any husband on the death of his wife intestate any greater —
interest in the real estate of his wife or in the produce thereof upon
sale than a tenancy for life by the curtesy nor to any widow a greater
interest in the real estate of her husband on his death intestate than the
50 rights she would otherwise have had as dowress thereon And provided
also that in case of the sale of any such real estate by virtue of this
Act provision shall be made by order of the Court or Judge for securing
out of the produce of the sale such payments as shall be equivalent
to the right of such husband or wife as tenant by the curtesy or
55 dowress.
8. It shall be lawful from time to time for any Judge of the A Judge ma

make special

g

order

Supreme Court upon the application of the administrator or of any person relating thereto.
beneﬁclally interested and after such previous notice to other parties and
enquiry as he shall think fit to order and direct the course of proceeding

which
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Whlch shall be taken in revard to the time a.nd mode of sale of such land
—the letting and mana,gement thereof until sale—the application for
maintenance or advancement or otherwise of shares of infants-—the
expediency and mode of effecting a partition if applied for and generally

5in regard to the administration of the property for the greatest
advantage of all persons interested.

4, In any case wherein upon such inquiry the Judge shall be Judge may order
satisfied that a partition of the land would be advantageous to the ™"
parties interested therein it shall be lawful for such J udge to appomt

10 one or more arbitrators to effect such partition and to exercise in
regard thereto under his direction and control powers similar to those
of commissioners acting under a decree in equity for partition And
the report and final mmrd of the said arbitrators setting forth the
particulars of the land allotted to each party interested shall when
15 signed by them and confirmed by the order of a Judge and when also
registered »in the office of the Registrar General be effectual without
the necessity of any further conveyance to vest-in each allottee the
land so allotted And if such allotment be made subject to the charge
of any money payable to any other party interested for equalizing the
20 partition such charge shall take effect according to the terms and
conditions in regard to time and meode of payment and otherwise which
shall be expressed in such award without the necessity of any further
instrument being made or executed.
5. It shall be lawful for the Supreme Court from time to time upreme Court may
25 to make rules for the ordinary guidance of administrators in relation ™ o
to real estate administered as personal assets either by inserting the
same in letters of administration or promulgating the same in like
manner with other general rules affecting the practice of the Court
Provided that no such rules shall prejudice or control the effect of any
30 special order to be made by a Judge upon such enquiry as aforesaid in
any particular case But provided further that every such special
order shall be subject to control or revision by the full Court on appeal
thereto by the administrator or any other party interested.
6. The precedlng provisions shall be alike applicable to any Same rules to auply
35 executor to whom in case of partial intestacy land shall pass under iﬁﬁiﬁiﬁggfﬁﬁﬁ%y
this Act also to the Curator of Intestate Estates and to any other Bitawes. o
person fulfilling a like duty.

7. No executor or administrator shall be reqmred against his Administrator's trust

own consent to continue the duty of a trustee by managing the property » Wlthgubte}ggoo%zﬁed
40 during an enforced suspension of sale but shall be entitled upon such “**™
suspension being ordered to relinquish his trust to such officer of the
Court or other person as the Court or Judge shall appoint.
6: 8. This Act shall be styled and may be cited as the ““ Real Estate short title.
of Intestates Distribution Act of 1862’ and shall take effect from and Commencement.
after the first day of July one thousand eight hundred and sixty-three.
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