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New South Wales

Industrial Relations Bill 1995

Explanatory note

This explanatory note relates to this Bill as introduced into Parliament.

The Employment Agents Bill 1995 is cognate with this Bill.

Overview of Bill

The object of this Bill is to reform the law concerning industrial relations so
as:

(a)  to provide a framework for the conduct of industrial relations that is |
fair and just, ‘
(b)  to promote efficiency and productivity in the economy of the State, |

(c) to provide for the conduct of industrial relations at an enterprise or
workplace level,

. (d) to encourage participation in industrial relations by representative
bodies of employees and employers and to encourage the responsible
management and democratic control of those bodies,

£ (e)  to facilitate appropriate regulation of employment through awards,
enterprise agreements and other industrial instruments,
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(8)

to prevent and eliminate discrimination in the workplace and in
particular to ensure equal remuneration for men and women doing
work of equal or comparable value,

to provide for the resolution of industrial disputes by conciliation and,
if necessary, by arbitration in a prompt and fair manner and with a
minimum of legal technicality.

The Bill repeals the Industrial Relations Act 1991 (the 1991 Act). The
provisions of that Act relating to the licensing and regulation of private
employment agents are being carried forward by the cognate Employment
Agents Bill 1995.

Key changes effected by the Bill include the following:

(a)

(b)

()

(d)

(e)

()

€]

The present Industrial Relations Commission and Industrial Relations
Court will be integrated into a single tribunal. Judicial functions under
the proposed Act will be exercised by the judicial members of the
Commission sitting as the Commission in Court Session. The existing
Judges of the Industrial Court (who are also members of the present
Commission) will become judicial members and retain the same
status, remuneration and rights as Judges of the Supreme Court.

The new Commission will be given more flexible powers to make
awards on conditions of employment and to deal with industrial
disputes. The proposed Act will remove restrictions under the 1991
Act on powers exercisable during the initial period of an award or
agreement (the so called “interests/rights’” dichotomy).

Enterprise agreements are to be retained as an alternative to award
coverage. Under the proposed Act, responsibility for the supervision
of agreements and the maintenance of minimum employment
standards is to be given to the new Commission.

The proposed Act will place greater emphasis on the elimination of
discrimination in employment and on pay equity for men and women
doing work of equal or comparable value.

The proposed Act will place less emphasis on criminal sanctions for
the purposes of enforcement.

The proposed Act will make provision setting out principles of
association and providing for their enforcement so as to encourage
membership of industrial organisations as well as prevent the
victimisation of those who choose to become or not become members.

The existing provisions relating to unfair dismissals, parental leave,
part-time work, unfair contracts and registration of industrial
organisations are to be carried forward with a number of changes to
streamline and improve their operation.

Explanatory note page 2
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Outline of provisions

Chapter 1 Preliminary

Chapter 1 deals with preliminary matters such as the name, commencement

and objects of the proposed Act and the definitions used in the proposed
Act.

Chapter 2 Employment

Chapter 2 deals with general employment matters. The Chapter makes
provision, in particular, with respect to awards, enterprise agreements,
parental leave, part-time work, unfair dismissals, unfair contracts and
payment of remuneration.

Part 1 Awards

This Part gives the Commission comprehensive powers to make and vary
awards setting conditions of employment for employees. Ordinarily, an
award will apply for not less than one year and not more than three years, or
for a period not exceeding the anticipated life of a project. Awards will
continue to contain appropriate procedures for dealing with industrial
disputes. The Commission will have an expanded role in ensuring that
awards are kept up-to-date, relevant and consistent with the objects of
industrial and anti-discrimination legislation. Existing provisions relating to
awards (including the maximum 40-hour week, minimum one week sick
leave and the prohibition on cashing-in sick leave) are to be retained.

Part 2 Enterprise agreements

This Part continues to make enterprise agreements available as an alternative
to award coverage for workplaces. The approval process for new agreements

will be changed and agreements will become available for projects on which
a number of employers are engaged.

Under the Part, enterprise agreements may be made between employers and
industrial organisations of employees and, where there is a secret ballot in
which at least 65% of the employees agree, directly between employees and
their employer. Peak industrial organisations will be able to negotiate
agreements on behalf of their member organisations in order to simplify
agreements for major projects on which many employers are engaged.

Explanatory note page 3
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Enterprise agreements will override inconsistent award provisions. However
all agreements will be required to be approved by the Commission. An
agreement will be approved only if it does not, on balance, provide a net
detriment to employees when compared with the aggregate package of
employment conditions that would otherwise be available under the relevant
award. The Commission is required to establish principles against which all
agreements will be tested to determine whether they meet the requirements
of the legislation and the appropriateness of the negotiation process.
Relevant industrial organisations and other bodies will be notified of
proposed agreements made directly with employees and will be given the
right to make submissions to the Commission on whether they should be

approved.

Part 3 National and State decisions

This Part carries forward the provisions of the 1991 Act that enable the
Commission to adopt general wage and other decisions of the Australian
Industrial Relations Commission and to make necessary changes to State
awards as a consequence of their adoption.

In addition provision will be made to enable the Commission to make a
State-wide decision without the necessity for a national decision.

Part 4 Parental leave

The Part carries forward provisions in the 1991 Act that confer an
entitlement to a maximum of 52 weeks unpaid parental leave (maternity
leave, paternity leave or adoption leave). However a number of changes
have been made to simplify and improve the provisions. In particular, in the
case of male employees, the consent of the employer will no longer be
required for the continuation of paternity leave after the first week, or for the
continuation of adoption leave after the first 3 weeks, in order to be the
primary care giver of the child. The removal of that requirement will bring
the State provisions into line with the minimum entitlements applicable
under the Commonwealth Act.

Part 5 Part-time work

This Part carries forward provisions in the 1991 Act relating to part-time
work agreements. Under the Part employees may, with the agreement of
their employers, work part-time. A part-time work agreement may be made
despite certain restrictions in awards on such work. A number of changes
have been made to streamline the provisions.

Explanatory note page 4
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Part 6 Unfair dismissals

This Part re-enacts the provisions of the 1991 Act relating to unfair
dismissals. The Part enables an application to be made to the Commission to
conciliate in relation to the dismissal (or threatened dismissal) of an
employee if the dismissal is claimed to be unfair in that it was (or would be)
harsh, unreasonable or unjust. The Part provides for arbitration by the
Commission if conciliation fails, and empowers the Commission to make
appropriate orders for reinstatement, re-employment, payment of lost wages
or compensation.

Under the re-enacted provisions an industrial organisation will be able to
make a single application in respect of a number of employees who have
been dismissed.

Part 7 Protection of injured employees

This Part re-enacts provisions of the 1991 Act designed to protect the
employment of employees injured on the job. The application of the
provisions and the remedies available have been clarified and extended
having regard to the provisions relating to unfair dismissals.

An employee who is dismissed from employment on account of an injury on
the job is entitled to be reinstated on demand, if the employee is fit to
resume employment. A failure by the employer to accede to this demand
may be remedied by an order for reinstatement, made by the Commission. It
is an offence for an employer to dismiss the injured employee, on account of
the injury, within 6 months of the employee becoming unfit for employment.

Part 8 Protection of entitiements on transfer of
business

This Part re-enacts provisions of the 1991 Act that protect the entitlements
of employees on a transfer of the employer’s business.

Part 9 Unfair contracts

This Part continues the existing industrial jurisdiction to set aside or vary
contracts, under which people perform work, that are unfair (including harsh,
unconscionable, against the public interest or providing less remuneration
than that which would be payable by law to employees). Provision has been
included to make it clear that a contract may become unfair after it is made
because of the conduct of the parties, any variation of the contract or for any
other reason.

Explanatory note page 5
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The Part also continues the jurisdiction of the Commission to determine
minimum remuneration under contracts found to be unfair that relate to
building work and to door-to-door hand bill delivery or sale work.

Part 10 Payment of remuneration

This Part provides for the manner in which employees are to be remunerated
for their work. The Part continues the relevant provisions of the 1991 Act
and the former Truck Act 1900. Wages are to be paid in money (or, with
appropriate arrangements, by cheque or deposit in a financial institution) and
not in goods, board or lodgings. Any such payment in kind does not mitigate
a debt consisting of unpaid wages, and is not recoverable by the employer.
An employer is prohibited from directing the manner in which an employee
spends his or her wages. The Part continues the new provision included in
the 1991 Act to give employees the right to nominate their own
superannuation fund for superannuation payments with the approval of the
employer.

The Part requires that particulars of wages are to be supplied to employees
when they are paid and enables regulations to be made requiring employers
to keep relevant records.

The Part also carries forward provisions of the 1991 Act relating to permits
for under-award pay for impaired employees, orders for the stand-down of
employees without pay because of industrial or other action and the liability
of principal contractors for remuneration payable to employees of
subcontractors.

Chapter 3  Industrial disputes

Chapter 3 deals with power of the Commission to deal with industrial
disputes.

Part 1 Conciliation and arbitration of industrial disputes

This Part requires the Commission to deal with an industrial dispute notified
to it initially by conciliation. Arbitration may only proceed if, having regard
to the effect on the parties and the public generally of any industrial action,
the Commission issues a certificate that reasonable attempts have been made
to resolve the dispute by conciliation. Provisions for compulsory conferences
are continued.

Explanatory note page 6
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Part 2 Dispute orders

This Part confers powers on the Commission to make dispute orders to deal
with industrial disputes (including orders preventing or restraining industrial
action, requiring the reinstatement of employees and preventing secondary
boycotts). The Commission may punish breaches of dispute orders in a
number of ways (including deregulation of an industrial organisation and the
imposition of a fine).

Part 3 Common law actions during conciliation of
industrial disputes

This Part contains new provisions that provide for a temporary bar on certain
common law industrial tort actions arising from an industrial dispute while
the Commission is attempting to deal with the dispute by conciliation. The
bar will not apply to actions causing death, personal injury, damage to
property or defamation.

Part 4 Miscellaneous provisions relating to industrial
disputes

This Part contains miscellaneous provisions, including continuation of the
prohibition on employers providing strike pay.

Chapter 4 Industrial Relations Commission

Chapter 4 deals with the new Commission, which will replace the existing
Commission and the Industrial Court.

Part 1 Establishment and functions of Commission

This Part provides for the establishment of the Industrial Relations
Commission of New South Wales and sets out its general functions. The Part
requires the Commission to take account of the public interest, including the
objects of the proposed Act and the economy of the State.

Part 2 Membership of Commission

This Part provides for the membership of the Commission. The Commission
will consist of the President, the Vice-President, Deputy Presidents and
Commissioners. The Part provides for the appointment of judicial members
from among the Presidential members to constitute the Commission in Court
Session.

Explanatory note page 7
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Part 3 The Commission in Court Session

This Part provides that the judicial members of the Commission constitute a
superior court of record called the Commission in Court Session for the
purpose of exercising specified judicial functions of the Commission
(including criminal proceedings, unfair contracts, contraventions of dispute
orders, de-registration and other proceedings relating to industrial
organisations and certain appeals). The Part restores the declaratory
jurisdiction of the Commission under the former 1940 Act.

Part 4 Organisation of Commission

This Part deals with the constitution of the Commission in exercising its
functions (either by a single member or a full bench), the allocation of
matters to specially appointed members to deal with regional matters,
general award review and discrimination in the workplace.

Part 5 Procedure and powers of Commission

This Part deals with the procedure and powers of the Commission in
exercising its jurisdiction. In particular, the Commission (when not in Court
Session) is not bound by legal technicalities or the rules of evidence. The
right of the Minister to intervene in proceedings is retained and is extended
to the President of the Anti-Discrimination Board. The Part also deals with
other provisions in the 1991 Act (including provisions relating to legal
representation, the power to order secret ballots, provisions as to costs and
contempt proceedings).

Part 6 Rules of Commission

This Part makes provision for the establishment of the Rule Committee of
the Commission, the subject-matter of rules and the procedure at meetings of
the Rule Committee.

Part 7 Appeals and references to Commission

This Part makes provision for appeals and references to the Commission.
Under the Part an appeal will lie to a Full Bench of the Commission (by
leave) against a decision of a member of the Commission. Appeals will not
be by way of a new hearing.

Explanatory note page 8
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The Part also covers reference of matters from the Industrial Registrar to the
Commission, and appeals to the Commission against certain decisions of the
Industrial Registrar. The Part continues the provisions for appeals in criminal
matters from Industrial Magistrates and Local Courts under the industrial
relations and other legislation to the Commission in Court Session (instead
of the District Court).

Part 8 Industrial Committees

This Part provides for the establishment and functions of Industrial
Committees of the Commission (at present called Conciliation Committees
and Contract Regulation Committees).

Part 9 Co-operation between State and Federal tribunals

This Part continues the relevant provisions of the 1991 Act. Under the Part,

if an approach is made by the Australian Industrial Relations Commission, a ‘
member of the State Commission may deal with matters covered by

Commonwealth legislation and similar arrangements may be made for a

member of the Commonwealth Commission to exercise State jurisdiction.

Provision is also made for joint proceedings.

Part 10 Industrial Registrar

This Part provides for the continuation of the offices of Industrial Registrar |

and Deputy Industrial Registrar and for the appointment of other registry
staff.

Chapter 5 Industrial organisations

Chapter S contains provisions dealing with the following:

. principles of association relating to industrial organisations
. State peak councils
. registration of industrial organisations
. regulation of registered industrial organisations
- . demarcation orders
. entry and inspection by officers of industrial organisations
~ . legality of trade unions.

Explanatory note page 9
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Part 1 Principles of association
This Part declares certain principles of association.

The first of these principles concerns freedom of association. A person is
entitled to be a member of an industrial organisation. Equally, a person
cannot be compelled to become, or remain, a member of an industrial
organisation.

The second principle concerns freedom from victimisation. An employer or
industrial organisation must not victimise an employee or a prospective
employee on a number of grounds (including that the person is or is not a
member of an organisation of employees or has refused to engage in
industrial action).

The Part enables a limited preference arrangement for members of industrial
organisations of employees over non-members of such organisations to be
inserted in industrial instruments. A preference will only be permitted if it is
an award made with the consent of all the parties or an enterprise agreement
made by the parties. The operation of preference clauses is to be limited to
the engagement of prospective employees and cannot provide preference
over a prospective employee with greater merit.

A breach of the Part will no longer constitute a criminal offence, but the
Commission will be able to enforce the Part by providing remedies for
employees who are victimised in their employment by employers or
industrial organisations on account of their membership or non-membership
of a union.

Part 2 State peak councils

The Part identifies the Labor Council of New South Wales as the State peak
council for employees. Provision is made for the Commission to approve an
organisation that represents a significant number of member employer
associations operating primarily in New South Wales as a State peak council
for employers.

Part 3 Registration of organisations

This Part deals with the registration of industrial organisations for the
purpose of participating in the State’s industrial relations system.

Explanatory note page 10
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Division 1 Registration

Division 1 describes the organisations that may apply for registration. These
are as follows:

(a)  an organisation of employees or employers formed for the purpose of
incorporation under the proposed Act (such an organisation is called a
State organisation),

(b) an organisation of employees or employers that is federally registered
(without branches) or a branch of such an organisation (such an
organisation is called a federal organisation),

(c) an organisation of employers incorporated under the Corporations
Law or any other Act (such an organisation is called a separate
organisation).

At present only State organisations may be registered (although previous
separate organisations were permitted to continue under the 1991 Act). The
category of federal organisations will enable a State branch of a federal
organisation to be registered without the necessity to establish a mirror State
organisation with the same membership and officials.

This Division sets out the criteria for registration and the procedure by
which registration is effected. A procedure for raising objections to the
registration of an organisation and for resolving objections is provided. On
registration, an organisation that is a State organisation is incorporated under
the proposed Act.

Industrial organisations of employees or employers registered or recognised
under the 1991 Act immediately before the repeal of that Act are taken to be
registered as industrial organisations under the proposed Act.

Division 2 Cancellation of registration

Division 2 makes provision for the cancellation of the registration of
industrial organisations by the Commission. Grounds of cancellation include
breach by an organisation, or a substantial number of its members, of the
requirements of the proposed Act, any industrial instrument or order of the
Commission or if an organisation, or a substantial number of its members,
have engaged in industrial action that has had, is having or is likely to have,
a substantial adverse effect on the safety, health or welfare of the
community.

Explanatory note page 11
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The Commission may cancel the registration of an organisation if the ground
for cancellation has been established but only if the Commission considers
that the gravity of the case warrants such action. On cancellation of
registration, an organisation ceases to be an industrial organisation for the
purposes of the proposed Act. Other consequences of the cancellation of
registration are described.

Certain alternatives to cancellation of registration are provided if the
Commission considers that a ground of cancellation has been established but
that justice demands that other action be taken. For example, if the difficulty
has arisen because of the conduct of a particular group of members of the
industrial organisation, the Commission may make a demarcation order
under Part 6 of this Chapter so as to exclude members of that group from
eligibility for membership of the organisation concerned. The Commission
may also suspend rights, privileges or capacities of an industrial organisation
or make other specified orders if it considers that cancellation of registration
or alteration of rules is inappropriate.

Part 4 Regulation of State industrial organisations

This Part makes provision for regulation of State industrial organisations.

Division 1 Application

Division 1 states that the Part applies to industrial organisations that are
State organisations registered under the proposed Act.

Division 2 Rules

Division 2 deals with matters that must be covered by the rules of State
organisations. These matters include general requirements, conditions of
eligibility for membership, procedural and administrative matters, elections
for and terms of office and the making of loans, grants and donations.

The Division also includes provisions dealing with alteration of the rules of
State organisations, changes of names of State organisations, rules that
contravene the requirements of proposed Part 4 as to rules and the making of
orders by the Commission giving directions for the performance or
observance of rules.

Explanatory note page 12
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Division 3 Election of officers

Division 3 provides for the election of officers of State organisations and
permits the making of regulations for that purpose (that may adapt
provisions dealing with elections included in the Industrial Relations Act
1988 of the Commonwealth). The Division deals with offences in relation to,
and the cost of, elections.

Provision is made for inquiries by the Commission concerning the conduct
of elections for officers in State organisations. If the Commission finds that
an irregularity has occurred, orders that the Commission may make include
declaring an election void, declaring persons to have been or not to have
been elected or requiring a new election to be held.

Division 4 Membership

Division 4 deals with matters relating to membership of organisations,
including entitlement to membership, requests for statements of membership,
entitlements to a copy of the rules and copies of auditors’ reports and
audited accounts, resignation from membership and enforcement of the
requirements of the Division.

Division 5 Duties and liabilities of officers

Division 5 deals with the duties and liabilities of officers of State
organisations. Officers must not act dishonestly, with intent to deceive or
defraud an organisation or its members. They must not use their positions for
profit and are liable to compensate the organisation for any loss sustained as
the result of a failure to comply with these requirements. Officers must also
disclose any interest that they may have in any contract or proposed contract
with the organisation. Contraventions of the Division are criminal offences.

Division 6 Disqualification from office

Division 6 contains provisions dealing with the disqualification of persons
from holding office in State organisations on the basis of their conviction for
certain specified serious offences unless they have obtained the leave of the
Commission or 5 years has elapsed since they were convicted or released
from prison.

Division 7 Records

Organisations are required, in accordance with this Division, to maintain
specified records and to lodge specified information, including information
concerning membership and the making of loans, grants and donations, with
the Industrial Registrar at regular specified intervals.

Explanatory note page 13
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Division 8 Accounts and audit

Division 8 enables the making of regulations about the accounts and audit of
State organisations (which may adopt provisions included in the Industrial
Relations Act 1988 of the Commonwealth).

Division 9 Amalgamation

Division 9 enables the making of regulations about the amalgamation of
State organisations (which may adopt provisions included in the Industrial
Relations Act 1988 of the Commonwealth).

Division 10  Validating provisions

Division 10 contains validating provisions that maintain uniform
Commonwealth/State provisions. Acts done in good faith or more than
4 years previously by collective bodies of organisation and officers or by
persons purporting to act as collective bodies or officers are, subject to
specified exceptions, saved despite invalidities that might later be discovered
concerning the election of the collective bodies or officers or the making,
alteration or rescission of rules.

Powers are conferred on the Commission to make declarations concerning
the operation of these provisions and the consequences of any invalidity that
has occurred in the operation of an organisation. Provision is made for
persons who have been treated as members of an organisation to be admitted
as members. No proceedings may be taken to challenge the validity of an
organisation merely because its members are also members of an
organisation registered under the Industrial Relations Act 1988 of the
Commonwealth.

Part 5 Regulation of industrial organisations (other than
State organisations)

This Part makes provision for the regulation of federal organisations and
separate organisations. The organisations will also be regulated by the
legislation under which they are incorporated (including as appropriate the
Industrial Relations Act 1988 of the Commonwealth or the Corporations
Law).

The Part permits the regulations to apply provisions of Part 4 to those
organisations or to make separate provision for those organisations about
matters dealt with in Part 4.

Explanatory note page 14
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The Part also makes provision as to documents that must be lodged by
federal organisations and separate organisation with the Industrial Registrar,
and as to cancellation of registration or other penalties for contravention of
the requirements of the Part by those organisations.

Part 6 Demarcation orders

This Part empowers the Commission to determine any question about the
demarcation of the industrial interests of industrial organisations of
employees on its own initiative or on application by an industrial
organisation, an employer or a State peak council. The Part continues similar
provisions in the 1991 Act.

Part 7 Entry and inspection by officers of industrial
organisations

This Part deals with rights of entry and inspection by officers or employees
of industrial organisations of employees who have been authorised by the
Industrial Registrar for the purposes of the Part.

The rights conferred on an authorised officer by the Part cover premises
where persons who are, or are eligible to be, members of the industrial
organisation of employees concerned are employed. At present those rights
are conferred only in respect of members.

Authorised officers may enter premises to speak with employees or to
investigate suspected breaches of industrial relations legislation or awards or
other industrial instruments. Authorised officers may also, for the purposes
of any such investigation, inspect (and take copies of) any of the employers’
records and other relevant documents kept by the employers. 24 hours’
notice is required before the exercise of a power conferred by the Part (other
than the power to speak to employees). At present 7 days’ notice is required.

Provision is made for revocation of authorities in the event of a misuse of
the powers conferred.

Part 8 Legality of trade unions

This Part continues those provisions of the 1991 Act that ensure the legality

of trade unions (being either employee or employer organisations) arising
under laws relating to restraint of trade.

Explanatory note page 15
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Chapter 6 Public vehicles and carriers

Chapter 6 carries forward the provisions of the 1991 Act that apply a
modified industrial relations system for drivers of public vehicles and
carriers of goods by vehicle who are engaged under contracts that are not
contracts of employment.

Part 1 Application and definitions

This Part provides precise definitions of a contract of bailment in the case
of drivers of public vehicles and of a contract of carriage in the case of
carriers of goods. The Chapter is to be extended to bicycle couriers.

Part 2 Contract determinations

This Part confers functions on the Commission relating to determinations of
conditions of contracts to which the Chapter applies. The Commission’s
functions under the Part include the holding of inquiries into various matters
arising under contracts of bailment of public vehicles and of carriage of
goods and the holding of conferences prior to the making of contract
determinations. The Part carries forward and clarifies the existing provisions
for ordering reinstatement where contracts are terminated unjustly.

Part 3 Contract agreements

This Part permits associations of employing contractors, bailors of public
vehicles or principal contractors to enter into agreements with associations
of contract drivers or associations of contract carriers relating to contract
conditions and provides for such agreements to be registered.

Part 4 Dispute resolution

This Part contains provisions for compulsory conferences on disputes
relating to contracts.

Part 5 Associations of employing contractors, drivers
and carriers

This Part provides for the registration of associations of contractors,
associations of drivers and associations of carriers and for matters related to
such registration, including objections to and cancellation of registration.

Explanatory note page 16
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Part 6 Applied provisions

This Part applies a number of provisions of the proposed Act relating to
employees to drivers and carriers, including the prohibition on strike pay, the
principles of association, powers of entry by officers of organisations and
enforcement of entitlements.

Part 7 Compensation for termination of certain contracts
of carriage

This Part continues the provisions enacted by the Industrial Relations
(Contracts of Carriage) Amendment Act 1994 for the award of compensation
to carriers by a specially constituted Tribunal if their contracts are terminated
after they paid money for “goodwill” to enter the industry.

Chapter 7 Enforcement

Chapter 7 deals with the enforcement of entitlements and obligations under
the industrial relations legislation and industrial instruments.

Part 1 Breach of industrial instruments

This Part deals with breaches of awards and other industrial instruments. The
Part provides that such breaches give rise to a civil penalty (maximum
$10,000) instead of a criminal offence (maximum $5,000). Provisions of the
1991 Act relating to prohibitions on advertising in contravention of such
instruments, requiring the exhibition of those instruments in workplaces and
prohibiting union officials collecting money for any such contravention for
the purpose of intimidation or other unlawful purpose.

Part 2 Recovery of remuneration and other amounts

This Part continues the provisions of the 1991 Act for the recovery of
remuneration by employees before the Commission in Court Session or an
Industrial Magistrate. The small claims procedure is retained and provisions
in the 1940 Act relating to the use of that procedure by the Commission in
arbitration proceedings is restored.

Part 3 Industrial Magistrates

This Part continues the provisions for the appointment and jurisdiction of a
Chief Industrial Magistrate and other Industrial Magistrates.

Explanatory note page 17
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Part 4 Inspectors and their powers

This Part provides for the appointment and powers of Departmental
inspectors for the purposes of the enforcement of the industrial relations
legislation and industrial instruments. The powers are extended so as to
enable their use in routine investigations. A search warrant is required for
entry into residential premises.

Part 5 Evidentiary provisions

This Part contains evidentiary provisions for the purposes of proceedings.

Part 6 Criminal and other legal proceedings

This Part enacts provisions concerning legal proceedings brought under the
proposed Act. Those provisions include:

. the issue of penalty notices by inspectors,

. offences under the proposed Act may be prosecuted in a Local Court
(constituted by an Industrial or other Magistrate) or the Commission
in Court Session,

. any prosecution under the proposed Act cannot be instituted except
with the written consent of the Minister, by an inspector or by
authority conferred by the regulations,

. officers of corporations are liable for offences committed by the
corporation that they permit or authorise,

. penalties payable under the proposed Act by an organisation, or an
officer of an organisation, are a charge on the assets of the
organisation.

Chapter 8 Miscellaneous

Chapter 8 contains miscellaneous provisions, including:

. declaring that the proposed Act binds the Crown and carrying forward
special provisions relating to Crown employees,

J declaring that industrial instruments provide minimum entitlements,
. the making of regulations in aid of the proposed Act,
. the review of the proposed Act.

The Chapter also repeals the Industrial Relations Act 1991 and regulations in
force under that Act.

Explanatory note page 18
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Schedules

Schedule 1 continues existing provisions that deem certain persons to be
employees. The provisions continue similar provisions in the 1991 Act.

Schedule 2 contains provisions relating to the members of the Commission.

Schedule 3 contains provisions relating to the members of Industrial
Committees.

Schedule 4 enacts certain savings, transitional and other provisions
consequent on the enactment of the proposed Act, and enables further
provision of a similar kind to be made by regulation. The Schedule contains
provisions which appoint the existing Judges of the Industrial Court as
members of the new Commission and as judicial members of the
Commission in Court Session and appoint other members of the existing
Commission as members of the new Commission. The Schedule also
preserves the rights of the persons concerned.

Schedule 5 amends certain other Acts as a consequence of the enactment of
the proposed Act.

Dictionary

Words and expressions used in the Act are set out in the Dictionary.

Explanatory note page 19
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An Act to reform the law concerning industrial relations, and to repeal the
Industrial Relations Act 1991.

See also Employment Agents Bill 1995.
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Clause 1
Chapter 1

Industrial Relations Bill 1995
Preliminary

The Legislature of New South Wales enacts:

Chapter 1

Preliminary

1 Name of Act
This Act is the Industrial Relations Act 1995.

2 Commencement

This Act commences on a day or days to be appointed by
proclamation.

3 Objects
The objects of this Act are as follows:

4 Dictionary

(1)

(a)

(b)

(c)

(d)

(e)

(")

(2)

to provide a framework for the conduct of industrial
relations that is fair and just,

to promote efficiency and productivity in the economy of
the State,

to provide for the conduct of industrial relations at an
enterprise or workplace level,

to encourage participation in industrial relations by
representative bodies of employees and employers and to
encourage the responsible management and democratic
control of those bodies,

to facilitate appropriate regulation of employment through
awards, enterprise agreements and other industrial
instruments,

to prevent and eliminate discrimination in the workplace
and in particular to ensure equal remuneration for men and
women doing work of equal or comparable value,

to provide for the resolution of industrial disputes by
conciliation and, if necessary, by arbitration in a prompt
and fair manner and with a minimum of legal technicality.

Expressions used in this Act (or in a particular provision of this
Act) that are defined in the Dictionary at the end of this Act have
the meanings given to them in the Dictionary.
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Industrial Relations Bill 1995 Clause 4

Preliminary

Chapter 1

(2)

Key expressions used in this Act are defined in the following
provisions of this Chapter.

Note. Some expressions used in this Act are defined in the Interpretation
Act 1987, and have the meanings given to them in that Act.

5 Definition of employee

(1)

(2)

3)

General definition

In this Act, employee means a person employed in any industry,
whether on salary or wages or piece-work rates.

A person is not prevented from being an employee only because:

(a) the person is working under a contract for labour only, or
substantially for labour only, or

(b) the person works part-time or on a casual basis, or

(c)  the person is the lessee of any tools or other implements of
production, or

(d) the person is an outworker, or

(e)  the person is paid wholly or partly by commission (such as
a person working in the capacity of salesperson,
commercial traveller or insurance agent).

Deemed employees

The persons described in Schedule 1 are taken to be employees
for the purposes of this Act. Any person described in that
Schedule as the employer of such an employee is taken to be the
employer.

6 Definition of industrial matters

(1)

General definition

In this Act, industrial matters means matters or things affecting
or relating to work done or to be done in any industry, or the
privileges, rights, duties or obligations of employers or
employees in any industry.
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Clause 6 Industrial Relations Bill 1995
Chapter 1 Preliminary
(2) Examples

Examples of industrial matters are as follows:

(a) the employment of persons in any industry (including the
employment of minors, trainees, apprentices and other
classes of employees),

(b) the remuneration (including rates of pay, rates for
piece-work and allowances) for employees in any industry,

(c)  the conditions of employment in any industry (including
hours of employment, qualifications of employees, manner
of work and quantity of work to be done),

(d) part-time or casual employment (including part-time work
agreements),

(e) the termination of employment of (or the refusal to
employ) any person or class of persons in any industry,

(f)  discrimination in employment in any industry (including in
remuneration or other conditions of employment), whether
on a ground of discrimination to which the
Anti-Discrimination Act 1977 applies or otherwise,

(g) procedures for the resolution of industrial disputes,

(h) the established customs in any industry,

(i)  the authorised remittance by employers of membership
fees of industrial organisations of employees,

(J)  the surveillance of employees in the workplace.

(3) Extension by regulation

An industrial matter extends to any matter or thing declared to be

an industrial matter by the regulations.

Note. The /Industrial and Commercial Training Act 1989 deals with

apprenticeships and traineeships. Section 5 of that Act provides that the Act

(and regulations, orders and directions made under it) prevail over this Act

(and regulations, awards, orders and agreements made under it) to the

extent of any inconsistency.
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Industrial Relations Bill 1995 Clause 7
Preliminary Chapter 1

7 Definition of industry

In this Act, industry includes:

(a) any trade, manufacture, business, project or occupation in
which persons work, or

(b) a part of an industry or a number of industries. 5
8 Definition of industrial instrument

In this Act, industrial instrument means an award, an enterprise

agreement, a public sector industrial agreement, a former

industrial agreement, a contract determination or a contract
agreement. 10

9 Notes in text

Notes in the text of this Act do not form part of this Act.

Page 5
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Clause 10
Chapter 2
Part 1

Division 1

Industrial Relations Bill 1995
Employment
Awards

Chapter 2 Employment

Part 1

Awards

Division 1 Awards generally

10 Commission may make awards

The Commission may make an award in accordance with this
Act setting fair and reasonable conditions of employment for
employees.

11 When award may be made

(1

(2)

(3)

(4)

An award may be made:

(a) on application to the Commission or on the Commission’s
own initiative, or

(b) in the course of an arbitration by the Commission under
Chapter 3 to resolve an industrial dispute.

An application for an award may be made only by:

(a) an employer, or

(b) an industrial organisation of employers or employees, or

(c) a State peak council.

Anyone who can apply for an award may become a party to any
proceedings for making an award.

An applicant for an award, or to become a party to the making of
an award, is required to satisfy the Commission that it or any one
or more of its members has a sufficient interest in the proposed
award.

12 Persons bound by award

(1)

(2)

An award is binding on all employees and employers to which it
relates, whether or not they were a party to the making of the
award.

An award that applies to a particular industry is, subject to its
terms, taken to bind all employees and employers engaged in the
industry.
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Industrial Relations Bill 1995 Clause 12

Employment Chapter 2
Awards Part 1
Division 1

13

14

15

(3) An award is, subject to its terms, binding on all industrial
organisations that were a party to the making of the award.

Formal matters relating to making of award

(1)  An award is required to be in writing, expressed to be an award
and signed by at least one member of the Commission.

(2)  An award is to be published by the Industrial Registrar in the
Industrial Gazette.

(3) An award is to comply with such other requirements as to form
and procedure for its making as may be made by the regulations
or (subject to any such regulations) by the rules of the
Commission.

(4) The Commission may give directions as to the standard format
for awards.

Mandatory dispute resolution procedures in awards

(1)  An award is not to be made unless it contains procedures for the
resolution of industrial disputes under the award (dispute
resolution procedures).

(2) However, an award need not contain dispute resolution
procedures if the Commission is satisfied that another specified
award already does so.

(3) Dispute resolution procedures are to include procedures for:
(a)  consultation at the workplace, and
(b) the involvement of relevant industrial organisations.

(4) Dispute resolution procedures in awards do not apply to

employers who employ fewer than 20 employees, unless the
award specifically applies those procedures to such an employer.

Commencement of award

(I) An award comes into force on the date specified by the
Commission.

(2) However, legal proceedings relating to the enforcement of the
award cannot be commenced until the expiration of 7 days after
the day on which it is published in the Industrial Gazette.
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Industrial Relations Bill 1995
Employment
Awards

Clause 15
Chapter 2
Part 1
Division 1
(3)
16 Term
(1
(2)
(3)
(4)

An award may be expressed to apply retrospectively, but not
earlier than the date on which:

(a) application for the award was lodged with the Industrial
Registrar, or

(b)  the Commission itself initiated proceedings for the award,
or

(c)  the industrial dispute giving rise to the award was notified
to the Commission.

Note. Section 190 enables the Full Bench or a Presidential Member to stay
the operation of the whole or any part of an award for the purposes of appeal
pending determination of the appeal or further order of the Commission.

of award

An award applies for the period specified in it as its nominal term
and, after that period, until rescinded by the Commission.

The nominal term of an award must not be less than 12 months
nor more than 3 years.

However, an award that sets conditions of employment in
connection with a project may have a specified nominal term that
does not exceed the expected duration of the project.

An award may in special circumstances be made on an interim
basis. Any such award is to be expressed to be an interim award
and applies only for the period (not exceeding 12 months)
specified in it.

17 Variation or rescission of award

(D
(2)

(3)

The Commission may vary or rescind an award.

Sections 11, 13 and 15 apply to any such variation or rescission.
The other provisions of this Division continue to apply to the
award as varied.

An award may be varied or rescinded in any of the following
circumstances only:

(a)  at any time with the mutual consent of all the parties to the
making of the original award,

(b) at any time to give effect to a decision of the Full Bench of
the Commission under section 50 or 51 (National and
State decisions),
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Industrial Relations Bill 1995 Clause 17

Employment Chapter 2
Awards Part 1
a Division 1

(c)  during its nominal term if the Commission considers that it
is not contrary to the public interest to do so and that there
is a substantial reason to do so,

(d)  after its nominal term if the Commission considers that it is |
not contrary to the public interest to do so. 5

(4) This section extends to a variation or rescission of an award in
the course of an arbitration by the Commission under Chapter 3
to resolve an industrial dispute.

Note. Section 169 also enables an award to be varied at any time to
remove unlawful discrimination. 10

18 Exemptions from awards

(1) The Commission may, on application, grant an exemption from
the whole or any part of an award if it is satisfied that it is not
contrary to the public interest and that:

(a) it is in the best interests of the employees and employers 15
concerned, or

(b)  the operation of the award (or part of the award) would
result in significant unemployment or other serious
consequences for the employees and employers concerned.

(2)  An exemption may be granted for a period not exceeding 3 years 20
at any one time.

(3) The Commission may, on application or on its own initiative,
review any exemption, and may confirm, vary or revoke the
exemption.

19 Review of awards every 3 years 25

(1)  The Commission is required to review each award at least once
in every 3 years.

(2) The purpose of a review is to modernise awards, to consolidate ‘
awards relating to the same industry and to rescind obsolete |
awards. 30

(3) The Commission must take account of the following matters in
the review of awards:

(a)  any decision of the Commission under Part 3 or any other
test case decision of the Commission,

. (b) rates of remuneration and other minimum conditions of 35
employment,

Page 9

pcol DRAFT BILL b95-023.doc Tue Nov 21 17:46:01 1995




Clause 19
Chapter 2
Part 1

Division 1

Industrial Relations Bill 1995
Employment
Awards

“4)
(5)

(6)

(c) part-time work, casual work and job-sharing arrangements,

(d) dispute resolution procedures,

(e) any issue of discrimination under the awards, including
pay equity,

(f)  any obsolete provisions or unnecessary technicalities in the
awards and the ease of understanding of the awards,

(g) any other matter relating to the objects of the Act that the
Commission determines.

The Commission may also take account of the effect of the
awards on productivity and efficiency in the industry concerned.

During a review of awards, relevant industrial organisations may
make submissions on any of the matters being reviewed.

The Commission is to make such changes to awards as it
considers necessary as a result of a review.

Note. In addition to submissions of relevant industrial organisations, the
Minister, the President of the Anti-Discrimination Board and State peak
councils may make submissions in pursuance of their general right of
intervention in Commission proceedings under section 167.

20 Consolidation of awards

(D

(2)

(3)

The Commission may make an award consolidating, with or
without amendments, related awards.

The Commission may rescind an obsolete award or an obsolete
part of an award, whether or not in connection with the

consolidation of awards.

The Industrial Registrar may, in accordance with the rules of the
Commission, exercise the functions of the Commission under this
section.

Division 2 Particular conditions of employment in awards

21 Conditions to be provided in awards on application

(1

The Commission must, on application, make an award setting
any of the following conditions of employment:

(a) ordinary hours of employment,

(b) equal remuneration and other conditions for men and
women doing work of equal or comparable value,
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Industrial Relations Bill 1995 Clause 21

Employment

Awards

Chapter 2
Part 1
Division 2

22

23

24

25

(2)

3)

(4)

(c) employment protection provisions,

(d) provisions relevant to technological change,

(e) sick leave.

Those conditions are to be set:

(a) in accordance with any relevant requirement of this
Division and any other provision of this Act, and

(b) with due regard to any established principles of the
Commission or other matters considered relevant.

Those conditions may be set in a new award or by the variation

of an existing award.

This section applies even though there is an existing award

dealing with the matter.

Maximum ordinary hours of employment

(1

(2)
(3)

The number of ordinary working hours of an employee when set
by an award must not exceed 40 hours per week, averaged over a
12 week period.

However, those ordinary hours are to be averaged over a 52 week
period in the case of a seasonal employee.

The ordinary working hours of an employee cannot be reduced
by an award unless the reduction is made by a Full Bench of the
Commission.

Equal remuneration and other conditions

Whenever the Commission makes an award, it must ensure that
the award provides equal remuneration and other conditions of
employment for men and women doing work of equal or
comparable value.

Employment protection provisions

Employment protection provisions in an award are to be
provisions relating to the obligations and rights of an employer
and an employee on the termination or proposed termination of
employment of the employee.

Provisions relevant to technological change

Provisions relevant to technological change may include

provisions as to:

(a) the obligations of an employer on the introduction of
technological change in the industry concerned, and
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Clause 25 Industrial Relations Bill 1995
Chapter 2 Employment

Part 1 Awards

Division 2

(b) the giving of notice of termination of services to
employees and relevant organisations on account of the
introduction of technological change (including the
minimum period of notice).

26 Minimum sick leave entitlements 5

(1)  Sick leave when set by an award must include provisions under ‘
which: |

(a) each employee is entitled to not less than one week of sick ‘
leave on full pay for each year of service with an
employer, and 10

(b) sick leave accumulates from year to year for at least 3
years, that is, sick leave not taken in each year of service
will be available to the employee for a period of at least 3
years from the end of each such year.

(2)  Nothing in this Division prevents the Commission from making 15
or varying awards relating to the conditions under which sick
leave may be taken or imposing limitations on the amount of sick
leave that may be accumulated by an employee.

27 Prohibition on cashing-in of accumulated sick leave

(1)  An award must not allow or require an employee to cash-in the 20
employee’s accumulated sick leave.

(2) Accumulated sick leave is cashed-in if the leave is not taken and
a payment is made by the employer to or on behalf of the
employee of the amount of remuneration for the period of
accumulated leave or of any other amount calculated by 25
reference to that period.

(3) It is immaterial when the accumulated sick leave is to be
cashed-in, including on termination of employment (whether by
resignation, retirement, death or otherwise) or during the period
of employment. 30 .

(4) A provision of an award, whether made before or after the
commencement of this section, does not have any effect to the .
extent that the provision contravenes this section.
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Industrial Relations Bill 1995 Clause 27

Employment Chapter 2
Awards Part 1

= Division 2

(5) In this section, award includes:
(a) a former industrial agreement, and

(b) a public sector industrial agreement.

Note. The above section does not apply to the cashing-in of sick leave

under an enterprise agreement. Clause 14 of Schedule 4 preserves the 5
cashing-in under an existing award of accumulated sick leave accrued before

15 February 1993, the date of commencement of section 99A of the
Industrial Relations Act 1991 which was the predecessor of the above
section.

28 Other provisions not affected 10 |

Nothing in this Division affects:

(a) the requirements of this Part for the making or varying of \
awards, or ; |

(b)  the powers of the Commission and the Industrial Registrar
under sections 18 and 125 (provisions relating to 15
Commission granting exemptions from awards and
Industrial Registrar issuing special wage permits).
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Clause 29
Chapter 2
Part 2

Division 1

Industrial Relations Bill 1995
Employment
Enterprise agreements

i Part 2

Enterprise agreements

Division 1 Preliminary

An enterprise agreement may be made in accordance with this
Act setting conditions of employment for employees.

|
\
29 Making of enterprise agreements
|

30 Coverage of enterprise agreement

An enterprise agreement may (subject to this Part) be made for
any relevant group of employees, including the following:

(a) employees of a single employer (whether all employees or
a group or category of employees),

(b) employees of 2 or more associated employers (whether
associated because they are related corporations, because
they are engaged in a joint or common venture or because
they undertake similar work),

(c) employees engaged in a project (including a proposed
project),

(d)  public sector employees (whether employees of all or of
one or more authorities or whether all or some of the
employees of an authority).

31 Parties to an enterprise agreement

(1

| (2)

An enterprise agreement may be made between:

(a) the employer or employers of the employees for whom it is
made, and

(b) one or more industrial organisations representing any of
those employees.

An industrial organisation may represent only employees who
are, or are eligible to be, members of the organisation.

An enterprise agreement may also be made between:

(a) the employer or employers of the employees for whom it is
made, and

(b) the employees at the time the agreement is made.

Section 36 (4) provides that the agreement must be approved by
at least 65% of the employees at a secret ballot.
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Industrial Relations Bill 1995 Clause 31

Employment Chapter 2
Enterprise agreements Part 2
- Division 1
(3) A State peak council or an industrial organisation of employers

4)

(5)

may sign an enterprise agreement on behalf of industrial
organisations or of employers and may apply for approval for the
agreement. In that case, the industrial organisations or employers
on whose behalf the agreement is signed are taken to be parties to
the agreement and not the State peak council or the industrial
organisation of employers.

An industrial organisation of employers may so sign an
enterprise agreement on behalf of any employers (whether or not
named in the agreement) who may in future employ persons in
the project, venture or other industry for which the agreement is
made.

In the case of an enterprise agreement made under subsection (2),
the group of employees from time to time covered by the
agreement is taken to be one of the parties to the agreement for
the purposes of this Part.

Division 2 Approval of enterprise agreements

32 Enterprise agreement required to be approved

33

(1

(2)

An enterprise agreement does not have any effect unless it is
approved by the Commission under this Part.

This section extends to an enterprise agreement that varies an
earlier agreement.

Principles for approval of enterprise agreements

(D

(2)

A Full Bench of the Commission is required to set principles to
be followed by the Commission in determining whether to
approve enterprise agreements.

In determining those principles, the Full Bench is to have regard,
in particular, to the following:

(a) the objects of this Act and the public interest,
(b)  the relevant criteria for approval imposed by this Part,

(c) the need for an appropriate process for approving
agreements to be followed by the Commission,
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Clause 33 Industrial Relations Bill 1995
Chapter 2 Employment

Part 2 Enterprise agreements
Division 2

(d) the need for an appropriate process for ensuring sufficient
information about the effect of the agreement is provided
to employees who are to be covered by the agreement,

(e) the need for an appropriate negotiating process for the
agreement.

(3) A Full Bench of the Commission is to review the principles for
approval at least once every 3 years.

(4)  Principles for approval may be set or reviewed on the application
of any party that can apply for approval of an enterprise
agreement or on the Commission’s own initiative.

(5) The Industrial Registrar is to publish the principles for approval
in the Industrial Gazette.

34 Application for approval of enterprise agreement

(1)  Application for approval of an enterprise agreement may be
made by lodging the agreement with the Industrial Registrar in
accordance with this Part and the rules of the Commission.

(2) At proceedings of the Commission relating to any such
application for approval, the following may appear or be
represented:

(a) any party to the agreement,

(b) an industrial organisation, if its members or persons
eligible to become members are affected by the agreement,

(c) a State peak council (but only with leave of the
Commission),

(d) the President of the Anti-Discrimination Board (but only
with leave of the Commission).

35 Approval of enterprise agreement by Commission

(1)  The Commission is to approve each enterprise agreement lodged
for approval, but only if the Commission is satisfied that:

(a) the agreement complies with all relevant statutory
requirements (including the requirements of this Part and
of the Anti-Discrimination Act 1977), and

(b) the agreement does not, on balance, provide a net
detriment to the employees who are to be covered by the
agreement when compared with the aggregate package of
conditions of employment under relevant awards that
would otherwise apply to the employees, and
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Industrial Relations Bill 1995 Clause 35

Employment Chapter 2
Enterprise agreements Part 2
- Division 2

(c) the parties understand the effect of the agreement, and

(d) the parties did not enter the agreement under duress.

(2) The Commission is to follow the principles for approval set
under section 33 when deciding whether to approve an enterprise
agreement, unless satisfied that any departure from those
principles would not prejudice the interests of any of the parties
to the agreement.

(3) In this section, award has the same meaning as it has in section
41 (Enterprise agreements prevail over awards).

36 Special requirements relating to enterprise agreements to
which employees are parties

(1)  An enterprise agreement under which employees are a party is
not to be approved unless the requirements of this section have
been complied with.

(2) Before or at the time the employer first undertakes negotiations
with the employees for the purposes of an agreement, the
employer is to advise the Industrial Registrar in writing of the
following:

(a) that an enterprise agreement is proposed or under
negotiation,

(b) the awards or enterprise agreements that then apply to the
employees.

(3)  The Industrial Registrar is to advise such persons or bodies as are
prescribed by the regulations, and such additional persons or
bodies as the Industrial Registrar considers appropriate, of the
proposed enterprise agreement.

(4) The enterprise agreement must be approved in a secret ballot by
not less than 65% of the employees who are to be covered by the
agreement at the time the ballot is conducted.

(5)  The Industrial Registrar must, after the enterprise agreement is
lodged for approval, prepare a report for the Commission
‘ comparing the conditions of employment under the agreement
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Clause 36 Industrial Relations Bill 1995

Chapter 2 Employment

Part 2 Enterprise agreements

Division 2
and the conditions of employment that would otherwise apply to
the employees under relevant awards. If there are no relevant
awards, the report is to outline any relevant employment
conditions of the employees.

(6) In this section, award has the same meaning as it has in

section 41 (Enterprise agreements prevail over awards).

37 Secret ballots under this Part

(1)

(2)

3)
(4)

(5)

Except as provided by subsection (2), a secret ballot under this
Part must be conducted by a person (other than the employer or a
person selected by that employer) on behalf of the employees
entitled to vote in the ballot, being a person who meets any other
requirement that may be imposed by the regulations or the
principles established by the Commission.

If, within 14 days next following the holding of such a ballot, the
Industrial Registrar receives a written complaint from at least
10% of the persons entitled to vote in the ballot alleging specified
irregularities in the conduct of the ballot and requesting that a
further secret ballot be conducted by an independent person, the
Industrial Registrar may (if of the opinion that such action is
justified) arrange with the persons concerned:

(a) for the conduct of such a further secret ballot, and

(b) for evidence of the result of the further ballot to be
supplied to the Industrial Registrar.

The Commission may adjourn proceedings for the approval of an
enterprise agreement if a request is made for a further ballot.

The Industrial Registrar may, in any special case, extend the time
for receiving a request for a further ballot.

The result of a further ballot is to be disregarded if the Industrial
Registrar is not satisfied that it has been conducted in accordance
with the Industrial Registrar’s directions.

Division 3 General

38 Form and content of enterprise agreement

(D

An enterprise agreement is required to be in writing and signed
by or on behalf of the parties to it.
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Industrial Relations Bill 1995 Clause 38
Employment Chapter 2
Enterprise agreements Part 2

v Division 3

(2)  An enterprise agreement must:

(a) identify the parties to the agreement and describe the
employees for whom it is made, and

(b) set all or some conditions of employment for those
employees. 5

(3) If an enterprise agreement does not specify the place or places of
employment to which it applies, the agreement applies:

(a) to any place of employment at which those employees
were employed at the time the agreement was made, and

(b) to any other place at which those employees could 10
reasonably be expected to be employed during the
currency of the agreement.

39 Mandatory dispute resolution procedures in enterprise
agreements

(I)  An enterprise agreement is not to be approved unless it contains 15
procedures for the resolution of industrial disputes under the
enterprise agreement (dispute resolution procedures).

(2) However, an enterprise agreement need not contain dispute
resolution procedures if the Commission is satisfied that another
relevant agreement or award already does so. 20

(3) Dispute resolution procedures may (but need not) be included in
an enterprise agreement if the employer employs fewer than 20
employees.

40 Persons bound by enterprise agreement

An enterprise agreement is binding on: 25
(a) the parties to the agreement, and

(b)  each employee for whom the agreement is made (whether
or not such an employee at the time the agreement was

made).
41 Enterprise agreements prevail over awards 30
. (1) The provisions of an enterprise agreement prevail over the

provisions of any award of the Commission that deal with the
same matters in so far as the provisions of the award apply to a

. person bound by the enterprise agreement. This subsection is
subject to the terms of the enterprise agreement. 35
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Industrial Relations Bill 1995
Employment
Enterprise agreements

Clause 41
Chapter 2
Part 2
Division 3
(2)
(3)
42 Term
(1)
(2)
(3)
4)

Nothing in this Part limits the application to an employee bound
by an enterprise agreement of any conditions of employment that
apply to employees generally under this Act or any other Act.

In this section, award includes:

(a) any order of the Commission, other than a dispute order,
an order under Part 6 (Unfair dismissals), a stand-down
order under section 126 or any other order that does not set
conditions of employment, and

(b) a determination under section 63 of the Public Sector
Management Act 1988, or any similar determination
relating to employment in the public sector (including
employment with an area health service or a public
hospital), and

(c) a public sector industrial agreement, and
(d) a former industrial agreement, and

(e) any other instrument made under this Act, or made under
any other Act, relating to conditions of employment that is
declared by the regulations to be an award for the purposes
of this section.

of enterprise agreement

An enterprise agreement applies for the period specified in it as
its nominal term and, after that period, until terminated in
accordance with this Part.

The nominal term of an enterprise agreement must not be less
than 12 months nor more than 3 years.

However, an enterprise agreement made for a project may have a
specified nominal term not exceeding the expected duration of
the project.

An enterprise agreement varying an earlier agreement applies for
the residue of the term of the agreement it varies.

43 \Variation of an enterprise agreement

(1)

An enterprise agreement may be varied at any time by a further
enterprise agreement made and approved in accordance with this
Part.
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Industrial Relations Bill 1995 Clause 43

Employment Chapter 2
Enterprise agreements Part 2
Division 3

(2)

The parties to the further agreement need not be the same as the
parties to the earlier agreement.

Note. Section 169 also enables an enterprise agreement to be varied at
any time to remove unlawful discrimination.

44 Termination of enterprise agreement

(1)

()

(3)

“4)

)

An enterprise agreement can be terminated only in accordance
with this section.

An enterprise agreement can be terminated at any time with the
approval of all the parties to it, whether during or after its
nominal term.

An enterprise agreement can also be terminated at or after the
end of its nominal term by any one of the parties giving at least 3
months’ written notice of intention to terminate to each other
party. The notice may be served before the end of the nominal
term.

In the case of an enterprise agreement in which the employees
are a party, the proposed termination of the agreement by the
employees must be approved in a secret ballot by not less than
65% of the employees covered by the agreement at the time the
ballot is conducted.

Termination of the enterprise agreement is not effective until the
Industrial Registrar has been given written notice of the approval
to terminate or of service of the notice of intention to terminate.

45 Register and publication of enterprise agreements

(D

(2)

The Industrial Registrar is to keep a register of all enterprise
agreements that have been approved by the Commission,
approvals or notices to terminate enterprise agreements, and such
other particulars as the Industrial Registrar considers appropriate.

The Industrial Registrar is to publish the following details in the
Industrial Gazette of each enterprise agreement as soon as
practicable after the agreement is approved:

(a) the identity of the parties to the agreement and the
description of the employees covered by the agreement,

(b) the commencement and the nominal term of the
agreement,

(c) a statement of whether the agreement is a new agreement
or the variation of an earlier agreement.
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Clause 45
Chapter 2
Part 2

Division 3

Industrial Relations Bill 1995
Employment
Enterprise agreements

3)

4)

The register of enterprise agreements is to be open for public
inspection during ordinary office hours.

A person may make copies of any document kept in the register
of enterprise agreements on payment of such fee, if any, as is
prescribed by the regulations.

46 Notification of enterprise agreements to new employees

Before an employer bound by an enterprise agreement employs a
person who will be bound by conditions of employment set by
the agreement, the employer must give the person notice of the
existence of the agreement and access to a copy or to a summary
of the agreement, for perusal by the person, in a language the
person understands.

Maximum penalty: 10 penalty units.

47 Enterprise agreement conditions—flow-on

When making awards or exercising its other arbitral functions
under this Act, the Commission is not to regard conditions of
employment set by enterprise agreements as standard conditions
of employment for other employees.
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Industrial Relations Bill 1995 Clause 48

Employment Chapter 2
National and State decisions Part 3
Part 3 National and State decisions

48 What is a National decision?

A National decision is a decision of the Australian Industrial
Relations Commission that generally affects, or is likely to
generally affect, the conditions of employment of employees in
New South Wales who are subject to its jurisdiction.

49 What is a State decision?

A State decision is a decision of a Full Bench of the Commission
that generally affects, or is likely to generally affect, the
conditions of employment of employees in New South Wales
who are subject to its jurisdiction.

50 Adoption of National decisions

51

(1)

(2)

3)

4)

As soon as practicable after the making of a National decision, a
Full Bench of the Commission must give consideration to the
decision and, unless satisfied that it is not consistent with the
objects of this Act or that there are other good reasons for not
doing so, must adopt the principles or provisions of the National
decision for the purposes of awards and other matters under this
Act.

A Full Bench of the Commission is to give consideration to the
National decision either on application or on its own initiative.

The principles or provisions of a National decision may be

adopted:

(a) wholly or partly and with or without modification, and

(b)  generally for all awards or other matters under this Act or
only for particular awards or other matters under this Act.

The principles or provisions of a National decision so adopted
may be varied by a Full Bench of the Commission, whether or
not another National decision is made.

Making of State decisions

(1)

A Full Bench of the Commission may, if satisfied that it is
consistent with the objects of this Act and that there are good
reasons for doing so, make a State decision setting principles or
provisions for the purposes of awards and other matters under
this Act.
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Clause 51 Industrial Relations Bill 1995
Chapter 2 Employment
Part 3 National and State decisions
(2) A Full Bench of the Commission may make a State decision only
on the application of a State peak council.
(3) A State decision may apply generally to all awards or other

(4)

matters under this Act or only to particular awards or other
matters under this Act.

The principles or provisions of a State decision may be varied by
a Full Bench of the Commission.

52 Variation of awards and other orders on adoption of National
decisions or making of State decisions

A Full Bench of the Commission may, when adopting the
principles or provisions of a National decision or making a State
decision, make or vary awards, or make other orders, to the
extent necessary to give effect to its decision.

Note. The adoption of a National decision or the making of a State decision
enables the variation of an award to give effect to the decision without the
concurrence of the parties to the award (see section 17).

Page 24

pcot

DRAFT BILL b95-023.doc Tue Nov 14 00:59:40 1995

10

15



Industrial Relations Bill 1995 Clause 53
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Part 4 Parental leave

Division 1 Parental leave generally

53

54

55

Employees to whom Part applies

This Part applies to all employees, including part-time
employees, but does not apply to casual or seasonal employees.

Entitlement to unpaid parental leave

(1) An employee is entitled to a total of 52 weeks unpaid parental
leave in connection with the birth or adoption of a child, as
provided by this Part.

(2)  Parental leave is not to extend beyond 1 year after the child was
born or adopted.

Note. See also Part 5 relating to entittements to part-time work
agreements.

What is parental leave?

(1)  For the purposes of this Part, parental leave is maternity leave,
paternity leave or adoption leave.

(2) Maternity leave is leave taken by a female employee in
connection with the pregnancy or the birth of a child of the
employee. Maternity leave consists of an unbroken period of
leave.

(3)  Paternity leave is leave taken by a male employee in connection
with the birth of a child of the employee or of the employee’s
spouse. Paternity leave consists of:

(a)  an unbroken period of up to one week at the time of the
birth of the child or other termination of the pregnancy
(short paternity leave), and

(b) a further unbroken period in order to be the primary
care-giver of the child (extended paternity leave).
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(4)

(5)

Adoption leave is leave taken by a female or male employee in
connection with the adoption by the employee of a child under
the age of 5 years (other than a child who has previously lived
continuously with the employee for a period of at least 6 months
or who is a child or step-child of the employee or of the
employee’s spouse). Adoption leave consists of:

(a) an unbroken period of up to 3 weeks at the time of the
placement of the child with the employee (short adoption
leave), and

(b) a further unbroken period in order to be the primary
care-giver of the child (extended adoption leave).

For the purposes of this Part, spouse includes a de facto spouse.

Note. Employees are also entitled to special matemity leave for recovery
from a termination of pregnancy or iliness related to pregnancy (section 71)
and to special adoption leave up to 2 days to attend interviews or
examinations for the purposes of adoption (section 72). The requirement of
unbroken periods of leave is subject to section 63 (Employee and employer
may agree to interruption of parental leave by return to work).

56 This Part provides minimum entitlements

(D

(2)

This Part sets out the minimum entitlements of employees to
parental leave.

The provisions of an industrial instrument, contract of
employment or other agreement (whether made or entered into
before or after the commencement of this Part) do not have effect
to the extent that they provide an employee with a benefit that is
less favourable to the employee than the benefit to which the
employee is entitled under this Part.

57 Length of service for eligibility

(D

An employee is entitled to parental leave only if the employee
has had at least 12 months of continuous service with the
employer.

(2)  Continuous service is service under one or more unbroken
contracts of employment, including:
(a) any period of authorised leave or absence, and
(b) any period of part-time work.
Note. Under Part 8 of this Chapter a period of service in the business of a
former employer counts as service with a new employer to whom the
business concerned has been transferred.
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Chapter 2
Part 4
Division 1

58 Notices and documents required to be given to employer

(1

(2)

Maternity leave

The notices and documents to be given to the employer for the
purposes of taking maternity leave are as follows:

(a)

(b)

(c)

(d)

The employee should give at least 10 weeks’ written or
oral notice of the intention to take the leave.

The employee must, at least 4 weeks’ before proceeding
on leave, give written notice of the dates on which she
proposes to start and end the period of leave.

The employee must, before the start of leave, provide a
certificate from a medical practitioner confirming that she
is pregnant and the expected date of birth.

The employee must, before the start of leave, provide a
statutory declaration by the employee stating, if applicable,
the period of any paternity leave sought or taken by her
spouse.

Paternity leave

The notices and documents to be given to the employer for the
purposes of taking paternity leave are as follows:

(a)

(b)

(c)

(d)

In the case of extended paternity leave, the employee
should give at least 10 weeks’ written or oral notice of the
intention to take the leave.

The employee must, at least 4 weeks before proceeding on
leave, give written notice of the dates on which he
proposes to start and end the period of leave.

The employee must, before the start of leave, provide a
certificate from a medical practitioner confirming that his
spouse is pregnant and the expected date of birth.

In the case of extended paternity leave, the employee must,
before the start of leave, provide a statutory declaration by
the employee stating:

(i)  if applicable, the period of any maternity leave
sought or taken by his spouse, and

(ii)  that he is seeking that period of extended paternity
leave to become the primary care-giver of a child.
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(3)

4)

Adoption leave

The notices and documents to be given to the employer for the
purposes of taking adoption leave are as follows:

(a) In the case of extended adoption leave, the employee
should give written or oral notice of any approval or other
decision to adopt a child at least 10 weeks’ before the
expected date of placement.

(b) The employee must give written notice of the dates on
which the employee proposes to start and end the period of
leave, as soon as practicable after the employee is notified
of the expected date of placement of the child but at least
14 days before proceeding on leave.

(c) The employee must, before the start of leave, provide a
statement from an adoption agency or another appropriate
body of the expected date of placement of the child with
the employee for adoption purposes.

(d) In the case of extended adoption leave, the employee must,
before the start of leave, provide a statutory declaration by
the employee stating:

(1) if applicable, the period of any adoption leave
sought or taken by his or her spouse, and

(i)  that the employee is seeking that period of extended
adoption leave to become the primary care-giver of
a child.

‘An employee does not fail to comply with this section if the
failure was caused by:

(a) the child being born (or the pregnancy otherwise
terminating) before the expected date of birth, or

(b) the child being placed for adoption before the expected
date of placement,

or if it was not otherwise reasonably practicable to comply in the
circumstances.

In the case of the birth of a living child, notice of the period of
leave is to be given within 2 weeks after the birth and the
certificate of the medical practitioner is to state that the child was
born and the date of birth. In the case of the adoption of a child,
notice of the period of leave is to be given within 2 weeks after
the placement of the child.
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59

60

61

(5) An employee must notify the employer of any change in the
information provided under this section within 2 weeks after the
change.

(6) If required by the employer, an employee who applies for
parental leave is to give the employer a statutory declaration, or
enter into an agreement with the employer, that for the period of
the leave the employee will not engage in any conduct
inconsistent with the employee’s contract of employment.

Continuity of service

(1) Parental leave does not break an employee’s continuity of
service, but is not to be taken into account in calculating an
employee’s period of service for any purpose.

(2) However, parental leave counts as service for any purpose
authorised by law or by any industrial instrument or contract of
employment.

Parents not to take parental leave at the same time

(1) An employee is not entitled to parental leave at the same time as
his or her spouse is on parental leave under this Part.

(2) If this section is contravened the period of parental leave to
which the employee is entitled under this Part is reduced by the
period of leave taken by his or her spouse.

(3) This section does not apply to short paternity leave or short
adoption leave.

Cancellation of parental leave
(1) Before starting leave

Parental leave applied for but not commenced is automatically
cancelled if:

(a) the employee withdraws the application for leave by
written notice to the employer, or

(b)  the pregnancy concerned terminates other than by the birth
of a living child or the placement of the child concerned
does not proceed.
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(2)

3)

(1

(2)

(3)

(1)

After starting leave

If:

(a) the pregnancy of an employee or an employee’s spouse
terminates other than by the birth of a living child while
the employee or spouse is on parental leave, or

(b) the child in respect of whom an employee is then on
parental leave dies, or

(c) the placement of a child for adoption purposes with an
employee then on adoption leave does not proceed or
continue,

the employee is entitled to resume work at a time nominated by
his or her employer within 2 weeks after the date on which the
employee gives his or her employer a notice in writing stating
that the employee intends to resume work and the reason for the
intended resumption.

Special leave not affected

This section does not affect an employee’s entitlement to special
maternity leave under section 71.

Parental leave and other leave

An employee may take any annual leave or long service leave (or
any part of it) to which the employee is entitled instead of or in
conjunction with parental leave.

However, the total period of leave cannot be so extended beyond
the maximum period of parental leave authorised by this Part.

Any paid sick leave or other paid absence authorised by law or
by an industrial instrument or contract of employment is not
available to an employee on parental leave, except if the paid
absence is annual leave or long service leave or with the
agreement of the employer.

Employee and employer may agree to interruption of parental
leave by return to work

An employee on parental leave may, with the agreement of the
employer, break the period of leave by returning to work for the
employer, whether on a full-time, part-time or casual basis.
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65

66

(2) The period of leave cannot be extended by such a return to work
beyond the maximum period of leave authorised by this Part.

(3)  Nothing in this section affects any other work undertaken by the
employee during parental leave.

Note. Section 58 (6) requires the employee when taking parental leave to
provide the employer with a statutory declaration, or enter into an agreement
with the employer, that the employee will not engage during leave in any
conduct inconsistent with the employee’s contract.

Extension of period of parental leave

(I)  An employee may extend the period of parental leave once only
by giving the employer notice in writing of the extended period
at least 14 days before the start of the extended period. The
period of leave cannot be extended by such a notice beyond the
maximum period of leave authorised by this Part.

(2)  An employee may extend the period of parental leave at any time
with the agreement of the employer. The period of leave can be
extended by such an agreement beyond the maximum period of
leave authorised by this Part.

(3)  This section applies to an extension of leave while the employee
is on leave or before the employee commences leave.

Shortening of period of parental leave

An employee may shorten the period of parental leave with the
agreement of the employer and by giving the employer notice in
writing of the shortened period at least 14 days before the leave
i1s to come to an end.

Return to work after parental leave

(1) An employee returning to work after a period of parental leave is
entitled to be employed in:

(a) the position held by the employee immediately before
proceeding on that leave, or

(b) if the employee worked part-time because of the
pregnancy before proceeding on maternity leave—the
position held immediately before commencing that
part-time work, or

(c)  if the employee was transferred to a safe job under section
70 before proceeding on maternity leave—the position
held immediately before the transfer.
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(2)

3)

4)

If the position no longer exists but there are other positions
available that the employee is qualified for and is capable of
performing, the employee is entitled to be employed in a position
as nearly as possible comparable in status and pay to that of the
employee’s former position.

This section extends to a female employee returning to work
after a period of leave under section 71 (Special maternity leave
and sick leave).

An employer who does not make available to an employee a
position to which the employee is entitled under this section is
guilty of an offence.

Maximum penalty: 100 penalty units.

Note. An employee returning to work after parental leave may also have an
entitlement to work part-time under an industrial instrument or a part-time
work agreement under Part 5.

Division 2 Miscellaneous provisions

67 Employer’s obligations

(h

(2)

Information to employees

On becoming aware that an employee (or an employee’s spouse)
is pregnant, or that an employee is adopting a child, an employer
must inform the employee of:

(a) the employee’s entitlements to parental leave under this
Part, and

(b) the employee’s obligations to notify the employer of any
matter under this Part.

An employer cannot rely on an employee’s failure to give a
notice or other document required by this Part unless the
employer establishes that this subsection has been complied with
in relation to the employee.

Records

An employer must keep, for at least 6 years, a record of parental
leave granted under this Part to employees and all notices and
documents given under this Part by employees or the employer.

Maximum penalty: 20 penalty units.
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68 Termination of employment because of pregnancy or parental
leave

(1) An employer must not terminate the employment of an employee
because:

(a) the employee or employee’s spouse is pregnant or has
applied to adopt a child, or

(b) the employee or employee’s spouse has given birth to a
child or has adopted a child, or

(c) the employee has applied for, or is absent on, parental
leave,

but otherwise the rights of an employer in relation to termination
of employment are not affected by this Part.

Maximum penalty: 100 penalty units.

(2) For the purposes of establishing such a termination of
employment, it is sufficient if it is established that the alleged
reason for termination was one of two or more reasons for
termination.

(3) This section does not affect any other rights of a dismissed
employee under this or any other Act or under any industrial
instrument or contract of employment, or the rights of an
industrial organisation representing such an employee.

Note. A dismissed employee may also make a claim under Part 6 (Unfair
dismissals).

69 Replacement employees

(I) A replacement employee is a person who is specifically
employed as a result of an employee proceeding on parental
leave (including as a replacement for an employee who has been
temporarily promoted or transferred in order to replace the
employee proceeding on parental leave).

(2)  Before a replacement employee is employed, the employer must
inform the person of the temporary nature of the employment and
of the rights of the employee on parental leave to return to work.

Maximum penalty: 50 penalty units.

(3) A reference in this section to an employee proceeding on parental
leave includes a reference to a pregnant employee exercising a
right under section 70 to be transferred to a safe job.

70 Transfer to a safe job

(1)  This section applies whenever the present work of a female
employee is, because of her pregnancy or breastfeeding, a risk to
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(2)
3)

4)

(5)

the health or safety of the employee or of her unborn or new born
child. The assessment of such a risk is to be made on the basis of
a medical certificate supplied by the employee and of the
obligations of the employer under the Occupational Health and
Safety Act 1983.

The employer is to temporarily adjust the employee’s working
conditions or hours of work to avoid exposure to that risk.

If such an adjustment is not feasible or cannot reasonably be
required to be made, the employer is to transfer the employee to
other work that:

(a)  will not expose her to that risk, and
(b) 1is as nearly as possible comparable in status and pay to that
of her present work.

If such a transfer is not feasible or cannot reasonably be required
to be made, the employer is to grant the employee maternity
leave under this Part (or any available paid sick leave) for as long
as is necessary to avoid exposure to that risk, as certified by a
medical practitioner.

An employer who does not comply with any obligation imposed
on the employer by this section is guilty of an offence.

Maximum penalty (subsection (5)): 50 penalty units.

71 Special maternity leave and sick leave

If the pregnancy of an employee terminates before the expected
date of birth (other than by the birth of a living child), or she
suffers illness related to her pregnancy, and she is not then on
maternity leave:

(a) the employee is entitled to such period of unpaid leave (to
be known as special maternity leave) as a medical
practitioner certifies to be necessary before her return to
work, or

(b)  the employee is entitled to such paid sick leave (either
instead of or in addition to special maternity leave) as she
is then entitled to and as a medical practitioner certifies to
be necessary for her return to work.

72 Special adoption leave

An employee who is seeking to adopt a child is entitled to up to 2
days unpaid leave if the employee requires that leave to attend
compulsory interviews or examinations as part of the adoption
procedure.
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Part 5 Part-time work

73 Employees to whom Part applies

This Part applies to employees for whom any conditions of
employment are set by an industrial instrument.

74 What is part-time work?

For the purposes of this Part, part-time work is work of a lesser
number of hours than constitutes full-time work under the
relevant industrial instrument, other than casual work.

75 This Part not to affect other entitlements to work part-time

Nothing in this Part affects any entitlement that an employee has
to part-time work under any industrial instrument.

76 Entitlement to work part-time with agreement of employer

(1)

(2)

(3)

(4)

()

An employee may work part-time in accordance with this Part
with the agreement of the employer (a part-time work
agreement).

A part-time work agreement must be in writing and signed by the
employer and employee.

A part-time work agreement must provide for agreement on the
following:
(a) the entitlement of the employee to work part-time,

(b)  the number of hours to be worked by the employee, the
days on which they will be worked and commencing and
finishing times for the work,

(c) the classification applying to the work to be performed,

(d) the entitlement (if any) of the employee to return to
full-time employment.

The agreement may be limited to a specified period or periods of
part-time employment, but need not be so limited.

The agreement may be made prior to the employee commencing
employment with the employer.

77 Variation of part-time work agreements

A part-time work agreement may be varied by a further
agreement in writing between the employee and employer.
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78 Obligations of employer under part-time work agreements

(1
(2)
(3)
4)

)

A part-time work agreement must be retained by the employer
during the period of part-time work.

The employer must give a copy of the agreement to the employee
immediately after it is made.

The employer must send a copy of the agreement to the Industrial
Registrar not later than 1 month after it is made.

The copy of the agreement is to be made available by the
Industrial Registrar for public inspection during ordinary office
hours. A person may make copies of it on payment of such fee, if
any, as is prescribed by the regulations.

This section extends to any variation of the agreement.
Maximum penalty: 20 penalty units.

79 Application of industrial instruments

(D

(2)

(3)

4)

Application generally

Part-time work under this Part is to be in accordance with the
provisions of the industrial instrument applicable to the work
concerned, except where the provisions do not have effect or are
modified because of this section.

Application pro rata

To the extent that any such provision of the industrial instrument
is based on an employee engaged on a full-time basis, the
provision is to apply pro rata to part-time work under this Part.

Commission may set principles

A Full Bench of the Commission may set principles concerning
the application of industrial instruments to employees working
part-time under this Part.

Inconsistent provisions

Any of the following provisions of an industrial instrument has,

subject to those principles, no effect if it would prevent an

employee working part-time under this Part:

(a) a provision limiting the number of employees who may
work part-time,

(b)  a provision establishing quotas as to the ratio of part-time
to full-time employees,

(c)  a provision prescribing a minimum or maximum number
of hours a part-time employee may work,

(d)  any other provision prescribed by the regulations.
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Chapter 2
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80 Additional hours of work

An employer may request, but not require, an employee working
part-time under this Part to work for longer than the hours agreed
to under the part-time work agreement.

81 Leave

(1)

(2)

3)

4)

)

(6)

The leave entitlements of an employee working part-time under
this Part (including entitlements previously accrued) are to be
converted into hours. The conversion is to be based on a day’s
leave being equivalent to the number of ordinary hours of work
for a day of full-time employment.

Leave entitlements based on full-time work are to accrue
pro rata during the part-time work.

Leave taken during part-time work is to be taken on an hourly
basis for each ordinary hour of part-time work during which the
employee is absent from work.

Any accrued leave entitlements on return to full-time
employment are to be re-converted into days.

By agreement between the employer and the employee, the
period over which leave is taken during part-time work may be
shortened to the extent necessary for the employee to receive pay
at the employee’s current full-time rate.

This section is subject to any provision of a relevant industrial
instrument that provides for leave during part-time work.

82 Replacement employees

(D

(2)

A replacement employee is a person who is specifically
employed as a result of an employee working part-time under
this Part and whose employment may be terminated on the return
of that employee to full-time employment.

Before a replacement employee is employed, the employer must
inform the person of the temporary nature of the employment and
of the rights of the employee working part-time to return to
full-time employment.

Maximum penalty: 50 penalty units.
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Part 6 Unfair dismissals

83 Application of Part

(1

(2)

(3)

(4)

This Part applies to the dismissal of:

(a) an employee for whom any conditions of employment are
set by an industrial instrument, or

(b) a public sector employee, or

(c) any other employee of a class prescribed by the
regulations.

This Part does not apply to the dismissal of any such employee
who is an apprentice or trainee (within the meaning of the
Industrial and Commercial Training Act 1989) or any such
employee who is an executive officer to whom Part 2A of the
Public Sector Management Act 1988 or Part 5 of the Police
Service Act 1990 applies.

This Part applies to the dismissal of an employee even though it
occurred in the course of an industrial dispute and the
Commission is otherwise authorised under this Act to order the
reinstatement of the employee.

In this Part:

dismissal includes:
(a) the threat of dismissal, and

(b) in the case of a public sector employee—dispensing with
the services of the employee, dismissing the employee as a
consequence of disciplinary proceedings against, or the
commission of an offence by, the employee or annulling
the appointment of the employee.

84 Application for remedy by dismissed employee

(1)

(2)

If an employer dismisses an employee and the employee claims
that the dismissal is harsh, unreasonable or unjust, the employee
may apply to the Commission for the claim to be dealt with under
this Part.

An application may be made on behalf of the employee by an
industrial organisation of employees.
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(3)  An industrial organisation may make one application on behalf of

(4)

a number of employees who were dismissed at the same time or
for related reasons. However, this subsection does not prevent the
Commission from hearing a number of applications under this
Part together or individually.

An application may be made under this Part even though the
applicant does not specify the nature of the remedy sought or
requests compensation only. However, this subsection does not
affect the requirement under this Part that compensation is
available only if the Commission considers that reinstatement or
re-employment would be impracticable.

85 Time for making applications

(1)

(2)

(3)

An application under this Part should be made not later than
21 days after the dismissal of the employee.

The Commission is required to accept an application that is made
out of time if the applicant has previously made a similar
application under Commonwealth law relating to the same
dismissal and:

(a) the similar application was made within the time required
by that Commonwealth law, and

(b)  the similar application has not been settled or determined,
and

(c) the application under this Part is made not later than
21 days after the similar application is withdrawn, or is
declined because of the existence of an alternative remedy
under this Part.

The Commission may accept an application that is made out of
time if the Commission considers there is a sufficient reason to
do so, having regard in particular to:

(a)  the reason for, and the length of, the delay in making the
application, and

(b) any hardship that may be caused to the applicant or the
employer if the application is or is not rejected, and

(c)  the conduct of the employer relating to the dismissal.
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86 Conciliation of applications

The Commission must endeavour, by all means it considers
proper and necessary, to settle the applicant’s claim by
conciliation.

87 Arbitration where conciliation unsuccessful

(1)

(2)

When, in the opinion of the Commission, all reasonable attempts
to settle the applicant’s claim by conciliation have been made but
have been unsuccessful, the Commission is to determine the
claim by making an order under section 89, dismissing the
application or making any other order it is authorised to make
under this Act.

Nothing in this section prevents further conciliation from being
attempted at any time before the Commission makes such an
order.

88 Matters to be considered in determining a claim

In determining the applicant’s claim, the Commission may, if
appropriate, take into account:

(a) whether a reason for the dismissal was given to the
applicant and, if the applicant sought but was refused
reinstatement or re-employment with the employer,
whether a reason was given for the refusal to reinstate or
re-employ, and

(b) if any such reason was given—its nature, whether it had a
basis in fact, and whether the applicant was given an
opportunity to make out a defence or give an explanation
for his or her behaviour or to justify his or her
reinstatement or re-employment, and

(c)  whether a warning of unsatisfactory performance was
given before the dismissal, and

(d)  the nature of the duties of the applicant immediately before
the dismissal and, if the applicant sought but was refused
reinstatement or re-employment, the likely nature of those
duties if the applicant were to be reinstated or
re-employed, and

(e)  whether or not the applicant requested reinstatement or
re-employment with the employer, and

(f) such other matters as the Commission considers relevant.

Page 40

pcol

DRAFT BILL b95-023.doc Tue Nov

14 00:59:40

1995

10

15

20

25

30

35



Industrial Relations Bill 1995 Clause 89

Employment

Chapter 2

Unfair dismissals Part 6

89 Orders for reinstatement, re-employment, remuneration,
compensation

(1)

(2)

3)

(4)

&)

(6)

Reinstatement

The Commission may order the employer to reinstate the
applicant in his or her former position on terms not less
favourable to the applicant than those that would have been
applicable if the applicant had not been dismissed.

Re-employment

If the Commission considers that it would be impracticable to
reinstate the applicant, the Commission may order the employer
to re-employ the applicant in another position that the employer
has available and that, in the Commission’s opinion, is suitable.

Remuneration

If the Commission orders reinstatement or re-employment, it may
order the employer to pay to the applicant an amount stated in the
order that does not exceed the remuneration the applicant would,
but for being dismissed, have received before being reinstated or
re-employed in accordance with the order.

Continuity

If the Commission orders reinstatement or re-employment, it may
order that the period of employment of the applicant with the
employer is taken not to have been broken by the dismissal.

Compensation

If the Commission considers that it would be impracticable to
make an order for reinstatement or re-employment, the
Commission may order the employer to pay to the applicant an
amount of compensation not exceeding the amount of
remuneration of the applicant during the period of 6 months
immediately before being dismissed. If the applicant was on
leave without full pay during any part of that period, the
maximum amount of compensation is to be determined as if the
applicant had received full pay while on leave.

When assessing any compensation payable, the Commission is to
take into account whether the applicant made a reasonable
attempt to find alternative employment and the remuneration
received in alternative employment, or that would have been
payable if the applicant had succeeded in obtaining alternative
employment.
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Clause 89

Industrial Relations Bill 1995

Chapter 2 Employment
Part 6 Unfair dismissals
(7) Threat of dismissal
In determining a claim relating to a threat of dismissal, the
Commission may order the employer not to dismiss the employee
in accordance with that threat.
(8) An order under this section may be made on such terms and

conditions as the Commission determines.

90 Effect of availability of other remedies

The Commission must not determine an applicant’s claim by
making an order under section 89 if:

(a) another Act or a statutory instrument provides for redress
to the person in relation to the dismissal, and

(b) the person has commenced proceedings under the other
Act or instrument or has not lodged a written undertaking
not to proceed under the other Act or instrument.

Note. Section 181 provides that the Commission may order costs to be
paid in proceedings under this Part in the circumstances set out in that
section. Section 380 enables the Commission in the course of proceedings
under this Part to make an order for a small claim under Part 2 of Chapter 7
(Recovery of remuneration and other amounts) connected with the unfair
dismissal.
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Industrial Relations Bill 1995 Clause 91
Employment Chapter 2
Protection of injured employees Part 7

Part 7 Protection of injured employees

91 Definitions

(1)  For the purposes of this Part, an injured employee is an employee
who receives an injury for which the employee is entitled to
receive compensation under the Workers Compensation Act 1987 5
or the Workers’ Compensation (Dust Diseases) Act 1942.

(2) For the purposes of this Part, a person is the employer of an
injured employee only if the injury arose (either wholly or partly)
out of or in the course of employment with that person.

(3) In this Part, reinstatement includes re-employment. 10

92 Application to employer for reinstatement of dismissed injured
employee

(1) If an injured employee is dismissed because he or she is not fit
for employment as a result of the injury received, the employee
may apply to the employer for reinstatement to employment of a 15
kind specified in the application.

(2) The kind of employment for which the employee applies for
reinstatement cannot be more advantageous to the employee than
that in which the employee was engaged when he or she first
became unfit for employment because of the injury. 20

(3) The employee must produce to the employer a certificate given
by a medical practitioner to the effect that the employee is fit for
employment of the kind for which the employee applies for
reinstatement.

|
93 Application to Commission for reinstatement order if employer 25 |
does not reinstate |

|

(1) If an employer does not reinstate the employee immediately to
employment of the kind for which the employee has so applied
for reinstatement (or to any other kind of employment that is no
. less advantageous to the employee), the employee may apply to 30
the Commission for a reinstatement order.

- (2) An industrial organisation of employees may make the
application on behalf of the employee.
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Clause 93 Industrial Relations Bill 1995
Chapter 2 Employment
Part 7 Protection of injured employees
(3) The Commission may not make a reinstatement order, except in

special circumstances, if the application to the employer for
reinstatement was made more than 2 years after the injured
employee was dismissed.

94 Order by Commission for reinstatement

(1)

(2)

3)

(4)

The Commission may, on such an application, order the
employer to reinstate the employee in accordance with the terms
of the order.

The Commission may order the employee to be reinstated to
employment of the kind for which the employee has so applied
for reinstatement (or to any other kind of employment that is no
less advantageous to the employee), but only if the Commission
is satisfied that the employee is fit for that kind of employment.

If the employer does not have employment of that kind available,

the Commission may order the employee to be reinstated to

employment of any other kind for which the employee is fit,

being:

(a) employment of a kind that is available but that is less
advantageous to the employee, or

(b) employment of a kind that the Commission considers that
the employer can reasonably make available for the
employee (including part-time employment or employment
in which the employee may undergo rehabilitation).

If the Commission orders the employee to be reinstated, it may
order the employer to pay to the employee an amount stated in
the order that does not exceed the remuneration the employee
would, but for being dismissed, have received after making the
application to the employer for reinstatement and before being
reinstated in accordance with the order of the Commission.

95 Presumption as to reason for dismissal

(D

(2)

In proceedings for a reinstatement order under this Part it is to be
presumed that the injured employee was dismissed because he or
she was not fit for employment as a result of the injury received.

That presumption is rebutted if the employer satisfies the
Commission that the injury was not a substantial and operative
cause of the dismissal of the employee.
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Industrial Relations Bill 1995 Clause 96
Employment Chapter 2
Protection of injured employees Part 7

96

97

98

99

Disputes as to fitness—medical referees and panels

(1)  The Commission may refer to a medical referee or medical panel
any dispute as to the employee’s condition and fitness for
employment.

(2) The medical referee or medical panel is to submit a report to the
Commission in accordance with the terms of the reference.

(3) In this section, medical referee and medical panel have the same
meanings as in the Workers Compensation Act 1987.

Continuity of service of reinstated employee

(1)  If an employee is reinstated under this Part, the Commission may
order that the period of employment of the employee with the
employer is taken not to have been broken by the dismissal.

(2) However if the Commission does so, the period between
dismissal and the date of the application by the employee to the
employer for reinstatement is not to be taken into account in
calculating for any purpose the period of service of the employee
with the employer.

Duty to inform replacement employee

An employer who, within 2 years after dismissing an injured
employee, employs a person to replace the dismissed employee is
guilty of an offence unless the employer first informs the person
that the dismissed employee may be entitled under this Part to be
reinstated to carry out the work for which the person is to be
employed.

Maximum penalty: 50 penalty units.

Dismissal within 6 months of injury an offence
(1) An employer of an injured employee who dismisses the
employee is guilty of an offence if:

(a) the employee is dismissed because the employee is not fit
for employment as a result of the injury, and

(b) the period that has elapsed since the employee first became
unfit for employment is less than 6 months.

Maximum penalty: 100 penalty units.
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Clause 99 Industrial Relations Bill 1995
Chapter 2 Employment
Part 7 Protection of injured employees

(2) Itis a defence to a prosecution for an offence under this section if
the employer satisfies the court that:

(a) at the time of dismissal, the employee would not undergo a
medical examination reasonably required to determine
fitness for employment, or 5

(b) at the time of dismissal, the employer believed on
reasonable grounds that the employee was not an injured
employee within the meaning of this Part.

(3) The prosecution may establish that an injured employee was
dismissed because the employee was not fit for employmentasa 10
result of the injury if the prosecution establishes that the injury
was a substantial and operative cause of the dismissal.

(4) This section applies even if the employee became unfit for
employment before the commencement of this section.

100 Other rights not affected 15

This Part does not affect any other rights of a dismissed
employee under this or any other Act or under any industrial
instrument or contract of employment.
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Industrial Relations Bill 1995

Clause 101

(D

(2)

(1)

(2)

Employment Chapter 2
& Protection of entitiements on transfer of business Part 8
Part 8 Protection of entitlements on transfer of

business

101 Definitions

In this Part:

industrial relations legislation does not include the Annual
Holidays Act 1944.

transfer of business means the transfer, transmission,
conveyance, assignment or succession, whether by agreement or
by operation of law, of the whole or any part of a business,
undertaking or establishment.

transferred employee means a person who becomes an employee
of an employer (the new employer) as a result of the transfer of
business to that employer from another employer (the former
employer).

A person is to be regarded as a transferred employee even if the
person’s employment with the former employer is terminated
before the transfer of business, so long as:

(a) the person is employed by the new employer after the
transfer of business, and

(b)  the circumstances of that termination and employment
indicate an intention to avoid the operation of this Part.

In that case, the termination of employment of such a transferred
employee is to be disregarded for the purposes of this Part.

102 Continuity of service for determining entitlements

This section applies for the purpose of determining a transferred
employee’s entitlements as an employee of the new employer
under an industrial instrument or the industrial relations
legislation.

For the purpose of determining those entitlements:

(a)  the continuity of the employee’s contract of employment is
taken not to have been broken by the transfer of business,
and

(b) a period of service with the former employer (including
service before the commencement of this section) is taken
to be a period of service with the new employer.
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Clause 102 Industrial Relations Bill 1995
Chapter 2 Employment
Part 8 Protection of entitlements on transfer of business

(3)  Service with the former employer includes service that because
of this section or a former Act is taken to be service with that
employer as a result of a previous transfer of the business.

103 Entitlements when industrial instrument or legislation
contravened

(1) This section applies only to an entitlement (the avoided
entitlement) that a former employer has failed to provide to a
transferred employee in contravention of an industrial instrument
or the industrial relations legislation.

(2) If the avoided entitlement relates to the payment of remuneration,
this Part does not operate:

(a) to create an entitlement to payment by the new employer,
or

(b) to relieve the former employer from liability for the
payment.

(3) If the avoided entitlement relates to anything else and the new
employer is required because of this Part to provide the
entitlement, the new employer is entitled to be indemnified by
the former employer for the reasonable cost of providing it.

104 Prevention of double entitiement

This Part does not entitle a transferred employee to claim a
benefit from more than one employer in respect of the same
period of service.
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Industrial Relations Bill 1995 Clause 105

Employment Chapter 2
Unfair contracts Part 9

Division 1
Part 9 Unfair contracts

Division 1 Definitions

105 Definitions

In this Part:

contract means any contract or arrangement, or any related
condition or collateral arrangement, but does not include an
industrial instrument.

unfair contract means a contract:
(a) that is unfair, harsh or unconscionable, or
(b) that is against the public interest, or

(c) that provides a total remuneration that is less than a person
performing the work would receive as an employee
performing the work, or

(d) that is designed to, or does, avoid the provisions of an
industrial instrument.

Note. The jurisdiction of the Commission under this Part is exercisable only
by the Commission in Court Session.

Division 2 Unfair contracts may be declared void or varied

106 Power of the Commission to declare contracts void or varied

(1)

(2)

(3)

The Commission may make an order declaring wholly or partly
void, or varying, any contract whereby a person performs work
in any industry if the Commission finds that the contract is an
unfair contract.

The Commission may find that it was an unfair contract at the
time it was entered into or that it subsequently became an unfair
contract because of any conduct of the parties, any variation of
the contract or any other reason.

A contract may be declared wholly or partly void, or varied,
either from the commencement of the contract or from some
other time.
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Clause 106 Industrial Relations Bill 1995
Chapter 2 Employment
Part 9 Unfair contracts
Division 2
(4)  In considering whether a contract is unfair because it is against

(5)

the public interest, the matters to which the Commission is to
have regard must include the effect that the contract, or a series
of such contracts, has had, or may have, on any system of
apprenticeship and other methods of providing a sufficient and
trained labour force.

In making an order under this section, the Commission may
make such order as to the payment of money in connection with
any contract declared wholly or partly void, or varied, as the
Commission considers just in the circumstances of the case.

107 Orders to prevent further unfair contracts

(D

(2)

108 Who

The Commission, when making an order under section 106 or at
a later time, may make such further order as the Commission
considers appropriate for the purpose of prohibiting (either
absolutely or otherwise than in accordance with specified
conditions):

(a) any party to the contract, or

(b) any other person who is (in any way considered relevant
by the Commission) associated with any such party,

from:

(c) entering into any specified kind of contract whereby a
person performs work in an industry, or

(d)  doing any act (whether by way of advertising or otherwise)
which may reasonably be construed as being intended to
induce other persons to enter into any such contract.

An order under this section must identify the person or persons
bound by the order and takes effect in respect of each such
person:

(a) on service on the person of a copy of the order, or

(b)  on publication of the order in a daily newspaper circulating
generally throughout New South Wales,

whichever first occurs.

may apply for order
An order may be made under this Division on the application of:
(a) any party to the contract, or

(b) any person who, but for the making of such an order,
would be a party to the contract, or
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Industrial Relations Bill 1995 Clause 108

Employment Chapter 2
Unfair contracts Part 9
Division 2

(¢) an industrial organisation of employers whose members
employ persons working in the industry to which the
contract relates, or

(d) an industrial organisation of employees whose members
are employed in the industry to which the contract relates, 5
or

(e) an association registered under Chapter 6 of which a party
to the contract is a member,

and not otherwise.

109 Conciliation of applications to be attempted first 10

(1) The Commission must endeavour, by all means it considers
proper and necessary, to settle a matter under this Division by
conciliation.

(2)  When, in the opinion of the Commission, all reasonable attempts
to settle the matter by conciliation have been made but have been 15
unsuccessful, the Commission is to determine the matter in
accordance with this Act.

(3) Nothing in this section prevents further conciliation from being
attempted at any time before the Commission makes such an
order. 20
|

|

i

|

(4) Any member of the Commission (whether or not a judicial
member) may undertake the conciliation of a matter under this
Division.

Division 3 Determination of remuneration of contractors
under unfair building and certain other 25
contracts

110 Application of Division
(1)  This Division applies to a contract for the carrying out of:
(a)  building work, or
(b)  door-to-door handbill delivery work, or 30
(¢)  door-to-door sales work,

except as provided by this Division.
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Clause 110
Chapter 2

Part 9

Division 3

Industrial Relations Bill 1995
Employment
Unfair contracts

(2)

3)

This Division does not apply to any such contract:

(a) to the extent that it is a contract under which the work is
done by a person in the capacity of an employee, or

(b) unless at least one of the parties to the contract (other than
a person who actually does the work) is a person who
carries on a business of doing, or arranging for the doing,
of that kind of work.

The regulations may declare any specified work to be, or not to
be, building work, door-to-door handbill delivery work or
door-to-door sales work for the purposes of this Division.

111 Division applies only if Commission declares contract unfair

(1)

(2)

This Division does not apply to a contract unless the Commission
has found (under Division 2 or on application under this section)
that the contract is an unfair contract.

An application for such a finding for the purposes of this
Division may be made only by an industrial organisation of
employees whose members are employed in the industry in
connection with which work is done of the same kind as that
done under the contract to which the application relates.

112 Commission may determine remuneration under unfair contract

The Commission may, by its order, prescribe the minimum rate at
which a person is (otherwise than as an employee) to be
remunerated under a contract to which this Division applies.

113 Notice of possible order

(1)

(2)

Before making an order under this Division, the Commission is
to require the person in whose favour the order would be made to
serve notice on such persons as the Commission considers have
an interest in the matter that such an order might be made.

A person served with such a notice is entitled to appear and be
heard in relation to the matter.

114 Time at which order takes effect

An order under this Division takes effect:
(a) 28 days after its publication in the Industrial Gazette, or

(b) if the order so provides—on any later day specified in the
order.
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Industrial Relations Bill 1995 Clause 115

Employment Chapter 2

Unfair contracts Part 9
Division 3

115 Incorporation of order in contract and other contracts

(1) If an order is in force under this Division in relation to the doing
of work under a contract:

(a) that contract, and

(b) any other contract that is a contract for the doing of the 5
same kind of work and is a contract of a kind in respect of
which the Commission may make a finding that it is an
unfair contract,

are taken to incorporate the order in so far as it relates to that
kind of work. 10

(2) If there is an inconsistency between a provision of an order in
force under this Division and a contract in which it is
incorporated by this section, the provision of the order prevails to
the extent of the inconsistency.

116 Variation or revocation of order 15

The Commission may vary or revoke an order in force under this
Division on its own initiative or on application by the industrial
organisation of employees whose members are employed in the
industry concerned or by any other person affected by the order.
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Clause 117  Industrial Relations Bill 1995
Chapter 2 Employment
Part 10 Payment of remuneration

Part 10 Payment of remuneration

117 Employees to be paid in money

(1) Remuneration payable to an employee must be paid in money
and, if demanded, at least once each fortnight.

(2) Payment is made in money only if it is made:
(a) in cash, or

(b)  with appropriate authority, by cheque payable to the
employee, or

(c)  with appropriate authority, into an account in the name of
the employee (whether or not jointly with another person)
at a financial institution by electronic transfer of funds or
other means.

Appropriate authority is authority conferred in writing by the
employee or authority conferred by an industrial instrument.

(3) Payment of remuneration is to be made in advance if the
employee is entitled to payments in advance by agreement,
custom or otherwise.

(4)  An employer must not pay remuneration to an employee contrary
to this section.

Maximum penalty: 100 penalty units.

118 Employees to be paid in full

(1)  Payment of remuneration to an employee is to be made in full
without any deduction for goods, board or lodging or any other
services supplied by the employer in payment (or part payment)
of remuneration.

(2) However, an employer can deduct and pay on behalf of an
employee from any remuneration payable to the employee:

(a) any payments principally for the benefit of the employee
that are authorised in writing by the employee to be
deducted and paid, or

(b) any payments that are authorised by an industrial
instrument to be deducted and paid.
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Industrial Relations Bill 1995 Clause 118

Employment

Chapter 2

Payment of remuneration Part 10

(3)

An employer must not pay remuneration to an employee contrary
to this section.

Maximum penalty: 100 penalty units.

119 Employer not to stipulate how remuneration to be spent

An employer must not, directly or indirectly, impose as a
condition of the employment of an employee any terms as to the
place where or the manner in which or the person with whom any
remuneration paid to the employee is to be spent.

Maximum penalty: 100 penalty units.

120 Recovery of remuneration—no set-off or action for goods or
services supplied by employer

(1)

(2)

In any proceedings by an employee against the employer to
recover any amount due as remuneration, the employer is not
entitled to any set-off or reduction of the claim in respect of:

(a) any goods or services supplied to the employee as, or as
part of, remuneration, or

(b) any goods sold or supplied at any shop or other premises
of the employer or in the profits of which the employer has
any share or interest, or

(c)  any goods supplied to the employee by any person under
the direction of the employer or the employer’s agent.

An employer is not entitled to maintain any action in any court or
tribunal against an employee for or in respect of any goods sold
or supplied to the employee by the employer while in the
employer’s employment as or as part of the employee’s
remuneration.

121 Unauthorised payments—civil effect

(1)

Payment of remuneration to an employee contrary to this Part is
not to be considered to be payment or part payment of that
remuneration, except to the extent (if any) permitted by the
Commission.
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Clause 121  Industrial Relations Bill 1995
Chapter 2 Employment
Part 10 Payment of remuneration
(2) A provision of a contract that provides for payment of

remuneration to an employee in a manner that is contrary to this
Part is void.

122 Payment of unclaimed remuneration

(1)

(2)

3)
(4)

If:
(a) an employee has left the employment of an employer

without being paid the full amount due to the employee in
respect of the employment, and

(b)  the employer has been unable, during a period of 30 days
after the termination of the employment, to make the
payment because the location of the employee is unknown
to the employer, and cannot with reasonable diligence be
found,

the employer must, immediately after the expiration of that
period, pay the full amount to the Treasury.

Maximum penalty: 50 penalty units.

A receipt issued on behalf of the Treasury for money so paid is a
sufficient discharge to an employer for the amount specified in
the receipt.

The amount so paid is to be paid into the Consolidated Fund.

If the Treasurer is satisfied that a person is entitled to money that
has been so paid into the Consolidated Fund, the Treasurer is to
pay that amount of money to that person.

123 Particulars of remuneration to be supplied to employees

(1)

(2)

An employer must, when paying remuneration to an employee,
supply the employee with such written particulars regarding the
payment as are prescribed by the regulations.

Maximum penalty: 20 penalty units.

The employer may, instead of supplying those written particulars,
make other arrangements approved by the Industrial Registrar for
supplying information about remuneration to all or any of the
employees of the employer. Any such approval:

(a) must be granted to the employer in writing, and
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Industrial Relations Bill 1995
Employment
Payment of remuneration Part 10

Clause 123
Chapter 2

125

(b) must not be granted unless the Industrial Registrar is
satisfied that the arrangements are in the interests of the
employees concerned and meet their reasonable
requirements for information about remuneration, and

(c) may be revoked or varied by the Industrial Registrar by
notice in writing to the employer.

124 Superannuation fund contributions by employer—right of

employee to nominate fund

(M

(2)

(3)

If an industrial instrument requires an employer to pay
contributions to a specified superannuation fund for the purpose
of providing superannuation benefits to or in respect of an
employee of the employer, the required contributions may,
despite the industrial instrument, be paid to a complying
superannuation fund nominated for the time being by the
employee and approved by the employer.

However, subsection (1) applies only if:

(a) the nomination of the complying superannuation fund by
the employee is in writing and signed by the employee,
and

(b) the employer has given the employee a copy of the
nomination and written notice of the employer’s approval
of the nomination, and

(c) the employer retains a copy of the nomination.
In this section:

complying superannuation fund means a superannuation fund
that, for the relevant year of income, is a complying
superannuation fund within the meaning of the Superannuation
Industry (Supervision) Act 1993 of the Commonwealth.

superannuation fund has the same meaning as it has in the
Superannuation Industry (Supervision) Act 1993 of the
Commonwealth.

Permits—special wage payments

(D

Any employee may apply to the Industrial Registrar for a written
permit authorising the employee to work for less than the rate of
pay set for the employee by an industrial instrument if the
employee considers himself or herself unable to earn the
minimum rate of pay set by the industrial instrument because of
any impairment of the employee.
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Clause 125 Industrial Relations Bill 1995
Chapter 2 Employment
Part 10 Payment of remuneration

(2)  An application may be made by post and may, with the approval
of the Industrial Registrar, be made by a person on behalf of the

employee.

(3) The Industrial Registrar may grant a permit under this section
(with or without conditions) or refuse to grant the permit. Any 5
such permit has effect according to its tenor.

(4)  The Industrial Registrar may at any time cancel any such permit.

(5)  If the Industrial Registrar grants a permit, the Industrial Registrar
must notify the industrial organisation of employees for the
industry in which the applicant is employed or intends to be 10
employed of the grant of the permit and its conditions.

(6) The organisation may at any time after being given such notice
apply to the Industrial Registrar for cancellation of the permit.

Note. Under section 194 a person may appeal to the Commission against
the granting of or the refusal or failure to grant or the cancellation of a permit. 15

126 Stand-down orders—suspension of payment of remuneration

(1) The Commission may, on the application of an employer or an
industrial organisation of employers, order the stand down of
employees of that employer or of members of that organisation if
there is no useful work for the employees because of: 20

(a)  industrial action, or
(b)  breakdown of machinery, or ‘

(c) any other act or omission,

for which the employer or employers concerned are not |
responsible. 25 ‘

(2) An employee who is stood down by the Commission is not |
entitled to any remuneration (including allowances) while stood ‘
down. However, this subsection does not apply to any allowance
that the Commission considers should be paid despite the
stand-down order. 30

(3) The period during which an employee is stood down is to be
regarded as a period of employment with the employer for all
other purposes, including the accrual of leave and the calculation ‘
of superannuation and other entitlements.

Page 58

pcol DRAFT BILL b95-023.doc Tue Nov 14 00:59:40 1995



Industrial Relations Bill 1995

Clause 126

(1)

(2)

(3)

4)

&)

Employment Chapter 2
Payment of remuneration Part 10
(4) A stand-down order does not apply to an employee who is an

apprentice or trainee within the meaning of the Industrial and
Commercial Training Act 1989.

127 Liability of principal contractor for remuneration payable to
employees of subcontractor

Application

This section applies where:

(a) a person (the principal contractor) has entered into a
contract for the carrying out of work by another person
(the subcontractor), and

(b) employees of that subcontractor are engaged in carrying
out the work (the relevant employees), and

(c) the work is carried out in connection with a business
undertaking of the principal contractor.

Liability of principal contractor

The principal contractor is liable for the payment of any
remuneration of the relevant employees that has not been paid for
work done in connection with the contract during any period of
the contract unless the principal contractor has a written
statement given by the subcontractor under this section for that
period of the contract.

Content and form of statement

The written statement is a statement by the subcontractor that all
remuneration payable to relevant employees for work under the
contract done during that period has been paid. The regulations
may make provision for or with respect to the form of the written
statement.

Retention of copies of statements

The subcontractor must keep a copy of any written statement
under this section for at least 6 years after it was given.

Payments under contract

The principal contractor may withhold any payment due to the
subcontractor under the contract until the subcontractor gives a
written statement under this section for any period up to the date
of the statement. Any penalty for late payment under the contract
does not apply to any payment withheld under this subsection.
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Chapter 2
Part 10

Industrial Relations Bill 1995

Employment
Payment of remuneration

(6)

(7)

(8)

%)

(10)

Remuneration

For the purposes of this section, remuneration means
remuneration or other amounts payable to relevant employees by
legislation, or under an industrial instrument, in connection with
work done by the employees.

False statement not effective

The written statement is not effective to relieve the principal
contractor of liability under this section if the principal contractor
had, when given the statement, reason to believe it was false.

False statement is offence

A subcontractor who gives the principal contractor a written
statement knowing it to be false is guilty of an offence.

Maximum penalty: 100 penalty units.
Recovery

The provisions of this Act relating to the recovery of amounts
payable under industrial instruments apply to the recovery of
remuneration payable by a principal contractor under this section.

Exclusion

This section does not apply in relation to a contract if the
subcontractor is in receivership or in the course of being wound
up or, in the case of an individual, is bankrupt and if payments
made under the contract are made to the receiver, liquidator or
trustee in bankruptcy.

128 Minimum remuneration for musicians

(1

(2)

In any contract for the performance of any work involving the
supply for reward of any musical entertainment, the
consideration for the contract is not to be less than a sum
sufficient to pay, to each person engaged in the performance of
the work, the remuneration set by any award for a person
performing the work as an employee.

Any person who offers, enters into or is in any way concerned
with a contract that does not comply with this section or who
knowingly performs work in pursuance of a contract that does
not comply with this section is guilty of an offence.

Maximum penalty: 100 penalty units.
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Employment Chapter 2
Payment of remuneration Part 10

129 Regulations relating to employee remuneration and other
records

(1)  The regulations may make provisions for or with respect to the
keeping by employers of records relating to remuneration or
hours of employment of their employees or of any other 5
conditions of employment of their employees set by the industrial
relations legislation.

(2)  The regulations may also make provision for or with respect to
the transfer of any such records, or copies of any such records, to
the successor of an employer. 10
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Conciliation and arbitration of industrial disputes

Chapter 3 Industrial disputes

Part 1

Conciliation and arbitration of industrial
disputes

130 Notification of industrial dispute to Commission

(1)

(2)

Any of the following may notify the Commission of an industrial
dispute for the purpose of resolving the dispute:

(a) an industrial organisation of employees or employers,

(b) an employer who is or is likely to be affected by the
dispute,

(c) aperson who is or is likely to be the subject of a secondary
boycott in connection with the dispute,

(d) a State peak council.

The Commission may act on its own initiative to resolve an
industrial dispute.

131 Mandatory dispute resolution procedures to be followed first

The Commission may refuse to deal with an industrial dispute
until it is satisfied that any relevant dispute resolution procedures
in an industrial instrument have been followed as far as is
reasonably practicable in the circumstances.

Note. Sections 14 and 39 require the inclusion of dispute resolution
procedures in awards and enterprise agreements.

132 Compulsory conference

(1)

(2)

For the purpose of resolving an industrial dispute, the
Commission may convene a compulsory conference and require
the attendance of any person whose presence the Commission
considers would help in the resolution of the dispute.

A compulsory conference is to be presided over by a member of
the Commission.
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Industrial disputes Chapter 3
Conciliation and arbitration of industrial disputes Part 1
(3) The Commission may confer with any person on any matter that

may affect the resolution of an industrial dispute, without
requiring the person to attend a compulsory conference.

Note. Section 165 provides that the Industrial Registrar may issue a
summons for the purpose of any compulsory conference. Section 380
enables the Commission in the course of a compulsory conference to make
an order for a small claim under Part 2 of Chapter 7 (Recovery of
remuneration and other amounts) arising out of the industrial dispute.

133 Conciliation before arbitration

The Commission must first attempt to resolve an industrial
dispute by conciliation.

134 Conciliation of dispute

135

(1

(2)

3)

The Commission, when attempting the conciliation of an
industrial dispute, is to do everything that seems to be proper to
assist the parties to agree on terms for the resolution of the
dispute.

The action that may be taken includes making arrangements or
giving directions for the convening and conduct of conferences
of the parties or their representatives (whether or not compulsory
conferences and whether or not presided over by a member of the
Commission).

During conciliation proceedings, the Commission may make a
recommendation or give a direction to the parties to the industrial
dispute. Failure to comply with any such recommendation or
direction may not be penalised but may be taken into account by
the Commission in determining whether to deal with the dispute
by arbitration.

Arbitration after attempted conciliation

(1)

(2)

The Commission is to deal with an industrial dispute by
arbitration only if it is not resolved by conciliation.

Arbitration by the Commission is not to proceed until the
Commission has issued a certificate that reasonable attempts
have been made to resolve the industrial dispute by conciliation
(certificate of attempted conciliation).
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Chapter 3 Industrial disputes
Part 1 Conciliation and arbitration of industrial disputes

(3) A certificate of attempted conciliation is to be provided to the
President of the Commission unless the Commission is
constituted by the President.

(4) When determining whether to issue a certificate of attempted
conciliation, the Commission must consider the effect that any 5
industrial action in connection with the industrial dispute is
having on the parties and the public generally. In particular, the
Commission must give urgent consideration to the effect of
industrial action in connection with a demarcation dispute.

(5) A certificate of attempted conciliation may be issued on the 10
Commission’s own initiative or on application by any person
authorised to notify the Commission of the industrial dispute.

(6) The parties to the proceedings are to be provided with a copy of
any certificate of attempted conciliation.

(7)  Nothing in this Act prevents the exercise of conciliation powers 15
merely because arbitration powers have been exercised under this
Act.

136 Arbitration of dispute
(1) The Commission may, in arbitration proceedings, do any one or
more of the following: 20

(a) make a recommendation or give a direction to the parties
to the industrial dispute,

(b) make or vary an award under Part 1 of Chapter 2,

(c) make a dispute order under Part 2,

(d) make any other kind of order it is authorised to make 25
(including an order made on an interim basis).

(2)  Any such action may be taken by the Commission on its own
initiative or on application by any person authorised to notify the
Commission of the industrial dispute. -

Note. Examples of other kinds of orders the Commission may make are 30
orders for secret ballots (section 172), a demarcation order under Part 6 of
Chapter 5 and stand-down orders (section 126).
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Industrial disputes Chapter 3
. Dispute orders Part 2
Part 2 Dispute orders

137 Kinds of dispute orders

(1

()

The Commission may make the following kinds of dispute orders
when dealing with an industrial dispute in arbitration
proceedings:

(a) The Commission may order a person to cease or refrain
from taking industrial action.

(b) The Commission may order an employer to reinstate or
re-employ any one or more employees who were
dismissed in the course of the industrial dispute or whose
dismissal resulted in the industrial dispute.

(c) The Commission may order an employer not to dismiss
employees in the course of the industrial dispute if the
employer has threatened to do so.

(d) The Commission may order a person to cease a secondary
boycott imposed in connection with the industrial dispute.

A dispute order may not provide for the payment of
compensation, lost remuneration or any other amount.

Note. See also claim for remedy under Part 6 of Chapter 2 (Unfair
dismissals).

138 Making of dispute orders

(1

(2)

A dispute order may be made only against:
(a) a party or likely party to the industrial dispute, or

(b) a member, officer or employee of an industrial
organisation that is such a party or likely party, or

(c) a person engaged, or likely to be engaged, in a secondary
boycott in connection with the industrial dispute.

A dispute order:

(a)  must clearly identify the persons against whom the order is
made and who are bound by the order, and

(b)  must state a time within which the order is to be complied
with or state a period during which it remains in force, and

(c)  may be varied or revoked by the Commission at any time.
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Chapter 3 Industrial disputes
Part 2 Dispute orders
(3) If an employee is reinstated or re-employed under this Part, the

Commission may order that the period of employment of the
employee with the employer is taken not to have been broken by
the dismissal.

139 Contravention of dispute order

(1

(2)

(3)

The Commission may, on application, deal with an alleged
contravention of a dispute order. The application may be made by
the person who applied for the order or any other person who
was authorised to apply for the order.

Before dealing with an alleged contravention of the order, the
Commission is required to summon the person alleged to have
contravened the order to show cause why the Commission should
not take action for the contravention.

The Commission may, after hearing any person who answered
the summons to show cause and considering any other relevant
matter, do any one or more of the following:

(a) dismiss the matter if it finds that the dispute order was not
contravened or if it finds that the circumstances were such
that the Commission should take no action on the
contravention,

(b)  cancel the approval of an enterprise agreement,

(c) suspend or modify for any period all or any of the
entitlements under an industrial instrument,

(d) cancel the registration of an industrial organisation or take
any other action authorised by Division 2 of Part 3 of
Chapter 5,

(¢e) impose a penalty on an industrial organisation or an
employer as provided by subsection (4),

(f) make any other determination that the Commission
considers would help in resolving the industrial dispute.
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Industrial disputes Chapter 3
Dispute orders Part 2

(4) The maximum penalty that may be imposed on an industrial
organisation or employer is:

(a) except as provided by paragraph (b)—a penalty not
exceeding in total $10,000 for the first day the
contravention occurs and an additional $5,000 for each
subsequent day on which the contravention continues, or

(b) if a penalty has previously been imposed on the industrial
organisation or employer for a contravention of an earlier
dispute order—a penalty not exceeding in total $20,000 for
the first day the contravention occurs and an additional
$10,000 for each subsequent day on which the
contravention continues.

(5)  Any such penalty may be recovered in the same way as a penalty
imposed by the Commission for an offence against this Act.

Note. The jurisdiction of the Commission under this section is exercisable
only by the Commission in Court Session.
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Chapter 3 Industrial disputes

Part 3 Common law actions during conciliation of industrial disputes

Part 3 Common law actions during conciliation

of industrial disputes

140 Actions in tort to which Part applies

(1)

(2)

This Part applies to an action in tort for an act done or omitted to
be done:

(a) by an industrial organisation of employees, or

(b) by an official or member of any such organisation,

in contemplation or furtherance of an industrial dispute in which
the Commission has jurisdiction.

However, this Part does not apply to:

(a) an action for the recovery of damages for death or personal
injury, or

(b) an action for the recovery of damages in connection with
the destruction of or damage to property, or

(c) an action for conversion or detinue, or
(d) an action for defamation, or

(e) an action in respect of the acts or omissions of an official
or member of an industrial organisation when the person is
not acting in the capacity of such an official or member, or

(f)  any action prescribed by the regulations.

141 Actions in tort while Commission attempting to conciliate
dispute not actionable

(1)

A person may not bring or continue an action in tort to which this
Part applies while the industrial dispute to which the action
relates is subject to conciliation by the Commission.

(2)  For the purposes of this section, an industrial dispute is subject to
conciliation if:

(a) the Commission has been notified under this Chapter of
the dispute or has decided on its own initiative to resolve
the dispute, and

(b) a certificate of attempted conciliation has not been issued
by the Commission under this Chapter in respect of the
dispute.
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Industrial disputes Chapter 3
Common law actions during conciliation of industrial disputes Part 3
(3) For the purposes of this section, an industrial dispute is not

“4)

subject to conciliation if the Commission has decided to dismiss
or otherwise discontinue the proceedings concerned.

A certificate issued by a member of the Commission as to
whether a specified industrial dispute is subject to conciliation by
the Commission is admissible in evidence in any proceedings in
which this Part is in issue and is evidence of the matters stated in
the certificate.

142 Injunction not to be granted while industrial tort not actionable

An injunction cannot be granted by any court to restrain a
threatened or apprehended tort, or to restrain the continuation or
repetition of a tort, if at that time the tort is not actionable under
this Part.
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Part 4 Miscellaneous provisions relating to industrial disputes

Part 4 Miscellaneous provisions relating to

industrial disputes

143 Strike pay prohibited

(1

(2)

3)

(4)

(5)

(6)

An employer who pays any remuneration or provides any other
financial benefit to an employee in respect of time spent by the
employee in engaging in industrial action is guilty of an offence.

Maximum penalty: 100 penalty units.

The employer is not guilty of an offence if the payment of the
remuneration or provision of the financial benefit was authorised
or ordered by the Commission.

The Commission may, on the application of an industrial
organisation of employees, authorise the payment of
remuneration or the provision of financial benefits that would
otherwise constitute an offence under this section. The
Commission may, instead, order the employer to pay any such
remuneration or provide any such benefit if it considers it
appropriate in the circumstances.

The Commission may authorise or order an employer to do so:

(a) only if the applicant satisfies the Commission that the
relevant industrial action was based on a reasonable
concern for health or safety, and

(b) only to the particular employees whose health or safety
caused that concern.

For the purposes of this section, industrial action is not based on
a reasonable concern for health or safety if the employees whose
health or safety is alleged to be involved have engaged in
industrial action instead of complying with a direction by the
employer:

(a) to move to a specified safe place in the work place or to
another suitable workplace, and

(b) to do other appropriate and available work there if
required.

In this section, employer includes a person acting on behalf of
the employer.

Page 70

pcol

DRAFT BILL b95-023.doc Tue Nov 14 00:59:40 1995

10

15

20

25

30



Industrial Relations Bill 1995 Clause 144
Industrial disputes Chapter 3
Miscellaneous provisions relating to industrial disputes Part 4

144 Determination of demarcation questions concerning

occupations

(1) The Commission may, for the purpose of resolving an industrial
dispute during arbitration proceedings, determine any question as
to the right of employees in particular occupations to do
particular work in an industry to the exclusion of employees in
other occupations.

(2) Any such determination is to be made by an award of the
Commission.

(3) This section does not limit the power of the Commission to make
an award relating to the occupations of employees who may do
specified work in an industry to the exclusion of other
employees.
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Chapter 4 Industrial Relations

Part 1

Commission

Establishment and functions of
Commission

145 Establishment of Commission

(1)

There is established by this Act the Industrial Relations
Commission of New South Wales.

(2) The Commission is to have a seal and the seal is to be judicially

noticed.
146 General functions of Commission

(1) The Commission has the following functions:
(a) setting remuneration and other conditions of employment,
(b) resolving industrial disputes,
(c) hearing and determining other industrial matters,
(d) inquiring into, and reporting on, any industrial or other

matter referred to it by the Minister,

(e) functions conferred on it by this or any other Act or law.

(2) The Commission must take into account the public interest in the
exercise of its functions and, for that purpose, must have regard
to:
(a) the objects of this Act, and
(b) the state of the economy of New South Wales and the

likely effect of its decisions on that economy.
~ This subsection does not apply to proceedings before the
Commission in Court Session that are criminal proceedings or
that it determines are not appropriate.
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Industrial Relations Commission Chapter 4
Membership of Commission Part 2

Part 2 Membership of Commission

147 Membership of Commission

(I)  The Commission consists of the following members:
(a) a President,
(b) a Vice-President, 5
(c) Deputy Presidents,
(d) Commissioners.

(2)  The President, the Vice-President and the Deputy Presidents of
the Commission are referred to in this Act as Presidential
Members. 10

148 Appointment of members of the Commission

The members of the Commission are to be appointed by the
Governor by commission under the public seal of the State.

149 Judicial members

(1) The Governor may appoint a Presidential Member of the 15
Commission as a Member of the Commission in Court Session.
The appointment may be made by the commission appointing the
person as a member of the Commission or by subsequent
commission under the public seal of the State.

(2) A person is not eligible to be appointed as a member of the 20
Commission in Court Session unless the person is:
(a) a Judge of another court of record, or
(b) a legal practitioner of at least 7 years’ standing.

(3) A person appointed as a member of the Commission in Court

Session is referred to in this Act as a judicial member of the 25 |
Commission.

150 Provisions relating to members of Commission

" Schedule 2 has effect with respect to the members of the
Commission (including judicial members).

Note. Part 9 of the Constitution Act 1902 and Parts 7 and 8 of the Judicial 30
Officers Act 1986 deal with the suspension, removal or retirement from office
of members.
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Part 3 The Commission in Court Session

151 Judicial members to constitute Commission in Court Session

(1)  The Commission in Court Session is the Commission constituted
by a judicial member or members only for the purposes of
exercising the functions that are conferred or imposed on the 5
Commission in Court Session by or under this or any other Act or
law.

(2) This section does not prevent the Commission from being
constituted by judicial members when not exercising those
functions. 10

152 Commission in Court Session superior court of record

(1)  The Commission in Court Session is established by this Act as a
superior court of record.

(2) For the purposes of Part 9 of the Constitution Act 1902, the
Commission in Court Session is a court of equivalent status to the 15
Supreme Court and the Land and Environment Court, and is of
higher status than the courts referred to in section 52 (2) (b) and
(c) of that Act.

Note. Part9 of the Constitution Act 1902 is amended by Schedule 5 to this

Act to extend that Part to members of the Commission in Court Session. That 20
Part already applies to Judges of the Industrial Court. As a consequence of

the abolition of the Industrial Court by this Act, that Part confers a right on the
former Judges of that Court to be appointed to judicial office in a court of
equivalent or higher status. The above provision ensures that the
appointment of all Judges of the former Industrial Court as members of the 25
Commission in Court Session (by Part 4 of Schedule 4 to this Act) satisfies

the requirements of the Constitution Act 1902.

153 Jurisdiction of Commission in Court Session

(1)  The following functions of the Commission are to be exercised
only by the Commission in Court Session: 30

(a) proceedings for an offence taken before the Commission
(including proceedings for contempt),

(b)  proceedings for declarations of right under section 154,
(c)  proceedings under Part 9 of Chapter 2 (Unfair contracts),
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Industrial Relations Commission Chapter 4
The Commission in Court Session Part 3

(2)

(d)  proceedings under section 139 (Contravention of dispute
order),

(e)  proceedings under Parts 3, 4 and 5 of Chapter 5
(Registration and regulation of industrial organisations),
other than Division 3 of Part 4 (Election of officers),

(f)  proceedings under Part 1 of Chapter 7 (Breach of
industrial instruments),

(g) proceedings for the recovery of money under Part 2 of
Chapter 7 (other than small claims under section 380),

(h)  proceedings on a superannuation appeal under section 44
of the Superannuation Administration Act 1991,

(i)  proceedings on an appeal from a member of the
Commission exercising the functions of the Commission in
Court Session,

(J)  proceedings on an appeal or case stated from an Industrial
Magistrate or any other court,

(k) any other proceedings that are, by this Act or any other
Act, required to be taken before the Commission in Court
Session.

The functions referred to in subsection (1) (i) and () and
functions relating to proceedings for contempt or the cancellation
of the registration of industrial organisations, may be exercised
only by a Full Bench of the Commission in Court Session.

154 Declaratory jurisdiction

(D

(2)

The Commission in Court Session may make binding
declarations of right in relation to a matter in which the
Commission (however constituted) has jurisdiction. The
Commission in Court Session may do so, whether or not any
consequential relief is or could be claimed.

Proceedings before the Commission in Court Session are not
open to objection on the ground that a declaration of right only is
sought.
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Chapter 4 Industrial Relations Commission
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Part 4 Organisation of Commission

155 Constitution of Commission for exercise of functions

The Commission may be constituted by:
(a) 1 member, or

(b) a Full Bench of the Commission. 5

| Note. Section 199 authorises an Industrial Committee to exercise the
functions of the Commission. The rules of the Commission under section 185
may also authorise the Industrial Registrar or other officer of the Commission

to exercise the functions of the Commission.

\

\

\

156 Full Bench of Commission 10

(1) A Full Bench of the Commission consists of at least 3 members
who are constituted as a Full Bench by the President for the
purposes of a proceeding.

(2) A Full Bench of the Commission (other than the Commission in
Court Session) must include at least one Presidential member and 15
at least one Commissioner.

(3) A Full Bench of the Commission in Court Session must include
only judicial members.

(4) A Full Bench of the Commission constituted to hear an appeal
from a decision of the Commission must not include a member of 20
the Commission who made the decision.

(5) A Full Bench of the Commission may:

(a)  refer a particular matter in relation to a proceeding before
it to a member of the Commission for report to the Full
Bench, or 25

(b)  authorise a member of the Full Bench to make any order or .
give any direction in proceedings before it, other than an
order or direction involving the determination of the
proceeding or the grant of leave to appeal.
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157 Regional matters

(1)

(2)

3)

4)

The President of the Commission may designate particular
members as regional members for different regions in the State.

The President of the Commission may allocate a matter before
the Commission that the President considers to be of significance
for a particular region for hearing and determination by the
appropriate regional member.

However, a regional member must be designated for, and a
regional office of the Industrial Registry must be established in,
any region of the State prescribed by the regulations.

This section does not limit the functions of a regional member or
the functions of other members.

158 Matters relating to general award review or discrimination in
workplace

(1)

(2)

3)

The President of the Commission is to designate particular
Deputy Presidents to deal with matters relating to general award
reviews or discrimination in the workplace.

The President of the Commission may allocate such matters for
hearing and determination by the appropriate designated Deputy
President.

This section does not limit the functions of a designated Deputy
President or the functions of other members.

159 Arrangement of business

(1)

(2)

The President of the Commission is (subject to this Act and the
rules of the Commission) to direct the business of the
Commission.

Despite anything to the contrary in this Act, if the President of
the Commission is not a judicial member, the function of
allocating a matter for hearing and determination by a judicial
member as the Commission in Court Session (including
constituting a Full Bench of the Commission in Court Session) is
to be exercised by the most senior judicial member.
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Chapter 4 Industrial Relations Commission
Part 4 Organisation of Commission

160 Delegation by President

The President of the Commission may delegate to another
Presidential Member any of the functions of the President, other
than this power of delegation.

Note. The Vice-President of the Commission may also exercise the 5
functions of the President—see clause 1 of Schedule 2.

161 Annual report

The President of the Commission must provide to the Minister an
annual report of the operations of the Commission for
presentation to each House of Parliament. 10
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Part 5 Procedure and powers of Commission

162 Procedure generally

(1)  The Commission may, subject to this Act, determine its own
procedure.

(2) The Commission:

(a)
(b)

(c)

(d)

(e)
(f)
(g)

(h)
(1)

Q)

is to act as quickly as is practicable, and

is to conduct its proceedings publicly or, if it considers it
necessary, privately, and

may require the presentation of the respective cases of the
parties before it to be limited to the periods of time that it
determines are reasonably necessary for the fair and
adequate presentation of the cases, and

may require evidence or argument to be presented in
writing and decide on the matters on which it will hear oral
evidence or argument, and

may sit at any place, and

may require a document to be served outside the State, and
may adjourn proceedings to any time and place (including
for the purpose of enabling the parties to negotiate a
settlement), and

may dismiss at any stage any proceedings before it if it
considers the proceedings are frivolous or vexatious, and
may exercise, on its own initiative, any function
exercisable by it on application (except when it is in Court
Session), and

may, on its own initiative, inquire into any industrial
matter.

163 Rules of evidence and legal formality

(1) The Commission:

(a)
(b)

(c)

is not bound to act in a formal manner, and

is not bound by the rules of evidence and may inform itself
on any matter in any way that it considers to be just, and

is to act according to equity, good conscience and the
substantial merits of the case without regard to
technicalities or legal forms.
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Clause 163 Industrial Relations Bill 1995
Chapter 4 Industrial Relations Commission
Part 5 Procedure and powers of Commission

(2) However, the rules of evidence and other formal procedures of a
superior court of record apply to the Commission in Court

Session.

164 Powers of Commission as to the production of evidence,
perjury and contempt

(1) The Commission may exercise the functions of the Supreme
Court in relation to:

(a) compelling the attendance of witnesses and examining
them on oath or affirmation, or by use of a statutory
declaration, and

(b) compelling the production, discovery and inspection of
records and other documents, and

(c) compelling witnesses to answer questions which the
Commission considers to be relevant in any proceeding
before it, and

(d) directing that a witness be prosecuted for perjury.

(2) The Commission in Court Session may exercise the functions of
the Supreme Court in relation to the apprehension, detention and
punishment of persons guilty of contempt of the Commission
(including disobedience of any order made by or process issuing
out of the Commission).

165 Issue of summons

(1) A summons for the purposes of this Act is to be issued by the
Industrial Registrar.

(2) Any such summons must be signed by a member of the
Commission or the Industrial Registrar or as otherwise provided
by the rules of the Commission.

(3)  Any such summons may require a person to do any one or more
of the following:

(a) attend and confer,

(b) attend and give evidence,

(c) attend and produce documents or other things.

(4) A person who, without reasonable excuse, fails to comply with
the requirements of a summons is guilty of an offence.
Maximum penalty: 100 penalty units.
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Industrial Relations Bill 1995 Clause 165
Industrial Relations Commission Chapter 4
Procedure and powers of Commission Part 5

)

(6)

A person does not comply with the requirements of a summons
to confer if the person leaves the conference without the
permission of the person presiding at the conference.

A summons may be served within or outside the State.

Representation of parties

(1)

(2)

(3)

(4)

A party to proceedings before the Commission may appear
personally or be represented by a practising legal practitioner or
by an agent who is not such a practitioner.

However, a party is not entitled to be represented in conciliation
proceedings by a person who is a practising legal practitioner
without the leave of the Commission.

The leave of the Commission is not required if the practising
legal practitioner represents an industrial organisation (or any of
its members) and is an officer or employee of the organisation.

The Commission may allow any party appearing before it the
services of an interpreter.

Intervention by Minister, ADB and State peak council

(1)

(2)

(3)

(4)

(3)

The Minister may intervene at any stage of proceedings before
the Commission. The Minister may also initiate any proceedings
before the Commission.

The President of the Anti-Discrimination Board may intervene in
any proceedings of the Commission if the President of that Board
establishes that the proceedings concern unlawful discrimination
under the Anti-Discrimination Act 1977.

A State peak council may intervene in any proceedings before
the Commission if it establishes that it or any one or more of its
members has a sufficient interest in the proceedings.

A party that intervenes or initiates proceedings under this section
may do so personally or, subject to this Act, by a practising legal
practitioner or agent.

This section has effect despite any other provision of this Act
limiting the persons who may intervene in or initiate the relevant
proceedings before the Commission.
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Clause 168 Industrial Relations Bill 1995
Chapter 4 Industrial Relations Commission
Part 5 Procedure and powers of Commission &

168 Criminal procedure

(1)  Proceedings for any offence in respect of which proceedings are
taken before the Commission in Court Session are to be dealt
with summarily by the Commission.

(2) The Supreme Court (Summary Jurisdiction) Act 1967 applies to 5
any such proceedings in the same way as it applies to
proceedings that may be taken before the Supreme Court in its
summary jurisdiction.

(3) For the purposes of subsection (2), a reference (however
expressed) in the Supreme Court (Summary Jurisdiction) Act 10
1967:

‘ (a) to the Supreme Court (except in section 15)—is taken to
‘ be a reference to the Commission in Court Session, and
\
\

(b) to rules—is taken to be a reference to rules of the
Commission, and 15

‘ (c) to the Prothonotary—is taken to be a reference to the
| Industrial Registrar.

(4) The provisions applied by this section prevail over any other
provisions of this Part for the purposes of proceedings for an
offence. 20

| Note. See section 196 with respect to the procedure on appeal to the Full
Bench in criminal proceedings.

169 Anti-discrimination matters

(1) The Commission must, in the exercise of its functions, take into
account the principles contained in the Anti-Discrimination Act 25

1977.

Opportunity Tribunal constituted under the Anti-Discrimination
Act 1977 may not be the subject of proceedings before the
Commission without the leave of the Commission. 30

i
\
1
(2)  An issue that is the subject of proceedings before the Equal
\

| (3) The Commission may admit in proceedings before it evidence
| given before, or findings made by, the Equal Opportunity -
Tribunal.
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Industrial Relations Bill 1995 Clause 169

Industrial Relations Commission Chapter 4
Procedure and powers of Commission Part 5
(4)  An industrial instrument may be varied at any time by the

170

17

172

(5)

Commission in order to remove any unlawful discrimination
arising from the instrument. An application for such a variation:

(a) may be made by a party to the instrument, and

(b) is to be made by the President of the Anti-Discrimination
Board if the Equal Opportunity Tribunal has made a
finding of such unlawful discrimination under the
Anti-Discrimination Act 1977.

This section does not apply to criminal proceedings before the
Commission in Court Session.

Amendments and irregularities

(D

()

(3)

4)

The Commission may, in any proceedings before it, make any
amendments to the proceedings that the Commission considers to
be necessary in the interests of justice.

Any such amendment may be made:
(a) at any stage of the proceedings, and

(b)  on such terms as the Commission thinks fit (including, if it
can award costs in the proceedings, terms as to costs).

If this Act, the regulations or a rule of the Commission is not
complied with in relation to the institution or conduct of
proceedings before the Commission, the failure to comply is to
be treated as an irregularity and does not nullify the proceedings,
any step taken in the proceedings, or any decision in the
proceedings.

For the purposes of subsection (3), the Commission may wholly
or partly set aside the proceedings, a step taken in the
proceedings, or a decision in the proceedings.

Power to impose conditions

A power of the Commission to make an award, order or other
decision includes a power to make the decision subject to such
conditions (including exemptions) as the Commission specifies
when making the decision.

Power to order secret ballot

(1)

The Commission may order that a secret ballot be taken of any
group of employees in order to find out their opinion about an
industrial matter.
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Clause 172
Chapter 4
Part 5

Industrial Relations Bill 1995
Industrial Relations Commission
Procedure and powers of Commission

(2)

3)

(4)

&)

(6)

(8)

The Commission may order a secret ballot for the purpose of the
exercise of any of its functions, for example, the resolution of
industrial disputes, the approval of enterprise agreements and the
registration of organisations.

The Commission is to have regard to the result of a secret ballot
under this section when exercising a function relating to any
matter on which persons expressed an opinion in the ballot.

A secret ballot may (but need not) be limited to some or all of the
members of an industrial organisation of employees.

The Commission may order a secret ballot on the Commission’s
own initiative or on application by:

(a) any industrial organisation of employees, or

(b) at least 5% of the members of an industrial organisation of
employees or 250 members of that organisation
(whichever is the lesser number), or

(c) an employer of the employees concerned or an industrial
organisation of employers a member of which is such an
employer.

When the Commission orders that a secret ballot be taken under
this section, it must by its order:

(a) give directions about the manner in which the secret ballot
is to be conducted (including the type of ballot, the
question to be put and the persons eligible to vote), and

(b)  give directions about the person who is to conduct the
ballot (whether an industrial organisation of employees,
the Industrial Registrar, the Electoral Commissioner or
some other person), and

(c)  give such other directions as the Commission considers
necessary to ensure that the ballot is effectively conducted.

The expenses incurred in the conduct of a secret ballot under this
section are to be borne by the State.

This section does not apply to criminal proceedings.
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Clause 243 Industrial Relations Bill 1995

Chapter 5 Industrial organisations
Part 4 Regulation of State industrial organisations z
Division 2

(b) in the case of a loan:

(1) whether the security (if any) given for the
repayment of the loan is adequate, and

(i1))  whether the arrangements for the repayment of the
loan are satisfactory. 5

(4) Nothing in subsection (1) requires the rules of a State
organisation to make provision of the kind referred to in that
subsection in relation to payments made by the organisation by
way of provision for, or reimbursement of, out-of-pocket
expenses incurred by persons for the benefit of the organisation. 10

244 Industrial Registrar may determine alterations of rules

(1) If the rules of a State organisation do not, in the Industrial
Registrar’s opinion, make provision required by this Act, the
Industrial Registrar may, by instrument in writing, after giving
the organisation at least 14 days to be heard on the matter, 15
determine such alterations of the rules as are, in the Industrial
Registrar’s opinion, necessary to bring them into conformity with
this Act.

(2)  Alterations determined under this section take effect on the date
of the instrument. 20

245 Alteration of rules of State organisation

(1) An alteration of the rules of a State organisation does not take
effect unless the Industrial Registrar consents to the alteration.

(2)  The Industrial Registrar may consent to an alteration of the rules
in whole or part, but must not consent to an alteration unless 25
satisfied that the alteration:

(a)  complies with, and is not contrary to, this Act and relevant
awards or orders of the Commission made under this Act,
and

(b) is not otherwise contrary to law, and 30
(c) has been made under the rules of the organisation.
(3)  The Industrial Registrar must not consent to an alteration of the

rules of an industrial organisation of employees relating to «
eligibility for membership of the organisation if, in relation to
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Industrial Relations Bill 1995 Clause 242

Industrial organisations Chapter 5
Regulation of State industrial organisations Part 4
Division 2

term, in relation to an office, means the total period for which the
last person elected to the office by an ordinary election (other
than an ordinary election to fill a casual vacancy in the office)
was entitled by virtue of that election (having regard to any rule
made under section 241 (2)) to hold the office without being
re-elected.

243 Rules to provide conditions for loans, grants and donations by
State organisations

(1)

(2)

(3)

The rules of a State organisation must provide that a loan, grant
or donation of an amount exceeding $1,000 must not be made by
the organisation unless the committee of management of the
organisation:

(a) has satisfied itself:

(i)  that the making of the loan, grant or donation would
be in accordance with the other rules of the
organisation, and

(i1)  in the case of a loan—that, in the circumstances, the
security proposed to be given for the repayment of
the loan is adequate and the proposed arrangements
for the repayment of the loan are satisfactory, and

(b)  has approved the making of the loan, grant or donation.

The rules of an organisation may, however, provide for a person
authorised by the rules to make a loan, grant or donation of an
amount not exceeding $3,000 to a member of the organisation, if
the loan, grant or donation:

(a) s for the purpose of relieving the member or any of the
member’s dependants from severe financial hardship, and

(b) is subject to a condition to the effect that, if the committee
of management, at the next meeting of the committee, does
not approve the loan, grant or donation, it must be repaid
as determined by the committee.

In considering whether to approve a loan, grant or donation made
under subsection (2), the committee of management must have
regard to:

(a)  whether the loan, grant or donation was made under the
rules of the organisation, and
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Clause 241
Chapter 5
Part 4
Division 2

Industrial Relations Bill 1995
Industrial organisations
Regulation of State industrial organisations

()

3)

(4)

The rules of a State organisation may provide that a particular
term of office is extended for a specified period, if the extension
is for the purpose of synchronising elections for offices in the
organisation.

Rules made under subsection (2) may apply in relation to a term
of office that started before the commencement of this section.

The term of an office must not be extended under subsection (2)
so that the term exceeds 5 years.

242 Rules may provide for filling of casual vacancies

(1)

(2)

(3)

(4)

The rules of a State organisation may provide for the filling of a
casual vacancy in an office by an ordinary election or, subject to
this section, in any other manner provided in the rules.

Any such rules must not permit a casual vacancy, or a further
casual vacancy, occurring within the term of an office to be
filled, otherwise than by an ordinary election, for so much of the
unexpired part of the term as exceeds:

(a) 12 months, or
(b) three-quarters of the term of the office,

whichever is the greater.

If, under the rules, a vacancy in an office in a State organisation
is filled otherwise than by an ordinary election, the person filling
the vacancy must be taken, for the purposes of the relevant
provisions, to have been elected to the office under the relevant
provisions.

In this section:

ordinary election means an election held under rules that comply
with section 238 (Rules to provide for elections for offices).

relevant provisions, in relation to a State organisation, means:
(a) the provisions of this Act (other than this section), and

(b)  the rules of the organisation (other than rules made under
this section providing for the filling of a casual vacancy in
an office otherwise than by an ordinary election).
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Industrial Relations Bill 1995 Clause 240

Industrial organisations Chapter 5
Regulation of State industrial organisations Part 4
" Division 2
(4) Proposed alterations of the rules of a State organisation referred

(5)

(6)

(7)

(8)

to in subsection (2) take effect if and when the Industrial
Registrar grants to the organisation an exemption from
subsection (1).

An exemption under this section remains in force until revoked
under subsection (6).

The Industrial Registrar may revoke an exemption granted to a
State organisation under this section:

(a) on application by the organisation, if the Industrial
Registrar is satisfied that the rules of the organisation
comply with subsection (1), or

(b) if the Industrial Registrar is no longer satisfied:

(i)  that the rules of the organisation provide for the
conduct of elections by a secret ballot other than a
postal ballot, or

(i1)  of a matter referred to in subsection (3) (b),

and the Industrial Registrar has given the organisation an
opportunity, as prescribed by the regulations, to show cause why
the exemption should not be revoked.

If the Industrial Registrar revokes an exemption granted to a
State organisation on a ground specified in subsection (6) (b),
the Industrial Registrar may, by instrument in writing, after
giving the organisation an opportunity, as prescribed by the
regulations, to be heard, determine such alterations (if any) of the
rules of the organisation as are, in the Industrial Registrar’s
opinion, necessary to bring them into conformity with subsection

(1.

An alteration of the rules of a State organisation determined
under subsection (7) takes effect on the date of the instrument.

- 241 Rules to provide for terms of office

(1

The rules of a State organisation must, subject to this section,
provide terms of office for officers in the organisation of no
longer than 4 years without re-election.
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Clause 239
Chapter 5
Part 4
Division 2

Industrial Relations Bill 1995
Industrial organisations
Regulation of State industrial organisations

(2)

(b)  the rules of the State branch of the Federal organisation
relating to the election of the holders of offices comply
substantially with the requirements relating to election of
the holders of offices under this Act.

In this section, State branch of a Federal organisation means a
State branch of an organisation registered under the Industrial
Relations Act 1988 of the Commonwealth.

240 Rules to provide for electoral system

(1)

The rules of a State organisation must provide that, if a ballot is
required for an election by a direct voting system, it must be a
secret postal ballot.

(2) A State organisation may lodge with the Industrial Registrar an
application for an exemption from subsection (1), accompanied
by particulars of proposed alterations of the rules of the
organisation, to provide for the conduct of elections by a secret
ballot other than a postal ballot.

(3) If the Industrial Registrar is satisfied, on application, that:

(a) the proposed alterations of the rules:

(1)  comply with and are not contrary to this Act and
awards or orders of the Commission made under this
Act, and

(i)  are not otherwise contrary to law, and

(ii) have been decided in accordance with the rules of
the organisation, and

(b)  the conduct of a ballot under the rules of the organisation
as proposed to be altered:

(1) s likely to result in no less participation by members
of the organisation in the ballot than would result
from a postal ballot, and

(i)  will give the members entitled to vote an adequate
opportunity of voting without intimidation,

the Industrial Registrar may grant to the organisation an
exemption from subsection (1).
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Industrial Relations Bill 1995 Clause 238

Industrial organisations Chapter 5
. Regulation of State industrial organisations Part 4
Division 2
(2) In this section:

collegiate electoral system means a method of election
comprising a first stage, at which persons are elected to a number
of offices by a direct voting system, and a subsequent stage or
subsequent stages at which persons are elected by and from a
body of persons consisting only of:

(a) persons elected at the last preceding stage, or

(b) persons elected at the last preceding stage and other
persons (being in number not more than 15% of the
number of persons comprising the body) holding offices in
the organisation (including the office to which the election
relates), not including any person holding such an office
merely because of having filled a casual vacancy in the
office within the last 12 months, or the last quarter, of the
term of the office.

direct voting system means a method of election at which the
following are eligible to vote subject to reasonable provisions in
relation to enrolment:

(a) all financial members, or

(b) all financial members included in the division of the
organisation that is appropriate having regard to the nature
of the office.

one-tier collegiate electoral system means a collegiate electoral
system comprising only one stage after the first stage.

239 Rules may provide for elections for offices in State branch of
Federal organisation to be elections for purposes of State
organisation

(1

The rules of a State organisation registered under this Chapter
may provide that persons elected to offices in a State branch of a
Federal organisation are taken to be validly elected to the
corresponding offices in the State organisation registered under
this Chapter if the Industrial Registrar is satisfied that:

(a) the membership of the State branch of the Federal
organisation and the State organisation registered under
this Chapter is identical or substantially similar, and
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Clause 237
Chapter 5
Part 4
Division 2

Industrial Relations Bill 1995
Industrial organisations
Regulation of State industrial organisations

(2)

3)

(4)

()

(v) the keeping of a register of the members, arranged, if there
are branches of the organisation, according to branches,
and

(w) the manner in which the rules may be altered or rescinded,
and

(x) any other matters that may be prescribed by the
regulations.

The rules of a State organisation may provide for the removal
from office of a person elected to an office in the organisation
only if the person has been found guilty, under the rules of the
organisation, of:

(a)  misappropriation of the funds of the organisation, or
(b) a substantial breach of the rules of the organisation, or
(c)  gross misbehaviour or gross neglect of duty,

or has ceased, under the rules of the organisation, to be eligible to
hold office.

The rules of a State organisation must require the organisation to
inform applicants for membership, in writing, of:

(a) the financial obligations arising from membership, and

(b)  the circumstances, and the manner, in which a member
may resign from the organisation.

The rules of an organisation may also provide for any other
matter.

In this section:

committee, in relation to a State organisation, means a collective
body of the organisation that has powers of the kind mentioned in
the definition of office in the Dictionary.

238 Rules to provide for elections for offices

(1)

The rules of a State organisation must provide for the election of
the holder of each office in the organisation by:

(a) a particular direct voting system, or

(b)  a particular collegiate electoral system that, in the case of a
full-time office, is a one-tier collegiate electoral system.
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Industrial Relations Bill 1995 Clause 237

Industrial organisations Chapter 5
. Regulation of State industrial organisations Part 4
Division 2
(f)  the intervals between general meetings of members of the
organisation and the manner of calling general meetings,
and
(g) the time within which, and the manner in which, notices of
general meetings and notices of motion are to be given,
published or circulated, and
(h)  the removal of holders of offices in the organisation, and
(1) the control of committees of the organisation by the
members of the organisation, and
| (J)  the sources from which the funds of the organisation are to
| be, or may be, derived, and
(k)  the manner in which the funds of the organisation are to be
managed and, in particular, the mode of drawing and
| signing cheques on behalf of the organisation, and
| (I)  the manner in which documents may be executed by or on
behalf of the organisation, and
(m) the manner in which the property of the organisation is to
be controlled and its funds invested, and
(n)  the conditions under which funds may be spent, and
(o) the custody of books, documents and securities of the
organisation, and
(p) the inspection by members of the organisation of books
| and documents of the organisation, and
| (q) the registered office of the organisation (which must be
| q g g

()

(s)
(1)

(u)

within New South Wales), and

the annual or periodic auditing of the accounts of the
organisation, including the appointment of an auditor and
the grounds on which, or the reasons for which, the
position of auditor becomes vacant, and

the keeping of accounting records by the organisation, and

the times when, and the terms on which, persons become
or cease (otherwise than by resignation) to be members,
and

the resignation of members, and
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Clause 236 Industrial Relations Bill 1995

Chapter 5 Industrial organisations
Part 4 Regulation of State industrial organisations
Division 2

236 Rules to specify name, purposes and conditions of eligibility
for membership

The rules of a State organisation must specify:

(a)
(b)
(c)

the name of the organisation, and
the purposes for which the organisation is formed, and
the conditions of eligibility for membership,

and may specify the industry in relation to which it is formed.

237 Rules to provide for procedural and administrative matters

(1) The rules of a State organisation must provide for:

(a)

(b)

(c)

(d)

(e)

the entrance fees, subscription, affiliation and other
amounts (if any) to be paid by members of the
organisation, and

the procedure (if any) for the disciplining of members and
the mechanism (if any) for appeals by members in respect
of disciplinary action taken against them, and

the name, constitution, membership, powers and duties of
the committees of, and the powers and duties of holders of
offices in, the organisation and, in particular:

(i)  the election or appointment of members of the
committees, and

(i1)  the terms of office of members of the committees,
and

(iii) the grounds on which, or the reasons for which, the
office of a member of a committee becomes vacant,
and

(iv) the filling of casual vacancies occurring on the
committees, and

(v) the quorum and procedure at meetings of the
committees, and

the manner of summoning meetings of members of the
organisation and meetings of the committees of the
organisation, and

the quorum and procedure at general meetings of members
of the organisation and whether members are entitled to
vote by proxy at general meetings, and
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Industrial Relations Bill 1995 Clause 233

Industrial organisations Chapter 5
Regulation of State industrial organisations Part 4
Division 1

Part 4 Regulation of State industrial
organisations

Division 1 Application

233 Application of Part to State organisations

This Part applies to industrial organisations that are State
organisations incorporated under this Act.

Note. The jurisdiction of the Commission under this Part (except Division 3)
may be exercised only by the Commission in Court Session.

Division 2 Rules

234 State organisations to have rules

A State organisation must have rules that make provision as
required by this Part.

235 General requirements for rules of State organisations

(1) The rules of a State organisation:

(a) must not be contrary to, or fail to make provision as
required by, this Act or an award or order of the
Commission, or otherwise be contrary to law, and

(b)  must not be such as to prevent or hinder members of the
organisation from observing any law or the provisions of
any award or order of the Commission, and

(c) must not impose on members of the organisation, or on
applicants for membership of the organisation, any
conditions, obligations or restrictions that, having regard to
the objects of this Act and the purposes of registration
under this Chapter, are oppressive, unreasonable or unjust.

(2)  The rules must comply with any requirements of the regulations.
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Clause 230 Industrial Relations Bill 1995

Chapter 5 Industrial organisations
Part 3 Registration of organisations
Division 2

(4) An order made under this section:

(a) may be revoked by the Commission, by order, on
application by a party to the proceeding concerned, and

(b) unless sooner revoked, ceases to be in force:
(1) 6 months after it came into force, or

(i1)  at the expiration of such longer period after it came
into force as is ordered by the Commission on
application by a party to the proceeding made while
the order remains in force.

(5) A person who contravenes an order made under subsection
(1) (b) or (c) is guilty of an offence.

Maximum penalty: 50 penalty units.

231 Commission may make necessary ancillary or consequential
orders

(1) The Commission may make such orders as are necessary to give
effect to, or in consequence of, an order made under this
Division.

(2)  In particular, the Commission may, if it cancels the registration of
an industrial organisation, direct that an application by that
organisation to be registered as an industrial organisation is not to
be dealt with under this Act before the end of a specified period.

232 Cancellation or other order to be recorded

The Industrial Registrar must record a cancellation or other order
made under this Division, and the date it takes effect, in the
register kept under this Part.
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Industrial Relations Bill 1995 Clause 229

Industrial organisations Chapter 5
Registration of organisations Part 3
Division 2

(b) that finding is made, wholly or mainly, because of the
conduct of a particular class or group of members of the
industrial organisation,

the Commission may, if it considers it just to do so, instead of
cancelling the registration of the industrial organisation, make a
demarcation order under Part 6 so as to exclude from eligibility
for membership of the industrial organisation persons belonging
to the class or group.

230 Suspension or other orders where cancellation of registration
deferred

(1)

(2)

3)

The Commission may, instead of making an order cancelling
registration, or altering rules, of an industrial organisation, make
one or more of the following orders:

(a)  an order suspending, to the extent specified in the order, all
or any of the rights, privileges or capacities of the
industrial organisation, or of all or any of its members as
such, under this or any other Act or under industrial
instruments or orders made under this or any other Act,

(b) an order giving directions as to the exercise of any rights,
privileges or capacities that have been suspended,

(c) an order restricting the use of the funds or property of the
industrial organisation, and for the control of the funds or
property for the purpose of ensuring observance of the
restrictions.

Having made such an order, the Commission must defer the
determination of the question whether to cancel the registration
of the industrial organisation concerned until:

(a) any order made under this section ceases to be in force, or

(b) on application by a party to the proceeding, the
Commission considers that it is just to determine the
question, having regard to any evidence given relating to
the observance or non-observance of any order and to any
other relevant circumstance,

whichever happens first.

An order made under this section has effect despite anything in
the rules of the industrial organisation concerned.
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Clause 227
Chapter 5
Part 3
Division 2

Industrial Relations Bill 1995

Industrial organisations
Registration of organisations

227 Cancellation of registration of industrial organisation

(1)

(2)

The Commission may cancel the registration of an industrial
organisation if the Commission considers that a ground for
cancellation has been established.

However, the Commission is not to cancel the registration of an
industrial organisation on a ground referred to in section 226 (a)
or (b) unless the Commission considers that it is appropriate to
cancel the registration in the circumstances because of the gravity
of the case.

228 Consequences of cancellation

(D

(2)

(3)

On cancellation of registration of an industrial organisation, the
organisation ceases to be an industrial organisation for the
purposes of this Act.

The cancellation of registration does not relieve the industrial
organisation or any of its members from any penalty or liability
incurred by the industrial organisation or its members before the
cancellation.

The cancellation of registration of a State organisation also has
the following consequences:

(a) the organisation ceases to be a body corporate under this
Act, but does not thereby cease to be an unincorporated
organisation,

(b) the Commission may, on application by a person
interested, make such order as it considers appropriate in
relation to the satisfaction of the debts and obligations of
the organisation out of the property of the organisation,

(c)  the property of the incorporated organisation is, subject to
any such order, the property of the unincorporated
organisation and is required to be held and applied for the
purposes of the organisation under the rules of the
organisation so far as they can still be carried out or
observed.

229 Alteration of rules (instead of cancellation of registration) of
organisation

If:

(a) the Commission finds that a ground of cancellation has
been established, and
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Industrial Relations Bill 1995 Clause 225

Industrial organisations Chapter 5
Registration of organisations Part 3
Division 2

(2) The Commission may institute proceedings under this Division
on its own initiative.

(3) An industrial organisation may apply for the cancellation of its
own registration.

(4)  An industrial organisation must be given an opportunity to be
heard by the Commission in any proceedings against the
organisation under this Division.

226 Grounds on which registration may be cancelled

The registration of an industrial organisation may be cancelled on
any one or more of the following grounds:

(a)

(b)

(c)
(d)

(e)

(f)
(g)

that the organisation, or a substantial number of its
members, has or have contravened the industrial relations
legislation, any industrial instrument, or any order of the
Commission,

that the industrial organisation, or a substantial number of
the members of the industrial organisation has or have
engaged in any industrial action that:

(i) has prevented, hindered or interfered with the
provision of any public service by the State or an
authority of the State, or

(i)  has had, is having or is likely to have, a substantial
adverse effect on the safety, health or welfare of the
community or a part of the community,

that the industrial organisation was registered by mistake,

that the industrial organisation is no longer representative
of its members,

that the organisation has applied for the cancellation of its
own registration,

that the organisation is defunct,

in the case of a federal organisation—that the rules of the
organisation (and any parent body) no longer confer on the
organisation a reasonable degree of autonomy in the
administration and control of New South Wales assets and
in the determination of questions affecting solely or
principally members resident in New South Wales.
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Clause 223

Chapter 5
Part 3
Division 1

Industrial Relations Bill 1995
Industrial organisations
Registration of organisations

(2)

(3)

4)

The Industrial Registrar is to record in the register kept under this
Chapter whether such an organisation is a State, federal or
separate organisation.

If the rules of such an organisation do not comply with the
requirements of this Chapter, the organisation must ensure that
the rules comply with those requirements within 2 years after the
commencement of this section. The Industrial Registrar may
notify such an organisation of the requirements with which the
rules of the organisation do not comply.

If the rules of such an organisation have not been duly altered
within that 2-year period:

(a) in the case of a State organisation, the Industrial Registrar
may, by order, alter the rules of the organisation so that
they comply with the relevant requirements, or

(b) in any other case, the failure to alter the rules is a ground
for the cancellation of the registration of the organisation
under Division 2.

224 Registered office of organisation

(1)

(2)

(3)

4)

An industrial organisation must have an office in New South
Wales for the time being registered with the Industrial Registrar
to which all communications and notices may be addressed.

An industrial organisation must give notice of the address of its
registered office and of any change in that address to the
Industrial Registrar.

Until the organisation has given that notice, it is taken not to have
a registered office.

A contravention of this section is a sufficient ground for the
cancellation of the registration of the organisation under Division
2 or for the imposition of any other penalty under that Division.

Division 2 Cancellation of registration

225 Institution of proceedings for cancellation of registration

(1

An industrial organisation or, with the leave of the Commission,
an interested person may apply to the Commission for the
cancellation of the registration of an industrial organisation.
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Industrial Relations Bill 1995 Clause 221

Industrial organisations Chapter 5
Registration of organisations Part 3
Division 1
221 Registration

222

(D

(2)

3)

When the Industrial Registrar grants an application for
registration, the Industrial Registrar must immediately record, in
the register kept for the purpose:

(a) the name of the organisation, and

(b)  whether the organisation is an organisation of employees
or employers, and

(c)  whether the organisation is a State, federal or separate
organisation, and

(d)  such other particulars of the organisation as are prescribed
by the regulations or determined by the Industrial
Registrar, and

(e) the date of the entry.

An organisation is taken to be registered under this Chapter as an
industrial organisation of employees or an industrial organisation
of employers when the Industrial Registrar records that
information in the register.

The Industrial Registrar must issue to each organisation
registered under this Chapter a certificate of registration. The
regulations may make provision for or with respect to certificates
of registration.

Incorporation of State organisations on registration

A State organisation, when registered under this Chapter:
(a) is a body corporate, and
(b)  has perpetual succession, and

(c) has power to purchase, take on lease, hold, sell, lease,
mortgage, exchange and otherwise own, possess and deal
with any real or personal property, and

(d) is required to have a seal, and
(e) may sue or be sued in its registered name.

223 Continuation of registration of existing industrial organisations

(1)

Any industrial organisation of employees or employers registered
or recognised as such under Chapter 5 of the Industrial Relations
Act 1991 immediately before the repeal of that Act is taken to be
an industrial organisation of employees or employers registered
under this Chapter.
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Clause 219 Industrial Relations Bill 1995

Chapter 5
Part 3
Division 1

Industrial organisations
Registration of organisations

3)

4)

(5)

An applicant must, within 14 days after submitting an
application, publish a notice of the application in a newspaper
circulating throughout the State.

The Industrial Registrar must, within 14 days after receiving an
application, notify any organisation registered under this Chapter
that, in the opinion of the Industrial Registrar, may be affected by
the application.

The Industrial Registrar may grant an applicant leave to amend
the application (including for the purposes of a change in the
name or rules of the organisation to meet an objection to
registration).

220 Objections to registration

(1

(2)

(3)

4)

5)

Any person may lodge with the Industrial Registrar a notice of
objection to an application for registration. The notice must be
lodged within 28 days after publication by the applicant of the
notice of the application in a newspaper or within 28 days after
being notified by the Industrial Registrar of the application
(whichever last occurs).

The notice of objection must set out with reasonable particularity
the ground or grounds of the objection and the facts and
circumstances relied on as establishing those grounds, and must
be verified by statutory declaration.

A copy of the notice of objection must be served on the applicant
for registration by the objector within 7 days after lodging the
objection with the Industrial Registrar.

After conducting a hearing into any objections to an application
for registration, the Industrial Registrar is to determine the
application. The Industrial Registrar may determine the
application without a hearing if there are no objections.

The procedure to be followed at any hearing in connection with
objections to registration is, subject to the rules of the
Commission, to be as directed by the Industrial Registrar.

Note. Section 194 provides for an appeal to the Commission against a
decision of the Industrial Registrar on the application for registration by the
applicant or an objector.
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Industrial Relations Bill 1995 Clause 218

Industrial organisations Chapter 5
Registration of organisations Part 3
Division 1

(2)

(k) in the case of a federal organisation—the rules of the
organisation (including any parent body) confer on the
organisation applying for registration a reasonable degree
of autonomy in the administration and control of New
South Wales assets and in the determination of questions
affecting solely or principally members resident in New
South Wales, and

(I)  in the case of a federal organisation of employees—the
application for registration of the organisation is made with
the consent of each registered State organisation whose
constitutional coverage extends to all or any of the class of
members proposed to be covered by the federal
organisation, and

(m) in the case of an organisation of employees—there is no
other industrial organisation of employees to which the
members of the organisation might conveniently belong.

An organisation may be registered even if its members include:
(a) officers of the organisation, or

(b)  in the case of an organisation of employers—persons other
than employees who carry on business but who do not
have any employees, or

(c) in the case of an organisation of employers—persons
admitted to membership who have ceased to be employers,
or

(d) in the case of an organisation of employees—independent
contractors who would be eligible for membership if their
work were done as an employee.

However, an organisation with any such members may be
registered only if it is effectively representative of the members
who are employees or employers, as the case requires.

219 Applications for registration

(1)

(2)

An application for registration under this Chapter is to be made
in the manner and form approved by the Industrial Registrar.

The Industrial Registrar may require information in the
application to be verified by statutory declaration and may
require proof of the authority of the applicants to act on behalf of
the organisation concerned.
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Clause 217

Industrial Relations Bill 1995

Chapter 5 Industrial organisations
Part 3 Registration of organisations
Division 1

(a)
(b)
(c)
(d)

(e)

6y

(8)

(h)

Q)

(4) In this section, federally registered organisation means an
organisation registered under the Industrial Relations Act 1988 of
the Commonwealth.

218 Criteria for registration

(1)  The Industrial Registrar is to grant the application for registration
if, and only if:

the organisation is a genuine organisation of a kind that is
capable of registration under this Chapter, and

the organisation is an organisation for furthering or
protecting the interests of its members, and

the organisation is capable of representing its members in
connection with industrial matters, and

in the case of an organisation of employees—the
organisation has, at the time of registration, at least 50
members who are employees, and

in the case of an organisation of employers—the
organisation has, at the time of registration, at least 2
members who are employers and those members employ
between them at least 50 employees, and

the rules of the organisation make provision as required by
this Chapter to be made by the rules of such an
organisation, and

in the case of an organisation consisting of the members of
a branch of an organisation—the branch is of sufficient
importance to be registered separately, and

the organisation does not have the same name as that of an
organisation registered under this Chapter and does not
have a name that is so similar to such a name as to be
likely to cause confusion, and

the name of the association is not, in the opinion of the
Industrial Registrar, unsuitable to be the name of a
registered organisation, and

in the case of a State organisation—a majority of the
members present at a general meeting of the organisation
or an absolute majority of the committee of management
of the organisation has passed, under the rules of the
organisation, a resolution in favour of registration of the
organisation, and
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Industrial Relations Bill 1995 Clause 217

Industrial organisations Chapter 5
Registration of organisations Part 3

Division 1
Part 3 Registration of organisations

Notes

1. Some defined terms in the Dictionary that are relevant to this Part include
office in an organisation; officer of an organisation; committee of
management of organisation.

2. The jurisdiction of the Commission under this Part is exercisable only by
the Commission in Court Session.

Division 1 Registration

217 Organisations capable of applying for registration

(1)

(2)

(3)

Any of the following organisations may apply to the Industrial
Registrar to be registered under this Chapter:

(a) an organisation of employees or employers that is formed
for the purpose of its incorporation under this Act, other
than a federally registered organisation (or a branch of
such an organisation) or another organisation which is
already incorporated under the Corporations Law, the
Associations Incorporation Act 1984 or any other Act (a
State organisation),

(b)  subject to subsection (2), an organisation of employees or
employers that is a federally registered organisation
(without branches) or a branch of such an organisation (a
federal organisation),

(c)  an organisation of employers that is incorporated under the
Corporations Law, Associations Incorporation Act 1984 or
any other Act, other than a federally registered
organisation (a separate organisation).

A federal organisation of employees cannot apply for registration
under this Chapter unless the application is made with the
consent of each registered State organisation of employees whose
constitutional coverage extends to all or any of the class of
members proposed to be covered by the federal organisation.

The regulations may declare that any specified organisation or
class of organisation is capable, or is taken, to be registered under
this Chapter. The regulations may modify the application of this
Chapter in respect of any such organisation.
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Clause 215
Chapter 5

Part 2

Industrial Relations Bill 1995
Industrial organisations
State peak councils

Part 2

State peak councils

215 State peak council—employees

For the purposes of this Act, the Labor Council of New South
Wales is the State peak council for employees.

216 State peak councils—employers

(1)

(2)

3)

4)

For the purposes of this Act, an organisation approved for the
time being by the Commission under this section is a State peak
council for employers. More than one organisation may be so
approved.

The Commission may approve as a State peak council for
employers an organisation that is representative of a significant
number of member associations or organisations of employers
(being associations or organisations whose members operate
primarily in New South Wales).

The Commission may at any time revoke any such approval for
any reason it thinks fit.

The regulations may make provision for or with respect to
approvals under this section and the application to an approved
organisation of any requirements applicable to industrial
organisations (with or without modifications).
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Industrial organisations Chapter 5
Principles of association Part 1

(3) The holder of such a certificate is taken to be a member of an
industrial organisation of employees for the purposes of any right
of preference in employment of members of such organisations
in an industrial instrument.

213 Enforcement

(1) The Commission may, by order, enforce the provisions of this
Part on the application of an industrial organisation or by any
person affected by a contravention of this Part.

(2) The Commission may, in particular, for that purpose do any one
or more of the following:

(a)
(b)

(c)

(d)
(e)

®

(g)

order the reinstatement or re-employment of an employee,

order the employer to promote or otherwise advance an
employee in his or her employment,

order the employer to pay an employee or prospective
employee the whole or any part of the amount of
remuneration or other financial benefits lost or foregone,

order the employer to employ a prospective employee,

order the employer not to carry out a threat to victimise an
employee or not to make any further such threat,

order an industrial organisation (or its officials or
employees) to take any particular action or to cease any
particular activity,

make consequential orders (including orders concerning
continuity of service).

214 Application of Part

This Part applies despite anything to the contrary in an industrial
instrument.
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Clause 211
Chapter 5
Part 1

Industrial Relations Bill 1995
Industrial organisations
Principles of association

211 No preference to members of employee organisations over
non-members without consent or agreement

(1)

(2)

(3)

(4)

(5)

(6)

An industrial instrument cannot confer a right of preference of
employment in favour of a member of an industrial organisation
of employees over a person who is not a member of such an
organisation.

However, an award made with the consent of the parties to the
award or an enterprise agreement may confer such a right of
preference if:

(a) the preference applies only between prospective
employees for the purposes of recruitment, and

(b) a prospective employee is not given preference over
another prospective employee who has greater merit.

Any such authorised preference must nominate members of one
or more organisations to which it applies.

Any such authorised preference applies even if it contravenes the
other provisions of this Part.

This section applies to industrial instruments in force on the
commencement of this section, but any such authorised
preference may only be conferred after that commencement.

For the purposes of this section, a member of an industrial
organisation includes a person who has applied to become a
member of the organisation.

212 Conscientious objection to membership of organisation

(1)

(2)

The Industrial Registrar may issue a certificate of conscientious
objection to a person who satisfies the Industrial Registrar that he
or she holds a genuine conscientious objection to becoming a
member of an industrial organisation of employees.

The Industrial Registrar may refuse to issue or may cancel such a
certificate if the person does not pay the Industrial Registrar fees
(including periodic fees) of such amount as the Industrial
Registrar determines would be payable for membership of a
relevant industrial organisation of employees.
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Chapter 5 Industrial organisations

Part 1

Principles of association

209 Freedom of association

(1) A person is entitled to be a member of an industrial organisation,
but can be prevented from becoming or remaining a member by
the organisation acting under its rules and in accordance with
section 260.

(2) A person cannot be compelled to become, or remain, a member
of an industrial organisation.

210 Freedom from victimisation

An employer or industrial organisation must not victimise an
employee or prospective employee because the person:

(a)

(b)

(c)
(d)
(e)

(H)

(g)

(h)

is or was a member or an official of an industrial
organisation of employees or otherwise an elected
representative of employees, or

does not belong to an industrial organisation of employees,
or holds a certificate of conscientious objection to
becoming a member of such an industrial organisation, or

refuses to engage in industrial action, or
exercises functions conferred under this Act, or

claims a benefit to which the person is entitled under the
industrial relations legislation or an industrial instrument,
or

informs any person of an alleged breach by an employer of
the industrial relations legislation or of an industrial
instrument, or

participates, or proposes to participate, in proceedings
relating to an industrial matter, or

engages in, or proposes to engage in, any public or
political activity (unless it interferes with the performance
of the employee’s duties).
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Clause 207 Industrial Relations Bill 1995
Chapter 4 Industrial Relations Commission
Part 10 Industrial Registrar

Part 10 Industrial Registrar

207 Appointment of Industrial Registrar and staff

An Industrial Registrar, Deputy Industrial Registrars and such
other staff as may be necessary for the purposes of this Act are to
be employed under Part 2 of the Public Sector Management Act
1988.

208 Functions of Industrial Registrar and Deputy Industrial
Registrar

(1)

The Industrial Registrar has the functions conferred or imposed
on the Industrial Registrar by or under this or any other Act or
law.

(2) A Deputy Industrial Registrar may exercise the functions of the

Industrial Registrar:

(a) as directed by the Industrial Registrar, and

(b)  during the absence of, or a vacancy in the office of, the
Industrial Registrar.

(3)  Anything done or omitted by a Deputy Industrial Registrar in
exercising a function of the Industrial Registrar has effect as if it
had been done or omitted by the Industrial Registrar.

(4) The regulations may make provision for or with respect to the
functions of the Industrial Registrar.
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Industrial Relations Bill 1995 Clause 206
Industrial Relations Commission Chapter 4
Co-operation between State and Federal tribunals Part 9

(4)

(5)

(6)

(b) inrelation to a particular matter, exercise functions that the
person has in relation to the matter both as a member of
the State Commission and as a member of the Federal
Commission.

The appointment, as a member of the State Commission, of a
person who is a member of the Federal Commission may be for a
fixed term and such a member holds office until:

(a) the expiration of the term, or

(b) he or she ceases to be a member of the Federal
Commission, or

(c)  he or she resigns, or is removed, from office as a member
of the State Commission,

whichever first occurs.

A member of the Federal Commission who is appointed as a
member of the State Commission is not to be remunerated as a
member of the State Commission, but may be paid such
allowances as the Minister considers to be reasonable for
expenses incurred in discharging the duties of a member of the
State Commission.

In this section:

Federal Commission includes any industrial tribunal (in addition
to the Federal Commission) constituted by a law of the
Commonwealth that is prescribed by the regulations for the
purposes of this section.

member of the State Commission includes a judicial member of
the State Commission.

Note. Members of the State Commission may also hold dual appointments
as members of other State tribunals, for example, as members of the Equal
Opportunity Tribunal (section 69E of the Anti-Discrimination Act 1977) or of
the Government and Related Employees Appeal Tribunal (sections 7 and 10
of, and Schedule 1 to, the Government and Related Employees Appeal
Tribunal Act 1980).

Page 103

pcol DRAFT BILL b95-023.doc Tue Nov 21 17:46:01 1995

10

15

20

25

30



Clause 204
Chapter 4
Part 9

Industrial Relations Bill 1995
Industrial Relations Commission
Co-operation between State and Federal tribunals

(2)

3)

4)

)

205 Joint
(1)

(2)

(h

(2)

3)

The State President may revoke that request at any time before
the Federal Commission determines the matter.

The member of the Federal Commission to whom the matter is
allocated has, for the purpose of dealing with the matter, the
functions of the State Commission under this Act (other than a
Full Bench of the Commission or the Commission in Court
Session).

The determination of the matter is, for the purposes of this Act,
taken to have been made by a member of the State Commission
under this Act.

This section does not apply to a matter that may only be dealt
with by the State Commission in Court Session.

proceedings

A member of the State Commission may exercise, in the
presence of:

(a) a member of the Federal Commission, and

(b) the parties to any proceedings before the Federal
Commission, and

(¢) any witness summoned by the Federal Commission,

any of the functions that are exercisable by the member of the
State Commission in relation to a matter.

Evidence may be given, and submissions made, jointly for the
purposes of the proceedings before the State Commission and the
Federal Commission.

206 Dual Federal and State appointments of members

A member of the State Commission may hold office as a member
of the Federal Commission.

A member of the Federal Commission may, if otherwise eligible,
be appointed as a member of the State Commission unless the
law of the Commonwealth otherwise provides.

A person who is a member of the State Commission and also a
member of the Federal Commission may, in accordance with any
agreement made between the State President and the head of the
Federal Commission:

(a) exercise functions as a member of the Federal
Commission, and
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Industrial Relations Bill 1995 Clause 202
Industrial Relations Commission Chapter 4
Co-operation between State and Federal tribunals Part 9

Part 9 Co-operation between State and Federal
tribunals

202 Definitions
In this Part:

Federal Act means the Industrial Relations Act 1988 of the 5
Commonwealth.

Federal Commission means the Australian Industrial Relations
Commission.

Federal President means the President of the Federal
Commission. 10

State Commission means the Industrial Relations Commission
established by this Act.

State President means the President of the State Commission.

203 Referral of matter by Federal President to State Commission

(1)  If the Federal President duly requests the State Commission to 15
deal under the Federal Act with a matter with which the Federal
Commission is empowered to deal, the matter may be allocated
by the State President to a member of the State Commission.

(2)  The member of the State Commission must cease dealing with
the matter if the request is duly revoked before the matter is 20
determined.

(3) The member of the State Commission has the functions conferred
by the Federal Act for the purpose of dealing with the matter.

(4)  The determination of the matter is, for the purposes of this Act,
taken not to have been made by a member of the State 25
Commission under this Act.

204 Referral of matter by State President to Federal Commission

(1) The State President may request the Federal Commission to deal
~ under this Act with a matter with which the State Commission is
empowered to deal. 30
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Clause 199
Chapter 4
Part 8

Industrial Relations Bill 1995
Industrial Relations Commission
Industrial Committees

3)

“4)

(5)

Any function so exercised is taken to have been exercised by the
member of the Commission who is the Chairperson sitting alone.

An Industrial Committee is not to exercise a function if the
Commission has directed that proceedings before the Committee
on the matter be discontinued.

This section does not apply to a function that may only be
exercised by the Commission in Court Session.

200 Duration and dissolution of Industrial Committees

(1)

(2)

(3)

(4)

(5)

(6)

An Industrial Committee continues in existence for 3 years after
it is established, unless it is sooner dissolved.

The Commission constituted by a Presidential Member may, on
application or on its own initiative, dissolve an Industrial
Committee.

The Commission constituted by a Presidential Member may
extend the duration of an Industrial Committee for a period not
exceeding 3 years at a time. The duration of the Committee may
be extended even though the current period of the Committee has
expired.

If the duration of an Industrial Committee is extended, the
existing members of the Committee (or the members of the
Committee on its expiration) continue in office without the need
for their re-appointment.

Nothing in this section prevents an Industrial Committee that has
been dissolved or that has expired from being re-established and
new members appointed.

Any matter pending before an Industrial Committee on its
dissolution is taken to be pending before the member of the
Commission constituting the dissolved Committee in connection
with the matter.

201 Provisions relating to members and procedure of Industrial
Committees

Schedule 3 has effect with respect to Industrial Committees.
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Industrial Relations Bill 1995 Clause 198
Industrial Relations Commission Chapter 4
Industrial Committees Part 8

Part 8 Industrial Committees

198 Establishment of Industrial Committees

(1) The Commission constituted by a Presidential Member may, on
application, establish an Industrial Committee to operate in
relation to the whole or any part of a particular industry
(including an occupation).

(2)  An Industrial Committee is to consist of the following:

(a) the member of the Commission to whom the matter to be
dealt with by the Committee has been allocated, and

(b) equal numbers, determined by the Commission, of
representatives of employers and representatives of
employees.

The relevant member of the Commission is to be the Chairperson
of the Committee when it deals with that matter.

(3) The members of an Industrial Committee (other than the
Chairperson) are to be appointed by the Industrial Registrar
following nomination as prescribed by the regulations.

(4)  If the Industrial Registrar is satisfied that there has been a failure
to nominate a person for appointment, the Industrial Registrar
may appoint an appropriately qualified person to the Committee.

199 Functions of Industrial Committee

(1)  The functions of the Commission under this Act with respect to a
matter may be exercised in accordance with this Act by an
Industrial Committee, but only in respect of the industry (or part
of the industry) for which the Committee is established.

(2)  Any such function may be so exercised only if:

(a) the matter is allocated to the Committee by the President
of the Commission, or

(b) application for the exercise of the function in respect of the
matter is made to the Committee by:
(i)  any employer in the industry (or part of the industry)
for which the Committee is established or any
industrial organisation of such employers, or

(i) an industrial organisation of employees in the
industry (or part of the industry) for which the
Committee is established.
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Clause 197
Chapter 4
Part 7

Industrial Relations Bill 1995
Industrial Relations Commission
Appeals and references to Commission

197 Appeals from and stated cases by Local Court

(1

(2)

(3)

“4)

(5)

An appeal lies to a Full Bench of the Commission in Court
Session against:

(a) any order made under this Act by a Local Court for the
payment of money or the dismissal by the Local Court of
an application for such an order, or

(b) any conviction or penalty imposed by the Local Court for
an offence against this Act or the regulations, or

(c) acivil penalty imposed under this Act by a Local Court for
a contravention of an industrial instrument.

On the application of a party to any proceedings authorised by
this Act to be brought before it, a Local Court may state a case
for the opinion of a Full Bench of the Commission in Court
Session.

The provisions of the Justices Act 1902 that relate to appeals to
the District Court and to the stating of cases by justices for the
opinion of the Supreme Court, the decisions of those Courts on
those matters and the carrying out of any such decision apply,
subject to the regulations under this Act, to appeals to, and cases
stated for the opinion of, a Full Bench of the Commission in
Court Session.

The Full Bench of the Commission in Court Session may refer a
matter the subject of an appeal back to the Local Court with such
directions or recommendations as it considers appropriate.

No other proceedings in the nature of an appeal or for prohibition
may be taken in respect of proceedings to which this section
applies.
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196

The Commission may hear and determine a part of the matter and
refer the remainder back to the Industrial Registrar.

(4) A matter before the Industrial Registrar is to be heard and
determined by the Commission if the President refers the matter
for hearing and determination by the Commission (whether
constituted by a single member or by a Full Bench).

Appeals from and references by members of Commission in
criminal proceedings

(1) This section applies (and the other provisions of this Part do not
apply) to appeals and references to the Full Bench of the
Commission in Court Session in respect of criminal proceedings
taken before a judicial member of the Commission.

(2) The Criminal Appeal Act 1912 applies to any such appeal or
reference in the same way as it applies to an appeal or reference
to the Court of Criminal Appeal in respect of criminal
proceedings taken before a Judge of the Supreme Court in its
summary jurisdiction.

(3) For the purposes of subsection (2), a reference (however
expressed) in the Criminal Appeal Act 1912:

(a) to the Court of Criminal Appeal—is taken to be a
reference to a Full Bench of the Commission in Court
Session, and

(b)  to the Supreme Court—is taken to be a reference to the
Commission in Court Session, and

(c) to rules—is taken to be a reference to rules of the
Commission, and

(d) to the Attorney General—is taken to include a reference to
the Minister, and

(e) to the Director of Public Prosecutions—is taken to include
a reference to the prosecutor in the proceedings before the
Commission in Court Session, and

(f)  to the registrar—is taken to be a reference to the Industrial
Registrar.

(4)  Subsection (2) does not apply to any provision of the Criminal
Appeal Act 1912 relating to costs.

| pcod
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Part 7

Clause 194
Chapter 4

Industrial Relations Bill 1995
Industrial Relations Commission
Appeals and references to Commission

(2)

3)

(4)

(5)

An appeal against a decision relating to the refusal of an
application for registration or an objection to any such
application may only be made by the applicant or a party to the
hearing of the matter by the Industrial Registrar. The regulations
and, subject to the regulations, the rules of the Commission may
make provision with respect to the persons who may appeal
under this section.

If an appeal is instituted under this section, the Commission may,
on such terms as it considers appropriate, order that the decision
concerned be wholly or partly stayed pending determination of
the appeal or until further order of the Commission.

For the purposes of an appeal under this section, the Commission
may, by leave, receive further evidence.

On hearing an appeal under this section, the Commission may do
any one or more of the following:

(a) confirm, quash or vary the decision concerned,

(b) make a decision dealing with the subject-matter of the
decision concerned,

(c)  direct the Industrial Registrar to take further action to deal
with the subject-matter of the decision as directed by the
Commission.

195 Reference by, or removal from, Industrial Registrar to
Commission

(1

The Industrial Registrar may refer to the President, for decision
by the Commission:

(@) a matter (or part of a matter) before the Industrial
Registrar, or

(b) a question arising in a matter before the Industrial

Registrar.
(2)  The President is to determine whether or not the Commission
should deal with the matter or question.
(3) The Commission may:
(a)  hear and determine the matter or question, or
(b)  refer the matter or question back to the Industrial Registrar,
with such directions or recommendations as the
Commission considers appropriate.
Page 96

pcol

DRAFT BILL b95-023.doc Tue Nov 14 00:59:40 1995

15

20

25

30

35



Industrial Relations Bill 1995 Clause 192

Industrial Relations Commission Chapter 4
Appeals and references to Commission Part 7
(2)  The Full Bench may direct that its decision on an appeal under

this Part take effect as from any specified date after the lodging
of the original application relating to the decision.

193 References by members to Full Bench

194

()

(2)

(3)

4)

A member of the Commission may refer to the President, for
decision by a Full Bench of the Commission:

(a) a matter (or part of a matter) before the member, or
(b) a question arising in a matter before the member.

The President is to determine whether or not a Full Bench should
deal with the matter or question.

The Full Bench may:

(a) hear and determine the matter or question, or

(b) refer the matter or question back to the member, with such
directions or recommendations as the Commission
considers appropriate.

The Full Bench may hear and determine a part of the matter and
refer the remainder back to the member.

This section extends to a reference by a member who is the
Chairperson of an Industrial Committee of a matter before the
Committee.

Appeal from Industrial Registrar to Commission

(1)

A person may appeal to the Commission against:

(a) a decision made by the Industrial Registrar in a matter (or
any part of a matter) arising under this Act that directly
affects the person, or

(b) a refusal by the Industrial Registrar to make such a
decision.

However, an appeal does not lie if the decision or refusal relates
to settling minutes of an award or other decision of the
Commission.
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Clause 190
Chapter 4
Part 7

Industrial Relations Bill 1995
Industrial Relations Commission
Appeals and references to Commission

190 Stay of decision appealed against

If an appeal is made under this Part to a Full Bench of the
Commission, the Full Bench or the Commission constituted by a
Presidential Member may, on such terms as it considers
appropriate, order that the decision concerned be wholly or partly
stayed pending determination of the appeal or until further order
of the Full Bench or Commission.

191 Nature of appeal

(1)

(2)

(3)

An appeal to a Full Bench of the Commission under this Part is
not by way of a new hearing and is to be determined on the
evidence and material adduced in relation to the decision
appealed against.

However, the Full Bench may, by leave, receive further evidence
if it considers that special grounds exist or if the evidence
concerns matters occurring after the decision appealed against.

To avoid doubt, the Full Bench cannot merely substitute its
decision on the matter, but must follow the principles applying to
appeals from discretionary decisions, whether or not further
evidence is received.

Note. The above section generally follows the decision of the Full Industrial
Relations Commission in Big W Discount Stores v Donato (1995) 58 IR 239
as to the nature of an appeal. The appeals in respect of which the section
applies include appeals in connection with awards, unfair dismissals,
approvals of enterprise agreements, unfair contracts or contraventions of
dispute orders.

192 Powers on appeal

(h

On an appeal under this Part to a Full Bench of the Commission,
the Full Bench may (in accordance with this Act):

(a)  confirm, quash or vary the decision of the Commission
concerned, or

(b)  direct a member of the Commission to take further action
under this Act to carry its decision on the appeal into
effect, or

(c)  refer the matter back to the member of the Commission,
with such directions or recommendations as the Full Bench
considers appropriate.

The Full Bench may determine a part of the matter and refer the
remainder back to the member of the Commission.
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Industrial Relations Bill 1995 Clause 187
Industrial Relations Commission Chapter 4
Appeals and references to Commission Part 7

Part 7

Appeals and references to Commission

187 Appeal to Full Bench from decision of Commission

The following may appeal to a Full Bench of the Commission

against a decision of the Commission constituted by a single

member:

(a) a party to the proceedings in which the decision was made,

(b) an industrial organisation, or an association registered
under Chapter 6, affected by the decision,

(c) the Minister if the Minister considers that the public
interest is, or is likely to be, affected by the decision,

(d) the President of the Anti-Discrimination Board if that
President considers that the decision is inconsistent with
the principles contained in the Anti-Discrimination Act
1977.

Note. An appeal lies against a decision of an Industrial Committee as if the
decision were that of a member of the Commission (see section 199 (3)).

188 Appeals to Full Bench by leave only

189

(D

(2)

3)

(4)

An appeal to a Full Bench of the Commission under this Part
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