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New South Wales

Electricity Supply Amendment Bill
1997

Explanatory note

This explanatory note relates to this Bill as introduced into Parliament.

This Bill is cognate with the Appropriation Bill 1997.

Overview of Bill

The object of this Bill is to amend the Electricity Supply Act 1995:

(a)  to impose an annual levy on electricity distributors from 1 July 1997,
and

(b)  to increase the price of electricity payable by non-franchise customers
of electricity distributors, and

(©) to ensure that the increased price is not passed on to franchise
customers by electricity distributors.

In general terms, franchise customers are smaller customers of electricity
distributors, while non-franchise customers are larger customers.

For the purposes of this explanatory note, the expression ‘“non-franchise
customers™ is to be read as including franchise customers who are
determined to be non-franchise customers but whose determination has not
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yet come into effect. Correspondingly, the expression ““franchise customers”
is to be read as excluding these customers. This reflects the definition of
eligible customer proposed to be inserted in the Dictionary by the proposed
Act.

Outline of provisions

Clause 1 specifies the name (also called the short title) of the proposed Act.
Clause 2 provides for the proposed Act to commence on the date of assent.
Clause 3 is a formal provision giving effect to the Schedule of amendments.
Schedule 1 [1] inserts a new Division into Part 3 of the Act.

Proposed section 32A contains definitions used in the new Division.

Proposed section 32B imposes a levy on each licensed electricity distributor
in each financial year, based on profit from “network income”. That income
is derived from the component of the price charged for electricity that is
based on the use of the distributor’s network, but not the supply component
of the price charged for electricity. The actual amount of the levy is as
determined by the Governor on the recommendation of the Treasurer in
accordance with the principles set out in the proposed section.

Proposed section 32C permits the amount of the levy to be varied in respect
of the financial year to which it relates.

Proposed sections 32D and 32E make provision for the levy in the case of
persons who become licensees during a financial year or cease to be licensees
during a financial year.

Proposed section 32F makes provision for the payment and recovery of the
levy.

Proposed section 32G makes it a condition of an electricity distributor’s
licence that the licensee has to comply with the obligations under the new
Division. The proposed section also makes it clear that the new Division does
not affect the provisions of the Public Finance and Audit Act 1983 relating to
payment of dividends. .

Schedule 1 [2] inserts a new Division into Part 4 of the Act.

Proposed section 43A contains definitions used in the new Division.
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Proposed section 43B increases the price of electricity supplied to
non-franchise customers by electricity distributors. The increase is 0.550
cents per kilowatt hour, and is applied to the network component of the price
of electricity. The increase is factored into the determination made by the
Independent Pricing and Regulatory Tribunal, and accordingly the increase
has to be passed on to non-franchise customers by electricity distributors
unless the Treasurer otherwise approves under the /ndependent Pricing and
Regulatory Tribunal Act 1992. Provision is made to prevent the supply
component of the price of electricity being reduced to offset the increase in
the network component.

Proposed section 43C prevents the price of electricity supplied to franchise
customers being increased so as to subsidise the increased price paid by
non-franchise customers.

Proposed section 43D requires electricity distributors to furnish returns to
the Treasurer.

Proposed section 43E makes it a condition of an electricity distributor’s
licence that the licensee has to comply with the obligations under the new
Division. Proposed subsection (2) also makes it clear that the new Division
applies to a non-franchise customer even if the customer is still being
supplied electricity under a standard form contract. Proposed subsection (3)
enables regulations to be made of a transitional nature, where it is not
practicable to ascertain the amount of electricity used in the first period after
the commencement of the proposed section. Proposed subsections (4)—(6)
enable exemptions from the new Division to be made where appropriate.
Proposed subsection (7) provides that the new Division does not provide
grounds for customers to challenge electricity accounts.

Schedule 1 [3] amends section 87 so that conditions of licences imposed by
proposed sections 32G and 43E are excluded from the monitoring role of the
Licence Compliance Advisory Board.

Schedule 1 [4] inserts two new sections into the Act.

Proposed section 99A requires determinations to be made under the
Independent Pricing and Regulatory Tribunal Act 1992 as if the provisions
relating to the levy and pricing of electricity under the proposed Act had not
been made.

Proposed section 99B enables the Treasurer to enter into agreements with
electricity distributors in connection with the levy and other matters as
determined by the Treasurer.

Schedule 1 [5] amends the Dictionary in the Act to include definitions of
expressions used in the provisions being inserted into the Act.
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No , 1997

A Bill for

An Act to amend the Electricity Supply Act 1995 to provide for the
imposition of a levy on electricity distributors and with respect to the pricing

of electricity services supplied to electricity customers; and for other
purposes.




Clause 1 Electricity Supply Amendment Bill 1997
\
;

The Legislature of New South Wales enacts:

1 Name of Act
This Act is the Electricity Supply Amendment Act 1997.

2 Commencement

This Act commences on the date of assent. 5

3 Amendment of Electricity Supply Act 1995 No 94

The Electricity Supply Act 1995 is amended as set out in
Schedule 1.
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Schedule 1

Schedule 1

Insert after

Division 5

(1)

(2)

Amendments
(Section 3)

[1] Part 3, Division 5

Division 4 of Part 3:

Levy

32A Definitions

In this Division:

licensee means the holder of an electricity distributor’s
licence.

network income of a licensee means the income derived
by the licensee from the use of the distribution system of
the licensee in the provision of electricity network
services, but does not include the income derived by the
licensee from the supply component of the price of
electricity supplied by the licensee.

supply component of the price of electricity supplied by
a licensee means so much of that price as is referable to
the supply of electricity under a customer supply
contract.

32B Electricity distributor’s levy

A licensee must pay to the Treasurer, in respect of each
financial year during which the licensee holds an
electricity distributor’s licence, the levy determined in
respect of that year by order of the Governor, on the
recommendation of the Treasurer, applying to the
licensee and published in the Gazette.

The Treasurer, in recommending the amount of a levy
for a financial year payable by a licensee, must be
satisfied that the amount reasonably represents the
amount by which the network income (as estimated by
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3)

the Treasurer) of the licensee in that year is likely to
exceed the sum of the amounts (as estimated by the
Treasurer) to be:

(a)  the costs of deriving the income, and

(b) the taxes payable in deriving that income, and

(c) a reasonable return on the capital of the licensee
used in deriving that income,

having regard to:

(d) the likely consumption of electricity by eligible
customers of the licensee in that financial year,
and

(e) such other matters as the Treasurer determines
after consultation with the licensee.

The levy is payable for the financial year commencing
on 1 July 1997 and later financial years.

32C Variation of levy

(1

(2)

(3)

The amount of a levy payable by a licensee in respect of
a financial year may be varied by order of the Governor
applying to the licensee and published in the Gazette.

Such an order may be made before or during the
financial year concerned or during the following
financial year, but not later.

The Treasurer, in recommending a variation of a levy for
a financial year payable by a licensee, must be satisfied
of the matters referred to in section 32B (2).

32D Becoming a licensee during a year

(D

(2)

If a person becomes a licensee during a financial year, a
levy may be determined under this Division for the
licensee in respect of the remaining part of that financial
year.

The other sections of this Division apply to the licensee
in respect of that financial year as if references in those
sections to a financial year were references to the
remaining part of that financial year.
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(1)

(2)

(3)

4)

(5)

(1)

(2)

32E Ceasing to be a licensee during a year

If a person ceases to be a licensee during a financial
year, the amount of levy payable by the licensee may be
adjusted by order of the Governor, applying to the
licensee and published in the Gazette, having regard to
the length of the portion of that financial year that the
electricity distributor’s licence was in force.

Such a person is entitled to a refund of any money paid
in excess of the amount of the levy as so adjusted.

However, a person does not, by ceasing to be a licensee,
cease to be liable to a levy, or to a variation of a levy
under section 32C, in respect of any period during which
the person was a licensee.

Accordingly, a reference in this Division to a licensee
includes a reference to a former licensee, but without
making the former licensee liable to a levy in respect of
any period after the person ceased to be the holder of an
electricity distributor’s licence.

The other sections of this Division apply for the purpose
of calculating an adjustment referred to in subsection (1)
or a variation referred to in subsection (3) as if
references in those sections to a financial year were
references to the portion of the financial year during
which the electricity distributor’s licence was in force.

32F Payment and recovery of levy

The levy in respect of a financial year is payable at such
times (whether during or after that year) and in such
manner as are:

(a) determined in the order imposing, varying or
adjusting it (subject to any agreement referred to
in paragraph (b)), or

(b)  agreed on between the Treasurer and the licensee
under section 99B.

A levy under this Division is recoverable as a debt due to
the Crown in any court of competent jurisdiction.
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(2]

(1)

(2)

32G Operation of Division
It is a condition of an electricity distributor’s licence that

the licensee must pay the levy in accordance with this
Division.

Nothing in this Division affects the operation of section
59B of the Public Finance and Audit Act 1983.

Part 4, Division 4

Insert after Division 3 of Part 4:

Division 4
43A Definitions

Pricing of electricity

In this Division:

IPART electricity network pricing determination means
a determination of the Independent Pricing and
Regulatory Tribunal under the Independent Pricing and
Regulatory Tribunal Act 1992 to the extent that it relates
to:

(a)  the determination of the maximum price for the
provision of electricity network services by a
licensed electricity distributor, or

(b) the determination of the methodology for fixing
the maximum price for the provision of electricity
network services by a licensed electricity
distributor.

licensee means the holder of an electricity distributor’s
licence.

supply component of the price of electricity supplied by
a licensee means so much of that price as is referable to
the supply of electricity under a customer supply
contract.

43B Pricing of electricity for eligible customers

(1)

The maximum price for electricity network services that
are the subject of an IPART electricity network pricing
determination and that are provided to an eligible
customer by a licensee is increased by an amount equal
to 0.550 cents per kilowatt hour of the electricity
supplied.
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(2)

(3)

(1)

. (2)

3)

An IPART electricity network pricing determination has
effect under the Independent Pricing and Regulatory
Tribunal Act 1992 (without limitation including section
18, but excluding sections 16 and 17 and any prescribed
provisions of that Act) as if it contained provisions for
the increase effected by subsection (1).

A licensee must ensure that the supply component of the
price of electricity supplied by the licensee under a
customer supply contract between it and an eligible
customer is not set at a level that offsets (or is intended
to offset), wholly or partly, the increase effected by
subsection (1).

43C Pricing of electricity for other customers

A licensee must ensure that the supply component of the
price of electricity supplied by the licensee to a franchise
customer (other than an eligible customer) is not set at a
level that subsidises (or is intended to subsidise), wholly
or partly, the increase effected by section 43B (1).

43D Returns

A licensee is, within such periods as are specified or
described from time to time by the Treasurer by notice to
the licensee or by notice published in the Gazette,
required to furnish to the Treasurer a return setting out:

(a)  such information relating to forecast and actual
consumption of electricity by eligible customers as
is specified or described in such a notice, and

(b)  such other information as is specified or described
in such a notice, being information that is relevant
to the licensee’s obligations under this Division.

The information in such a return is to be furnished in
such manner and form as is specified or described in
such a notice.

The Treasurer may, by notice to the licensee or by notice
published in the Gazette, require supplementary or
further information from the licensee at any time.
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43E Operation of Division

(1)

(2)

(3)

4)

)

(6)

(7)

It is a condition of an electricity distributor’s licence that
the licensee must comply with the requirements of this
Division.

This Division applies to eligible customers whether they
are provided with electricity network services under

negotiated customer connection contracts or under
standard form customer connection contracts.

The regulations may make provision for or with respect
to phasing in the increase effected by section 43B (1) in
relation to any class or classes of eligible customers, in
cases where it is not practicable to ascertain the exact
amount of electricity supplied for any period
commencing with the commencement of this section.

This Division does not apply to electricity network
services provided to an eligible customer under a
negotiated customer connection contract that:

(a) was entered into before 6 May 1997, and

(b)  contains a provision in force before that date that
expressly precludes payment of additional charges
for electricity network services provided under it.

This Division does not apply in relation to electricity
network services provided during any period specified or
described in an order made by the Governor on the
recommendation of the Treasurer and published in the
Gazette.

This Division does not apply in relation to electricity
network services provided to eligible customers of a
class specified or described in an order made by the
Governor on the recommendation of the Treasurer and
published in the Gazette.

Nothing in this Division gives rise to any rights that are
justiciable by a customer of a licensee or to any grounds
that constitute a defence to proceedings for the recovery
of any amount from a customer of a licensee.
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[3]

[4]

[5]

Section 87 Functions of Board

Insert after section 87 (2):

(3)

This section does not apply to a condition referred to in
section 32G or 43E.

Sections 99A, 99B

Insert after section 99:

99A |IPART determinations

IPART electricity network pricing determinations are to
be made under the Independent Pricing and Regulatory
Tribunal Act 1992 as if Division 5 of Part 3 and Division
4 of Part 4 of this Act had not been enacted.

99B Agreement with licensed electricity distributors

Dictionary

The Treasurer, on behalf of the Government, may enter
into an agreement in writing with one or more of the
licensed electricity distributors relating to electricity
distributors’ levies and such other matters as the
Treasurer determines.

Insert in alphabetical order:

electricity network services means services (relating to
the transmission and distribution of electricity) declared
to be government monopoly services by clause 2 (b) of
the Government Pricing Tribunal (Electricity Services)
Order 1993 published in Gazette No 124 of
12 November 1993 at page 6795 (or by the
corresponding provision of any order replacing that
order). A reference in this definition to an order extends
to any amendments made to the order from time to time.
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eligible customer means:
(a) a non-franchise customer, or

(b) a franchise customer who satisfies the criteria
specified or described in an order under section 92
for being or becoming a non-franchise customer,
but who is not a non-franchise customer by reason
only that the order (or the declaration in the order)
has not yet taken effect in respect of the customer.

financial year means a period of 12 months
commencing on 1 July.
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Act No 36, 1997

An Act to amend the Electricity Supply Act 1995 to provide for the
imposition of a levy on electricity distributors and with respect to the pricing
of electricity services supplied to electricity customers; and for other
purposes. [Assented to 25 June 1997]




Section 1 Electricity Supply Amendment Act 1997 No 36

The Legislature of New South Wales enacts:

1 Name of Act

This Act is the Electricity Supply Amendment Act 1997.

2 Commencement

This Act commences on the date of assent.

3 Amendment of Electricity Supply Act 1995 No 94

The Electricity Supply Act 1995 is amended as set out in
Schedule 1.
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(Section 3)
[1] Part 3, Division 5

Insert after

Divisi_on 5

Division 4 of Part 3:

Levy

32A Definitions

In this Division:

licensee means the holder of an electricity distributor’s
licence.

network income of a licensee means the income derived
by the licensee from the use of the distribution system of
the licensee in the provision of electricity network
services, but does not include the income derived by the
licensee from the supply component of the price of
electricity supplied by the licensee.

supply component of the price of electricity supplied by
a licensee means so much of that price as is referable to
the supply of electricity under a customer supply
contract.

32B Electricity distributor’s levy

(1)

(2)

A licensee must pay to the Treasurer, in respect of each
financial year during which the licensee holds an
electricity distributor’s licence, the levy determined in
respect of that year by order of the Governor, on the
recommendation of the Treasurer, applying to the
licensee and published in the Gazette.

The Treasurer, in recommending the amount of a levy
for a financial year payable by a licensee, must be
satisfied that the amount reasonably represents the
amount by which the network income (as estimated by

Page 3
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the Treasurer) of the licensee in that year is likely to
exceed the sum of the amounts (as estimated by the
Treasurer) to be:

(a) the costs of deriving the income, and
(b) the taxes payable in deriving that income, and

(c) a reasonable return on the capital of the licensee
used in deriving that income,

having regard to:

(d) the likely consumption of electricity in that
financial year by eligible customers who are
connected to the licensee’s distribution system,
and

(e) such other matters as the Treasurer determines
after consultation with the licensee.

(3)  The levy is payable for the financial year commencing
on | July 1997 and later financial years.

32C Variation of levy

(I)  The amount of a levy payable by a licensee in respect of
a financial year may be varied by order of the Governor
applying to the licensee and published in the Gazette.

(2)  Such an order may be made before or during the
financial year concerned or during the following
financial year, but not later.

3) The Treasurer, in recommending a variation of a levy for
a financial year payable by a licensee, must be satisfied
of the matters referred to in section 32B (2).

32D Becoming a licensee during a year

(1)  If a person becomes a licensee during a financial year, a
levy may be determined under this Division for the
licensee in respect of the remaining part of that financial
year.

(2)  The other sections of this Division apply to the licensee
in respect of that financial year as if references in those
sections to a financial year were references to the
remaining part of that financial year.
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32E Ceasing to be a licensee during a year

(1

(2)

(3)

4)

(5)

If a person ceases to be a licensee during a financial
year, the amount of levy payable by the licensee may be
adjusted by order of the Governor, applying to the
licensee and published in the Gazette, having regard to
the length of the portion of that financial year that the
electricity distributor’s licence was in force.

Such a person is entitled to a refund of any money paid
in excess of the amount of the levy as so adjusted.

However, a person does not, by ceasing to be a licensee,
cease to be liable to a levy, or to a variation of a levy
under section 32C, in respect of any period during which
the person was a licensee.

Accordingly, a reference in this Division to a licensee
includes a reference to a former licensee, but without
making the former licensee liable to a levy in respect of
any period after the person ceased to be the holder of an
electricity distributor’s licence.

The other sections of this Division apply for the purpose
of calculating an adjustment referred to in subsection (1)
or a variation referred to in subsection (3) as if
references in those sections to a financial year were
references to the portion of the financial year during
which the electricity distributor’s licence was in force.

32F Payment and recovery of levy

(1)

(2)

The levy in respect of a financial year is payable at such
times (whether during or after that year) and in such
manner as are:

(a) determined in the order imposing, varying or
adjusting it (subject to any agreement referred to
in paragraph (b)), or

(b) agreed on between the Treasurer and the licensee
under section 99B.

A levy under this Division is recoverable as a debt due to
the Crown in any court of competent jurisdiction.
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[2]

32G Operation of Division

(1)

(2)

It is a condition of an electricity distributor’s licence that
the licensee must pay the levy in accordance with this
Division.

Nothing in this Division affects the operation of section
59B of the Public Finance and Audit Act 1983.

Part 4, Division 4

Insert after

Division 4

Division 3 of Part 4:

Pricing of electricity

43A Definitions

In this Division:

IPART electricity network pricing determination means
a determination of the Independent Pricing and
Regulatory Tribunal under the Independent Pricing and
Regulatory Tribuna! Act 1992 to the extent that it relates
to:

(a) the determination of the maximum price for the
provision of electricity network services by a
licensed electricity distributor, or

(b)  the determination of the methodology for fixing
the maximum price for the provision of electricity
network services by a licensed electricity
distributor.

licensee means the holder of an electricity distributor’s
licence.

supply component of the price of electricity supplied by
a licensee means so much of that price as is referable to
the supply of electricity under a customer supply
contract.

43B Pricing of electricity for eligible customers

(1

The maximum price for electricity network services that
are the subject of an IPART electricity network pricing
determination and that are provided by a licensee with
respect to the supply of electricity to eligible customers
is increased by an amount equal to 0.550 cents per
kilowatt hour of the electricity supplied.
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(2)

An IPART electricity network pricing determination has
effect under the Independent Pricing and Regulatory
Tribunal Act 1992 (without limitation including section
18, but excluding sections 16 and 17 and any prescribed
provisions of that Act) as if it contained provisions for
the increase effected by subsection (1).

43C Pricing of electricity for other customers

A licensee must ensure that the supply component of the
price of electricity supplied by the licensee to a franchise
customer (other than an eligible customer) is not set at a
level that subsidises (or is intended to subsidise), wholly
or partly, the increase effected by section 43B (1).

43D Returns

(1)

()

3)

A licensee is, within such periods as are specified or
described from time to time by the Treasurer by notice to
the licensee or by notice published in the Gazette,
required to furnish to the Treasurer a return setting out:

(a) such information relating to forecast and actual
consumption of electricity by eligible customers as
is specified or described in such a notice, and

(b)  such other information as is specified or described
in such a notice, being information that is relevant
to the licensee’s obligations under this Division.

The information in such a return is to be furnished in
such manner and form as is specified or described in
such a notice.

The Treasurer may, by notice to the licensee or by notice
published in the Gazette, require supplementary or
further information from the licensee at any time.

43E Operation of Division

’ (1)

It is a condition of an electricity distributor’s licence that
the licensee must comply with the requirements of this
Division.
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(2)  This Division applies to eligible customers provided with
electricity network services under any contract.

(3)  The regulations may make provision for or with respect
to phasing in the increase effected by section 43B (1) in
relation to any class or classes of eligible customers, in
cases where it is not practicable to ascertain the exact
amount of electricity supplied for any period
commencing with the commencement of this section.

4) This Division does not apply to electricity network
services provided to an eligible customer under a
contract that:

(a) was entered into before 6 May 1997, and

(b) contains a provision in force before that date that
expressly precludes payment of additional charges
for electricity network services provided under it.

(5)  This Division does not apply in relation to electricity
network services provided during any period specified or
described in an order made by the Governor on the
recommendation of the Treasurer and published in the
Gazette.

(6)  This Division does not apply in relation to electricity
network services provided to eligible customers of a
class specified or described in an order made by the
Governor on the recommendation of the Treasurer and
published in the Gazette.

(7)  Nothing in this Division gives rise to any rights that are
Justiciable by a customer of a licensee or to any grounds
that constitute a defence to proceedings for the recovery
of any amount from a customer of a licensee.

[3] Section 87 Functions of Board

Insert after section 87 (2):

(3)  This section does not apply to a condition referred to in
section 32G or 43E.
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[4]

[5]

Dictionary

Sections 99A, 99B

Insert after section 99:

99A IPART determinations

IPART electricity network pricing determinations are to
be made under the Independent Pricing and Regulatory
Tribunal Act 1992 as if Division 5 of Part 3 and Division
4 of Part 4 of this Act had not been enacted.

99B Agreement with licensed electricity distributors

The Treasurer, on behalf of the Government, may enter
into an agreement in writing with one or more of the
licensed electricity distributors relating to electricity
distributors’ levies and such other matters as the
Treasurer determines.

Insert in alphabetical order:

electricity network services means services (relating to
the transmission and distribution of electricity) declared
to be government monopoly services by clause 2 (b) of
the Government Pricing Tribunal (Electricity Services)
Order 1993 published in Gazette No 124 of
12 November 1993 at page 6795 (or by the
corresponding provision of any order replacing that
order). A reference in this definition to an order extends
to any amendments made to the order from time to time.

eligible customer means:

(a) a non-franchise customer, or
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(b) a franchise customer who satisfies the criteria
specified or described in an order under section 92
for being or becoming a non-franchise customer,
but who is not a non-franchise customer by reason
only that the order (or the declaration in the order)
has not yet taken effect in respect of the customer.

financial year means a period of 12 months
commencing on 1 July.

[Minister’'s second reading speech made in—

Legislative Assembly on 6 May 1997
Legislative Council on 17 June 1997]
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