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LAND TAX MANAGEMENT (AMENDMENT) BILL 1991

EXPLANATORY NOTE

(This Explanatory Note relates to this Bill as introduced into Parliament)

The object of this Bill is to amend the Land Tax Management Act 1956:

(a)

()

©)

(@

(e)
®
®)

()

@

to make it clear that the existing land tax exemption for new rental
accommodation applies only to the extent that the land is actually used and
occupied for residential purposes;

to limit the Chief Commissioner’s power to treat land as “rural” (so that it can

qualify for the primary production exemption) to unzoned land (land zoned
rural or non-urban currently qualifies automatically);

to extend the exemption for a principal place of residence to unoccupied
residential land for 2 years after the land is purchased provided the owner
intends to use and occupy the land within that period as his or her principal
place of residence;

to extend the land tax exemption for boarding-houses for low-income persons
to the whole State by removing the current restriction on the location of the
boarding-house;

to make it clear that a boarding-house does not include premises subject to a
residential tenancy agreement;

to clarify the power of the Chief Commissioner to refund to a taxpayer an
overpayment of land tax;

to simplify the calculation of land tax liability of joint owners of premises
comprising a flat or flats by requiring each joint owner to be considered the
owner of that part of the premises he or she is entitled to occupy and to treat
that part as a strata lot for land tax purposes;

to clarify and consolidate provisions concemning the land tax treatment of
lessees of land owned by the Crown, councils or public authorities;

to delay the introduction of the land tax liability of lessees from councils or
public authorities for a further year;
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() to remove the list of public authorities from the Act and to provide for public
authorities to be listed in the regulations;

(k) to enact a consequential transitional provision.

Clause 1 specifies the short title of the proposed Act.

Clause 2 provides for the commencement of the proposed Act on 31 December
1991, except for the amendment made by Schedule 1 (12) (the amendment referred to in
(i) above) which is taken to have commenced on 31 December 1990.

Clause 3 gives effect to Schedule 1.

Clause 4 provides that the explanatory notes appearing in the Bill do not form part
of the proposed Act.

Schedule 1 makes the amendments to the Land Tax Management Act 1956 described
above. Each amendment is explained in detail in the explanatory note relating to the
amendment concerned.
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A BILL FOR

An Act to amend the Land Tax Management Act 1956 to make further
provision with respect to existing land tax exemptions, lessees of public
land and land tax refunds and to enact provisions concerning unoccupied
residential land and joint owners of flats; and for related purposes.
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The Legislature of New South Wales enacts:
Short title

1. This Act may be cited as the Land Tax Management (Amendment)
Act 1991.

Commencement

2. (1) This Act commences or is taken to have commenced on 31
December 1991, except as provided by subsection (2).

(2) Schedule 1 (12) is taken to have commenced on 31 December 1990.

Amendment of Land Tax Management Act 1956 No. 26

3. The Land Tax Management Act 1956 is amended as set out in
Schedule 1.

Explanatory notes

4. Matter appearing under the heading “Explanatory note” in Schedule
1 does not form part of this Act.

SCHEDULE 1—AMENDMENTS

(Sec. 3)
Amendment: exemption for primary production land

(1) Section 10 (Land exempted from tax):

In section 10 (1) (p) (ii), after “planning instrument or”,
insert “(in the case of land not within a zone under a
planning instrument)”.

Explanatory note

Item (1) alters current provisions for the exemption of land used for primary
production. Under one limb of the exemption, land used for primary production is
exempt if the land is within a rural or non-urban zone under a planning instrument or
alternatively is land that the Chief Commissioner is satisfied is rural land. The
amendment will restrict the availability of the alternative to unzoned land.



3
Land Tax Management (Amendment) 1991

SCHEDULE 1—AMENDMENTS—continued

Amendment: clarification of new rental accommodation provisions

(2) Section 10H (Exemption—new rental accommodation):
Omit section 10H (2) (a), insert instead:

(a) the whole of the land is used and occupied as the
principal place of residence of one or more persons and
for no other purpose; and

(3) Section 10J (Reduction—new rental accommodation):
Omit section 10J (b), insert instead:

(b) only part of the land is used and occupied as the
principal place of residence of one or more persons and
for no other purpose,

Explanatory note

Items (2) and (3) amend existing provisions conferring land tax exemption in respect
of new rental accommodation to make it clear that the exemption applies only to the
extent that the land concemed is used and occupied for residential purposes and does not
apply to any part of the land that is not so used and occupied.

Amendment: exemption for certain boarding-houses

(4) Section 10Q (Exemption—boarding-houses for low-income
persons):

(a) In the definition of “boarding-house” in section 10Q (1),
after “force”, insert “or which are the subject of a residential
tenancy agreement under the Residential Tenancies Act
1987”.

(b) Omit section 10Q (2).
Explanatory note

Item (4) extends the land tax exemption for boarding-houses for low-income persons
to the whole of the State by removing the restriction on the location of a boarding-house
(currently the exemption is limited to the metropolitan areas of Sydney, Newcastle and
Wollongong). The definition of “boarding-house” is amended to make it clear that a
boarding-house does not include premises the subject of a residential tenancy
agreement.
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SCHEDULE 1—AMENDMENTS—continued

Amendment: exemption for unoccupied residential land
(5) Section 10T:

After section 10S, insert:

Concession for unoccupied land intended to be owner’s
principal place of residence

10T. (1) If the Chief Commissioner is satisfied that the
owner of land (or, if there are joint owners, any one or more
of them) intends to use and occupy the land as his or her
principal place of residence, that intended use and occupation
of the land is to be regarded as its actual use and occupation
for the purposes of section 10 (1) (r), (1) (u), (4) and (5).

(2) This section does not apply unless:

(a) the land is within a residential zone under a planning
instrument or, if not within a zone under a planning
instrument, is land that the Chief Commissioner is
satisfied is to be used for residential purposes; and

(b) the Chief Commissioner is satisfied that the intended
use and occupation of the land is not unlawful; and

(c) while the owner is the owner, the land is not used or
occupied except as his or her principal place of
residence.

(3) A person is not entitled to have his or her intended use
and occupation of land taken into account for land tax
purposes if the person is entitled to have his or her actual use
and occupation of other land taken into account under section

10 (1) (0, (1) (), (4) or (5).

(4) This section applies to a person’s ownership of land
only for the 2 tax years immediately following the tax year in
which the person became owner, unless the Chief
Commissioner extends or further extends its operation in a
particular case on the basis of an acceptable delay in that
case.

(5) An acceptable delay is a delay in the commencement or
completion of the building or other work necessary to enable
the intended use and occupation of the land to become its
actual use and occupation that the Chief Commissioner is
satisfied is due primarily to reasons beyond the control of the
owner.
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SCHEDULE 1—AMENDMENTS—continued

Explanatory note

Item (5) extends the exemption from land tax for a person’s principal place of
residence to land that a person intends will become his or her principal place of
residence. An example of this is where a person buys land on which to build or rebuild a
house. Under the present law the land is liable to land tax because it is not being used
and occupied by the owner as his or her principal place of residence (i.e. the owner is
living elsewhere while the house is under construction). The amendment will remove
this anomaly by “deeming” the proposed use and occupation of the land to be its actual
use and occupation, thereby attracting the exemption for land used and occupied as the
owner’s principal place of residence. A person will not be able to claim the exemption
under this section if the person is already entitled to the principal place of residence
exemption for other land. The concession conferred by the new provision will apply for
2 tax years after purchase of the land. The Chief Commissioner can extend this 2 year
period in a particular case if satisfied that any delay in the commencement or
completion of the building or rebuilding of the house is due primarily to reasons beyond
the control of the owner.

Amendment: refunds of overpayments of tax

(6) Section 16 (Amendment of assessments):
Omit section 16 (5).

(7) Section 50A:
After section 50, insert:
Refund of certain overpayments

S50A. (1) The Chief Commissioner is to refund any

overpayment received by the Chief Commissioner under this
Act:

(a) if an amended assessment issued in accordance with

this Act has the effect of reducing the liability
concerned; or

(b) in any other case, if the Chief Commissioner receives
an application for a refund of the overpayment within 3
years from the end of the tax year to which the
overpayment relates or from the date on which the
payment was made, whichever is later.

(2) The Chief Commissioner may, in a particular case,
dispense with the need for an application for a refund.
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SCHEDULE 1—AMENDMENTS—continued

Explanatory note

Items (6) and (7) clarify the Chief Commissioner’s power to refund an overpayment
received under the Act. The new provision reproduces an existing provision that
requires the Chief Commissioner to refund an overpayment that results from the
amendment of an assessment and allows the Chief Commissioner, in any other case, to
refund an overpayment within 3 years from the end of the tax year to which the
overpayment relates or from the date of the payment, whichever is later.

Amendment: joint owners of block of flats etc.

(8) Section 9B (Reduction in adjusted value for residential units):
Omit the section.

(9) Section 9C (Reduction in adjusted value for flats):

(a) From section 9C (1), omit “that is not a residential unit”.
(b) After section 9C (6), insert:

(7) This section does not apply to land to which section
21B applies.

(10) Section 21B:
After section 21A, insert:
Joint owners of block of flats etc. to be regarded as
owners of strata lots
21B. (1) This section applies to land if:
(a) the land is owned by joint owners; and
(b) the ownership of an interest in the jointly owned land
gives the owner an exclusive right to occupy part of a

building on the land (whether jointly with one or more
of the co-owners or not); and

(c) part or all of the building comprises at least one flat:
and

(d) the area of the land is not more than 2,100 square
metres or the Chief Commissioner is satisfied that the
whole of the land is reasonably used in connection
with the occupation of the building.

(2) For the purposes of assessing land tax in respect of
land to which this section applies:
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SCHEDULE 1—AMENDMENTS—continued

(a) each part of a building in which such an exclusive right
of occupancy exists is considered to be a separate
parcel (the “notional parcel”); and

(b) each person who has that exclusive right of occupancy
is considered to be the owner (or the persons who
jointly have that exclusive right of occupancy are
considered to be joint owners) of the notional parcel;
and

(c) each such notional parcel is considered to be a strata
lot under the Strata Titles Act 1973; and

(d) section 27 does not apply to the joint ownership of the
whole of the land but does apply to the joint ownership
(if applicable) of each notional parcel.

(3) For the purposes of the application of section 95 (Land
tax) of the Strata Titles Act 1973 to and in respect of a
notional parcel that under this section is considered to be a
strata lot, the proportion that the unit entitlement of that lot
bears to the aggregate unit entitlement is:

(a) unless paragraph (b) applies, the proportion

represented by the owner’s or joint owners’ interest in
the land; or

(b) if the Chief Commissioner is not satisfied as to the
fairness and reasonableness of the proportion obtained
in accordance with paragraph (a), the proportion
arrived at by the Chief Commissioner on a
redetermination in accordance with subsection 4).

(4) The Chief Commissioner’s redetermination is to be by
reference to the proportion that the floor area of the notional
parcel concerned bears to the total floor area that is

separately occupied, or is capable of being used for separate
occupation, on the land.

(11) Section 27 (Joint owners):

(a) From section 27 (3A) (a), omit “a residential unit, or a flat
that is not a residential unit,”, insert instead “a flat”.
(b) From section 27 (3A) (b), omit “residential unit or flat is

required under section 9B or”, insert instead “flat is required
under section”.
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SCHEDULE 1—AMENDMENTS—continued

Explanatory note

Items (8)(11) provide that, for land tax purposes, joint owners of premises
comprising a flat or flats (whether or not other premises are involved) who have
exclusive occupancy rights for particular parts of the premises are to be considered the
individual owners of those parts and require each part to be treated as a separate strata
title lot. The value of the land will be apportioned among the joint owners in proportion
to their individual interests in the land or (if the Chief Commissioner is not satisfied that
the proportion is a fair and reasonable proportion) in proportion to the floor area of the
premises occupied by the joint owner.

Amendment: deferral of liability of lessees of land owned by Crown
etc.

(12) Schedule 2 (Savings and transitional provisions):
From clause 3, omit “1 January 1991”7, insert instead
“1 January 1992”.

Explanatory note

Item (12) defers for 1 year the commencement of an amendment made by the Land
Tax Management (Amendment) Act 1988 that made the lessees of land owned by local
councils, county councils and public authorities liable to land tax. This is an interim
measure pending the new provisions to be inserted by items (13)—15) which will clarify
and consolidate the provisions conceming the land tax payable on land owned by the
Crown, local councils, county councils and public authorities. The proposed amendment
is commenced retrospectively on 31 December 1990.

Amendment: liability of lessees of land owned by Crown etc.

(13) Section 3 (Definitions):
(a) From the definition of “Owner” in section 3 (1), omit
paragraph (b).
(b) From paragraph (c) of the definition of “Owner” in section
3 (1), omit “paragraph (b)”, insert instead “section 21C”.
(c) Omit section 3 (5).

(14) Section 10 (Land exempted from tax):
Omit section 10 (1) (a).
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SCHEDULE 1—AMENDMENTS—continued

(15) Section 21C:

Before section 22, insert:
Liability of lessees of land owned by Crown etc.

21C. (1) The Crown, a local council, a county council or a
public authority is not liable for land tax in respect of land it
owns (except as specifically provided by Part 3).

(2) A lessee (other than a sub-lessee) of land or part of
land owned by the Crown, a local council, a county council
or a public authority is for land tax purposes to be considered
the owner of a parcel of land (“the notional parcel”)
consisting of the land or part leased. The Crown, local
council, county council or public authority is then not to be
considered owner of the notional parcel.

(3) If there are joint lessees, they are to be considered to be
joint owners of the notional parcel.

(4) For the purposes of determining the lessee’s land tax
liability when the notional parcel consists of a part of land,
the adjusted value of the notional parcel is:

(a) unless paragraph (b) applies, the adjusted value

calculated in accordance with the following formula:

rental value of the

adj&s;a;]o:izl::_l of - adjusted value of notional parcel
S the entire parcel rental value of the
entire parcel

(b) if the Chief Commissioner is not satisfied that the
adjusted value obtained in accordance with paragraph
(a) is fair and reasonable, such proportion of the
adjusted value of the entire parcel as the Chief
Commissioner considers fair and reasonable.

(5) In this section, “part of land” includes a building on
land and part of a building on land.
(6) This section does not apply to the following leases:
(a) alease or a lease of a class prescribed as exempt from
this section;
(b) a lease to which section 21 applies;
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SCHEDULE 1—AMENDMENTS—continued

(c) a lease of land from the Crown (other than the Crown
in the capacity of a public authority) entered into or
renewed before 1 January 1987 the terms of which
relating to rental payable have not been varied since
that date;

(d) a lease of land from a local council, a county council
or a public authority entered into or renewed before 1
January 1991 the terms of which relating to rental
payable have not been varied since that date;

(e) a lease of land owned by a public authority that is
liable to land tax in respect of that land under Part 3;

(f) a lease the term of which (including any term available
under an option) is less than 12 months;

(g) a lease in respect of which the lessee is the Crown, a
local council, a county council or a public authority.

(16) Section 47 (Land tax to be first charge on land):
After section 47 (3), insert:

(4) This section does not apply to land to which section
21C applies.

Explanatory note

Items (13)<(16) clarify and consolidate the provisions dealing with the land tax
liability of persons leasing land from the Crown, councils or public authorities and the
method of calculating the land tax payable by such persons. The new provisions
generally have the same effect as the provisions they replace in that the lessee is made
the owner of the land for land tax purposes while the true owner (the Crown etc. ) is
exempt. The new provisions make it clear that the liability falls on the head-lessee (not a
sub-lessee) whether or not the head-lessee occupies the land. It will now also be
possible to apportion the value of land when a lessee does not occupy the whole of the
land. The new provisions will not apply to occupation under a licence or a short term
lease. The current exemption from liability for land tax for persons occupying land
owned by councils or public authorities under a lease is changed by applying the
exemption to leases entered into or renewed prior to 1 January 1991 (rather than 1
January 1989 as at present).

Amendment: definition of public authority

(17) Section 3 (Definitions):

From section 3 (1), omit the definition of “Public authority”,
insert instead:
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SCHEDULE 1—AMENDMENTS—continued

“Public authority” means a person or body declared by
the regulations to be a public authority for the purposes
of this Act.

Explanatory note

Item (17) substitutes the definition of “public authority” so that public authorities
will now be listed in the regulations rather than in the Act. This will enable the list of
public authorities to be readily updated.

Amendment: savings and transitional provisions

(18) Schedule 2 (Savings and transitional provisions):
~ After clause 16, insert:
Land Tax Management (Amendment) Act 1991
Operation of amendments

17. The amendments made by the Land Tax Management
(Amendment) Act 1991 (except the amendment made to
clause 3 of this Schedule) do not apply in respect of a tax
year before the tax year that commences on 1 January 1992
and do not affect any existing liability for land tax.

Explanatory note

Item (18) makes it clear that the amendments made by the proposed Act (except item
(12)) will not operate until the 1992 tax year. The amendment made by item (12)
concerning the deferral of liability for land tax of certain lessees of land owned by local
councils, county councils or public authorities is commenced retrospectively on 31
December 1990.
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SECOND READING SPEECH

LEGISLATIVE COUNCIL

MR PRESIDENT,

I MOVE

THAT THIS BILL BE NOW READ A SECOND TIME.

THE PRIMARY PURPOSE OF THE BILL IS TO IMPLEMENT CERTAIN
EXEMPTIONS AND CONCESSIONS ANNOUNCED IN CONJUNCTION WITH THE
1S SO 2N BUBGETS

IN SUMMARY, THE BILL EXTENDS THE EXEMPTION FOR BOARDING HOUSES,
MAKES MINOR CHANGES TO THE EXEMPTION FOR A PRINCIPAL PLACE OF
RESIDENCE, PROVIDES A MORE EQUITABLE METHOD OF TAXING JOINT
OWNERS OF FLATS, AND MAKES CERTAIN CLARIFYING AMENDMENTS IN THE
NATURE OF STATUTE LAW REVISION.

THE EXISTING EXEMPTION FOR BOARDING HOUSES IN SYDNEY, WOLLONGONG
AND NEWCASTLE WAS INTRODUCED IN 1990 FOLLOWING CONSIDERATION BY
THE GOVERNMENT OF THE RAINE REPORT INTO HOMELESSNESS AND
AFFORDABLE ACCOMMODATION.

THE REPORT NOTED THAT OVER A PERIOD OF YEARS THE NUMBER OF INNER
CITY BOARDING HOUSES HAD DECREASED AS A RESULT OF MANY

ESTABLISHMENTS BEING REDEVELOPED FOR OTHER USES SUCH AS OFFICES.
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THE LAND TAX EXEMPTION WAS AIMED AT REVERSING THIS TREND BY
ENCOURAGING EXISTING BOARDING HOUSES PROVIDING LOW COST
ACCOMMODATION FOR LONG TERM TENANTS TO CONTINUE OPERATING, AND
BY CREATING AN INCENTIVE FOR NEW INVESTORS.

TO QUALIFY FOR THE EXEMPTION, A BOARDING HOUSE MUST MEET
GUIDELINES APPROVED BY THE TREASURER.

THESE GUIDELINES INCLUDE MAXIMUM TARIFFS WHICH ARE SPECIFIED AS
A PERCENTAGE OF THE AGED PENSION, WITH THE PERCENTAGE VARYING
FROM 50% FOR LODGINGS ONLY, TO 75% FOR FULL BOARD AND LODGINGS.

THE TARIFF LIMITS HAVE RESTRICTED ELIGIBILITY TO APPROXIMATELY
150 BOARDING HOUSES IN 1991, AND THIS HAS RESTRICTED THE
EFFECTIVENESS OF THE MEASURE IN PROVIDING INCENTIVES TO MAINTAIN
THE EXISTING STOCK OF BOARDING HOUSES.

AS A CONSEQUENCE, THE GOVERNMENT HAS DECIDED TO CHANGE THE
APPROVED GUIDELINES TO ENSURE THAT BOARDING HOUSES WHICH
ALLOCATE A SUBSTANTIAL PROPORTION OF AVAILABLE ACCOMMODATION TO
BOARDERS WHO ARE ON INCOME SUPPORT SCHEMES WILL BE ELIGIBLE FOR
THE EXEMPTION.

A REVIEW OF THE GUIDELINES IS BEING CONDUCTED IN CONSULTATION
WITH A NUMBER OF INTERESTED GROUPS AND NEW GUIDELINES WILL BE
PROMULGATED AS SOON AS THAT PROCESS IS COMPLETED.

NO LEGISLATIVE AMENDMENTS ARE NECESSARY TO ALLOW THE GUIDELINES
TO BE AMENDED, BUT THE BILL PROVIDES FOR EXTENSION OF THE

EXEMPTION TO BOARDING HOUSES THROUGHOUT NEW SOUTH WALES.

THESE CHANGES ARE EXPECTED TO COST APPROXIMATELY $8 MILLION PER
ANNUM.
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A PERSON WHO PURCHASES VACANT RESIDENTIAL LAND WITH THE
INTENTION OF BUILDING A HOUSE MAY BE LIABLE FOR LAND TAX UNLESS
THE HOUSE IS COMPLETED AND OCCUPIED BY THE TAXING DATE, WHICH IS
MIDNIGHT ON 31 DECEMBER PRECEDING THE TAX YEAR.

DELAYS IN BUILDING A HOUSE MAY NOT BE THE FAULT OF THE OWNER,

BUT A LAND TAX LIABILITY MAY BE INCURRED IF THE OWNER'S TOTAL

TAXABLE LAND HOLDINGS ARE VALUED AT $160,000 OR MORE, WHICH IS
THE CURRENT EXEMPTION THRESHOLD.

IT IS THEREFORE PROPOSED TO PROVIDE AN EXEMPTION FOR A VACANT OR
UNUSED RESIDENTIAL BLOCK OF LAND WHERE THE PURCHASER INTEND TO
BUILD THEIR PRINCIPAL PLACE OF RESIDENCE.

THE EXEMPTION WILL ALSO EXTEND TO THE SITUATION WHERE AN
EXISTING RESIDENCE ON A NEWLY ACQUIRED BLOCK IS DEMOLISHED TO
MAKE WAY FOR A NEW RESIDENCE.

THE LAND WILL BE EXEMPT FOR 2 YEARS FROM THE DATE OF PURCHASE,
TO ALLOW SUFFICIENT TIME FOR THE BUILDING OF A NEW RESIDENCE,
WITH PROVISION FOR EXTENSION OF TIME IF THERE IS A DELAY IN
CONSTRUCTION WHICH IS BEYOND THE OWNER'S CONTROL.

THE EXEMPTION WILL NOT APPLY IF THE OWNER ALREADY OWNS A
RESIDENCE WHICH IS EXEMPT.

THIS MEASURE IS EXPECTED TO COST NO MORE THAN $100,000 PER
ANNUM.

4/..
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LAND WHICH CONTAINS A BLOCK OF FLATS IS SOMETIMES OWNED BY
SEVERAL JOINT OWNERS AS TENANTS IN COMMON, AND BY AGREEMENT
BETWEEN THEM, EACH JOINT OWNER IS ENTITLED TO USE AND OCCUPY A
PARTICULAR UNIT.

THESE OWNERSHIP ARRANGEMENTS GENERALLY PRECEDED THE INTRODUCTION
OF THE STRATA TITLES ACT IN 1973.

SUCH LAND IS TAXED AS IF IT WERE OWNED BY ONE PERSON, AND A
SINGLE EXEMPTION THRESHOLD APPLIES.

WHERE ONE OR MORE JOINT OWNERS OCCUPY THEIR UNITS AS THEIR
PRINCIPAL RESIDENCES, THE TAXABLE VALUE OF THE LAND IS REDUCED
PROPORTIONATELY AND THE TAX ON THE REDUCED VALUE IS PAYABLE BY
THE JOINT OWNERS WHO LEASE THEIR UNITS TO TENANTS.

IN CONTRAST, IN THE CASE OF COMPANY AND STRATA TITLE UNITS THE
TOTAL VALUE OF THE LAND IS ALLOCATED AMONG THE OWNERS ON A
PROPORTIONATE BASIS, AND THE THRESHOLD APPLIES TO EACH
INDIVIDUAL OWNER.

THE BILL PROVIDES FOR JOINT OWNERS OF BLOCKS OF FLATS TO BE
TAXED ON THE SAME BASIS AS COMPANY TITLE UNITS AND STRATA UNITS.

THIS MEASURE IS EXPECTED TO COST APPROXIMATELY $500,000 PER
ANNUM.

IN ADDITION TO THESE LEGISLATIVE MEASURES A REBATE OF LAND TAX
WILL BE AVAILABLE TO OWNERS WHO ARE FORCED TO TEMPORARILY MOVE
OUT OF THEIR PRINCIPAL PLACE OF RESIDENCE INTO A HOSPITAL OR
NURSING HOME DUE TO ILLNESS OR INCAPACITY.
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THE REBATE WILL BE PAID WHERE AN OWNER WHO BACK INTO THE
RESIDENCE BEFORE THE END OF THE FOLLOWING TAX YEAR.

THE REBATE WILL BE PAID BY EX-GRATIA PAYMENTS TO PREVENT
AVOIDANCE SCHEMES, AND WILL THEREFORE NOT REQUIRE AN AMENDMENT
TO THE LAND TAX LEGISLATION.

THIS CONCESSION IS ESTIMATED TO COST APPROXIMATELY $500,000 PER
ANNUM.

IN ADDITION TO THE BUDGET ANNOUNCEMENTS, THE BILL CONTAINS A
NUMBER OF MINOR AMENDMENTS TO CLARIFY THE MEANING AND INTENTION
OF EXISTING PROVISIONS.

THE MOST IMPORTANT OF THESE RELATE TO THE WAY IN WHICH LESSEES
OF LAND OWNED BY THE CROWN, A LOCAL OR COUNTY COUNCIL OR A
PUBLIC AUTHORITY ARE TAXED.

THE BILL PROVIDES FOR THE EXISTING PROVISIONS, WHICH ARE
CONTAINED IN SEVERAL DIFFERENT SECTIONS OF THE ACT, TO BE
CONSOLIDATED INTO ONE SECTION.

THE REPLACEMENT PROVISIONS WILL REMOVE DRAFTING ANOMALIES IN THE
PRESENT PROVISIONS, WHICH INADVERTENTLY IMPOSE TAX ON THE OWNER
AS WELL AS THE LESSEE IN CERTAIN CIRCUMSTANCES, OR WHICH COULD
ALLOW THE LAND TO BE SOLD TO PAY THE TAX IF A LESSEE DEFAULTS.

IN ADDITION, THE REPLACEMENT PROVISIONS EXTEND THE EXEMPTION FOR
LEASES OF LAND OWNED BY COUNCILS AND PUBLIC AUTHORITIES, WHERE
THE LEASE WAS ENTERED INTO BEFORE 1 JANUARY 1989, BY TWO YEARS
TO 1 JANUARY 1991, AND ENSURE THAT LIABILITY DOES NOT COMMENCE
BEFORE THE 1992 TAX YEAR, WHICH REPRESENTS A DELAY OF ONE YEAR.

6/..






THESE EXTENSIONS HAVE BEEN GRANTED BECAUSE OF CONCERN THAT SOME
LESSEES OF LAND OWNED BY COUNCILS AND PUBLIC AUTHORITIES WERE
NOT AWARE OF THE NEW LAND TAX LIABILITY WHEN THEY ENTERED INTO
LEASES, AND THEREFORE DID NOT TAKE LAND TAX INTO ACCOUNT WHEN
NEGOTIATING LEASE PAYMENTS.

THE REMAINING MINOR AMENDMENTS ARE IN THE NATURE OF STATUTE LAW
REVISION.

I COMMEND THE BILL TO THE HOUSE.
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The Legislature of New South Wales enacts:
Short title

1. This Act may be cited as the Land Tax Management (Amendment)
Act 1991.

Commencement

2. (1) This Act commences or is taken to have commenced on 31
December 1991, except as provided by subsection (2).

(2) Schedule 1 (12) is taken to have commenced on 31 December 1990.

Amendment of Land Tax Management Act 1956 No. 26

3. The Land Tax Management Act 1956 is amended as set out in
Schedule 1.

Explanatory notes

4. Matter appearing under the heading “Explanatory note” in Schedule
1 does not form part of this Act.

SCHEDULE 1—AMENDMENTS

(Sec. 3)
Amendment: exemption for primary production land

(1) Section 10 (Land exempted from tax):

In section 10 (1) (p) (ii), after “planning instrument or”,
insert “(in the case of land not within a zone under a
planning instrument)”.

Explanatory note

Item (1) alters current provisions for the exemption of land used for primary
production. Under one limb of the exemption, land used for primary production is
exempt if the land is within a rural or non-urban zone under a planning instrument or
altemnatively is land that the Chief Commissioner is satisfied is rural land. The
amendment will restrict the availability of the alternative to unzoned land.
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SCHEDULE 1—AMENDMENTS—continued

Amendment: clarification of new rental accommodation provisions

(2) Section 10H (Exemption—new rental accommodation):
Omit section 10H (2) (a), insert instead:

(a) the whole of the land is used and occupied as the
principal place of residence of one or more persons and
for no other purpose; and

(3) Section 10J (Reduction—new rental accommodation):
Omit section 10J (b), insert instead:

(b) only part of the land is used and occupied as the
principal place of residence of one or more persons and
for no other purpose,

Explanatory note

Items (2) and (3) amend existing provisions conferring land tax exemption in respect
of new rental accommodation to make it clear that the exemption applies only to the
extent that the land concemed is used and occupied for residential purposes and does not
apply to any part of the land that is not so used and occupied.

Amendment: exemption for certain boarding-houses

(4) Section 10Q (Exemption—boarding-houses for low-income
persons):

(@) In the definition of “boarding-house” in section 10Q (1),
after “force”, insert “or which are the subject of a residential

tenancy agreement under the - Residential Tenancies Act
198724

(b) Omit section 10Q (2).
Explanatory note

Item (4) extends the land tax exemption for boarding-houses for low-income persons
to the whole of the State by removing the restriction on the location of a boarding-house
(currently the exemption is limited to the metropolitan areas of Sydney, Newcastle and
Wollongong). The definition of “boarding-house” is amended to make it clear that a
boarding-house does not include premises the subject of a residential tenancy
agreement.
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SCHEDULE 1—AMENDMENTS—continued

Amendment: exemption for unoccupied residential land
(5) Section 10T:

After section 10S, insert:

Concession for unoccupied land intended to be owner’s
principal place of residence

10T. (1) If the Chief Commissioner is satisfied that the
owner of land (or, if there are joint owners, any one or more
of them) intends to use and occupy the land as his or her
principal place of residence, that intended use and occupation
of the land is to be regarded as its actual use and occupation
for the purposes of section 10 (1) (r), (1) (u), (4) and (5).

(2) This section does not apply unless:

(a) the land is within a residential zone under a planning
instrument or, if not within a zone under a planning
instrument, is land that the Chief Commissioner is
satisfied is to be used for residential purposes; and

(b) the Chief Commissioner is satisfied that the intended
use and occupation of the land is not unlawful; and

(c) while the owner is the owner, the land is not used or
occupied except as his or her principal place of
residence.

(3) A person is not entitled to have his or her intended use
and occupation of land taken into account for land tax
purposes if the person is entitled to have his or her actual use
and occupation of other land taken into account under section
10 (1) (1), (1) (u), (4) or (5).

(4) This section applies to a person’s ownership of land
only for the 2 tax years immediately following the tax year in
which the person became owner, unless the ~Chief
Commissioner extends or further extends its operation in a
particular case on the basis of an acceptable delay in that
case.

(5) An acceptable delay is a delay in the commencement or
completion of the building or other work necessary to enable
the intended use and occupation of the land to become its
actual use and occupation that the Chief Commissioner is
satisfied is due primarily to reasons beyond the control of the
owner.
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SCHEDULE 1—AMENDMENTS—continued

Explanatory note

Item (5) extends the exemption from land tax for a person’s principal place of
residence to land that a person intends will become his or her principal place of
residence. An example of this is where a person buys land on which to build or rebuild a
house. Under the present law the land is liable to land tax because it is not being used
and occupied by the owner as his or her principal place of residence (i.e. the owner is
living elsewhere while the house is under construction). The amendment will remove
this anomaly by “deeming” the proposed use and occupation of the land to be its actual
use and occupation, thereby attracting the exemption for land used and occupied as the
owner’s principal place of residence. A person will not be able to claim the exemption
under this section if the person is already entitled to the principal place of residence
exemption for other land. The concession conferred by the new provision will apply for
2 tax years after purchase of the land. The Chief Commissioner can extend this 2 year
period in a particular case if satisfied that any delay in the commencement or
completion of the building or rebuilding of the house is due primarily to reasons beyond
the control of the owner.

Amendment: refunds of overpayments of tax

(6) Section 16 (Amendment of assessments):
Omit section 16 (5).

(7) Section 50A:
After section 50, insert:
Refund of certain overpayments

50A. (1) The Chief Commissioner is to refund any
overpayment received by the Chief Commissioner under this
Act:

(a) if an amended assessment issued in accordance with

this Act has the effect of reducing the liability
concerned; or

(b) in any other case, if the Chief Commissioner receives
an application for a refund of the overpayment within 3
years from the end of the tax year to which the

overpayment relates or from the date on which the
payment was made, whichever is later.

(2) The Chief Commissioner may, in a particular case,
dispense with the need for an application for a refund.
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SCHEDULE 1—AMENDMENTS—continued

Explanatory note

Items (6) and (7) clarify the Chief Commissioner’s power to refund an overpayment
received under the Act. The new provision reproduces an existing provision that
requires the Chief Commissioner to refund an overpayment that results from the
amendment of an assessment and allows the Chief Commissioner, in any other case, to
refund an overpayment within 3 years from the end of the tax year to which the
overpayment relates or from the date of the payment, whichever is later.

Amendment: joint owners of block of flats etc.

(8) Section 9B (Reduction in adjusted value for residential units):
Omit the section.

(9) Section 9C (Reduction in adjusted value for flats):

(a) From section 9C (1), omit “that is not a residential unit”.
(b) After section 9C (6), insert:

(7) This section does not apply to land to which section
21B applies.

(10) Section 21B:
After section 21A, insert:

Joint owners of block of flats etc. to be regarded as
owners of strata lots

21B. (1) This section applies to land if:
(a) the land is owned by joint owners; and

(b) the ownership of an interest in the jointly owned land
gives the owner an exclusive right to occupy part of a
building on the land (whether jointly with one or more
of the co-owners or not); and

(c) part or all of the building comprises at least one flat;
and

(d) the area of the land is not more than 2,100 square
metres or the Chief Commissioner is satisfied that the
whole of the land is reasonably used in connection
with the occupation of the building.

(2) For the purposes of assessing land tax in respect of
land to which this section applies:
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SCHEDULE 1—AMENDMENTS—continued

(a) each part of a building in which such an exclusive right
of occupancy exists is considered to be a separate
parcel (the “notional parcel”); and

(b) each person who has that exclusive right of occupancy
is considered to be the owner (or the persons who
jointly have that exclusive right of occupancy are
considered to be joint owners) of the notional parcel;
and

(c) each such notional parcel is considered to be a strata
lot under the Strata Titles Act 1973; and

(d) section 27 does not apply to the joint ownership of the
whole of the land but does apply to the joint ownership
(if applicable) of each notional parcel.

(3) For the purposes of the application of section 95 (Land
tax) of the Strata Titles Act 1973 to and in respect of a
notional parcel that under this section is considered to be a
strata lot, the proportion that the unit entitlement of that lot
bears to the aggregate unit entitlement is:

(a) unless paragraph (b) applies, the proportion

represented by the owner’s or joint owners’ interest in
the land; or

(b) if the Chief Commissioner is not satisfied as to the
faimess and reasonableness of the proportion obtained
in accordance with paragraph (a), the proportion
arrived at by the Chief Commissioner on a
redetermination in accordance with subsection (4).

(4) The Chief Commissioner’s redetermination is to be by
reference to the proportion that the floor area of the notional
parcel concerned bears to the total floor area that is
separately occupied, or is capable of being used for separate
occupation, on the land.

(11) Section 27 (Joint owners):

(a) From section 27 (3A) (a), omit “a residential unit, or a flat
that is not a residential unit,”, insert instead “a flat”.

(b) From section 27 (3A) (b), omit “residential unit or flat is

required under section 9B or”, insert instead “flat is required
under section”.
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SCHEDULE 1—AMENDMENTS—continued

Explanatory note

Items (8)«(11) provide that, for land tax purposes, joint owners of premises
comprising a flat or flats (whether or not other premises are involved) who have
exclusive occupancy rights for particular parts of the premises are to be considered the
individual owners of those parts and require each part to be treated as a separate strata
title lot. The value of the land will be apportioned among the joint owners in proportion
to their individual interests in the land or (if the Chief Commissioner is not satisfied that
the proportion is a fair and reasonable proportion) in proportion to the floor area of the
premises occupied by the joint owner.

Amendment: deferral of liability of lessees of land owned by Crown
etc.

(12) Schedule 2 (Savings and transitional provisions):
From clause 3, omit “1 January 19917, insert instead
“1 January 1992”.

Explanatory note

Item (12) defers for 1 year the commencement of an amendment made by the Land
Tax Management (Amendment) Act 1988 that made the lessees of land owned by local
councils, county councils and public authorities liable to land tax. This is an interim
measure pending the new provisions to be inserted by items (13)—(15) which will clarify
and consolidate the provisions concerning the land tax payable on land owned by the
Crown, local councils, county councils and public authorities. The proposed amendment
is commenced retrospectively on 31 December 1990.

Amendment: liability of lessees of land owned by Crown etc.

(13) Section 3 (Definitions):
(a) From the definition of “Owner” in section 3 (1), omit
paragraph (b).
(b) From paragraph (c) of the definition of “Owner” in section
3 (1), omit “paragraph (b)”, insert instead “section 21C”.
(c) Omit section 3 (5).

(14) Section 10 (Land exempted from tax):
Omit section 10 (1) (a).




9
Land Tax Management (Amendment) 1991

SCHEDULE 1—AMENDMENTS—continued

(15) Section 21C:
Before section 22, insert:
Liability of lessees of land owned by Crown etc.

21C. (1) The Crown, a local council, a county council or a
public authority is not liable for land tax in respect of land it
owns (except as specifically provided by Part 3).

(2) A lessee (other than a sub-lessee) of land or part of
land owned by the Crown, a local council, a county council
or a public authority is for land tax purposes to be considered
the owner of a parcel of land (“the notional parcel”)
consisting of the land or part leased. The Crown, local
council, county council or public authority is then not to be
considered owner of the notional parcel.

(3) If there are joint lessees, they are to be considered to be
joint owners of the notional parcel.

(4) For the purposes of determining the lessee’s land tax
liability when the notional parcel consists of a part of land,
the adjusted value of the notional parcel is:

(a) unless paragraph (b) applies, the adjusted value
calculated in accordance with the following formula:

f
adjusted value of Topte Tl gl

: adjusted value of notional parcel
th tional = s
epl;?cc(l) the entire parcel rental value of the
entire parcel

(b) if the Chief Commissioner is not satisfied that the
adjusted value obtained in accordance with paragraph
(a) is fair and reasonable, such proportion of the
adjusted value of the entire parcel as the Chief
Commissioner considers fair and reasonable.

(5) In this section, “part of land” includes a building on
land and part of a building on land.

(6) This section does not apply to the following leases:

(a) alease or a lease of a class prescribed as exempt from
this section;

(b) a lease to which section 21 applies;
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SCHEDULE 1—AMENDMENTS—continued

(c) a lease of land from the Crown (other than the Crown
in the capacity of a public authority) entered into or
renewed before 1 January 1987 the terms of which
relating to rental payable have not been varied since
that date;

(d) a lease of land from a local council, a county council
or a public authority entered into or renewed before 1
January 1991 the terms of which relating to rental
payable have not been varied since that date;

(e) a lease of land owned by a public authority that is
liable to land tax in respect of that land under Part 3;

(f) a lease the term of which (including any term available
under an option) is less than 12 months;

(g) a lease in respect of which the lessee is the Crown, a
local council, a county council or a public authority.

(16) Section 47 (Land tax to be first charge on land):
After section 47 (3), insert:

(4) This section does not apply to land to which section
21C applies.

Explanatory note

Items (13)~(16) clarify and consolidate the provisions dealing with the land tax
liability of persons leasing land from the Crown, councils or public authorities and the
method of calculating the land tax payable by such persons. The new provisions
generally have the same effect as the provisions they replace in that the lessee is made
the owner of the land for land tax purposes while the true owner (the Crown eic.) is
exempt. The new provisions make it clear that the liability falls on the head-lessee (not a
sub-lessee) whether or not the head-lessee occupies the land. It will now also be
possible to apportion the value of land when a lessee does not occupy the whole of the
land. The new provisions will not apply to occupation under a licence or a short term
lease. The current exemption from liability for land tax for persons occupying land
owned by councils or public authorities under a lease is changed by applying the
exemption to leases entered into or renewed prior to 1 January 1991 (rather than 1
January 1989 as at present).

Amendment: definition of public authority

(17) Section 3 (Definitions):

From section 3 (1), omit the definition of “Public authority”,
insert instead:
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SCHEDULE 1—AMENDMENTS—continued

“Public authority” means a person or body declared by
the regulations to be a public authority for the purposes
of this Act.

Explanatory note

Item (17) substitutes the definition of “public authority” so that public authorities
will now be listed in the regulations rather than in the Act. This will enable the list of
public authorities to be readily updated.

Amendment: savings and transitional provisions

(18) Schedule 2 (Savings and transitional provisions):
After clause 16, insert:
Land Tax Management (Amendment) Act 1991
Operation of amendments

17. The amendments made by the Land Tax Management
(Amendment) Act 1991 (except the amendment made to
clause 3 of this Schedule) do not apply in respect of a tax
year before the tax year that commences on 1 January 1992
and do not affect any existing liability for land tax.

Explanatory note

Item (18) makes it clear that the amendments made by the proposed Act (except item
(12)) will not operate until the 1992 tax year. The amendment made by item (12)
concerning the deferral of liability for land tax of certain lessees of land owned by local
councils, county councils or public authorities is commenced retrospectively on 31
December 1990.

[Minister's second reading speech made in—
Legislative Assembly on 12 November 1991
Legislative Council on 3 December 1991]
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