INDUSTRIAL RELATIONS BILL 1990

Schedule of the Amendments referred to in Legislative Council’s
Message of 23 October 1990

No. 1  Page 3, clause 3. Insert after the eleventh object:

* to encourage the organisation of representative bodies of employers and
employees and their registration under this Act; and

No. 2  Page 3, clause 4. From subclause (1), omit the definition of "Court".

No. 3  Page 4, clause 4. From subclause (1), omit the definition of "employee", insert
instead:

"employee® means a person employed in any industry, whether on salary or
wages or piece-work rates, or as a member of a butty-gang, and includes an
apprentice and a trainee, and any person who is, pursuant to any provision
of this Act, taken to be an employee for the purposes of this Act, but does
not include a member of a family employed by a parent. The fact that a
person is working under a contract for labour only, or substantially for
labour only, or as lessee of any tools or other implements of production, or
as an outworker, or is working as a salesman, canvasser, collector,
commercial traveller or insurance agent or in any other capacity in which
the person is paid wholly or partly by commission, does not in itself prevent
the person being taken to be an employee;

No. 4 Page 4, clause 4. From subclause (1), omit the definition of "enterprise
association".

No. 5 Pages 4-5, clause 4. From subclause (1), omit the definition of "industrial
action", insert instead:

"industrial action" means:
(@) conduct in breach of an order or award; or

(b) refusal to comply with reasonable and lawful directions of an
employer; or

(c) alock-out or (without limiting the scope of that term)a closing of a
place of employment, or a suspension of work, or a refusal by an
cmployer to employ any number of employees with a view to
compelling those employees, or to aid another employer to accept, a



condition of employment, unless it is an action by employees that has
been authorised or agreed to by their employer or is an action by an
employer that has been authorised or agreed to by the relevant
industrial union representing employees of the employer;

No. 6 Page 7, clause 4. In subclause (1), in alphabetical order, insert:

"new matter”, in relation to an award or agreement, means an industrial

matter:

(a) that was not determined by the award or agreement; or

(b) that the Full Commission considers to be of such significance and
urgency that it would be contrary to the public interest for the
matter not to be dealt with by a variation of the award or agreement
or by conciliation or arbitration; or

(c) that the Full Commission considers to be associated with special and
isolated circumstances; or

(d) that was not the subject of conciliation or arbitration by the

Commission in connection with the making of the award or
agreement;

No. 7 Page 7, clause 4. In subclause (1), from the definition of "State employee
organisation", omit "or enterprise association".

No. 8 Page 10, clause 9. Omit subclause 9 (1), insert instead:

(1) Nothing in this Act in any way alters any provisions of the Public Sector
Management Act 1988 or of any regulations under that Act:

(a) prescribing or authorising a person to prescribe the passing of an

®)

examination or other test as a necessary condition for promotion of an
officer or employee, not being an apprentice, to a higher class, grade or
Pivbaline o

providing that payment of increments of salary to an officer, not being
an apprentice, as distinguished from adjustments of basic wages, is to be
subject to the giving of a certificate by a person that the conduct of the
officer and the discharge of the cfficer’s duties warrant an increase of

salary.

(2) In the event of the person refusing to give such a certificate, the officer is
to be supplied with a written statement showing the reason why the certificate
was refused.

No. 9 Page 15, clause 17. Omit subclause (8).
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Page 15, clause 17. From subclause (9), omit "(9) Except as provided by
subsection (8), this", insert instead "(8)This".

Page 17, clause 24. From subclause (1), omit "27 degrees Celsius", insert
instead "26.75 degrees Celsius Wet Bulb".

Page 18, clause 25. In subclause (2), after "agreement’, insert "ordinary".
Page 20, clause 30. Omit "or enterprise”.

Page 22, clause 36. After "allowed" in paragraph (b), insert "if so provided for
by an agreement or award".

Page 22, clause 37. Omit subclause (2).
Page 22, clause 37. Insert after subclause (1):

(2) Nothing in this Part provides a defence to an employer or exempts any
person from any liability in any action or other proceedings brought against the
employer by any person, whether an employee or not, for the recovery of
compensation for injuries or recovery of wages or for any other purposes.

Page 23, clause 38. After clause 37, insert:
Overtime rates

38. Rates of pay for hours worked as overtime or in excess of ordinary
working hours in any industry in respect of which overtime or work in excess
of ordinary working hours is not prohibited by or under this Part must not be
ﬁxcdbyanawardoragremcntatl&ssthantherateswhichwcrcpaidinthc
industry immediately before the commencement of the Industrial Arbitration
(Forty Hours Week)Amendment Act 1947 either under award or agreement or
by well-established practice in the industry.

Pages 23-30, Division 4 of Part 2 (clauses 38-56). Omit the Division, insert
instead:

Division 4 - Parental leave

Subdivision 1 - Operation of Division 4

Operation of Division 4

38. (1) Subject only to the provisions of this Division, employees are entitled
to maternity, paternity and adoption leave and to work part-time in connection
with the birth or adoption of a child.



(2) The provision by this Division of a penalty for the contravention of a
provision of this Division does not operate to prejudice or affect any right or
remedy in respect of such a contravention that an employee would have if such
a penalty were not so provided.

Employer to inform employee of requirements

39. (1) On becoming aware that an employee is pregnant, the employee’s
employer must inform the employee of:

(a) her entitlements under Subdivision 2; and

®) hcrrcsponsibilitytonoﬁfythecmployerofthoscmattersinrespwtof
which Subdivision 2 requires the employee to notify the employer.

(2) On becoming aware that an employee’s spouse is pregnant, the employee’s
employer must inform the employee of:

(a) his entitlements under Subdivision 3; and

(b) his responsibility to notify the employer of those matters in respect of
which Subdivision 3 requires the employee to notify the employer.

(3) On becoming aware that a child has been placed with an employee for
adoption purposes, the employee’s employer must inform the employee of:

(a) his or her entitlements under Subdivision 4; and
() his or her responsibility to notify the employer of those matters in
respect of which Subdivision 4 requires the employce to notify the
employer.
(4) An employer is not entitled to rely on an employee’s failure to produce a
certificate or give a notice as required by this Division unless the employer
establishes that this section has been complied with in relation to the
employee.
Subdivision 2 - Maternity leave
Nature of leave

40. Maternity leave is unpaid leave.




Definitions
41. For the purposes of this Subdivision:
"child" means a child of the employee under the age of one year;

"continuous service" means service under an unbroken contract of
employment and includes:

(a) any period of leave taken in accordance with this Subdivision; and

(b) any period of leave or absence authorised by the employer or by an
award or agreement;

*employee” includes a part-time employee but does not include an
employee engaged in casual or seasonal work;

*paternity leave" means leave of the type provided for by Subdivision 3,
whether prescribed by an award or otherwise;

"spouse” includes a de facto spouse.

Eligibility for maternity leave

42. (1) An employee who becomes pregnant, on production to her employer
of the certificate required by section 44, is entitled to a period of up to 52
weeks’ maternity leave, provided that such leave does not extend beyond the
child’s first birthday. This entitlement is to be reduced by any period of
paternity leave taken by the employee’s spouse and, apart from paternity leave
of up to one week at the time of confinement, is not to be taken concurrently
with paternity leave.

(2) Subject to sections 46 and 49, the period of maternity leave is to be
unbroken and must, immediately following confinement, include a period of 6
weeks compulsory leave.

(3) An employee must have had at least 12 months’ continuous service with
the employee’s employer immediately preceding the date on which she
commences such leave.

Certification

43, (1) When applying for maternity leave, an employee must produce to her

employer a certificate from a registered medical practitioner stating that she is
pregnant and the expected date of confinement.



(2) An employee must also produce to her employer a statutory declaration
stating particulars of any period of paternity leave sought or taken by her
spouse and that, for the period of maternity leave, she will not engage in any
conduct inconsistent with her contract of employment.

Notice requirements

44, (1) An employee must, not less than 10 weeks before the presumed date
of confinement, give notice in writing to her employer stating the presumed
date of confinement.

(2) An employee must give not less than 4 weeks notice in writing to her
employer of the date on which she proposes to commence maternity leave
stating the period of leave to be taken.

(3) An cmbloyer, by not less than 14 days notice in writing to the
employee, may require her to commence maternity leave at any time within the
6 weeks immediately prior to her presumed date of confinement.

(4) An employee is not in breach of this section as a consequence of
failure to give the stipulated period of notice in accordance with subsection (2)
if such failure is occasioned by the confinement occurring earlier than the
presumed date.

Transfer to a safe job

45. (1) If, in the opinion of a registered medical practitioner, illness or risks
arising out of the pregnancy or hazards connected with the work assigned to
the employee make it inadvisable for the employee to continue at her present
work, the employee must, if the employer deems it practicable, be transferred
to a safe job at the rate and on the conditions attaching to that job until the
commencement of maternity leave.

(2) If the transfer to a safe job is not practicable, the employee may, or the

employer may require the employee to, take leave for such period as is
certified necessary by a registered medical practitioner. Such leave shall be
treated as maternity leave for the purposes of sections 50-54.

(3) An employer who does not comply with any obligation imposed on the
employer by this section is guilty of an offence.

Maximum penalty (subsection (3)): 20 penalty units.




Variation of period of maternity leave

46. (1) Provided the maximum period of maternity leave does not exceed the
period to which an employee is entitled under section 43:

(a) the period of maternity leave may be lengthened once only by the
employee giving not less than 14 days’ notice in writing stating the
period by which the leave is to be lengthened; and

(b) the period may be further lengthened by agreement between the
employer and the employee.

(2) The period of maternity leave may, with the consent of her employer, be
shortened by the employee giving not less than 14 days’ notice in writing
stating the period by which the leave is to shortened.

Cancellation of maternity leave

47. (1) Maternity leave, applied for but not commenced, is cancelled when the
pregnancy of an employee terminates otherwise than by the birth of a living
child.

(2) If the pregnancy of an employee then on maternity leave terminates
otherwise than by the birth of a living child, it is the right of the employee to
resume work at a time nominated by her employer which must not exceed 4
weeks from the date of notice in writing by the employee to the employer that
she desires to resume work.

Special maternity leave and sick leave:

48. (1) If the pregnancy of an employee not then on maternity leave
terminates after 28 weeks otherwise than by the birth of a living child, then:

(a) she is entitled to such period of unpaid leave (to be known as special
maternity leave) as a registered medical practitioner certifies to be
necessary before her return to work; or

(b) for illness other than the normal consequences of confinement she is to

be entitled, either instead of or in addition to special maternity leave, to
such paid sick leave as she is then entitled to and as a registered
medical practitioner certifies to be necessary before her return to work.



(2) If an employee not then on maternity leave suffers illness related to her

pregnancy, she may take such paid sick leave as she is then entitled to and
such further unpaid leave (to be known as special maternity leave) as a
registered practitioner certifies to be necessary before her return to work,
provided that the aggregate of paid sick leave, special maternity leave and
maternity leave does not exceed the period to which the employee is entitled
under section 43.

(3) For the purposes of sections 50-54, maternity leave includes special
maternity leave.

(4) An employee returning to work after the completion of a period of leave
taken pursuant to this section is entitled to the position which she held
immediately before commencing such leave or, in the case of an employee who
was transferred to a safe job pursuant to section 46, to the position she held
immediately before such transfer.

(5) If such position no longer exists but there are other positions available
which the employee is qualified for and is capable of performing she is entitled
to a position as nearly as possible comparable in status and pay as that of her
former position.

(6) An employer who does not make available to an employee a position to
which the employee is entitled under this section is guilty of an offence.

Maximum penalty (subsection (6)): 20 penalty units.

Maternity leave and other leave entitlements

49. (1) Provided that the aggregate of any leave, including leave taken under
this Subdivision, does not exceed the period to which the employee is entitled
under section 43, an employee may, instead of or in conjunction with maternity
leave, take any annual leave or long service leave or any part of it to which she
is entitled.

(2) Paid sick leave or other paid absences authorised by an award or
agreement (excluding annual leave or long service leave) are not available to
an employee during her absence on maternity leave.

Effect of maternity leave on employment

50. Subject to this Subdivision, despite any award or other provision to the
contrary, absence on maternity leave does not break the continuity of service of
an employee but is not to be taken into account in calculating the period of
service for any purpose of any relevant award or agreement.




Termination of employment

51. (1) An employee on maternity leave may terminate her employment at any
time during the period of leave by notice given in accordance with any relevant
award or agreement.

(2) An employer must not terminate the employment of an employee on the

ground of her pregnancy or of her absence on maternity leave, but otherwise
the rights of an employer in relation to termination of employment are not
affected by this Subdivision.

Maximum penalty (subsection (2)): 20 penalty units.

Return to work after maternity leave

52. (1) An employee must confirm her intention of returning to work by
notice in writing to the employer given not less than 4 weeks before the
expiration of her period of maternity leave.

(2) An employee, on returning to work after maternity leave or expiration of
the notice required by subsection (1), is entitled:

(a) to the position which she held immediately before commencing
maternity leave; or

(b) in the case of an employee who was transferred to a safe job pursuant
to section 46, to the position which she held immediately before the
transfer; or

(c) in the case of an employee who has worked part-time during the
pregnancy, to the position she held immediately before commencing the
part-time work.

(3) If the position no longer exists but there are other positions available
which the employee is qualified for and is capable of performing, she is
entitled to a position as nearly as possible comparable in status and pay to that
of her former position.

(4) An employer who does not make available to an employee a position to
which the employee is entitled under this section is guilty of an offence.

Maximum penalty (subsection (4)): 20 penalty units.



Replacement employees

53. (1) A replacement employee is an employee specifically engaged as a
result of an employee proceeding on maternity leave.

(2) Before an employer engages a replacement employee, the employer must
inform that person of the temporary nature of the employment and of the
rights of the employee who is being replaced.

Maximum penalty: 20 penalty units.

(3) Before an employer engages a person to replace an employee temporarily
promoted or transferred in order to replace an employee exercising her rights
under this Subdivision, the employer must inform that person of the temporary
nature of the promotion or transfer and of the rights of the employee who is
being replaced.

Maximum penalty: 20 penalty units.

(4) Nothing in this Subdivision is to be construed as requiring an employer to
engage a replacement employee.

Subdivision 3 - Paternity leave

Nature of leave

54. Paternity leave is unpaid leave.

Definitions
55. For the purposes of this Subdivision:
*child" means a child of the employee’s spouse under the age of one year;

"continuous service® means service under an unbroken contract of
employment and includes:

(a) anyporiodofleavetakeninaccordancewiththisSubdivision; and

(b) any period of leave or absence authorised by the employer or by an
award or agreement;

*employee” includes a part-time employee, but does not include an employee
engaged in casual or scasonal work;
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"maternity leave" means leave of the type provided for by Subdivision 2 (and
includes special maternity leave) whether prescribed by an award, or
agreement or otherwise;

"primary care-giver" means a person who assumes the principal role of
providing care and attention to a child;

"spouse” includes a de facto spouse.

Eligibility for paternity leave

56. (1) A male employee, upon production to his employer of the certificate
required by section 58, is entitled to one or two periods of paternity leave, the
total of which must not exceed 52 weeks, in the following circumstances:

(a) an unbroken period of up to one week at the time of confinement of his
spouse;

(b) a further unbroken period of up to 51 weeks in order to be the primary
care-giver of a child if the leave does not extend beyond the child’s first
birthday. This entitlement is to be reduced by any period of maternity
leave taken by the employee’s spouse and is not to be taken
concurrently with that maternity leave.

(2) An employee must have had at least 12 months’ continuous service with
the employee’s employer immediately preceding the date on which he
commences either period of leave.

Certification

57. (1) When applying for paternity leave, the employee must produce to his
employer a certificate from a registered medical practitioner which names his
spouse, states that she is pregnant and the expected date of confinement or
states the date on which the birth took place.

(2) In relation to any period to be taken under section 57 (1) (b), the
employee must also produce a statutory declaration stating:

(a) that he is seeking that period of paternity leave to become the primary
care-giver of a child; and

(b) particulars of any period of maternity leave sought or taken by his
spouse; and

(c) that, for the period of paternity leave, he will not engage in any conduct
inconsistent with his contract of employment.




Notice requirements

58. (1) An employee must, not less than 10 weeks prior to each proposed
period of leave, give the employer notice in writing stating the dates on which
he proposes to start and finish the period or periods of leave and produce the
certification required by section 58.

(2) An employee is not in breach of this section as a consequence of failure to
give the notice required in subsection (1) if the failure is due to:

(a) the birth occurring earlier than the expected date; or

(b) the death of the mother of the child; or

(c) other compelling circumstances.

(3) The employee must immediately notify his employer of any change in the
information provided pursuant to section 58.

Variation of period of paternity leave

59. (1) Provided that the maximum period of paternity leave does not exceed
the period to which the employee is entitled under section 57:

(a) the period of paternity leave provided by section 57 (1) (b) may be
lengthened once only by the employee giving not less than 14 days
notice in writing stating the period by which the leave is to be
lengthened; and

(b) the period may be further lengthened by agreement between the
employer and the employee.

(2) The period of paternity leave taken under section 57 (1) (b) may, with the
consent of the employer, be shortened by the employee giving not less than 14
days notice in writing stating the period by which the leave is to be shortened.

Cancellation of paternity leave
60. Paternity leave, applied for under section 57 (1) (b) but not commenced,

is cancelled when the pregnancy of the employee’s spouse terminates otherwise
than by the birth of a living child.




Paternity leave and other leave entitlements

61. (1) Provided the aggregate of any leave, including leave taken under this
Subdivision, does not exceed the period to which the employee is entitled
under section 57, an employee may, instead of or in conjunction with paternity
leave, take any annual leave or long service leave or any part of it to which he
is entitled.

(2) Paid sick leave or other paid absences authorised by an award or
agreement (excluding annual leave or long service leave) is not available to an
employee during his absence on paternity leave.

Effect of paternity leave on employment

62. Subject to this Subdivision, despitc any award, agreement or other
provision to the contrary, absence on paternity leave does not break the
continuity of service of an employee but is not to be taken into account in
calculating the period of service for any purpose of any relevant award or
agreement. :

Termination of employment

63. (1) An employee on paternity leave may terminate his employment at any
time during the period of leave by notice given in accordance with any relevant
award or agreement.

(2) An employer must not terminate the employment of an employee on the

ground of his absence on paternity leave, but otherwise the rights of an
employer in relation to termination of employment are not affected by this
Subdivision.

Maximum penalty (subsection (2)): 20 penalty units.

Return to work after paternity leave

64. (1) An employee must confirm his intention of returning to work by notice
in writing to the employer given not less than 4 weeks prior to the expiration
of the period of paternity leave provided by section 57 (1) (b).

(2) An employee, on returning to work after paternity leave or expiration of
the notice required by subsection (1):

(a) is entitled to the position which he held immediately before proceeding
on paternity leave; or



(b) in the case of an employee who has worked part-time under this
Division, to the position he held immediately before commencing the
part-time work.

(3) If the position no longer exists but there are other positions available
which the employee is qualified for and is capable of performing, he is entitled
to a position as nearly as possible comparable in status and pay to that of his
former position.

(4) An employer who does not make available to an employee a position to
which the employee is entitled under this section is guilty of an offence.

Maximum penalty (subsection (4)): 20 penalty units.

Replacement employees

65. (1) A replacement employee is an employee specifically engaged as a
result of an employee proceeding on paternity leave.

(2) Before an employer engages a replacement employee, the employer must
inform that person of the temporary nature of the employment and of the

rights of the employee who is being replaced.

Maximum penalty: 20 penalty units.

(3) Before an employer engages a person to replace an employee temporarily
promoted or transferred in order to replace an employee exercising his rights
under this Subdivision, the employer must inform that person of the temporary
nature of the promotion or transfer and of the rights of the employee who is
being replaced.

Maximum penalty: 20 penalty units.

(4) Nothing in this Subdivision is to be construed as requiring an employer to
engage a replacement employee.

Subdivision 4 - Adoption leave
Nature of leave
66. Adoption leave is unpaid leave.

Definitions

67. For the purposes of this Subdivision:
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*child" means a person under the age of 5 years who has not previously lived
continuously with the employee concerned for a period of 6 months, or who
is not a child or step-child of the employee or of the spouse of the
employee, and is placed with the employee for the purposes of adoption;

"continuous service" means service under an unbroken contract of
employment and includes:

(a) any period of leave taken in accordance with this Subdivision; and

(b) any period of leave or absence authorised by the employer or by any
relevant award or agreement;

*employee” includes a part-time employee, but not an employee engaged upon
casual or seasonal work;

*primary care-giver" means a person who assumes the principal role of
providing care and attention to a child;

*relative adoption” occurs where a child is adopted by a parent, a spouse of a
parent or another relative, being a grandparent, brother, sister, aunt or
uncle (whether of the whole blood or half blood or by marriage);

"spouse” includes a de facto spouse.

Eligibility

68. (1) An employee, upon production to the employer of the documentation
required by section 70, is entitled to one or two periods of adoption leave, the
total of which must not exceed 52 weeks, in the following circumstances:

(a) an unbroken period of up to 3 weeks at the time of the placement of
the child;

(b) an unbroken period of up to 52 weeks from the time of its placement in
order to be the primary care-giver of the child. This entitlement is to
be reduced by:

() any period of leave taken pursuant to paragraph (a); and

(i) the aggregate of any periods of adoption leave taken or to be taken
by the employee’s spouse,

but such leave is not to extend beyond one year after the placement of the
child and is not to be taken concurrently with adoption leave taken by the

employee’s spouse.



(2) The employee must have had at least 12 months continuous service with
that employer immediately preceding the date on which he or she proceeds
upon such leave in either case.

Certification

69. (1) Before taking adoption leave, the employee must produce to the
employer:

(a) a statement from an adoption agency or another appropriate body of
the presumed date of placement of the child with the employee for
adoption purposes; or

(b) a statement from the appropriate government authority confirming that
the employee is to have custody of the child pending application for an
adoption order.

(2) In relation to any period to be taken under section 69 (1) (b), a statutory
declaration stating:

(a) that the employee is seeking adoption leave to become the primary
care-giver of the child; and

(b) particulars of any period of adoption leave sought or taken by the
employee’s spouse; and

(c) that, for the period of adoption leave, the employee will not engage in
any conduct inconsistent with his or her contract of employment.

Notice requirements

70. (1) On receiving notice of approval for adoption purposes, an employee
must notify the employer of the approval and within 2 months of the approval
must further notify the employer of the period or periods of adoption leave the
employee proposes to take. In the case of a relative adoption, the employee
must so notify the employer on deciding to take a child into custody pending
an application for an adoption order.

(2) An employee who commences employment with an employer after the
date of approval for adoption purposes must notify the employer of that date
on commencing employment and of the period or periods of adoption leave
which the employee proposes to take. Such an employee is not entitled to
adoption leave unless the employee has not less than 12 months continuous
service with that employer immediately preceding the date on which he or she
proceeds on the leave.
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(3) An employee must, as soon as the employee is aware of the presumed
date of placement of a child for adoption purposes but no later than 14 days
before the placement, give notice in writing to the employer of that date, and
of the date of commencement of any period of leave to be taken under section

69 (1) (a).

(4) An employee must, 10 weeks before the proposed date of commencing
any leave to be taken under section 69 (1) (b) give notice in writing to the
employer of the date of commencing leave and the period of leave to be taken.

(5) An employee is not in breach of this Subdivision, as a consequence of
failure to give the stipulated period of notice in accordance with subsections
(3) and (4) if the failure is occasioned by the requirement of an adoption
agency for the employee to accept earlier or later placement of a child, the
death of the spouse or other compelling circumstances.

Variation of period of adoption leave

71. (1) Provided the maximum period of adoption leave does not exceed the
period to which the employee is entitled under section 69:

(a) the period of leave taken under section 69 (1) (b) may be lengthened
once only by the employee giving not less than 14 days notice in writing
stating the period by which the leave is to be lengthened; and

(b) the period may be further lengthened by agreement between the
employer and employee.

(2) The period of adoption leave taken under section 69 (1) (b) may, with the
consent of the employer, be shortened by the employee giving not less than 14
days notice in writing stating the period by which the leave is to be shortened.

Cancellation of adoption leave

72. (1) Adoption leave, applied for but not commenced, is cancelled should
the placement of the child not proceed.

(2) Where the placement of a child for adoption purposes with an employee

then on adoption leave does not proceed or continue, the employee must
notify the employer forthwith and the employer must nominate a time not
exceeding 4 weeks from receipt of notification for the employee’s resumption
of work.
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Special leave

73. (1) The employer must grant to any employee who is seeking to adopt a
child such unpaid leave not exceeding 2 days as is required by the employee to
attend such compulsory interviews or examinations as are necessary as part of
the adoption procedure.

(2) Where paid leave is available to the employee, the employer may require
the employee to take such leave instead of special leave.

Adoption leave and other entitlements

74. (1) Provided the aggregate of any leave, including adoption leave taken
under this Subdivision, does not exceed the period to which the employee is
entitled under section 69, an employee may, instead of or in conjunction with
adoption leave, take any annual leave or long service leave or any part of it to
which he or she is entitled.

(2) Paid sick leave or other paid absences authorised by an award or
agreement (excluding annual leave or long service leave), are not available to
an employee during the employee’s absence on adoption leave.

Effect of adoption leave on employment

75. Subject to this Subdivision, despite any award, agreement or other
provision to the contrary, absence on adoption leave does not break the
continuity of service of an employee but is not to be taken into account in
calculating the period of service for any purpose of any relevant award or
agreement.

Termination of employment

76. (1) An employee on adoption leave may terminate the employment at any
time during the period of leave by notice given in accordance with this
Subdivision.

(2) An employer must not terminate the employment of an employee on the
ground of the employee’s application to adopt a child or absence on adoption
leave, but otherwise the rights of an employer in relation to termination of
employment are-not affected by this Subdivision.

Maximum penalty (subsection (2)): 20 penalty units.




Return to work after adoption leave

77. (1) An employee must confirm the intention of returning to work by notice
in writing to the employer given not less than 4 weeks prior to the expiration
of the period of adoption leave provided by section 69 (1) (b).

(2) An employee, on returning to work after adoption leave, is entitled to:
(a) the position held immediately before proceeding on such leave; or

(b) in the case of an employee who has worked part-time under this
Subdivision, the position held immediately before commencing such
part-time work.

(3) Where such a position no longer exists but there are other positions
available which the employee is qualified for and is capable of performing, the
employee is entitled to a position as nearly as possible comparable in status
and pay to that of the employee’s former position.

(4) An employer who does not make available to an employee a position to
which the employee is entitled under this clause is guilty of an offence.

Maximum penalty (subsection (4)): 20 penalty units.

Replacement employees

78. (1) A replacement employee is an employee specifically engaged as a
result of an employee proceeding on adoption leave.

(2) Before an employer engages a replacement employee, the employer must
inform that person of the temporary nature of the employment and of the

rights of the employee who is being replaced.
Maximum penalty: 20 penalty units.

(3) Before an employer engages a person to replace an employee temporarily
promoted or transferred in order to replace an employee exercising rights
under this Subdivision, the employer must inform that person of the temporary
nature of the promotion or transfer and of the rights of the employee who is
being replaced.

Maximum penalty: 20 penalty units.

(4) Nothing in this Subdivision is to be construed as requiring an employer to
engage a replacement employee.



Subdivision 5 - Part-time work

Definitions
79. For the purposes of this Subdivision:

"continuous service® means service under an unbroken contract of
employment and includes:

(a) any period of leave taken in accordance with this Subdivision; and

(b) any period of leave or absence authorised by the employer or by any
relevant award or agreement;

"female employee” means an employed female who is pregnant or is caring for
a child she has borne or a child who has been placed with her for adoption
purposes;

“former position" means the position held by a female or male employee
immediately before proceeding on leave or part-time employment under
this Subdivision, whichever first occurs, or, if such position no longer exists
but there are other positions available for which the employee is qualified
and the duties of which he or she is capable of performing, a position as
nearly as possible comparable in status and pay to that of the position first
mentioned in this definition;

*male employee" means an employed male who is caring for a child born of
his spouse or a child placed with the employee for adoption purposes;

"spouse” includes a de facto spouse.

Entitlement
80. With the agreement of the employer:

(a) a male employee may work part-time in one or more periods at any
time from the date of birth of the child until its fifth birthday or, in the
case of an adoption, from the date of the placement of the child until its
fifth birthday or the second anniversary of the placement (whichever
occurs later); and

(b) a female employee may work part-time in one or more periods while
she is pregnant where part-time employment is, because of the
pregnancy, necessary or desirable; and




(c) a female employee may work part-time in one or more periods at any
time from the seventh week after the date of birth of the child until its
fifth birthday; and

(d) in the case of an adoption, a female employee may work part-time in
one or more periods at any time from the date of the placement of the

child until its fifth birthday or the second anniversary of the placement
(whichever occurs later).

Return to former position

81. (1) An employee who has had at least 12 months continuous service with
an employer immediately before commencing part-time employment after the
birth or placement of a child has, at the expiration of the period of such

part-time employment or the first period, if there is more than one, the right to
return to his or her former position.

(2) Nothing in subsection (1) prevents the employer from permitting the
employee to return to his or her former position after a second or subsequent
period of part-time employment.

(3) An employer who does not make available to an employee a position to
which the employee is entitled under this section is guilty of an offence.

Maximum penalty (subclause (3)): 20 penalty units.

Pro rata entitlements

82. Subject to the provisions of this Subdivision and the matters agreed to in
accordance with section 84, part-time employment is to be in accordance with
the provisions of this Subdivision which are to apply pro rata.

Part-time work agreement

83. (1) Before commencing a period of part-time employment under this
Subdivision, the employee and the employer must agree:

(a) that the employee may work part-time; and

(b) on the hours to be worked by the employee, the days on which they will
be worked and commencing times for the work; and

(c) on the classification applying to the work to be performed; and

(d) on the period of part-time employment.



(2) The terms of the agreement may be varied by consent.

(3) The terms of the agreement or any variation to it are to be reduced to
writing and retained by the employer. A copy of the agreement and any
variation to it must be provided to the employee by the employer.

(4) The terms of the agreement apply to the part-time employment.

Termination of employment

84. The employment of a part-time employee under this Division may be
terminated in accordance with the provisions of this Subdivision but must not
be terminated by the employer because the employee has exercised or
proposes to exercise any rights arising under this Division or has enjoyed or
proposes to enjoy any benefits arising under this Division.

Maximum penalty: 20 penalty units.

Overtime

85. An employcr may request, but not require, an employee working part-time
under this Subdivision to work overtime.

Nature of part-time work

86. The work to be performed part-time need not be the work performed by

the employee in his or her former position but must be work otherwise
performed under any relevant award or agreement.

Inconsistent award provisions
87. An employee may work part-time under this Subdivision despite any other

provision of any relevant award or agreement which limits or restricts the
circumstances in which part-time employment may be worked or the terms

upon which it may be worked, including provisions:
(a) limiting the number of employees who may work part-time; or
(b) establishing quotas as to the ratio of part-time to full-time employees; or

(c) pr&scribitig a minimum or maximum number of hours a part-time
employee may work,

and such provisions do not apply to part-time work under this Subdivision.




No.

Replacement eﬁploye&a

88. (1) A replacement employee is an employee specifically engaged as a
result of an employee working part-time under this Subdivision.

(2) A replacement employee may be employed part-time. Subject to this
section, sections 83, 84, 85 and 88 apply to the part-time employment of a
replacement employee.

(3) Before an employer engages a replacement employee under this
Subdivision, the employer must inform the person of the temporary nature of
the employment and of the rights of the employee who is being replaced.

Maximum penalty: 20 penalty units.

(4) Unbroken service as a replacement employee is to be treated as
continuous service for the purposes of this Subdivision.

Page 54, Part 2, Division 5, Subdivision 5. After clause 70, insert:
~ Subdivision § - Superannuation

Orders concerning superannuation contributions to a particular fund

71. (1) Without derogating from the general powers of the Commission in
relation to superannuation, if an industrial matter relates to an allegation that
an employer has been, or is, making contribution on behalf of eligible
employees to an occupational superannuation scheme or fund at a level
required by any relevant award or industrial agreement but the scheme or fund
is not required by the relevant award or agreement to be used for that
purpose, the Commission:

(a) on its own initiative; or

(b) on the application of a State registered organisation, the employee
concerned or the Crown,

may determine to which occupational superannuation scheme or fund the
employer should have been, or should be, making such contribution to comply
with the relevant award or agreement and may order the employer to make
such contribution accordingly.

(2) The Commission may make an order under this section to operate from
the date on which any particular employee or employees became eligible for
payment by the employer of contribution to the scheme or fund determined by
the Commission, if the Commission considers it just to do so.



No. 20

No. 21

No. 22

No. 23

No. 24

(3) In exercising its powers under subsection (1), the Commission may
recognisc all or any of the contribution made by an employer to an
occupational superannuation scheme or fund on behalf of the employees up to
and including the date of the Commission’s determination under that
subsection as having met the requirements, or any part of them, of any relevant
award or industrial agreement, relating to employers’ contribution to an
occupational superannuation scheme or fund on behalf of eligible employees.

Page 58, clause 78. In subclause (1) (a), after "benefits that", insert ", when
aggregated,”.

Page 58, clause 78. From subclause (1), omit ", or that it is in the interests of
the employees concerned and their employer and not contrary to the public
interest that the exemption should be granted".

Page 59. After clause 80, insert:

Crown employees

81 (1) The Commission, in making an award for employees of the Crown,
must have regard to (but is not obliged to adopt) the conditions of
employment awarded to other employees doing substantially the same class of
work.

(2) The Commission is not to award any rates of wages or other payments or
any other conditions of employment for employees of the Crown less
favourable to those employees than those awarded by a corresponding award
to other employees doing substantially the same kind of work, unless the
Commission finds that there is sufficient reason to do so.

(3) For the purposes of this section, the fact that employees of the Crown may
be permanently employed or are allowed additional privileges is not by itself to
be regarded as a significant difference.

Page 60, clause 81. After subclause (3), insert:

(4) Awards are:

(a) to be expressed in clear terms, avoiding any unnecessary technicalities;
and

(b) to comply with such other requirements relating to form as may be
made by the regulations.

Page 60, clause 81. In subclause (4) (b), after "Commission", insert ", because
of the urgency or other exceptional circumstances of the case,".
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No. 25 Page 60, clause 81. After subclause (4) insert:

29

(5) When the Registrar receives minutes of an award as a consequence of a
request made by the Commission, the Registrar may alter the wording orform
of the minutes for the purpose of ensuring that the requirements made for
awards by this section and the regulations may be complied with.

(6) If the Registrar alters the minutes, the Registrar must provide each of the
parties concerned with a copy of the minutes in their altered form and take
into account any submission made promptly by any of those parties about the
alteration.

Page 60, clause 81. From subclause (5), omit "sign minutes of the award and".

Page 61, clause 82. From subclause (1), omit "commenced", insert instead
"enforced".

Page 61, clause 83. In subclause (4), after "12 months", insert "or more than 3
years specified in it as its nominal term".

Page 62, clause 85. Omit the clause, insert instead:

Variation of awﬁrds

85. (1) The Commission may, without the consent of the parties to the making
of an award, make an award varying the initial award during its nominal term,
but only if the variation:

(a) is necessary to avoid a substantial risk of death or personal injury; or

(b) relates to an industrial matter that is a new matter in relation to the
initial award; or

(c) relates to a matter affecting the members of a State employer
organisation or an industrial union that could have been a party to the
making of the award but the Commission is satisfied was not such a
party because of a failure to give notice to the organisation or union; or

(d) is, in the opinion of the Commission, appropriate because of exceptional
circumstances.

(2) Nothing in this section limits the powers of the Commission to vary an
award once its nominal term has expired.

No. 30 Page 62, clausc 86. From subclause (1), omit "for the purpose of its being

replaced by another award (whether or not a new award) or by an agreement".
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Page 63, clause 88. In subclause (2), after "the agreement", insert ", provided
that the Commission has inserted in the award or order a provision exempting
the parties to the agreement from the provisions of the award or order".

Page 63, clause 88. Omit subclause (3).

Page 65, clause 92. In subclause (5), after "12 months", insert "or more than 3
years specified in it as its normal term".

Page 65, clause 94. After subclause (2) (a), insert:
(b) that the agreement was not entered into under duress; and
Page 65, clause 94. At the end of subclause (2) (b), insert:
; and

(c) that the agreement is in the interests of the parties immediately
concerned.

Page 65, clause 94. Omit subclause (3), insert instead:

(3) If the Commission is of the opinion that the industrial agreement is in the
interests of the parties immediately concerned, the Commission must, subject
this section, approve the agreement for registration unless it is of the opinion
that it would be contrary to the public interest for the industrial agreement to
be registered.

(4) Registration of the industrial agreement is not contrary to the public
interest merely because the agreement is inconsistent with general Full
Commission principles.

(5) Despite subsection (8), if, in the opinion of the President, the agreement is
inconsistent with general Full Commission principles, the functions of the
Commission under this section are exercisable only by the Full Commission.

Page 66, clause 94. At the end of the clause, insert:

(9) In this section "general Full Commission principles” means principles
established by the Full Commission that apply in relation to the determination
of wages and conditions of employment, other than principles that apply in
relation to registration of agreements under this section.

Page 66, clause 96. Omit "conditions of employment specified in Schedule 3",
insert instead "the minimum conditions of employment applicable to enterprise
agreements initially determined by the Full Commission”.

No. 39 Page 67, clause 96. Omit "regulations”, insert instead "orders".
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Page 67, clause 98. In subclause (2), after "the enterprise agreement", insert ",
provided that the Commission has inserted in the award, industrial agreement
or order a provision exempting the parties to the enterprise agreement from
the provisions of the award, industrial agreement or order".

Page 67, clause 99. Omit paragraph (a).

Page 67, clause 99. Omit paragraph (b), insert instead:

(b) one industrial union that represents persons employed in the enterprise
or represents persons intending to be employed in the enterprise.

Page 67, clause 9. At the end of the clause insert:

(2) If persons employed or intending to be employed in an enterprise are
represented by more than one industrial union, the only industrial union that is
eligible to make an enterprise agreement with the enterprise employer is the
industrial union selected by agreement of all of those industrial unions.

Page 69, clause 102. From subclause (3), omit "or all other parties”.

Page 70, clause 104. From subclause (3), omit "guidelines” wherever occurring,
insert instead "principles”.

Page 70, clause 104. After subclause (3), insert:

(4) The Commission may obtain and take into account the views of any State

peak organisation as to whether or not an enterprise agreement is contrary to
the public interest.

Page 71, clause 106. From subclause (1), omit "set out in Schedule 3", insert
instead "those initially determined by the Full Commission"®.

Page 71, clause 106. From subclause (1), omit "regulations’, insert instead
"orders".

Page 71, clause 107. Omit "section 106", insert instead "section 141"

Page 71, clause 108. Omit subclause (1), insert instead:

(1) The Commission is required, at yearly intervals after the commencement
of this section, to review the adequacy or otherwise of all minimum conditions
of employment of the kinds referred to in Schedule 3 and all other minimum
conditions referred to in Schedule 3 applicable for the time being to full-time
adult employees.

Page 72, clause 108. Omit subclauses (2)-(5).
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Page 72, clause 108. After subclause (1), insert:

(2) On completion of the review as required by subsection (1), the
Commission may make a general order or award setting new and higher
minimum wages of the kinds referred to in Schedule 3.

Page 72, clause 108. From subclause (6), omit "For the purpose of reviewing
the percentage fixed for the time being for a casual employee and referred to
in item (4) of Schedule 3", insert instead "If the minimum conditions of
employment include a guaranteed average hourly rate of pay for casual
employees (being employees not entitled to annual leave or sick leave) as a
percentage of a guaranteed average hourly rate of pay for a part-time
employee, then (when reviewing that percentage)".

Page 72, clause 108. From subclause (6), omit "Minister is required to

recommend the making of a regulation”, insert instead "Commission is required
to make a general order or award".

Page 73, clause 108. From subclause (6), omit "by or under this Subdivision",
insert instead "as a minimum condition of employment".

Page 73, clause 108. From subclause (7), omit "regulation made on the
recommendation of the Minister®, insert instead "general order or award made
by the Commission".

Page 73, clause 108. From subclause (7), omit "by item (2), (3), (5) or (6) of",
insert instead "of a kind specified in".

Page 73, clause 108. From subclause (8), omit "regulation recommended by the
Minister", insert instead "general order or award made by the Commission".

Page 73, clause 109. Omit subclause (2), insert instead:
(2) The first review required by this Subdivision is to be conducted in 1991.
Page 73, clause 110. Omit the clause.

Page 75, clause 114. From the definition of "contract of carriage®, omit "section
116", insert instead "section 150",

Page 75, clause 114. From the definition of "principal contractor”, omit "section
116 (4)" wherever occurring, insert instead "section 150 (4)".

Page 79, clause 118. Omit "Court" wherever occurring, insert instead
"Commission".

Page 80, clause 120. From subclause (1), omit "section 119", insert instead
"section 153".
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Page 80, clause 121. Omit "section 119" wherever occurring, insert instead
"section 153"

Page 82, clause 123. From subclause (4), omit "section 117", insert instead
"section 151"

Page 91, clause 138. From subclause (3), omit "a Local Court", insert instead
"an Industrial Magistrate".

Page 91, clause 138. From subclause (3), omit ", in accordance with the rules
of the Industrial Court, to the Industrial Court", insert instead "to the
Commission".

Page 92, clause 138. From subclause (5), omit "Local Court or Industrial
Court", insert instead "Industrial Magistrate or Commission".

Page 91, clause 138. After subclause (6), insert:

(7) Where, in any proceedings under this section, the Industrial Magistrate or
Commission finds that the employer has committed an offence under section
198 or 204, the Industrial Magistrate or Commission may, in addition to
makinganyorderundcrthissccﬁon,imposcapcmltywhichmighthavebccn
imposed in proceedings for an offence under section 198 or 204.

(8) Where the employer is a company and the company is wound-up prior to

an order being made under subsection (3), the person may apply for orders
under subsection (3) against a person who was a director of the company or
who took part in the management of the company at the time the obligation
under this section arose.

(9) An order under subsection (3) against an employer which is a company
may provide that, should the company have insufficient funds to comply with
the order within a period of time determined by the Industrial Magistrate or
Commission, some or all of the directors or persons who took part in the
management of the company are personally liable for any amount outstanding
under the order.

Page 92, clause 139. From subclause (1), omit "a Local Court”, insert instead
"an Industrial Magistrate”. :

Page 92, clause 139. From subclause (1), omit " , in accordance with the rules
of the Industrial Court, to the Industrial Court", insert instead "to the
Commission".

Pages 92-93, clause 139. From subclauses (2) and (3), omit "Local Court or
Industrial Court" wherever occurring, insert instead "Industrial Magistrate or
Commission".
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Page 93, clause 139. From subclause (3) (b), omit "section 138", insert instead
"section 172".

Page 93, clause 139. From subclause (4), omit "in a Local Court or the
Industrial Court", insert instead "before an Industrial Magistrate or the
Commission".

Page 93, clause 139. From subclause (4), omit "section 138", insert instead
"section 172".

Page 93, clause 140. From subclause (1), omit "section 138 (1)" wherever
occurring, insert instead "section 172"

Page 93, clause 140. From subclause (1), omit "a Local Court", insert instead
"an Industrial Magistrate".

Page 93, clause 140. From subclause (1), omit " , in accordance with the rules
of the Industrial Court, to the Industrial Court", insert instead "to the
Commission".

Page 94, clause 140. From subclause (3), omit "a Local Court or the Industrial
Court may make such order as it", insert instead "an Industrial Magistrate or
the Commission may make such order as the Industrial Magistrate or the
Commission".

Page 94, clause 140. From subclause (4), omit "section 138", insert instead
"section 172".

Page 94, clause 141. From subclause (2), omit "20 penalty units", insert instead
"50 penalty units".

Page 95, clause 143. From subclause (3), omit "a Local Court’, insert instead
"an Industrial Magistrate".

Pages 95-96, clause 143. From subclauses (3)-(5), omit ", in accordance with
the rules of the Industrial Court, to the Industrial Court" wherever occurring,
insert instead "to the Commission”.

Page 95, clause 143. From subclause (4), omit "a Local Court’, insert instead
"an Industrial Magistrate".

Pages 95-96, clause 143. From subclause (5), omit "a Local Court", insert
instead "an Industrial Magistrate".

Page 96, clause 143. From subclause (8), omit "a Local Court or the Industrial
Court may make such order as the Court concerned”, insert instead "an
Industrial Magistrate or the Commission may make such order as the
Industrial Magistrate or the Commission".
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Page 96, clause 144. Omit "a Local Court", insert instead "an Industrial
Magistrate”.

Page 96, clause i44. Omit "the Local Court", insert instead "a Local Court".

Page 96, clause 146. From subclause (1), omit "a Local Court or", insert
instead "an Industrial Magistrate".

Page 96, clause 146. From subclause (1), omit "Industrial Court", insert instead
"Commission".

Page 96, clause 146. From subclause (2), omit "the Court", insert instead "the
Commission".

Page 97, clause 146. From subclause (2), omit "Local Court or”, insert instead
"Industrial Magistrate".

Page 97, clause 148. Omit subclause (1), insert instead:

(1) The secretary or (with the authority of the State registered organisation)
another officer of a State employee organisation or State employer
organisation concerned in the industry to which the proceedings relate may
take or otherwise be a party to any proceedings under this Subdivision, but
only with the written consent of the person otherwise entitled to take or to be

a party to the proceedings.

Page 98, clause 149. From subclause (3), omit "Court" wherever occurring,
insert instead "Industrial Magistrate".

Page 100, clause 152. From subclause (2), omit "a Local Court", insert instead
"an Industrial Magistrate".

Pages 100-101, clause 152. From subclanses (3)-(6), omit "A Local Court"
wherever occurring, insert instead "An Industrial Magistrate".

Pages 100-101, clause 152. From subclauses (4)-(6), omit "the Court", wherever
occurring, insert instead "the Industrial Magistrate®.

Pages 100-101, clause 152. From subclauses (4) and (5), omit "the Local Court”
wherever occurring, insert instead "the Industrial Magistrate”.

Page 101, clause 152. From subclause (7), omit "Industrial Court" wherever
occurring, insert instead "Commission".

Page 101, clause 152. From subclause (7), omit "a Local Court", insert instead
"an Industrial Magistrate".

Page 101, clause 153. From subclause (1), omit "section 152", insert instead
"section 186".

31



Page 101, clause 153. From subclause (1), omit "in a Local Court’, insert
instead "before an Industrial Magistrate".

Pages 101-102, clause 153. Omit "the Local Court" wherever occurring, insert
instead "the Industrial Magistrate".

Pages 102, clause 153. From subclauses (3)-(5), omit "A Local Court" and "a
Local Court" wherever occurring, insert instead "An Industrial Magistrate" and
"an Industrial Magistrate", respectively.

Page 102, clause 153. After subclause (5), insert:

(6) Despite anything else in this section, a person is entitled to be represented
by an employee or officer of a State registered organisation.

Page 103, clause 155. In subclause (2) (c), after "credit unmion" insert
"nominated by the employee”.

Page 103, clause 155. Omit subclause (3), insert instead:

(3) A payment is made with appropriate authority if the employer applies in
writing to the Registrar for, and the Registrar issues to the employer, a
certificate permitting the manner of payment.

(4) The terms and conditions applying to the issuing of such certificates may
be prescribed by the regulations.

Page 103, clause 155. In subclause (4), after "or by other means", insert ",
subject to the employee’s consent and the payment being made with
appropriate authority under subsection (3)".

Page 104, clause 156. Omit subclause (2), insert instead:
(2) If the employec at any time gives the employer written notice of

withdrawal of such an authority, the employer must give effect to the notice as
soon as is practicable.

Page 104, clause 158. In subclause (2), after "premises of the employer”, insert
", except where such residence is essential to the duties the employee is
required to perform”.

. 112 Page 105, clause 162. After clause 161, insert:
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Unauthorised deductions prohibited

162. Without limiting the generality of this Subdivision, an employer must not

unilaterally deduct any amounts from an employee’s wages in relation to
alleged overpayments, breakages or damage to goods or plant at work, or
shortfalis in cash.

Maximum penalty: 50 penalty units.

Page 106, clause 163. From subclause (1), omit "S0 penalty units", insert
instead:

(a) in the case of a corporation - 100 penalty units and an additional
penalty of 10 penalty units for each succeeding day during which the
breach continues; or

) in any other case - 10 penalty units and an additional penalty of 1
penalty unit for each succeeding day during which the breach continues.

Page 106, clause 163. From subclauses (2) and (4), omit "Industrial Court
wherever occurring, insert instead "Commission”.

Page 107, clause 163. After subclause (5), insert:

(6) In this section, "award" includes orders made under this Act other than an
order made under this section, section 177 or 404 or any section prescribed by
the regulations, but does not include any order under any section of this Act
for the contravention of which a penalty is expressly provided by this Act.

Page 107, clause 164. From subclause (1), omit "section 163", insert instead
"section 198".

Pages 107, clause 164. From subclavses (1) and (3), omit "Industrial Court”
wherever occurring, insert instead "Commission”.

Page 107, clause 164. From subclause (1), omit "the Court”, insert instead "the

Commission".

Page 107, clause 164. From subclause (2), omit "S0 penalty units", insert
instead:

(a) in the case of a corporation - 100 penalty units and an additional
penalty of 10 penalty units for each succeeding day during which the
breach continues; or

(b) in any other case - 10 penalty units and an additional penalty of 1
penalty unit for cach succeeding day during which the breach continues.



Page 107, clause 165. From subclause (1), omit "of a State employee
organisation", insert instead "or, with the written consent of the secretary,
another officer of a State employee organisation or State employer

organisation”.

Page 108, clause 165. In subclause (4), after "Local Court", insert "or
Commission".

Page 108, clause 165. In subclause (5), after "employee”, insert "or employer”.

123 Page 109, clause 167. Omit "a Local Court', insert instead "an Industrial
Magistrate".

124 Page 110, clause 168. From subclause (4), omit "20", insert instead "50".

Pages 110-111, clause 169. Omit "20" wherever occurring, insert instead "50".

Page 110, clause 169. In subclause (1), after "penalty units", insert "or, if the
offence conmsisted of a wilful act or omission of an employer and was
committed with the intention to deceive or defraud any person, 200 penalty
units”,

Page 110, clause 169. After subclause (1), insert:
(2) An employer must ensure that false entries are not wilfully made, with the
intention to deceive or defraud any person, in the records required to be kept
under subsection (1).

Maximum penalty: 200 penalty units.

No. 128 Page 111, clause 169. From subclause (3), omit "subsection (1) or (2)", insert
instead "subsection (1), (2) or (3)".

No. 129 Page 112, clause 170. In subclauses (1) and (2), after "Local Court", wherever
occurring, insert "or Commission".

No. 130 Page 112, clause 171. In subclause (1) (c), omit "representing such an
employer”, insert instead ", if members of the organisation are bound by the
award or agreement’.

No. 131 Page 114, clause 174. Omit subclause (2).

No. 132 Page 114, clause 174. After subclause (1), insert:
(2) If a member of the Commission has attempted mediation in relation to a
question, dispute or difficulty, arbitration powers in relation to the question,

dispute or difficulty are to be exercised by a different member if a party to the
arbitration proceedings so requires.



No. 133

No. 134

No. 135

No. 136

No. 137

Page 114, clause 176. Omit "not determined by the award", insert instead "a
new matter in relation to the award".

Page 114, clause 177. Omit subclauses (1)-(3), insert instead:

(1) For the purposes of this Division, an industrial matter is a new matter only
if the Commission has certified that it is a new matter.

(2) This Division applies to industrial action concerning an industrial matter
for which provision is made in an award or agreement the nominal term of
which has not expired.

(3) This Division does not apply to industrial action concerning an industrial
matter that is a new matter in relation to an award or agreement, except as
provided by subsection (4).

(4) Even though industrial action concerns an industrial matter that is a new
matter in relation to an award or agreement, this Division applies to the
industrial action if:

(a) it is in contravention of an award or agreement that is in force; or
(b) it is in contravention of an order of the Commission; or

(c) it can reasonably be attributed to the alleged or actual unfair dismissal
of an employee.

Pages 115-116, clause 178. From subclauses (1) and (4), omit "Court" wherever
occurring, insert instead "Commission".

Page 116, clause 178. From subclause (3) (b), omit "other person", insert
instead "employer”.

Page 116, clause 178. After subclause (4), insert:

(5) Despite any other provision of this Part, no injunction or other penalty is
to be granted or imposed in relation to industrial action unless the Full
Commission has certified that:

(a) the processes of conciliation and arbitration in relation to the causes of
the industrial action have been attempted and that no reasonable
purpose would be served either by continuing to attempt to conciliate or
by arbitration; and

(b) the persons against whom the injunction would be directed or on whom
the other penalty would be imposed are in substantial breach of
directions, orders or awards made by the Commission.
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141

142

143

144

145

146

147
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151

(6) In subsection (5), a reference to a penalty does not include a reference to
a pcnalty for a criminal offence that nnght be imposed if the act or omission
giving rise to the offence had occurred in such circumstances as did not
constitute industrial action.

Page 116, clause 179. From subclause (1), omit "section 178", insert instead
"section 213".

Pages 116-117, clause 179. From subclauses (1)-(3), omit "Court" wherever
occurring, insert instead "Commission".

Page 117, clause 179. In subclause (4) (a), before "corporation’, insert "State
registered organisation or any other".

Page 117, clause 179. From subclause (4), omit "1,000 penalty units", "100
penalty units" wherever occurring, and "10 penalty units", insert instead "100
penalty units", "10 penalty units" and "1 penalty unit", respectively.

Page 118, clause 180. From subclause (1), omit "section 179" wherever
occurring, insert instead "section 214",

Page 118, clause 180. From subclause (1), omit "Court" wherever occurring,
insert instead "Commission".

Page 118, clause 181. Omit ", "(a)" and "; or".

Page 119, clause 181. Omit paragraph (b).

Page 119, clause 181. Omit "section 182", insert instead "section 217".

Page 119, clause 182. Omit "section 181", insert instead "section 216".

Page 120, clause 183. Omit subclause (2), insert instead:

(2) For the purposes of subsection (1), industrial action is unlawful, in any
case, if it is based on a demarcation dispute in respect of which the
Commission may make an order under section 257, 258 or 259.

Page 120, clause 183. From subclause (3) (a), omit "State employee
organisation or an employer”, insert instead "State registered organisation or
any other corporation”.

Page 120, clause 183. From subclause (3), omit "1,000 penalty units", "100

penalty units" wherever occurring, and "10 penalty units”, insert instead "100
penalty units”, "10 penalty units" and "1 penalty unit", respectively.

Page 121, clause 185. Omit ", except as provided by section 183 (2)".




No. 152 Page 121, clause 186. Omit subclause (1) (a), insert instead:

(a)
No. 153 Page 121, clause 186. After subclause (1), insert:

a President and a Vice-President; and

(2) The Minister may not recommend a person for appointment as a member
of the Commission (other than as a Conciliation Commissioner) unless the
person:

(a) is a Judge of the Supreme Court or of the Land and Environment
Court; or

(b) is a barrister of not less than 5 years’ standing or a solicitor of not less
than 7 years’ standing; or

(c) is a barrister or a solicitor of less than 5 years’ or 7 years’ standing,
respectively, where at all times during a continuous period of not less
than 7 years the person was on the roll of solicitors when not on the roll
of barristers; or '

(d) is, in the opinion of the Governor, because of qualifications, experience
and standing in the community, a fit and proper person to discharge the
duties of a member of the Commission and:

(i) has had experience at a high level in industry, commerce, industrial
relations or the service of a government or an authority of a
government; or

(i) has, not less than 5 years previously, obtained a degree of a
university or an educational qualification of a similar standard, after
studies in the field of law, economics or industrial relations or some
other field of study considered by the Governor to have substantial
relevance to the duties of a member of the Commission.

No. 154 Page 122, clause 186. From subclause (2), omit "member of the Commission",
insert instead "Conciliation Commissioner”.

No. 155 Page 122, clause 186. After subclause (2), insert:
(3) A person is qualified to be appointed as President or Vice-President only

if the person possesses (or, immediately before appointment as a Presidential
Member, possessed) a qualification specified in subsection (2) (a), (b) and (c).
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Page 122, clause 186. After subclause (3) (a), insert:

(b) the Vice-President;

Page 123, clause 186. In subclause (4), omit "an additional Deputy President”,
insert instead "additional Deputy Presidents".

Page 123, clause 186. From subclause (7), omit "Deputy President”, insert
instead "Deputy Presidents and Vice-President".

Page 123, clause 186. After subclause (7), insert:

(8) A person who was appointed as a member of the Commission because the
person possessed a qualification referred to in subsection (2) (a), (b) and (c) is
referred to in this Act as a judicial member of the Commission.

Page 123, clause 187. Omit subclause (1), insert instead:

(1) The Vice-President is Acting President during the absence of the
President or during any vacancy in the office of President.

(2) If the President and the Vice-President are or are to be absent from duty
or there is a vacancy in the office of President during an absence of the
Vice-President, the next senior Deputy President available is Acting President
during the absences or during the vacancy in the office.

Page 128, clause 196. In subclause (2), after "person”, insert "nominated as
prescribed by the regulations”.

Page 129, clause 200. After subclause (8), insert:

(9) In any proceedings, the Commission may exercise judicial or arbitral
powers and may, at any time, attempt to resolve the matter before it by
conciliation.

(10) For all purposes in or in connection with the exercise of any judicial
power, the Commission is to be taken to be a superior court of record.

Page 131, clause 205. Omit subclause (2), insert instead:

(2) The Full Commission consists of not fewer than 3 persons chosen by the
President in accordance with the following:

(a) each person must be a member of the Commission;
(b) at least one person must be a judicial member of the Commission;

(c) none of the persons needs to be a Conciliation Commissioner, but only
one of the persons may be a Conciliation Commissioner.
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Page 132, clause 206. After subclause (2) (a), insert:

(b) if the President is not sitting but the Vice-President is sitting - the
opinion of the Vice President; or

Page 132, clause 206. From clause 206 (2) (b) and (c), omit "if the President is"
wherever occurring, insert instead "if the President and Vice-President are".

Page 133, clause 207. From subclause (3), omit "section 204", insert instead
"section 239"

Page 134, clause 209. From subclause (3), omit "clause 5 of Schedule 4", insert
instead "clause 6 of Schedule 4".

Page 134, clause 211. Omit "a Deputy President”, insert instead "another
Presidential Member".

Page 136, clause 215. From subclause (5), omit "Court", insert instead "Full
Commission".

Page 136, clause 215. Omit subclause (7), insert instead:
(7) If an appeal under subsection (5) is upheld, the decision on the appeal
has effect as an order of the Commission or an assessment of the Registrar

instead of the order or assessment the subject of the appeal.

(8) If an appeal under subsection (6) is upheld, the decision on the appeal is
to be carried into effect by the Registrar.

Page 137, clause 218. At the end of subclause (2) (c), insert:
; and

(d) any appeal from any order, award, decision, ruling or contract
determination of a member of the Commission:

(i) if a question of jurisdiction is involved; or

(ii)  if the Full Commission grants leave to appeal to the appellant on the
ground that the matter raised by the appeal is of such importance
that an appeal should lie; and

(¢) any matter the Commission is empowered to determine by any Act
other than this Act, the Annunal Holidays Act 1944, the Long Service
Leave Act 1955 or the Long Service Leave (Metalliferous Mining
Industry) Act 1963; and
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(f) any appeal from an Industrial Magistrate if a member of the
Commission considers the appeal should be removed to the Full
Commission; and

(g) any proceedings relating to a lock-out; and

(h) any question concerning the cancellation of the registration of an
industrial union or an association of contract drivers or of contract
carriers; and

(i) any appeal from decisions of the Registrar, other than concerning the
settlement of minutes of orders, awards, rulings, decisions or contract
determinations of a member of the Commission.

No. 172 Page 137. After clause 218, insert:

Individual access to the Commission

219. (1) An individual employee may refer any industrial matter to the
Commission and, if the President considers that it is in the public interest that
the matter should be dealt with by the Commission, the Commission may
exercise such of its functions as are appropriate to deal with the matter.

(2) The Registrar must give notice to the Labor Council of New South Wales,
the employer and such State registered organisations as appear to the
Registrar to be interested in or to be likely to be affected by the Commission’s
dealing with any industrial matter referred under this section.

(3) The persons to whom notice is required to be given may apply to the
Commission to appear before it when the industrial matter is dealt with.

(4) This section applies to the initiation of any proceedings by an individual
despite any other provisions of this Act.

No. 173 Page 140, clause 223. After subclause (2) (b), insert:

; and

(c) rationalising coverage of Statc employee organisations within an
industry,

No. 174 Pages 140-141, clause 223. From subclause (3) (a), omit "or the Court".




No. 175 Page 141, clause 223. At the end of subclause (3) (b), insert:

No.

No.

No.

No.

No.

No.

No.

; and

(c) must ensure that all State registered organisations with an interest in the
proceedings are notified of the application and are given an opportunity
to be heard; and

(d) must take account of established industrial coverage by State registered
organisations, the award structure in the particular industry and the
views of employers and industrial unions in the industry as a whole.

176 Page 141, clause 223. After subclause (8), insert:

(9) The functions of the Commission in relation to demarcation orders are
exercisable only by a Presidential Member or the Full Commission.

177 Page 142, clause 225. From subclause (1) (d), omit "section 129", insert instead
"section 163".

178 Page 143, clause 227. Omit the clause. .

179 Page 144, clause 229. From subclause (2), omit "an industrial union", insert
instead "a State registered organisation”.

180 Page 144, clause 229. From subclause (5) (a), omit "industrial union", insert
instead "State registered organisation”.

181 Page 145, clause 229. In subclause (6), after "concerned", insert ", irrespective
of whether or not industrial action is taking place".

182 Page 145. After clause 229, insert:

Ancillary orders in compulsory conferences

230. (1) A person summoned to attend a compulsory conference under
section 264 may, at any time during the conference, make an application orally
or in writing to the Conciliation Committee or Tribunal before which the
conference is being held for an order:

(a) under Division 9 of Part 2; or

(b) under section 13 of the Annual Holidays Act 1944; or

(c) under section 12 of the Long Service Leave Act 1955; or

(d) under section 12 of the Long Service Leave (Metalliferous Mining
Industry) Act 1963,

41



No.

No.

No.

No.

No.

183

184

185

186

in respect of a matter arising out of or related to the question, dispute or
difficulty the subject of the conference.

(2) The application is to be dealt with in accordance with the provisions of
section 186 as if:

(a) the applicant had elected to have the application dealt with in
accordance with the provisions of that section; and

(b) a reference in that section to an Industrial Magistrate included a
reference to the Conciliation Committee or Tribunal before which the
compulsory conference is being held.

(3) A Conciliation Committee or Tribunal to which an application is made
may, if of the opinion that it is appropriate to do so, instead remit the
application to an Industrial Magistrate to be dealt with by the Industrial
Magistrate.

(4) An application for an order which is remitted to an Industrial Magistrate
under this section is to be taken to have been made in accordance with the
provision or provisions of the Act authorising the order to be made.

Page 146, clause 230. Omit subclause (1).

Page 147, clause 231. From subclause (1), omit "section 230", insert instead
"section 266"

Pages 147-148, clause 233. Omit subclauses (1) and (2).
Page 148, clause 233. After subclause (3), insert:

(4) Nothing in subsection (1) shall empower the Commission to make or vary
an award in a manner inconsistent with section 120.

Page 148, clause 233. After subclause (4), insert:

(5) No:
(a) order, award, or contract determination; or
(b) interim order, award or contract determination,

is to be made pursuant to subsection (1) unless the causes of, and the
circumstances appertaining to, the question, dispute or difficulty have been
fully investigated and the member of the Commission or Chairperson of the
Conciliation Committee or Tribunal concerned is satisfied that all reasonable
steps have been taken to effect an amicable settlement of the question, dispute
or difficulty.




No. 188 Page 149, clause 235. Omit subclause (1), insert instead:

No.

No.

No.

No.

No.

189

191

(1) If industrial action concerning a question, dispute or difficulty to which

‘this Subdivision applies is taking place, or is threatened, the Commission may,

on application by a party to conciliation proceedings which have been
completed, order a person to cease, or to refrain from, industrial action.

(2) Application for an order under this section may be made only by:
(a) the Minister; or
(b) a State registered organisation or other person, if the applicant is, or is

likely to be, adversely affected by actual or threatened industrial action
of the party against whom or which the order is sought; or

(c) a State registered organisation of which a member is, or members are,
adversely affected or likely to be adversely affected by actual or
threatened industrial action of the party against whom or which the
order is sought.

(3) An order is not to be made under this section until:
(a) a certificate of attempted conciliation of the question, dispute or
difficulty concerned has been lodged or made out as would be required

by section 269 if arbitration of the question, dispute or difficulty were to
proceed; or

(b) the Commission has exercised its functions under section 264.

(4) An order under this section must include a statement identifying the
persons to be bound by the order who may be any one or more of the persons’
referred to in subsection (5).

Page 150, clause 235. Omit subclause (3) (a).

Page 151, clause 236. From subclauses (2)-(4), omit "Court" wherever
occurring, insert instead "Commission".

Page 151, clause 236. From subclause (3), omit "section 237", insert instead
"section 273".

Page 151, clause 236. From subclause (4) (b), omit "section 237", insert instead
"section 273".

Page 152, clause 237. Omit "Court" wherever occurring, insert instead
"Commission".
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Page 152, clause 237. From subclause (2) (a), omit "State employee
organisation or an employer’, insert instead "State registered organisation or
any other corporation”.

Page 152, clause 237. From subclause (2) (a), omit "1,000" and "100", insert
instead "100" and "10", respectively.

Page 152, clause 237. From subclause (2) (b), omit "100" and "10", insert
instead "10" and "1", respectively.

Page 152, clause 237. From subclause 2 (b), omit "units" where secondly
occurring, insert instead "unit".

Page 152, clause 237. From subclause (3), omit "Section 236", insert instead
"Section 272".

Page 153, clause 238. From subclause (1), omit "section 237" wherever
occurring, insert instead "section 273",

Page 153, clause 238. From subclause (1), omit "Court” wherever occurring,

insert instead "Commission".

Page 153. After clause 238, insert:
Subdivision 3 - Void Contracts

Power of Commission to declare certain contracts void

239. (1) The Commission may make an order or award declaring void in
whole or in part or varying in whole or in part and either ab initio or from
some other time any contract or arrangement or any condition or collateral
arrangement relating thereto whereby a person performs work in any industry
on the grounds that the contract or arrangement or any condition or collateral

arrangement relating thereto:
(a) is unfair; or

(b) is harsh or unconscionable; or

(c) is against the public interest. Without limiting the generality of the
words "public interest”, regard shall be had in considering the question
of public interest to the effect such a contract or a series of such
contracts has had or may have on any system of apprenticeship and
other methods of providing a sufficient and trained labour force; or




(d) provides or has provided a total remuncration less than a person
performing the work would have received as an employee performing
such work; or

(e) was designed to or does avoid the provisions of an award, industrial
agreement, agreement registered under Subdivision 3 of Division 8 of
Part 2 or contract determination.

(2) The Commission, in making an order or award pursuant to subsection (1)
of this section, may make such order as to the payment of money in connection
with any contract, arrangement, condition or collateral arrangement declared
void, in whole or in part, or varied in whole or in part, as may appear to the
Commission to be just in the circumstances of the case.

(3) The Commission, when making an order or award pursuant to subsection
(1) or at any time thereafter, may make such further order as may appear to
the Commission to be appropriate for the purpose of prohibiting (either
absolutely or otherwise than in accordance with specified conditions):

(a) any party to the contract, arrangement or collateral arrangement; or

(b) any other person who is (in any way considered relevant by the
Commission) associated with any such party,

from:

(c) entering into any specified kind of contract, arrangement or collateral
arrangement whereby a person performs work in an industry; or

(d) doing any act (whether by way of newspaper advertising or otherwise)
which may reasonably be construed as being intended to induce other
persons to enter into any such contract, arrangement or collateral
arrangement.

(4) An order under subsection (3) shall identify the person or persons upon
whom it is binding and shall take effect in respect of any such person:

(a) upon service on that person of a copy of the order; or
(b) upon publication of the order in a daily newspaper circulating generally
throughout New South Wales,
whichever first occurs.

(5) An order or award may be made pursuant to subsection (1), and an order
may be made pursuant to subsection (3), on the application of:

(a) in the case of an order or award under subsection (1) - any party to the
contract, arrangement or collateral arrangement; or
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(b) in the case of an order under subsection (3):
(i) any party to the contract, arrangement or collateral arrangement; or

(i) any person who, but for the making of an order or award pursuant
to subsection (1), would be a party to the contract, arrangement or
collateral arrangement; or

(c) the secretary of a State employer organisation whose members employ
persons working in the industry to which the contract, arrangement or
collateral arrangement relates; or

the secretary of an industrial union whose members are employed in the
industry to which the contract, arrangement or collateral arrangement
relates; or

(e) the Minister.
(6) Without affecting the operation of any other provision of this Act:

(a) the Commission may make such order as to the payment of costs, in any
proceedings under this section, as may appear to it to be just; and

(b) the Full Commission may make such order as to the payment of costs,
in any proceedings before it which arise by way of appeal from
proceedings under this section, as may appear to it to be just,

and the Commission or the Full Commission, as the case may be, may assess
the amount of the costs.

(7) An application under this section in respect of a contract of carriage to
which Division 8 of Part 2 applies may be made by a party to the contract or
by an association of contract carriers of which a party to the contract is a
member.

Subdivision 4 - Regulation of certain contracts

Regulation of certain contracts

240. (1) Subject to subsection (2), this section applies to any contract under or
in pursuance of which:

(a) building work; or
(b) door-to-door handbill delivery work; or

(c) door-to-door sales work,




is carried out or performed.
(2) This section does not apply to any contract referred to in subsection (1):

(a) to the extent to which the contract is a contract under or in pursuance
of which the work is carried out or performed by persons in their

capacity as employees; or

(b) unless at least one of the parties to the contract (not being a person by
whom the work is actually carried out) is a person who carries on the
business of carrying out or performing, or arranging for the carrying out
or performance of, that kind of work.

(3) On the application of the secretary of an industrial union whose members
are employed in the industry or calling in connection with which:

(a) building work; or
(b) door-to-door handbill delivery work; or
(c) door-to-door sales work,

is carried out or performed, the Commission may, by order, prescribe the
minimum rate at which a person shall be remunerated in relation to the
carrying out or performance of that kind of work (otherwise than in the
capacity of an employee) under or in pursuance of a contract to which this
section applies.

(4) An order under this section may be made only if the Commission is
satisfied (whether as a consequence of proceedings before it under section 275
or otherwise) that work of the kind to which the proposed order relates is
being, or is likely to be, carried out or performed under or in pursuance of a
contract that:

(a) is unfair; or

(b) is harsh or unconscionable; or

(c) is against the public interest (as referred to in section 275).

(5) Before making an order under this section, the Commission shall require
the applicant for the order to cause notice of the application to be served on
such persons or bodies as, in the opinion of the Commission, have an interest
in the matters to which the proposed order relates, and shall allow those

persons or bodies to appear and to be heard in relation to the making of the
order. '
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(6) An order under this section shall take effect on the expiration of 28 days
after the day on which it is published in the Gazette or, where a later day is
specified in the order in that regard, on that later day.

(7) Where an order is in force under this section in relation to:
(a) building work; or
(b) door-to-door handbill delivery work; or

(c) door-to-door sales work,
any contract to which this section applies (being a contract under or in
pursuance of which any such work is, or is agreed to be, carried out or
performed) shall be deemed to incorporate the provisions of the order that
relate to that work.

(8) In the event of an inconsistency between a provision of an order in force

under this section and a provision of a contract referred to in subsection (7),
the provision of the order shall, to the extent of the inconsistency, prevail.

(9) The Commission may, on its own motion or on the application of the
secretary of an industrial union whose members are employed in the industry
or calling concerned, vary or revoke an order under this section.

(10) In this section:

*building work” means work carried out for the purpose of:

(a) constructing, altering or adding to, renovating, decorating or painting
any building or structure; or

(b) excavating or filling the site on which any building or structure is
proposed to be constructed; or

(c) demolishing any building or structure,

and includes work which the regulations declare to be building work for the
purposes of this definition, but does not include:

(d) work carried out otherwise than on the site on which a building or
structure is being, or is proposed to be, constructed or on which a
building or structure is being demolished; or

(¢) work which the regulations declare not to be building work for the
purposes of this definition;




No.

No.

No.

No.

205

"door-to-door handbill delivery work" includes work which the regulations
declare to be door-to-door handbill delivery work for the purposes of this
definition, but does not include work which the regulations declare not to
be door-to-door handbill delivery work for the purposes of this definition;

"door-to-door sales work" includes work which the regulations declare to be
door-to-door sales work for the purposes of this definition, but does not
include work which the regulations declare not to be door-to-door sales
work for the purposes of this definition.

Page 158, clause 239. Omit ", under section 26 of the Industrial Court Act
1990, the Registrar of the Court issues to the Industrial Registrar a certificate
of a finding by the Court", insert instead "the Commission finds under this
Subdivision, or finds on an application made under Subdivision 7,".

Page 158, clause 240. From subclause (1), omit "section", insert instead
"Subdivision".

Page 159, clause 241. Omit "section", insert instead "Subdivision".

Page 159, clause 242. From subclause (1), omit "section 239", insert instead
"section 277".

Pages 159-161, clauses 244-247. Omit the clauses, insert instead:

Order providing for stand-down

244. (1) An employer or a State employer organisation may apply to the
Commission for the making of a stand-down order where the employer or an
employer who is a member of the organisation has no useful work for
employees because of industrial action, breakdown of machinery or any other
act or omission for which the employer is not responsible.

(2) The Commission is to give high priority to the hearing and determination
of applications under this section.

(3) The Commission must not make a stand-down order if:
(a) the employer concerned is bound by an award or agreement, whether
made or registered before or after the commencement of this section;

and

(b) the stand-down order would be inconsistent with any provisions of the
award or agreement,

except with the concurrence of the parties to the award or agreement.

(4) A stand-down order is enforceable as if it were an award.
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No. 209

No. 210

No. 211

No. 212

No. 213

Effect of stand-down

245. (1) An employee who is stood down is not entitled to any salary, wages
or other remuneration or allowance while stood down.

(2) The period during which an employee is stood down is to be reckoned as
a period of employment with the employer for the purposes of any period of
service on which leave or superannuation entitlements are based.

Page 162, clause 249. Omit subclause (2).

Page 162, clause 250. In subclause (1), after "may", insert ", within 2 years after
the date of dismissal or such longer period as may be allowed by the
Commission on the application of the dismissed employee,".

Page 163, clause 250. In subclause (2) (b), after "in the former position", insert
", at the option of the employee".

Page 163, clause 251. From subclause (1), omit "section 250", insert instead
"section 286".

Page 165. After clause 257, insert:

Other provisions not affected

258. (1) This Subdivision does not affect any other rights of a dismissed
employee under this or any other Act or under any award, agreement or
contract of employment.

(2) No agreement or contract, made or entered into before or after the
commencement of this section, shall operate to annul, vary or exclude any of
the provisions of this Subdivision.

Page 165, clause 258. From subclause (2) (b), omit "an order of the
Commission or a dispute order or", insert instead "a dispute order of the
Commission or an".

Page 165, clause 258. From subclause (2) (c), omit "employee”, insert instead
"registered”.

No. 214 Page 166, clause 259. Omit subclause (2) (b), insert instead:

(b) 5% of the members in the section or class of employees who are or
contemplate being involved in the industrial action; or
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Page 166, clause 259. In subclause (2) (c), after "action’, insert "or a State
employer organisation a member of which is such an employer; or

(d) the Minister.
Page 165, clause 259. From subclause (3), omit "directed by the Minister or".

Page 166, clause 259. From subclause (4), omit "employee”, insert instead
"registered”.

Pages 166, clause 260. From subclauses (1) and (2), omit "section 259 (2)"
wherever occurring, insert instead "section 296 (2)".

Page 166, clause 260. From subclause (1) (b), omit "directed by the Minister
or".

Page 167, clause 261. From subclause (1), omit "section 259 (2)", insert instead
"section 296 (2)".

Page 167, clause 261. From subclause (2), omit "directed by the Minister or".

Page 167, clause 261. From subclause (2), omit "section 260 (1) (b)", insert
instead "section 297 (1) (b)"

Page 167, clause 261. Omit subclause (4) (a) and (b), insert instead "by the
State".

Page 168, clause 265. Omit subclause (1), insert instead:

(1) If an employer dismisses, or threatens to dismiss, an employee and the
employee claims that the dismissal was, or that the threatened dismissal would

be, harsh, unreasonable or unjust, the employee, or a State employee
organisation on behalf of the employee, may apply for relief to the
Commission.

Pages 169, clause 265. After subclause (1), insert:

(2) For the purposes of this section, termination of employment includes
termination with or without notice.

(3) Termination of employment by an employer must not be harsh,
unreasonable or unjust.

(4) Without limiting the scope of subsection (1) or (3), except where a
distinction, exclusion or preference is based on the inherent requirements of a
particular position, termination on the grounds of race, colour, sex, marital
status, family responsibilities, pregnancy, religion, political opinion, national
extraction or social origin constitutes a harsh, unreasonable or unjust
termination of employment.
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(5) Nothing in subsection (4) derogates from the general powers of the
Commission in determining cases on unfair dismissal or reinstatement in
employment.

Page 169, clause 265. From subclause (2), omit "or the Registrar of the Court,
as appropriate,”.

Page 169, clause 265. From subclause (3), omit "or the Court".

Page 170, clause 266. Omit the clause, insert instead:

Discretion of Commission

266. (1) The Commission may, at its discretion, deal with an application made
to it under this Subdivision.

(2) In exercising that discretion, the Commission may examine the extent (if
any) to which any procedures in an award or agreement providing for the
settlement of questions, disputes or difficulties concerning a dismissal or threat
of dismissal have been complied with as far as reasonably practicable in the

circumstances.

Page 170, clause 268. From subclause (1), omit "mediation fails”, insert instead
" in the opinion of the member of the Commission attempting mediation,
mediation has failed".

Pages 170-171, clause 268. From subclauses (1) and (2), omit "section 269"
wherever occurring, insert instead "section 306".

Page 171, clause 268. From subclause (2), omit "Court’, insert instead
"Commission".

Page 171, clause 268. From subclause (3), omit "or the Court® wherever
occurring.

Pages 171-173, clause 269. Omit "or the Court" wherever occurring.
Page 172, clause 269. Omit subclause (4), insert instead:
(4) When assessing any compensation payable, the Commission may take into

account any remuneration received by the employee in alternative employment
since the employee was dismissed.

Page 172, clause 269. From subclause (6), omit "The Commission or the Court
may make any other order”, insert instead "Whether or not it makes an order
under this section, the Commission or the Court may make any order of a
different kind".
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Page 173, clause 270. Omit the clause, insert instead:

Different member to hear application

270. If a member of the Commission has attempted mediation and, in the
opinion of the member, mediation has failed, the application is to be heard
and determined by a different member, if a party to the proceedings so
requires.

Page 173, clause 272. Omit "or the Court".
Page 174, clause 274. Omit "section 273", insert instead "section 310".

Page 174, clause 275. After clause 274, insert:

Penalty for unlawful dismissal etc.

275. (1) An employer who, for an unacceptable reason, dismisses an
employee, injures an employee in his or her employment or alters an
employee’s position to the employee’s prejudice is guilty of an offence.

Maximum penalty: 100 penalty units.

(2) For the purposes of subsection (1), a reason is unacceptable only if it is
that the employee concerned:

(a) is an officer, delegate or member of a State employee organisation or is
a member of a Conciliation Committee; or

(b) is not a person referred to in paragraph (a), but is an elected
representative of employees; or

(c) has informed any person that a breach or suspected breach of an award
or agreement has been committed by the employer; or

(d) claims a benefit of an award or agreement to which he or she is entitled;
or

(e) has engaged in, or contemplates engaging in, any public or political
activity (not being an activity that interferes with the performance of
duties as an employee); or

() has appeared as a witness, or has given evidence, in a proceeding
relating to an industrial matter; or
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(2)

(k)

after applying for, and being unreasonably refused, leave without pay for
the purpose, is absent from work through being engaged in other duties
as a member of a State registered organisation in respect of a matter
affecting the industry in which the employee is working or in other
duties as a member of a Conciliation Committee; or

after applying for, and being unreasonably refused, leave without pay for
the purpose, is absent from work through being engaged in other duties
as a member of an enterprise association in respect of a matter related
to the enterprise the subject of an enterprise agreement to which the
enterprise association is a party.

(3) Where an employer is convicted of an offence under this section, the
Commission may order the employer:

(@

®)

©

to reinstate the person to the position that the person occupied
immediately before the dismissal or a position no less favourable than

the position; and

to pay the person the whole or part of the wages lost by the person
because of the dismissal; and

if the person has suffered any other loss as a consequence, to pay to the
person in such sum as appears to the Commission to be appropriate.

(4) In any proceedings for an offence against this section, if all the facts and
circumstances constitutng the offence, other than the reason for the
defendant’s action, are proved, the defendant has the onus of proving that the
defendant was not actuated by the reason alleged in the charge.

(5) In any proceedings for an offence in respect of subsection (2) (g), it is not
necessary for the prosecution to prove among the facts and circumstances
constituting the offence that the employer unreasonably refused leave.

Page 175. After clause 275 as inserted, insert:

Appeal to Full Commission

276. An appeal does not liec to the Full Commission from a decision made
under this Subdivision, waless the Full Commission grants leave to appeal.

No. 241 Page 176. Before the heading to Part 5, insert:




Subdivision 9 - Special criminal jurisdiction

Definitions

277. In this Subdivision, "criminal proceedings® means a proceeding for any of
the following offences:

(a) an offence against the Occupational Health and Safety Act 1983 or the
regulations under that Act;

(b) an offence against the Workers Compcnsation Act 1987 or the
regulations under that Act;

() any other offence which this or any other Act provides may be
prosecuted before the Commission.

Jurisdiction of Commission

278. (1) The jurisdiction of the Commission includes the power to hear and
determine criminal proceedings.

(2) The criminal jurisdiction of the Commission may be exercised only by a
judicial member of the Commission.

Powers of Commission in criminal proceedings

279. For the purposes of hearing and determining a criminal proceeding, the
Commission has and may exercise all the functions of an Industrial Magistrate

in relation to such proceedings.

Appeal etc.

280. (1) An appeal lies to the Full Commission from any order of the

Commission in a criminal proceeding imposing a penalty, ordering the payment
of a penalty or ordering that the proceeding be dismissed for any reason.

(2) The Commission may, on application by any party to a criminal
proceeding, state a case for the opinion of the Full Commission, setting forth
the facts and the grounds for any conviction made by the Commission.

(3) Section 180 applies to an appeal from an order of, and the stating of a
case by, the Commission in a criminal proceeding to the Full Commission in
the same way as it applies to an appeal from an order of, and the stating of a
case by, an Industrial Magistrate to the Commission.
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(4) Only judicial members of the Commission, other than the member against
whose decision the appeal is made or who stated the case, may constitute the
Full Commission for the purposes of this section.

Rules of evidence

281. Without limiting the operation of any other provision of this Subdivision,
the Commission is bound by the rules of evidence in the exercise of its
jurisdiction under this Subdivision.

Page 177, clause 275. Omit subclause (1), insert instead:

(1) The Minister may seek leave to appeal to the Full Commission against a
decision of the Commission (other than a decision of the Full Commission)
and such leave may be granted if the Commission considers that the public
interest is affected by the decision.

Page 178, clause 276. Omit the clause.
Pages 178-179, clause 277. Omit the clause.

Page 179, clause 278. From subclause (1) (a), omit "(other than a matter
required to be referred to the Court)".

Page 180, clause 280. From subclanse 322 (1) (a), omit "(other than a decision
from which an appeal lies to the Court)".

Page 180, clause 280. Omit subclause (4).

Page 180, clause 281. Omit "Court” wherever occurring, insert instead "Full
Commission".

Page 181, clause 283. Omit "Court" wherever occurring, insert instead "Full
Commission".

Pages 181-182, clause 284. Omit "Court" wherever occurring, insert instead
"Full Commission".

Page 182, clause 285. Omit subclause (2) (c).

Page 182, clause 285. In subclause (2), after "Commission", insert "but any such
party may, without that leave, be represented by an agent who is not a
barrister or solicitor or a person so qualified”.

Page 182, clause 285. After subclause (3), insert:

(4) Despite anything clse contained in this section, a person is entitled to be
represented by an employee or officer of a State registered organisation.
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Page 184, clause 288. From subclause (7), omit "50", insert instead "100".

Page 185, clause 290. From subclause (1), omit "or the Industrial Court Act
1990".

Pages 188-189, clause 298. From subclauses (2)-(4), omit "Court" wherever
occurring, insert instead "Full Commission".

Page 192, clause 304. Omit "Court", insert instead "Commission”.

Pages 193-194, clause 307. Omit the clause.

Page 194, clause 308. From paragraph (d), omit "or an enterprise association".
Page 194, clause 309. From subclause (1), omit ", enterprise association”.
Pages 195, clause 309. Omit subclause (1) (e).

Page 195, clause 309. From subclause (1) (f), omit "other than in the case of an
application by an association to be registered as an enterprise association,”.

Pages 196, clause 310. Omit the clause.

Page 197, clause 315. From subclauses (1) and (2), omit "Court" wherever
occurring, insert instead "Commission",

Pages 198, clause 316. Omit "Court" wherever occurring, insert instead
"Commission".,

Page 199, clause 318. From subclause (3), omit ", an enterprise association”.
Page 199, clause 319. From subclause (1), omit *, an enterprise association".
Pages 200-201, clause 320. Omit the clause.

Pages 201-202, clause 324. From subclause (1) (b), omit ", the Court or any
other court or", insert instead "or any court or other".

Page 202, clause 325. From subclause (1), omit "or enterprise”.
Page 203, clause 325. Omit subclause (2) (g).

Pages 203, clause 326. From subclavses (3) and (4), omit "Court" wherever
occurring, insert instead "Commission”.

Page 205, clause 328. From subclause (6) (a), omit "section 326 or 331", insert
instead "section 365 or 370".
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Pages 205-206, clause 331. Omit "Court" wherever occurring, insert instead
"Commission".

Pages 205-206, clause 331. From subclauses (2), (5) and (6), omit "section 324"
wherever occurring, insert instead "section 363".

Pages 207-208, clause 332. Omit "Court" wherever occurring, insert instead
"Commission".

Page 207, clause 332. From subclause (7), omit "section 324", insert instead
"section 363".

Page 207, clause 332. From subclause (8), omit "Section 331", insert instead
"Section 370"

Page 208, clause 334. Omit "registered organisation or the branch of the State
registered organisation concerned".

Page 210, clause 336. Omit "Court" wherever occurring, insert instead
"Commission".

Pages 211, clause 337. Omit "section 335 (4)" wherever occurring, insert instead
"section 374 (4).

Page 211, clause 340. Omit "section 339", insert instead "section 378".

Page 215, clause 345. From subclause (1), omit "Court", insert instead
"Commission".

Pages 215-216, clause 346. Omit "Court" wherever occurring, insert instead
"Commission".

Page 216, clause 347. Omit "section 346", insert instead "section 385".
Page 216, clause. 348. Omit "Court”, insert instead "Commission".

Pages 216-217, clause 349. Omit "Court" wherever occurring, insert instead
"Commission".

Page 217, clause 350. Omit "Court" wherever occurring, insert instead
*"Commission".

Pages 217-219, clause 351. Omit "Court" wherever occurring, insert instead
"Commission".

Page 219, clause 352. Omit "Court’, insert instead "Commission".

Page 219, clause 353. Omit "Court" wherever occurring, insert instead
"Commission".
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Pages 219-220, clause 354. Omit "Court" wherever occurring, insert instead
"Commission".

Page 220, clause 354. From subclause (5) (c), omit "section 351", insert instead
"section 390".

Page 221, clause 356. Omit "Court", insert instead "Commission".

Pages 223-224, clause 357. Omit "Court" wherever occurring, insert instead
"Commission".

Page 224, clause 358. From subclause (1) (a), omit "at least 50% of the".
Page 224, clause 358. After subclause (1), insert:

(2) The Commission is not to determine any such application unless satisfied
that adequate notice of the application has been given to:

(a) each industrial union representing persons employed in the enterprise;
and

(b) the persons employed in the enterprise; and

(c) the enterprise employer.
Page 224, clause 358. From subclause (2) omit "from the relevant enterprise
employer”, insert instead "from any person given a notice under subsection
@"
Page 224, clause 358. From subclause (4) (a), omit "at least 50% of the".

Page 225, clause 358. From subclause (7), omit "subsection (5)", insert instead
"subsection (6)".

Page 226, clause 360. Omit "section 359", insert instead "section 398".
Page 226, clause 360. Omit "section 358", insert instead "section 397".

Page 226, clause 361. From subclause (1), omit "section 359", insert instead
"section 398".

Page 228, clause 366. Omit the clause.

Page 229, clause 368. From subclause (3), omit "6 months", insert instead "3
years".

Page 230, clause 369. From subciause (3), omit "6 months", insert instead "3
years'.
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Page 230, clauses 370. Omit "6 months", wherever occurring, insert instead "3
years".

Page 230, clause 372. Omit "Court", insert instead "Commission".
Page 231, clause 373. From subclause (2), omit "only".

Page 231, clause 373. From subclause (7), omit "a State employee
organisation", insert instead "the appropriate industrial union covering the
employer’s workplace".

Page 231, clause 374. Omit the clause, insert instead:

Preference to unionists

374. (1) Despite any other provision of this Act, the Commission may, on
application, insert (by way of variation or otherwise) in an award or agreement
(whether made before or after the commencement of this section) a provision
providing:

(a) for absolute preference of employment to the members of the industrial
union or unions specified in the award or agreement or to persons who
have applied to become members of the industrial union or unions
specified in the award or agreement. Such preference to members (and
applicants for membership) of such industrial union or unions shall be
limited to the point where such a member or applicant and a person
who is not such a member or applicant are offering for service or
employment at the same time or, in the case of retrenchment, to the
point where either such a member (or such an applicant) or a person
who is not such a member (or such an applicant) is to be dismissed
from service or employment; and

(b) that the provision inserted in any award or agreement pursuant to
paragraph (a) is not to apply to or in respect of the employment in any
industry or calling of a person who has been issued by the Registrar
with a certificate of exemption pursuant to section 413 covering the
industry or calling, if the period specified in the certificate or any
renewal of it has not expired.

(2) The following matters are examples of matters in relation to which it may
be directed under subsection (1) that preference is to be given:

(a) engagement in employment;
(b) promotion;

(c) regrading;




transfer;
(e) retention in employment;
() taking of annual leave;
(g) overtime;
(h) vocational training.

(3) Nothing in this section limits or in any way affects any law relating to
preference in employment to persons who have served as members of the
Naval, Military or Air Forces of the Commonwealth.

Page 233, clause 375. Omit the clause, insert instead:

Conscientious objectors

375. (1) For the purposes of this section, "conscientious belief" includes any
conscientious belief, whether the grounds for it are or are not of a religious
character and whether the belief is or is not part of the doctrine of any

religion.
(2) Any person who:

(a) objects on the grounds of conscientious belief to being a member of an
industrial union; and

(b) applies in the prescribed manner to the Registrar for a certificate of
exemption from membership of any such union; and

(c) satisfies the Registrar that his objections on the grounds of conscientious
belief are genuine; and

(d) pays to the Registrar an amount equivalent to the subscription
prescribed by the rules of the industrial union for membership of such
union,

is to be issued by the Registrar with a certificate of exemption from
membership of the industrial union.

(3) Any such certificate remains in force for the period specified in it and
may be renewed from time to time by the Registrar on payment of such
amount, not exceeding the amount referred to in subsection (2) (d), as the
Registrar may require.

(4) Any amount received by the Registrar pursuant to this subsection shall be
paid by him to the credit of the Consolidated Fund.
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(5) Any person whose application for a certificate of exemption from
membership of an industrial union, or for any renewal of it, under this
subsection is refused, may, within the prescribed period after the decision of
the Registrar refusing the application, appeal in the prescribed manner to the
Commission from such decision.

(6) The Commission may on such an appeal make such order as it thinks fit.

(7) Notwithstanding subsections (1) to (6), no person can be compelled to
join an industrial union.

Page 235, clause 376. From subclause (5) (b), omit "; or", insert instead ",".
Page 235, clause 376. Omit subclause (5) (c)and (d).
Page 236, clause 376. After subclause (5), insert:

(6) Where an employer of a State registered organisation is convicted of an
offence under subsection (1) or (2), and a person affected by the offence has
suffered any loss as a consequence, the Commission may order the employer
or State registered organisation to pay to the person in such sum as appears to
the Commission to be appropriate.

Page 236, clause 376. At the end of subclause (6) (b), insert:
; and

(c) if the person has suffered any other loss as a consequence, to pay to the
person in such sum as appears to the Commission to be appropriate.

Page 236, clause 376. From subclause (6), omit "Court", insert instead
"Commission".

Page 236, clause 376. From subclause (7), omit "section 375 (1)" wherever
occurring, insert instead "section 413 (1)".

Pages 236-237, clause 377. Omit "Court" wherever occurring, insert instead
"Commission".

Page 237, clause 377. After subclause (3) (a) insert:

(b) the person, outside of a closed shop arrangement, has chosen not to
belong to a State employee organisation; or

Page 237, clause 377. From subclause (3), omit "section 376 (6)", insert instead
"section 414 (7)".

Page 237, clause 378. Omit "50 penalty units, or if", insert instead "Where an
officer has acted in breach of this section and".
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Page 237, clause 378. Omit "or imprisonment for 5 years, or both".
Page 237, clause 379. Before "registered", insert "State".

Page 237, clause 380. Omit "or imprisonment for 5 years, or both".
Page 238, clause 381. Omit "or imprisonment for 5 years, or both".

Page 241, clause 386. From subclause (1) (b), omit "section 335, 340, 341, 347
or 429", insert instead "section 374, 379, 380, 386 or 467".

Pages 242-244, clause 387. Omit "section 388 or 389" wherever occurring, insert
instead "section 426 or 427",

Page 242-243, clause 387. From subclause (1) () (ii), omit "section 388 (2) (b)
or 389 (2) (b)", insert instead "section 426 (2) (b) or 427 (2) (b)".

Page 243, clause 387. Omit "Court" wherever occurring, insert instead
"Commission".

Page 244, clause 388. From subclause (2) (b), omit "section 387 (1)", insert
instead "section 425 (1)".

Page 245, clause 388. From subclause (4), omit "section 389", insert instead
"section 427".

Page 245, clause 389. Omit "Court® wherever occurring, insert instead
"Commission".

Page 245, clause 389. From subclause (2) (b), omit "section 387 (1)", insert
instead "section 425 (1)".

Page 245, clause 389. From subclause (4), omit "section 388", insert instead
"section 426",

Page 245, clause 390. Omit "section 388 or 389", insert instead "section 426 or
427 ~

Page 245, clause 390. Omit "Court", insert instead "Commission".

Page 246, clause 390. From paragraph (€), omit "Court’s", insert instead
"Commission’s".

Page 246, clause 391. Omit "Court" wherever occurring, insert instead
"Commission".

Page 246, clause 391. Omit "section 387 (5)" wherever occurring, insert instead
"section 425 (5)".
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Page 246, clause 391. From subclause (3), omit "section 388 or 389", insert
instead "section 426 or 427"

Page 246, clause 392. Omit "Court", insert instead "Commission".

Page 247, clause 393. Omit "Court" wherever occurring, insert instead
"Commission".

Page 248, clause 394. Omit "Court", insert instead "Commission".

Page 248, clause 394. Omit "200 penalty units", insert instead "50 penalty units".
Page 248, clause 395. Omit "Court", insert instead "Commission".

Page 249, clause 396. In subclause (6), after "register” where secondly
occurring, insert ", but only if the member or person so authorised satisfies the
Registrar that he or she is seeking information about those members for the
purpose of standing as a candidate for election to an office in the organisation
to which they belong”.

Page 250, clause 397. From subclause (1), omit "or imprisonment for 2 years,
or both".

Page 251, clause 398. Omit "or imprisonment for 2 years, or both".

Page 252, clause 400. From subclause (1), omit "(other than a political
donation) of a relevant amount, and of all political donations,”, insert instead
"of a relevant amount”.

Page 253, clause 400. From subclause (6), omit ", other than a political
donation,".

Page 253, clause 401. Omit subclause (1), insert instead:
(1) A State registered organisation must, in accordance with this Subdivision:

(a) keep and maintain at its registered office a register of loans, grants and
donations made by the organisation; and

(b) ensure that the committee of management of the organisation or branch

of the organisation has approved the making of the loan, grant or
donation.

Maximum penalty: 50 penalty units.

No. 353 Page 254, clause 401. From subclause (4), omit "section 400 (4)-(6)", insert
instead "section 438 (4)-(6)".
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Page 254, clause 403. From subclause (1) (b), omit "section 405", insert instead
"section 443"

Page 254, clause 403. In subclause (2), after "accrual basis", insert "or cash
basis".

Page 255, clause 403. Omit subclauses (3)-(5).

Page 255, clause 405. From subclause (1) (a), omit "section 403 (1)", insert
instead "section 441 (1)".

Page 256, clause 406. Omit "section 403", insert instead "section 441",
Page 256, clause 406. Omit "section 405", insert instead "section 443",

Page 256, clause 406. Omit "100 penalty units or imprisonment for 2 years, or
both", insert instead "S0 penalty units”.

Page 256, clause 407. From subclause (3), omit "section 405, insert instead
"section 443".

Page 258, clause 409. From subclause (4) (a) (ii), omit "section 405", insert
instead "section 443"

Page 260, clause 412. From subclause (1) (b), omit "section 405, insert instead
"section 443"

Page 260, clause 412. From subclause (2) (d), omit "section 409 (4)", insert
instead "section 447 (4)".

Page 261, clause 412. From subclause (6) (a), omit "section 409 (4)", insert
instead "section 447 (4)".

Page 262, clause 413. From subclause (1), omit "section 412 (5) or (6)", insert
instead "section 450 (5) or (6)".

Page 262, clause 413. From subclause (2) (a), omit "section 409 (4)", insert
instead "section 447 (4)".

Page 264, clause 413. From subclause (11), omit "100", insert instead "50".
Page 264, clause 413. From subclause (12), omit "100", insert instead "50".

Page 264, clause 414. Omit "section 413" wherever occurring, insert instead
"section 451".

Page 265, clause 415. Omit "Court" wherever occurring, insert instead
"Commission".
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Page 265, clause 415. From subclause (1), omit "sections 412 and 413", insert
instead "sections 450 and 451"

Page 265, clause 416. From subclause (1), omit "section 413", insert instead
"section 451".

Page 271, clause 426. From subclause (1), omit "section 424 (2) and (3) or (2)
and (4)", insert instead "section 462 (2) and (3) or (2) and (4)".

Page 272, clause 427. From subclause (1), omit "section 422", insert instead
"section 460".

Page 272, clause 427. In subclause (1), before "Commission”, insert "Full".

Page 272, clause 427. From subclause (1), omit "section 424 or 426", insert
instead "section 462 or 464".

Pages 272, clause 427. Omit "section 424 (2) and (3) or (2) and (4)" wherever
occurring, insert instead "section 462 (2) and (3) or (2) and (4)".

Page 274, clause 428. From subclause (8), omit "section 422", insert instead
"section 460".

Page 274, clause 429. From subclause (1), omit "section 428", insert instead
"section 466"

Page 274, clause 430. From subclause (1), omit "section 428 (1) or (2)", insert
instead "section 466 (1) or (2)".

Pages 275, clause 431. Omit "section 428" wherever occurring, insert instead
"section 466".

Page 275, clause 431. From subclause (1), omit "Court, as prescribed by rules
made under the Industrial Court Act 1990, for an inquiry by the Court", insert
instead "Commission for an inquiry by the Commission".

Pages 275, clause 431. From subclauses (2) and (3), omit "Court" wherever
occurring, insert. instead "Commission®.

Page 276, clause 433. From subclause (2), omit "Court" wherever occurring,
insert instead "Commission".

Page 277, clause 434. Omit "section 368", insert instead "section 406".
Page 278, clause 437. Omit "section 428", insert instead "section 466".

Page 279, clause 439. Omit "section 441" wherever occumng, insert instead
"section 479".
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Page 281, clause 440. From subclause (1), omit "section 441", insert instead
"section 479"

Page 282, clause 440. From subclause (2) (b), omit "Court or any other court",
insert instead "Commission or any court".

Pages 282-283, clause 441. Omit "Court" wherever occurring, insert instead
"Commission".

Page 282, clause 441. Omit "section 439 or 440" wherever occurring, insert
instead "section 477 or 478".

Pages 283-284, clause 442. Omit "Court" wherever occurring, insert instead
"Commission".

Page 284-285, clause 443. Omit "Court" wherever occurring, insert instead
"Commission".

Page 286, clause 446. From subclause (1), omit "7", insert instead "28".

Page 286, clause 446. In subclause (2), after "organisation who", insert
"wilfully”.

Page 288, clause 452. Omit "or imprisonment for 3 months, or both".
Page 289, clause 453. Omit "or imprisonment for 2 years, or both".

Pages 289-291, clause 455. Omit "Court" wherever occurring, insert instead
"Commission".

Page 291. After clause 455, insert:

Organisations and officials not vicariously liable

456. (1) Neither a State registered organisation nor a person who is a member
of the committee or other executive body of such an organisation is liable to be
convicted of an offence against this Act (or for any pecuniary penalty) because
of an act or omission of a person in contravention of the express resolutions or
directions of the organisation or its committee or other executive body.

(2) Subsection (1) does not apply:

(a) to a State registered organisation, if the organisation or a member of the
committee or other executive body of the organisation encouraged,
assisted in or approved of the act or omission; or



(b) to a member of the committee or other executive body of a State
registered organisation, if the member encouraged, assisted in or
approved of the act or omission.

No. 401 Page 292. Before Division 4 of Part 7, insert:

Certain actions under other laws do not lie in respect of industrial action etc.

457. (1) A relevant action does not lic against a State registered organisation,
or an officer, member or employee of a State registered organisation in that
capacity, in respect of:

(a) industrial action that is occurring, or is about to occur in connection
with an industrial dispute; or

(b) conduct that is being, or is about to be, engaged in that hinders,
prevents or discourages:

(i) the observance of an award or agreement; or

(i) the performance of work in accordance with an award or agreement;
or

(iii)  the acceptance of, or offering for, work in accordance with an award
or agreement; or

(c) industrial action by persons engaged in public sector employment, being
industrial action that is occurring, or is about to occur.

(2) a relevant action does not lie against an officer, member or employee of a
State registered organisation in respect of conduct of that officer, member or
employee in that capacity constituted by:

(a) engaging, or proposing to engage, in industrial action in connection with
an industrial dispute; or

®) engnging.oxproposingtoengage,inconductthathinders,prevemsor
discourages:

(i) the observance of an award or agreement; or

(i) the performance of work in accordance with an award or agreement;
or

(i)  the acceptance of, or offering for, work in accordance with an award
or agreement; or
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(c) in the case of an officer, member or employee of an organisation of
employees engaged in public sector employment - engaging, or
proposing to engage, in industrial action.

(3) In this section, "relevant action" means an action in tort or any other
action in a court or tribunal, not being:

(a) an action for damages (other than exemplary or punitive damages) in
respect of loss or damage incurred as a result of the industrial action or
conduct concerned; or

(b) an action for an injunction or order to prevent personal injury or
damage to or destruction of property; or

(c) an action in respect of conversion, detinue or defamation; or

(d) proceedings for a contravention of an award or agreement, or an order
or direction of the Commission; or

(e) a prosecution for an offence.

Pages 293-295, clause 457. Omit "Court" wherever occurring (except in
subclauses (1) (a) and (6)), insert instead "Commission".

Page 293, clause 457. From subclause (1) (a), omit "an order of the Court,".

Page 293, clause 457. From subclause (3), omit "must", insert instead "may, at
its discretion,".

Page 294, clause 457. From subclause (6), omit "the Court,".

Page 294, clause 457. From subclause (9), omit "must cancel the registration of
the organisation under this Act unless", insert instead "may, at its discretion,

cancel the registration of the organisation under this Act, but may not do so
if:".

Page 294, clause 457. From subclause (9) (c), omit "section 458", insert instead
"section 498".

Pages 295-296, clansc 458. Omit "Court" wherever occurring, insert instead
"Commission".

Page 295, clause 458. From subclause (1), omit "section 457", insert instead
"section 497".

Page 296, clause 459. Omit the clause.

Pages 296-297, clause 460. Omit "Court" wherever occurring, insert instead
"Commission".
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Pages 297-298, clause 462. Omit subclauses (1) (c), (d) and (e).

Page 298, clause 462. Omit subclauses (2) and (3), insert instead:

(2) An organisation may be wound up in accordance with the rules of the
organisation.

Page 299, clause 464. From subclause (1), omit "or employees" wherever
occurring.
Page 299, clause 464. After subclause (1), insert:

(2) The Labor Council of New South Wales is to be taken to be the State
peak organisation for employees.

Page 299, clause 465. From paragraph (a), omit "the Court,".
Pages 300-311, Part 8, clauses 468-498. Omit the clauses.
Page 312, clause 500. After subclause (4), insert:

(5) Where the person for whom the work is procured by a private
employment agent is not:

(a) an employee of the private employment agent; or
(b) an employee of the person for whom the work is being carried out,

such person is to be taken to be an employee of the person for whom the work
is being carried out for the purposes of this Act, the regulations made under
this Act and any other employmnnt related Act and the regulations made
under it.

Page 313, clause 501. From subclauses (1) and (3), omit "regulations” wherever
occurring, insert instead "Commission".

Page 313, clause 501. After subclause (3), insert:

(4) The State reglstered organisation or organisations of employees having
constitutional coverage for the relevant industry, occupation or calling must be
served with a copy of the application for exemption not less than 14 days
before the application is heard. The State registered organisation or
organisations have the right to intervene and be heard in such proceedings
before the Commission.

Page 314, clause 503. From subclause (6), omit "a Local Court", insert instead
"the Commission".




No. 423

No. 424

No. 425

No. 426

No. 422 Pages 315-316, clause 505. From subclauses (1) (¢) and (5) omit "section 503

(4)" wherever occurring, insert instead "section 511 (4)".

‘Page 316, clause 505. From subclause (3) omit "section 504 (1) (c)", insert
instead "section 512 (1) (b)".

Page 316. After clause 505, insert:

Referral of application to Industrial Magistrate

506. (1) The Director-General may refer an application for a licence to an
Industrial Magistrate for inquiry as to whether or not:

(a) an applicant for the licence; or

(b) a proposed partner of the applicant for the licence in the business in
respect of which the licence is applied for; or

(c) a director of a corporation that is an applicant for the licence; or

(d) a director of a corporation that is a proposed partner of an applicant
for the licence in the business in respect of which the licence is applied
for; or

(e) a person whose appointment as a person in charge has been notified
under section 511,

is a fit and proper person to hold a licence.

(2) The Industrial Magistrate to whom an application is referred must
consider whether the applicant or other person concerned is, from his or her
character and previous conduct, a fit and proper person to hold a licence and
must give the Director-General a recommendation on the application.

(3) In conducting an inquiry under this section, an Industrial Magistrate has
the same functions as if the Magistrate were sitting in a Local Court and the
inquiry were a matter for hearing and determination in the Local Court.

(4) The applicant and all persons who in the manner prescribed notify their
objection to the issue or renewal of a licence are to be given notice of the
inquiry and are entitled to be heard personally or by counsel, attorney or
agent.

Page 317, clause 506. From subclause (2) (a), omit "section 504 (1) (c)", insert
instead "section 512 (1) (b)".

Page 318, clause 506. In subclause (3) (b), after "Police", insert "and any
recommendation relating to the person furnished under section 514",

)
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Page 320, clause 510. From subclauses (1) and (3), omit "5" wherever
occurring, insert instead "20".

Page 321, clause 511. From paragraph (a), omit "section 509", insert instead
"section 518".

Page 321, clause 511. From paragraph (f), omit "section 510", insert instead
"section 519".

Page 322, clause 512. From subclause (6), omit "Local Court" wherever
occurring, insert instead "Commission".
Page 322, clause 513. From subclause (1), omit "5", insert instead "20".

Page 323, clause 514. From subclauses (1) and (2), omit "a Local Court"
wherever occurring, insert instead "the Commission".

Pages 323-324, - clause 515. From subclauses (2)-(5), omit "Local Court'
wherever occurring, insert instead "Commission”.

Page 324, clause 515. From subclause (6), omit "a Local Court", insert instead
"the Commission".

Page 327. After clause 521, insert:

Offences by corporations

522. (1) If a corporation contravenes any provision of this Part or a regulation

made under it, each person who is a director of the corporation or who is
concerned in the management of the corporation is to be taken to have
contravened the same provision if the person knowingly authorised or
permitted the contravention.

(2) A person may be proceeded against and conmvicted under a provision
pursuant to subsection (1) whether or not the corporation has been proceeded
against or been convicted under the provision.

(3) Nothing in this section affects any liability imposed on a corporation for
an offence committed by the corporation against this Part or the regulations.

Page 327, clause 522. At the end of the clause, insert:

(2) Except as provided by subsection (3), proceedings for an offence against
this Part or the regulations made under it are to be disposed of summarily
before an Industrial Magistrate.

(3) Proceedings for an offence against section 510 are to be prosecuted before
the Commission.




No. 437
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Page 327. After clause 523, insert:

Orders for refunds

524. (1) If, during the course of proceedings before the Commission for an
offence against section 509, it appears to the Commission that a person who
has carried on the business of a private employment agent without a licence
under this Part has demanded and received any fee, charge or other
remuneration from a person secking to be employed, the Commission may
make an order requiring the unlicensed person concerned to refund the fee,
charge or other remuneration received.

(2) An appeal lies to the Full Commission from any order of the Commission
under this section.

(3) Section 180 applies to an appeal from an order of the Commission under
this section to the Full Commission in the same way as it applies to an appeal
from an order of an Industrial Magistrate to the Commission.

Page 328. After clause 524 as inserted, insert:

Injunctions

525. (1) If a penalty is imposed under this Part and the Commission is of the
opinion that the breach was committed because. of a wilful act or default of a
person, the Commission may, on its own initiative or on application, and in
addition to any penalty imposed, grant an injunction to restrain the person
from committing further or other breaches of this Part.

(2) If any person disobeys such an injunction, the person is guilty of an
offence. ’

Maximum penalty: 100 penalty units.
(3) A person who is charged with such an offence may be committed for trial
for the offence by any Justice or Justices acting under the Justices Act 1902 or

by the Commission. For the purposes of any such committal, the Commission
has the powers of a Justice or Justices under that Act.

Page 329, clause 525. From subclause (2), omit "5", insert instead "20".

Page 331, clause 530. From subclause (2) (a), omit "a person’”, insert instead
"two persons".

Page 332, clause 531. Omit subclause (3).
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Page 336, clause 540. From subclause (2), omit "section 539", insert instead
"section 551".

Page 337, clause 541. From the definition of "joint sitting”, omit "section 545",
insert instead "section 557".

Page 338, clause 542. From subclause (2), omit "section 544", insert instead

"section 556".

Page 339, clause 545. From subclause (1) (b), omit "section 544", insert instead
"section 556".

Page 339, clause 545. From subclauses (1) and (2), omit "section 543" wherever
occurring, insert instead "section 555"

Page 339, clause 546. From subclause (1), omit "section 544", insert instead
"section 556".

Page 339, clause 546. From subclause (1), omit "section 545", insert instead
"section 557".

Page 340, clause 547. Omit "section 543", insert instead "section 555"

Page 341. After clause 548, insert:

Appointment of Industrial Magistrates

549. (1) The Governor may appoint as Industrial Magistrates persons who
have the qualifications required for a Magistrate.

(2) Persons so appointed have, throughout the State, the functions conferred
or imposed by this or any other Act on an Industrial Magistrate.

(3) In the exercise of those functions, an Industrial Magistrate may do
whatever might be done by a Magistrate constituting a Local Court.

Chief Industrial Magistrate

550. (1) The Governor may, by the same instrument as that by which the
person is appointed as an Industrial Magistrate or by a different instrument,
appoint a person as Chief Industrial Magistrate.

(2) The Governor may, from time to time, appoint an Industrial Magistrate to
act as Chief Industrial Magistrate during the illness or absence of the Chief

Industrial Magistrate.




(3) An Industrial Magistrate, while so acting, has and may exercise the

functions of the Chief Industrial Magistrate and is to be taken to be the Chief
Industrial Magistrate.

(4) The Chief Industrial Magistrate is entitled to be paid remuneration in
accordance with the Statutory and Other Offices Remuneration Act 1975.

No. 451 Page 344, clause 551. From subclause (2), omit "section 550 (4)", insert instead
"section 564 (4)".

No. 452 Page 344, clause 552. From subclause (1), omit "section 550 (4)", insert instead
"section 564 (4)".

No. 453 Page 346, clause 555. After subclause (1) (d), insert:

; and

()

®

enter any place to which a licence relates for the purpose of
investigating any suspected breach of Part 8 (Private Employment
Agencies) or the regulations made under Part 8, and require a person
to produce for examination any books, papers, records or remittance
advice required to be kept, made or given under that Part by the
person; and

during working hours, for the purpose of investigating any breach of the
Occupational Health and Safety Act 1983 or of any associated
occupational health and safety legislation within the meaning of that
Act, enter any place, premises, ship or vessel of any kind of any
employer engaged in an industry or enterprise in which members of the
State employee organisation or persons in the same trade or occupation
as those members are engaged.

No. 454 Page 347, clause 555. In subclause (2), after the words "non-working time",
insert "wherever such employees would normally partake of a meal on the
employer’s premises or in such other place on the employer’s premises as may
be agreed between the employer and the State employee organisation”.

No. 455 Page 349, clause 557. After clause 556, insert:

Reprinting of awards and contract determinations

557. (1) If an award or contract determination has been varied, the Registrar
may reprint the award or determination incorporating the variation in a form

certified by the Registrar to be correct at a specified date.




No. 456

No. 457

(2) Before reprinting the award or contract determination, the Registrar may
alter the wording or form of the award or contract determination if, in the
opinion of the Registrar, the alteration will result in the award or
determination:

(a) being expressed in clearer terms or so as to avoid unnecessary
technicalities; or

(b) complying with such requirements relating to form as may be made by
the regulations.

(3) This section applies to awards and contract determinations, and to
variations of them, whether made before or after the commencement of this
section.

(4) Before making any alteration under subsection (2), the parties to the
award or contract determination must be advised of the proposed alteration
and be given the opportunity to be heard by the Registrar.

Page 350, clause 558. Omit ", the Commission or the Court", insert instead "or
the Commission".

Page 350, clause 560. Omit the clause, insert instead:

Interference with the Commission or members
560. (1) A person must not:

(a) wilfully insult or disturb a member of the Commission in the exercise of
his or her functions as a member; or

(b) interrupt the proceedings of the Commission; or

(c) use insulting language towards a member of the Commission exercising
his or her functions as a member; or

(d) by writing or speech, use words calculated:
(i) to influence improperly a member of the Commission or a witness

before the Commission; or
(ii) to bring a member of the Commission or the Commission into
disrepute.
76
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Maximum penalty:
(i) in the case of a natural person - 50 penalty units; and
(ii) in the case of a body corporate - 100 penalty units.

(2) A reference in this section to the Commission or a member of the
Commission includes a reference to an Industrial Magistrate and to a person
authorised to take evidence on behalf of the Commission.

Page 351, clause 561. From subclause (1) (a), omit "a Local Court constituted
by a Magistrate sitting alone", insert instead "an Industrial Magistrate”.

Page 351, clause 561. From subclause (1) (b), omit "Industrial Court", insert
instead "Commission".

Page 351, clause 561. From subclause (2), omit "a Local Court’, insert instead
"an Industrial Magistrate".

Page 352, clause 561. From subclause (3), omit "Industrial Court’, insert
instead "Commission".

Page 352, clause 562. Omit the clause, insert instead:

Appeals etc. from Industrial Magistrate to Commission
562. (1) An appeal lies to the Commission against:

(a) any order made under this Act by an Industrial Magistrate for the
payment of money; or

(b) any conviction or penalty imposed by an Industrial Magistrate for an
offence against this Act, the Occupational Health and Safety Act 1983,
the Workers Compensation Act 1987 or any regulation made under any
of those Acts or for any other offence that has been dealt with before
an Industrial Magistrate; or

(c) the dismissal by an Industrial Magistrate of any proceedings brought
under this Act.

(2) On the application of a party to any proceedings authorised by this Act to
be brought before an Industrial Magistrate, an Industrial Magistrate may state
a case for the opinion of the Commission.
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(3) The provisions of the Justices Act 1902 that relate to appeals to the
District Court and to the stating of cases by Justices for the opinion of the
Supreme Court, the decisions of those Courts on those matters and the
carrying out of any such decision apply, subject to the regulations under this
Act, to appeals to the Commission, and cases stated for the opinion of the
Commission, under this section.

(4) No other proceedings in the nature of an appeal or for prohibition may be
taken.

Page 353, clause 564. From subclause (1), omit "or the Industrial Court Act
1990" wherever occurring.

Page 354, clause 564. From subclauses (4) and (5), omit "Court" wherever
occurring, insert instead "Commission”.

Page 354, clause 565. From subclause (2), omit "Court concerned’, insert
instead "Industrial Magistrate concerned or the Commission".

Page 356, clause. 568. After clause 567, insert:

Service of documents

568. Service of any summons, notice, or other document, whether of the same

or a different nature, issued or given under this Act or the regulations or
under any rule made by the Commission may be effected within or outside
New South Wales.

Page 356, clause 568. In subclause (1), after "warrant", insert "in respect of the
exercise of any powers conferred on an inspector by or under this Act or the
regulations”.

Page 357, clause 568. From subclause (2) (b), omit "a contravention of this Act
or the regulations”, insert instead "the contravention of this Act or the
regulations in relation to which the search warrant was issued”.

Page 357. After clause 569, insert:

Initial determination of minimum conditions

570. (1) The Full Commission is required, as soon as practicable after the
commencement of this section, to determine the initial level of the minimum
conditions applicable to enterprisc agreements.
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(2) The minimum conditions must include conditions of each of the kinds
specified in Schedule 3.

(3) The Registrar must ensure that each initial determination made under this
section is published in the Industrial Gazette as soon as practicable after it has
been made.

470 Page 361, Schedule 2. From the heading, omit "Sec. 74", insert instead "Sec.
108"

471 Page 362, Schedule 2, clause 1. Omit paragraph (e), insert instead:

(¢) while a procedure is being followed, normal work should continue
unless it is unreasonable or impracticable for it to do so; and

472 Page 362, Schedule 2, clause 1. At the end of paragraph (f), insert:
; and
(g) the employer must advise the employee of his or her right to be
represented, or accompanied and advised, by an officer of any industrial
union.
473 Page 362, Schedule 2, clause 2. Omit paragraph (c), insert instead:

(c) while a procedure is being followed, normal work should continue
unless it is unreasonable or impracticable for it to do so; and

474 Page 362, Schedule 2. After clause 2, insert:

General right to apply to or notify the Commission

3Nothmgmthszchoduledctmcts&omthcughtofaStatereg|stcrcd

orgamsauon to apply to or notify the Commission in relation to individual
grievances, disputes or difficulties.

475 Pages 363-364, Schedule 3. Omit the Schedule, insert instead:

SCHEDULE 3 - MINIMUM CONDITIONS OF EMPLOYMENT
FOR ENTERPRISE AGREEMENTS

(Secs. 131, 586)

The minimum conditions of employment applicable to enterprise agreements
must include conditions of the following kinds:



(1) Minimum rates of wages:
(a) for full-time adult employees; and
(b) for full-time junior employees;

(2) Maximum ordinary hours of employment;

(3) Minimum hourly rates of pay for casual
employees;

(4) Minimum sick leave;

(5) Minimum redundancy payment for employees

No. 476 Page 365, Schedule 4. From the heading, omit "Sec. 186", insert instead "Sec.
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221",
Page 365, Schedule 4. Omit clause 1.

Page 365, Schedule 4. After clause 2, insert:

Status etc. of members

3. (1) A Presidential Member of the Commission has the same rank, title,
status and precedence and the same remuneration and other rights as a Judge
of the Supreme Court (other than the Chief Justice or the President of the
Court of Appeal), except as provided by subclause (2) and clause 3.

(2) The Judges’ Pensions Act 1953 does not apply to a non-judicial member
of the Commission.

Page 366, Schedule 4, clause 4. Omit subclause (1) (e).
Page 367, Schedule 4, clause 4. Omit subclause (5).

Page 373, Schedule 5. In clause 2 (2), after "concerned", insert ", to any
representations made to the Registrar by the organisation”.

Page 373, Schedule 5. After clause 2 (3), insert:

(4) Despite anything else in this Act, the rules of a State registered
organisation may provide that persons validly elected under the provisions of
the Industrial Relations Act 1988 of the Commonwealth to positions in the
New South Wales State Branch of a Federally- registered organisation are to
be taken to be validly elected to positions in the State registered organisation.




(5) A State registered organisation may apply to the Commission for a
declaration that it is substantially related to a branch of an organisation
registered under the Industrial Relations Act 1988 of the Commonwealth.
Where such a declaration is granted, then, in the event of any conflict between
that Act and this Act as to the rules of a registered body, that Act applies to
the extent of the inconsistency.

No. 483 Page 377, Schedule 5, clause 6. From subclause (1) and (2), omit ", other than
a political donation," wherever occurring.

No. 484 Pages 378-379, Schedule 5, clause 7. Omit the clause.
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Certain persons to be employees

Application of Act to employees in rural industries
Act binds the Crown

PART 2 - CONDITIONS OF EMPLOYMENT

Division 1 - General powers of the Commission to make awards
Awards
Restrictions on awards
Power to review conditions
Commission may fix quantity of work to be done
Commission’s obligations in fixing wages
Conciliation Committee may exercise functions
Division 2 - Fixing of wage rates
Definitions
Minimum adult basic wage
National wage decisions
Action on variation of basic wage
References to the basic wage in other Acts
Minimum wage
Savings
Inability to pay award rates

Division 3 - Fixing of hours
Subdivision 1 - Standard hours

General operation of Division

Ordinary working hours

Underground occupations

Variation in working hours

Overtime

Increase or reduction in working hours

Making of awards concerning hours of work
Industrial agreements concerning hours of work
Determination of public interest

Intervention by the Crown

Subdivision 2 - Existing awards and industrial agreements

Effect of Subdivision 1 on existing awards and industrial agreements
Effect on rates of pay




Subdivision 3 - Overtime
34. Definition of "overtime"

35. Overtime may be provided for in award or agreement
36. Payment or time off for overtime

Subdivision 4 - Miscellaneous

37. Offence
38. Overtime rates

Division 4 - Parental leave
Subdivision 1 - Operation of Division 4

39. Operation of Division 4
40. Employer to inform employee of requirements
Subdivision 2 - Maternity Leave
41. Nature of leave
42. Definitions
43. Eligibility for maternity leave
44. Certification
45. Notice requirements
46. Transfer to a safe job
47. Variation of period of maternity leave
48. Cancellation of maternity leave
49. Special maternity leave and sick leave
50. Maternity leave and other leave entitlements
51. Effect of maternity leave on employment
52. Termination of employment
53. Return to work after maternity leave
54. Replacement employees
Subdivision 3 - Paternity leave
55. Nature of leave
56. Definitions
57. Eligibility for paternity leave
58. Certification
59. Notice requirements
| 60. Variation of period of paternity leave
| 61. Cancellation of paternity leave
| 62. Paternity leave and other leave entitlements
63. Effect of paternity leave on employment
64. Termination of employment
65. Return to work after paternity leave
66. Replacement employees

Industrial Relations 1990
|
\

Subdivision 4 - Adoption leave
67. Nature of leave
68. Definitions
69. Eligibility
70. Certification




Industrial Relations 1990

100.
101.

102,
103.

104.

Notice requirements

Variation of period of adoption leave
Cancellation of adoption leave

Special leave

Adoption leave and other entitlements
Effect of adoption leave on employment
Termination of employment

Return to work after adoption leave
Replacement employees

Subdivision 5 - Part-time work
Definitions
Entitlement
Return to former position
Pro rata entitlements
Part-time work agreement
Termination of employment
Overtime
Nature of part-time work
Inconsistent award provisions
Replacement employees

Division 5 - Employment protection, sick leave and equal pay
Subdivision 1 - Termination of employment

Provisions in awards and industrial agreements

Matters to be considered
Subdivision 2 - Protection of accrued entitlements

Definitions

Application of Subdivision

Continuity of service for determining entitlements
Entitlements when award or agreement breached
Prevention of double entitlement

Subdivision 3 - Provisions relevant to automation
Provision to be inserted on application
Obligations etc. of employer
Notice of termination of employment
Other notifications
Other relevant and consequential matters
Subdivision 4 - Sick leave and equal pay
Sick leave
Equal pay
Subdivision 5 - Superannuation
Orders concerning superannuation contributions to a particular fund



Industrial Relations 1990

10s.
106.

107.
108.

110.
111.
112
113.
114.
115.
116.
117.
118.

131.

133.
134.
135.
136.
137.
138.
139.
140.
141.

Division 6 - Australian Traineeship System

Provisions in awards and industrial agreements
Matters to be considered

Division 7 - Awards and agreements

Subdivision 1 - General requirements

Parties to negotiate in good faith

Mandatory procedures for dealing with grievances of individuals and other
matters

Exemption for small businesses

Subdivision 2 - Awards

Purpose of an award
Effect of an award
Exemptions

Review of exemptions
Content of an award
Crown employees
Formal considerations
Commencement of award
Term of award

Variation of an award, generally
Variation of awards
Rescission of an award

Subdivision 3 - Industrial agreements

Purpose of an industrial agreement

Effect of registered industrial agreement
Parties to an industrial agreement

Content of an industrial agreement

Formal considerations

Term of industrial agreement

Variation of industrial agreement
Registration of industrial agreement required
Persons bound by an industrial agreement

Subdivision 4 - Enterprise agreements
Definition
Purpose of an enterprise agreement
Effect of a registered enterprise agreement
Parties to an enterprise agreement
Content of an enterprise agreement
Formal considerations
Term of enterprise agreement
Variation of enterprise agreement
Registration of enterprise agreement required
Persons bound by enterprise agreement
Minimum conditions of employment




Industrial Relations 1990

Effect of change of minimum conditions
Review and variation of minimum conditions
When reviews are to be conducted

Access to agreements through Registrar
Notice to be given of working conditions
Restriction on duplication of special conditions

Division 8 - Public vehicles and carriers

Subdivision 1 - Preliminary
Definitions

Contracts to which Division applies
Contract of carriage - meaning

Subdivision 2 - Associations of contractors, drivers and carriers

Association of employing contractors

Cancellation of registration

Associations of contract drivers and contract carriers
Objections to registration of drivers’ and carriers’ associations
Grant or refusal of applications

Withdrawal or cancellation of registration

Change of name or amalgamation of associations

Certificates of registration etc.

Registers to be kept

Subdivision 3 - Agreements

Agreements concerning contract conditions
Agreement binding on parties etc.
Agreement continues in force after expiration

Subdivision 4 - Contract Regulation Tribunals

Application for Tribunal to exercise functions
Jurisdiction of Commission with respect to contracts of bailment
Jurisdiction of Commission with respect to contracts of carriage
Conference to precede contract determination

Subdivision 5 - Contract determinations

Contract determinations

Contract determinations generally
Binding force of determination
Date of determination

Evasion of Act

Division 9 - Enforcement of conditions of employment

Subdivision 1 - Recovery of wages and similar amounts

Recovery of wages due under awards, agreements Or permits
Recovery of cost of work not fixed by award or agreement
Recovery under contract of employment

Wages payable to employees of contractors

Pay for musicians




Industrial Relations 1990

177. Recovery of remuneration under contract of bailment or carriage
178. Recovery of amount in a Local Court

179. Alternative proceedings in other Courts

180. Appeal to the Commission

181. Age of claimant not a bar

182. Representation by State employee organisation
183. Other persons who may bring proceedings

184. Payment of unclaimed wages

185. Payment of other unclaimed amounts

186. Small claims before Industrial Magistrate

187. Representation of parties to small claims

188. Advertisements relating to wages

Subdivision 2 - Manner of paying wages etc.
189. Employees to be paid in money
190. Employee can authorise deductions
191. Employees not to be paid in goods, board or lodging
192. Employer not to stipulate how remuneration to be spent
193. Recovery of remuneration - no set-off for goods supplied etc.
194. No action against employee for goods supplied etc.
195. Entitlement to payment in advance
196. Unauthorised deductions prohibited
197. Effect of unlawful payments etc.

Subdivision 3 - Breach of awards, agreements or determinations

198. Penalty for breach of award etc.

199. Injunctions

200. Proceedings for offences

201. Proceedings by and against unincorporated associations

202. Secretary of union etc. receiving money for breach of award etc.

Subdivision 4 - Details of wages and hours

203. Particulars of wages to be supplied to employees
204. Time-sheets and pay-sheets to be kept

Subdivision 5 - Amendment of proceedings
205. Power to amend

PART 3 - SETTLEMENT OF DIFFERENCES CONCERNING
AWARDS AND AGREEMENTS

Division 1 - Questions, disputes or difficulties concerning awards and
agreements

206. Reference of matters to the Commission
207. Settlement procedure to be followed first
208. Mecdiation by Commission

209. Decision of Commission

210. Effect of decisions

211. Questions involving new matters

10




Industrial Relations 1990

212
213.
214.
215.

216.
217.
218.
219.
220.

221.

23s.
237.

239.

241.
242,
243.

245.
246.

Division 2 - Injunctions
Application of Division
Injunction relating to certain industrial action

Breach of injunction
Consequential amendment of rules

Division 3 - General
Certain payments prohibited
Commission may authorise payments or benefits
Unlawful industrial action
Defences
Secondary boycotts

PART 4 - THE INDUSTRIAL RELATIONS COMMISSION AND

CONCILIATION COMMITTEES

Division 1 - The Commission
Establishment of the Commission

Acting President
Dual Federal and State appointments

Division 2 - Conciliation Committees and Contract Regulation Tribunals

Establishment of Conciliation Committees
Membership of Conciliation Committees
Establishment of Tribunals

Membership of Tribunals

Oath to be taken by members
Remuneration of members

Deputy members

Vacation of office by members
Continuation of hearing

Dissolution of Conciliation Committee or Tribunal
Notices of appointment etc.

Division 3 - Functions of the Commission generally
Functions to be exercised by the Commission
Exercise of functions by the Commission
Anti-discrimination matters
Frivolous or vexatious proceedings

Division 4 - Organisation of the Commission
Arrangement of business
Constitution of Commission for exercise of functions
Commission divided in opinion
Panels of members
Regional matters
Continuation of hearing in absence of member
Responsibility of designated Presidential Members
Delegation by President

11




Industrial Relations 1990

Division 5 - The Industrial Registrar

247. Appointment of Industrial Registrar and staff
248. Functions of Registrar and Deputy Industrial Registrar
249. Adjournment of Commission by Registrar or Deputy Registrar
250. Recovery of costs and other amounts ordered to be paid
251. Regional offices
Division 6 - Functions of the Commission
Subdivision 1 - Jurisdiction generally
252. Original jurisdiction
253. Jurisdiction of the Full Commission
254. Individual access to the Commission
255. Restriction of jurisdiction of Commission
256. Powers of Commission
257. Demarcation questions and codification of awards
258. Demarcation of callings
259. Demarcation - orders of the Commission
260. Commission may refer matter to Conciliation Committee or Tribunal
261. Exercise by Conciliation Committee or Tribunal of function of the
Commission
262. Commission may reserve decision
Subdivision 2 - Conciliation and arbitration
263. Forum preference
264. Compulsory conference - the Commission
265. Ancillary orders in compulsory conferences
266. Conciliation
267. Completion of conciliation
268. Arbitration after attempted conciliation
269. Arbitration procedure
270. Exercise of arbitration powers after attempted conciliation
271. Dispute orders
272. Contravention of dispute order
273. Action by the Commission
274. Consequential amendment of rules

Subdivision 3 - Void contracts
275. Power of Commission to declare certain contracts void

Subdivision 4 - Regulation of certain contracts
276. Regulation of certain contracts

Subdivision 5 /3] - Remuneration under certain contracts

277. Order by Commission
‘ 278. Notice of possible order

279. Time at which order takes effect
‘ 280. Incorporation of order in other contracts
| 281. Variation or revocation of order

12




Industrial Relations 1990

Subdivision 6 [4] - Stand-downs
Order providing for stand-down
Effect of stand-down
Exemption for apprentices and trainees

Subdivision 7 [5] - Protection of injured employees
Application of Subdivision
Application to employer for reinstatement
Order for reinstatement
Presumption as to reason for dismissal
Reinstatement
Disputes as to fitness - medical panels and referees
Continuity of service of reinstated employee
Duty to inform replacement employee
Dismissal an offence
Other provisions not affected

Subdivision 8 [6] - Secret ballots - industrial action

Application of Subdivision
Application for secret ballot
Functions of the Registrar

Holding of secret ballot

Offences connected with secret ballot

Subdivision 9 [7] - Secret ballots - other industrial matters

Commission may order secret ballot
Expense of ballot

Subdivision 10 /8] - Unfair dismissal
Applications relating to dismissal
Discretion of Commission
Mediation by Commission
Hearing of application and making of orders
Orders
Different member to hear application
Employees under the Public Sector Management Act 1988
Costs

Effect of other proceedings relating to dismissal
Effect of other Acts or contracts

Penalty for unlawful dismissal etc.

Appeal to Full Commission

Subdivision 11 /9] - Special criminal jurisdiction
Definitions
Jurisdiction of Commission
Powers of Commission in criminal proceedings
peal etc.
Rules of evidence




Industrial Relations 1990

319.

320.
321.
322,

324.

325.
326.

327.

329.
330.
331.
332,

333.
334.
33S.
336.
337.
338.
339.
340.
341.

342.

343,

345.
346.

PART S - APPEALS ETC.

Division 1 - Appeals to Full Commission
Appeal from decision of Commission, Conciliation Committee or Tribunal

Division 2 [3] - References by, and appeals from, the Registrar

Reference by the Registrar to the Commission
Removal of matter before the Registrar

Appeal from the Registrar to the Commission
Reference to Full Commission on question of law
Exercise of functions by Commission

Division 3 [4] - Superannuation appeals
Full Commission may determine superannuation appeals
Effect of decision made on a superannuation appeal

PART 6 - ADMINISTRATIVE PROCEDURE

Division 1 - The Commission, Conciliation Committees and Tribunals

Conduct of proceedings

Issue of summons

Intervention in proceedings

Trade secrets etc. tendered as evidence
Compliance with procedural rules may be waived
Finality of decisions

Division 2 - Conciliation Committees and Tribunals

Meetings of Conciliation Committee or Tribunal

Proceedings at meetings

Duties of Chairperson

Conference with Conciliation Committee or Tribunal

Giving, and admission, of evidence

Manner of exercise of functions by Conciliation Committee or Tribunal
Anti-discrimination matters

Settlement of awards and determinations

Allocation of wrongly filed application

PART 7 - ASSOCIATIONS OF EMPLOYERS AND EMPLOYEES
Division 1 - Preliminary

Definitions
Division 2 - Legality of State registered organisations and unregistered
trade unions

Purposes not to give rise to criminal proceedings
Purposes not to give rise to civil disqualification
Certain agreements not enforceable
Enforcement of certain agreements

14




Industrial Relations 1990

Division 3 - State registered organisations
Subdivision 1 - Registration
347. Associations capable of registration as State employer organisations
348. Associations capable of registration as industrial unions
349. Associations capable of registration as trade unions
350. Criteria for registration
351. Application for registration
352. Proof of authority for application
353. Registrar to deal with application
354. Determination of objections etc.
35S5. Appeal against decision of Registrar on objections
356. Decision of Commission on appeal
357. Applicant for registration may change its name or alter its rules
358. Registration
359. Incorporation
360. Certain legislation not to apply to State registered organisations
361. Effect of registration on trade union

Subdivision 2 - Rules of State registered organisations

362. State registered organisations to have rules

363. General requirements for rules

364. Rules of State registered organisations

365. Registrar may determine alterations of rules

366. Change of name of State registered organisation

367. Alteration of rules of State registered organisation

368. Certain alterations of rules to be recorded ‘
369. Evidence of rules |

Subdivision 3 - Validity and performance of rules

370. Rules contravening general requirements for rules etc.
371. Directions for performance of rules

Subdivision 4 - Conduct of elections for office

372. Elections for offices compulsory

373. Cost of elections

374. Conduct of elections by Registrar

375. Failure to hold elections every 4 years

376. Registrar may issue exemptions concerning returning officer
377. Procedure for conduct of elections

378. Ballot-papers etc. to be preserved

379. Offence in relation to preservation of ballot-papers etc.

380. Offences in relation to elections

381. Proof of election to office etc.

382. Right to participate in certain ballots

383. Requests by members for information concerning elections and certain ballots

y Subdivision 5 - Inquiries into elections
384. Application for inquiry

15




Industrial Relations 1990

424,
425.
426.

Action by Registrar

Hindering or obstruction of Registrar
Inquiry by Commission

Interim orders

Procedure at hearing

Functions and powers of Commission
Enforcement of orders

Validity of certain acts etc. where election declared void
Costs

"Irregularity”

Savings as to Commission’s powers

Subdivision 6 - Membership of organisations

Entitlement to membership of organisations
Rationalising union coverage: voting for change
Rationalising union coverage: effect of vote in favour
Complaints about irregularities before ballot
Complaints about irregularities during ballot
Registrar may require further information
Disregarding result of ballot
Frequency of ballots
Failure to amend rules or admit members
Request by member for statement of membership
Resignation from membership
Liability of ineligible person for arrears
Liability of member for arrears
Membership of minors
Rectification of register of members
Closed shop arrangements
Preference to unionists
Conscientious objectors
Offences in relation to conscientious objectors etc.
Victimisation

Subdivision 7 - Duties of officers

Duty to act honestly

Duty to act with reasonable care and diligence
Improper use of information

Use of position for profit

Compensation to organisation

Recovery of compensation

Officer to disclose interest

Operation of Subdivision

Subdivision 8 - Disqualification from office

Interpretation
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18

a4




Industrial Relations 1990

503.
504.

505.
506.

538.
539.

541.

Division 5 - State peak organisations
Approval of State peak organisations
Functions of State peak organisations

Division 6 - Unregistered trade unions
Application of Part

Application for registration by trade union established over 12 months

PART 8 [9] - PRIVATE EMPLOYMENT AGENTS

Definitions

Business of private employment agent
Exemptions

Private employment agents to be licensed
Persons to be in charge at each place of business
Application for licence as private employment agent
Inquiries and objections

Referral of application to Industrial Magistrate
Disposal of applications for licences

Persons from whom licensees may seek remuneration
Form of licence

Duration of licence

Notice of changed particulars

Cancellation of licence - grounds

Procedure for cancellation

Surrender of cancelled licence

Right of appeal

Appeal procedure

Registers to be kept

Performance of Director-General’s functions
Duties of licensees

If licence cancelled holder not qualified to obtain licence
Production of licence

Loss or destruction of licence

Offences by corporations

Who may take proceedings

Copy of entries in registers to be in evidence
Orders for refunds

Injunctions

Application of Division

Regulations

PART 9 [10] - MISCELLANEOUS

Division 1 - Rules - practice and procedure

Establishment of the Rule Committee
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Act No. , 1990

An Act to restate and reform the law concerning industrial relations.

See also [Industrial Court Bill 1990;] Industrial Legislation (Repeals, Amendments and Savings) Bill 1990.
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Industrial Relations 1990

The Legislature of New South Wales enacts:

PART 1 - PRELIMINARY

Short title

1.

This Act may be cited as the Industrial Relations Act 1990.

Commencement

2.

This Act commences on a day or days to be appointed by

proclamation.

Objects

3.

%*

The objects of this Act are:

to promote industrial harmony and co-operation between
employers and employees and other parties involved in industrial
relations in New South Wales; and

to provide a framework for the orderly conduct of industrial
relations in the context of the technological and economic
environment, for the purpose of improving efficiency, productivity
and equity, having regard to the interests of employers, employees
and the community; and

to provide for the making of awards and agreements to regulate
the terms and conditions of employment; and

to provide for the enforcement and observance of agreements,
awards and orders made, and other obligations arising, under this
Act; and ’

to provide a framework for the prevention and settlement of
questions, disputes or difficulties relating to a settled award or
agreement by mediation, conciliation and arbitration; and

to ensure that, in dealing with any industrial matter, and in the
setting of wages and conditions of employment, proper regard is
given to the interests (including interests relating to efficiency,
productivity and equity) of the parties immediately concerned and
to the interests (including economic interests) of the community
as a whole; and
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to facilitate the conduct of mediation, conciliation and arbitration
in a prompt and fair manner and with the minimum of legal form
and technicality; and

to encourage an enterprise, establishment or workplace
consideration in the handling of industrial relations; and

to prevent or minimise the disruptive effects of any industrial
action associated with the making of an award or agreement; and

to avoid industrial action relating to the settled terms of an award
or agreement through the use of settlement procedures; and

to minimise the disruptive effects of any industrial action that
occurs; and

to encourage the organisation of representative bodies of
employers and employees and their registration under this Act;
and

to recognise and facilitate the organisation of representative
bodies of employers and employees, and to encourage their
democratic control and efficient management; and

to promote the conduct of industrial relations in a
non-discriminatory manner and to provide for equality of
opportunity in employment matters.

Definitions
4. (1) In this Act:
"agreement” means an industrial agreement or an enterprise
agreement;

"Commission” means the Industrial Relations Commission
established by this Act;

['Court" means the Industrial Court established by the Industrial
Cournt Act 1990;]

"Department” means the Department of Industrial Relations and
Employment;

"Director-General" means the Director-General of the Department;

['empboyee" includes an a pprentice and a trainee, but does not include
a member ofa family empoyed by a mrent;]

"employee" means a person employed in any industry, whether on
salary or wages or piece-work rates, or as a member of a

butty-gang, and includes an apprentice and a trainee, and any
person who is, pursuant to any provision of this Act, taken to be




Industrial Relations 1990

an employee for the purposes of this Act, but does not include a
member of a family employed by a parent. The fact that a person
is working under a contract for labour only, or substantially for
labour only, or as a lessee of any tools or other implements of
production, or as an outworker, or is working as a salesman,
canvasser, collector, commercial traveller or insurance agent or
in any other capacity in which the person is paid wholly or partly
by commission, does not in itself prevent the person being taken
to be an employee;

"enterprise” means a business, undertaking or project;

['enterprise association" means an association of empoyees
registered under this Act as an enterprise association;]

"enterprise employer" means the employer or employers carrying on
an enterprise;

['industrial action" means:

(a)

(b)

(c)

(d)

(e)

the performance ofwork in a manner different from that in
which it is customarily performed, or the adopion of a
practice in relation to work, the result o fwhich in either case
is a restriction or limitation on, or a delayin, the perfprmance
ofthe work, where the terms and conditions o fthe work are
wholly or partly governed by an award or agreement, or by a
determination, order or direction of the Commission or the
Court; or

a ban, limitation or restriction on the perjprmance ofwork,
or on an accepance of or offring for work, in accordance
with the terms and conditions of an award or any such
agreement, or of a determination, order or direction of the
Commission or the Court; or

a ban, limitation or restriction on the performance o fwork,
or on an acceptance ofor offering fr work, that is ado ped
in connection with a question, dis pute or di ficultyconcerning
an industrial matter; or

a failure or refusal by persons to attend for work or a failure
or refusal to perform any work at all by persons who attend
jor work; or

a lock-out or (without limiting the scope of that term) a
closingofa pace ofempoyment, or a suspension o fwork, or
a refusal byan empoyer to emgoyanynumber o femfoyees
with a view to com pelling those em poyees, or to aid another
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empoyer in compelling employees, to accept conditions of
empoyment; or
(f) a strike or (without limiting the scope of that term) the
cessation of work by any number of empoyees acting in
combination, or a concerted refusal under a common
understanding by any number of empoyees to continue to
work for an empoyer with a view to compelling their
empoyer, or to aid other empoyees in compelling their
empoyer, to acce ot conditions o fem pgoyment, or with a view
to enjfrcing compiance with demands made by them or
other empdoyees on empoyers; or
(g) anything prescribed by the regulations as industrial action,
unlessitis an action byem ployees that has been authorised or agreed
to by their emdoyer or is an action by an empoyer that has been
authorised or agreed to by or on behalf of empoyees of the
empoyer;]
"industrial action" means:
(a) conduct in breach of an order or award; or

(b) refusal to comply with reasonable and lawful directions of
an employer; or
(¢) a lock-out or (without limiting the scope of that term) a
closing of a place of employment, or a suspension of work,
or a refusal by an employer to employ any number of
employees with a view to compelling those employees, or to
aid another employer to accept, a condition of
employment,
unless it is an action by employees that has been authorised or
agreed to by their employer or is an action by an employer that
has been authorised or agreed to by the relevant industrial union
representing employees of the employer;
"Industrial Gazette" means the publication of that name produced
under the authority of the Registrar;

"industrial matters" means matters or things affecting or relating to
work done or to be done, or the privileges, rights or duties of
employers or employees in any industry, and not involving
questions which are or may be the subject of proceedings for an
indictable offence and, without limiting the scope of those matters
or things, includes all or any matters relating to:
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()

(b)

(c)
(d)

()
®
(8
(h)

the wages, allowances or remuneration of any persons
employed or to be employed in any industry, or the
piece-work contract, or other prices paid or to be paid in
an industry in respect of any such employment or intended
employment, and the question whether piece-work or
contract work or any other system of payment by results is
to be allowed in, forbidden in or exclusively prescribed for,
an industry, and whether monetary allowance is to be made
by employers in respect of standing back or waiting time;
and

the hours of employment, sex, age, qualification or status
of employees, and the mode, terms and conditions of
employment; and

the employment of apprentices and trainees; and

the employment of children or young persons, or of any
persons or class of persons in any industry, or the right to
dismiss or refuse to employ or reinstate in employment any
particular person or class of persons in any industry; and

any established custom or usage of any industry, either
general or in any particular locality; and

a question, dispute or difficulty in respect of an award,
industrial agreement or enterprise agreement; and

any shop, factory, craft or industry dispute or any matter
which may be a contributory cause of such a dispute; and

any claim that the same wage must be payable to persons
of either sex performing the same work or work of the
same value to their employer; and

the mode, terms and conditions of employment of any
persons employed in any industry as staff employees and
the rights of employers to require such employees to cease
to be or to refrain from becoming members of a State
employee organisation or to perform work of the nature
usually performed by any such members,

but does not include any matter that relates to the training of
apprentices or trainees or that is within the jurisdiction of the
Vocational Training Board;

"industrial union" means an association registered under this Act as

an industrial union of employees;
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"industry” includes:
(a) any business, trade, manufacture, undertaking or calling of
employers; and
(b) any calling, service, employment, handicraft, industrial
occupation or vocation of employees; and
(c) a branch of an industry and a group of industries;
"inzpector" means an inspector appointed for the purposes of this
ct;
"new matter", in relation to an award or agreement, means an
industrial matter:
(a) that was not determined by the award or agreement; or

(b) that the Full Commission considers to be of such
significance and urgency that it would be contrary to the
public interest for the matter not to be dealt with by a
variation of the award or agreement or by conciliation or
arbitration; or

(c) that the Full Commission considers to be associated with
special and isolated circumstances; or

(d) that was not the subject of conciliation or arbitration by
the Commission in connection with the making of the
award or agreement;

"region" means a part of the State prescribed by the regulations as
a region,

"Registrar" means the Industrial Registrar;

"rule” means a rule made under this Act by the Commission and in
force;

"State employee organisation”" means an industrial union [or
enterprise association [,

"State employer organisation" means an association registered
under this Act as a State employer organisation;

"State peak organisation" means an association approved for the
time being by the Commission as a peak organisation for
employers or employees;

"State registered organisation" means a State employee organisation
or a State employer organisation;

"Tribunal” means a Contract Regulation Tribunal established under
this Act.
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(2) In this Act, a reference to regulating or fixing conditions of
employment of persons includes a reference to making provisions with
respect to any industrial matter concerning the persons.

(3) For the purposes of this Act, enterprises carried on by
corporations that are taken to be related to each other for the purposes
of the Companies (New South Wales) Code may be taken to constitute
one enterprise Or separate enterprises.

(4) In this Act:
(a) a reference to a function includes a reference to a power,
authority and duty; and

(b) a reference to the exercise of a function includes, where the
function is a duty, a reference to the performance of the duty.

Certain persons to be employees

5. (1) The persons described in Schedule 1, if not otherwise
employees employed to do the work referred to in that Schedule, are,
for the purposes of this Act, to be taken to be employees and any
person described in that Schedule as the employer of such an employee
is, for those purposes, to be taken to be an employer.

(2) The provisions of Schedule 1 relating to employers and
employees have effect.

Application of Act to employees in rural industries

6. (1) This section applies to employees employed in rural industries,
namely:

(a) on farms, in orchards or vineyards, or on agricultural or pastoral
holdings in connection with dairying, poultry farming or bee
keeping, or the sowing, raising, harvesting or treating of grain,
fodder, fruit or other farm produce, or the management,
rearing or grazing of horses, cattle, sheep or other livestock, or
the shearing or crutching of sheep, or the classing, scouring,
sorting or pressing of wool, on any farm or station, or at other
farm or station work; or

(b) in or in connection with the formation, tending, protection or
regeneration of forests; or

(c) in flower or vegetable market gardens or nurseries; or
(d) at clearing, fencing, trenching, draining or otherwise preparing
land for any of the purposes referred to in this subsection.
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(2) Employees to whom this section applies are subject to this Act
other than Division 3 of Part 2 (Fixing of hours).

(3) This section does not affect any craftsman or any award or

agreement regulating the conditions of employment of craftsmen
generally and does not affect any employee employed under the Public
Sector Management Act 1988 or any award or agreement regulating
the conditions of that employment.

Act binds the Crown

7. This Act binds the Crown in right of New South Wales and, so far
as the legislative power of Parliament permits, the Crown in all its
other capacities.

PART 2 - CONDITIONS OF EMPLOYMENT

Division 1 - General powers of the Commission to make awards

Awards

8. The Commission may, on any reference or application to it, make
an award in accordance with this Act:
(a) fixing the prices for work done by employees, and the rates of
wages payable to employees, other than aged, infirm or slow
workers; or

(b) fixing the number of hours and the times to be worked in order
to entitle employees to the prices or wages so fixed; or

(c¢) fixing the rates for overtime and holidays and other special
work, including allowances as compensation for overtime,
holidays or other special work; or

(d) declaring what deduction may be made from the wages of
employees for board or residence or board and residence, and
for any customary privileges or payments in kind conceded to
such employees; or

(e) determining any other industrial matter, whether or not it
relates to a condition of employment referred to in paragraph

(a), (b), (c) or (d); or
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(f) rescinding or varying any award.

Restrictions on awards

[9. (1) An award does not affect any provisions of the Public Sector
Management Act 1988 or of any regulations under that Act. ]

9. (1) Nothing in this Act in any way alters any provisions of the
Public Sector Management Act 1988 or of any regulations under that
Act:

(a) prescribing or authorising a person to prescribe the passing of
an examination or other test as a necessary condition for
promotion of an officer or employee, not being an apprentice,
to a higher class, grade or division; or

(b) providing that payment of increments of salary to an officer,
not being an apprentice, as distinguished from ad justments of
basic wages, is to be subject to the giving of a certificate by a
person that the conduct of the officer and the discharge of the
officer’s duties warrant an increase of salary.

(2) In the event of the person refusing to give such a certificate, the
officer is to be supplied with a written statement showing the reason
why the certificate was refused.

(3) /(2)] An award does not affect any provisions of the Police
Regulation Act 1899, or any rules under that Act, making promotion
of any employee employed under that Act to a higher rank conditional
on any requirement as to satisfactory conduct, efficiency and
qualification (whether by examination or otherwise) of the employee.

(4) [(3)] Nothing in this Act authorises the making of an award that:

| (a) is inconsistent with the operation of Part 3 of the Government
1 and Related Employees Appeal Tribunal Act 1980; or

(b) is inconsistent with the operation of section 6 (1) of the Police
Regulation (Appeals) Act 1923; or

(c) is inconsistent with any function conferred or imposed by or
under the provisions of the Police Regulation Act 1899 with
respect to the discipline, promotion or transfer of a member of
the Police Force; or

(d) is inconsistent with any function conferred or imposed by
section 6, 9, 10, 10A, 12A, 12B, 12C, 12G or 18 of the Police
Regulation Act 1899; or 1

10
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(e) is inconsistent with any function conferred or imposed by or
under the provisions of the Police Regulation (Superannuation)
Act 1906.

(5) [(4)] In making an award as to the wages of an employee of an
institution carried on wholly or partly for charitable purposes, the
Commission:

(a) is to make allowance for any provision by the institution of food,
clothing, lodging or maintenance for the employee; and

(b) may exempt the institution from all or any terms of the award
if the value of the food, clothing, lodging or maintenance
allowed for, together with payments made to the employee as
wages, are at least equal to the value of the labour of the
employee.

Power to review conditions

10. When an application is made for a new award, or the renewal of
an award, the Commission is required to review the conditions of the
industry concerned, together with the wages payable in that industry,
if either party applies for such a review.

Commission may fix quantity of work to be done

11. The Commission may, in fixing wages, fix the quantity of work to
be done or services to be provided.

Commission’s obligations in fixing wages

12. The Commission is required to fix such prices for work done and
rates of wages as the Commission considers just and reasonable to
meet the circumstances of the case, but must take into account the
objects of this Act and the requirements of Division 2.

Conciliation Committee may exercise functions

13. (1) The functions of the Commission under this Part (Division 8
excepted) may be exercised by a Conciliation Committee, but only in
respect of the industry or enterprise for which the Conciliation
Committee is established.

(2) The functions of the Commission under Division 8 may be
exercised by a Tribunal

11
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(3) Any function so exercised is to be taken to have been exercised
by the Commission.

(4) This section does not limit the exercise of functions under this
Part to Conciliation Committees and Tribunals.

(5) Nothing authorises the exercise of any function of the
Commission contrary to any requirement made by this Part.

Division 2 - Fixing of wage rates
Definitions

14. In this Division:

"Australian Industrial Relations Commission" means the tribunal
of that name constituted under the Industrial Relations Act 1988
of the Commonwealth and includes any successor to that tribunal
under that Act or any Act of the Commonwealth amending or
replacing that Act;

"Commonwealth decision"” means a decision of the Australian

Industrial Relations Commission that generally affects, or is likely
to generally affect:

(a) the wages or other remuneration; or

(b) the working conditions,
of employees in New South Wales who are subject to its awards;

"minimum wage" means a wage of the same nature as the "minimum

wage" or "minimum standard" introduced by the Commonwealth
Conciliation and Arbitration Commission on 8 July 1966 into the
Metal Trades Award made by that Commission, as the minimum

wage to be paid to any adult employee in New South Wales to
whom that award applies, as varied from time to time.

Minimum adult basic wage

15. (1) An award or industrial agreement that fixes rates of wages by
reference or in relation to an adult basic wage is not to be made or
entered into for a wage lower than the adult basic wage in force on the
day ("the effective day") from which the award or agreement applies or
is required to be taken to have applied.

(2) The adult basic wage in force when this section commences is
$121.40 per week.

12
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(3) This section does not apply to an award made, or industrial
agreement entered into, for wages for apprentices or trainees trained
by employers under the Australian Traineeship System.

(4) If the effective day is a day before this section commences, the
adult basic wage in force on that day s to be determined in accordance
with the provisions of the Industrial Arbitration Act 1940 as in force
on the effective day.

National wage decisions

16. (1) As soon as practicable after the making of a Commonwealth
decision, the Full Commission must, on application or of its own
motion, give consideration to the decision and, unless satisfied that
there are good reasons for not doing so:

(a) must order, for the purposes of awards, industrial agreements
and orders under this Act, the adoption, wholly or partly and
with or without modification, of the principles, guidelines,
conditions and other matters having effect under the
Commonwealth decision; and

(b) may order the variation of such awards, industrial agreements
and orders to give effect to the adoption.

(2) When the Full Commission makes such an order, it must direct
the amount (if any) by which the adult basic wage, in force at the time
of the order, is to be varied in order to achieve consistency with the
order and must further direct that the variation is to take effect with
respect to a particular case on:

(a) a specified date; or

(b) the commencement of a pay period determined by reference to

a specified date; or
(c) a date determined by some other method specified by the Full
Commission.

(3) In the exercise of its jurisdiction under this section, the Full
Commission may make such orders regarding the variation of awards
and industrial agreements either generally or with reference to
particular awards or industrial agreements as it may consider to be
appropriate.

(4) Subject to any orders made by the Full Commission, the

Registrar must as soon as practicable after any order has been made
under subsection (3), vary the terms of awards and industrial
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agreements made under this Act to the extent necessary to give effect
to the order.

(5) While an order under this section is in force:

(a) anaward or industrial agreement or a variation of an award or
industrial agreement; or

(b) an order under this Act, other than an order by the Full
Commission amending or revoking the order under this section,

may not be made in such a way as to be inconsistent with the order
under this section.

(6) This section permits conditions of employment fixed by an award
or industrial agreement to be varied by the Commission without the
concurrence of the parties to the making of the award or agreement.

(7) In this section:
"award" includes a contract determination under Division 8.

Action on variation of basic wage

17. (1) In this section:
"basic wage variation direction" means a direction under section 16

(2
(2) On and from the commencement of a basic wage variation
direction, the adult basic wage, in force for the purposes of awards and
industrial agreements in force on, or made before and coming into
force on or after, that commencement is varied in accordance with the
direction in so far as those awards and agreements operate after that
commencement.

(3) As soon as practicable after the Commission gives a basic wage
variation direction, the Registrar must, by notice published in the
Gazette, notify:

(a) the adult basic wage as varied in accordance with the direction;

and

(b) the terms of the further direction as to when the basic wage

variation direction is to take effect; and

(c) the day on which the last preceding notification was published

under this subsection.

14
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(4) The notification:
(a) is evidence of the matters specified in it; and

(b) comes into force when the direction to which it relates takes
effect; and

(c) ceases to be in force immediately before the next succeeding
such notification comes into force.

(5) If a notification under this section has been published, the terms
of all awards and industrial agreements, being terms affecting rates of
wages, are to be regarded as having been varied to the extent necessary
to give effect to the provisions of subsection (2).

(6) The Registrar may (subject to appeal to the Commission), on
application made as prescribed or on the Registrar'’s own motion, vary
the terms of any award or agreement, being terms affecting rates of
wages, to the extent necessary to give effect to the provisions of
subsection (2).

(7) The Registrar may refer any such application or any matter
arising out of any such application or arising under subsection (6) to
the Commission for direction.

[(8) This section does not apgy to any award or industrial agreement
to the extent to which that award or agreement expressly excludes its
operation. |

[(9) Excep as provided by subsection (8), this] (8) This section
permits conditions of employment fixed by an award or industrial

agreement to be varied by the Commission without the concurrence of
the parties to the making of the award or agreement.

References to the basic wage in other Acts

18. A reference in any other Act to the adult basic wage for the time
being in force is a reference to the adult basic wage specified in the
notification under section 17 that is in force at the relevant time.

Minimum wage

19. An award may include a provision fixing, as the minimum wage
for adults whose rates of wages are fixed by the award, a rate of wages
in excess of the adult basic wage in force at the time the award was
made.
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Savings

20. This Division does not affect the provisions of any award or
agreement prescribing the method of calculating hourly, daily, monthly
or yearly rates of pay.

Inability to pay award rates

21. (1) This section applies if it is proved to the Commission:

(a) bythe production of books used in connection with the carrying
on of an industry or by other evidence produced or tendered,
that significant unemployment or other serious consequences to
employees or employers, or both, in an industry has resulted or
will result from the operation of an award or industrial
agreement; or

(b) that the employees in an industry or the employees of any
employer in an industry are or may become entitled to any
benefit or payment under any profit-sharing or co-partnership
scheme.

(2) If this section applies, the Commission, on being satisfied that it
is in the best interests of the employees to do so, may, either absolutely
or on terms:

(a) refrain from making any award; or

(b) rescind or cancel any award or the registration of an industrial

agreement; or

(¢) exempt from the provisions of an award or industrial agreement
any employees who are or may be entitled to any benefit or
payment under any profit-sharing or co-partnership scheme
and their employer.

(3) Subsection (2) (¢) permits conditions of employment fixed by an
award or industrial agreement to be varied by the Commission without
the concurrence of the parties to the making of the award or
agreement.

Division 3 - Fixing of hours
Subdivision 1 - Standard hours

General operation of Division

22. (1) The ordinary working hours in all industries to which this Act
applies are, for the purposes of this Act, to be as prescribed in or under

16
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this Division and the following provisions of this Division are to be
observed in the making of awards and by the parties in making
industrial agreements.

(2) Nothing in this Division applies to the coal mining industry.

(3) Nothing in this Division applies to the making of an enterprise
agreement Or s as to prevent such an agreement from being registered
or enforced.

Ordinary working hours

23. (1) In all industries, the number of ordinary working hours of an
employee must be in accordance with one of the following:

(a) not more than 8 hours during any consecutive 24 hours; or
(b) not more than 40 hours per week; or

(c) not more than 80 hours in 14 consecutive days; or

(d) not more than 120 hours in 21 consecutive days; or

(e) not more than 160 hours in 28 consecutive days.

(2) If, in any industry, meal time or crib time was, at the
commencement of the Industrial Arbitration (Forty Hours Week)
Amendment Act 1947, included in the hours of labour by award or
industrial agreement, or by well-established practice in the industry,
that meal time or crib time is to be counted as working time.

(3) If a working period has been fixed by an award or industrial
agreement before or after the commencement of the Industrial
Arbitration (Forty Hours Week) Amendment Act 1947, the working
period is not to be altered to any of the longer working periods referred
to in this Division except by consent of the parties or by award or order
of the Commission.

Underground occupations

24. (1) The working time of an employee in a shift in underground
occupations or occupations in which the conditions as to temperature,
ventilation and lighting are similar to those obtaining in underground
occupations, is not to exceed 6 hours if, for 4 hours of the working time
of the shift, the temperature of the place where the employee is
occupied exceeds [27 degrees Celsius] 26.75 degrees Celsius Wet Bulb.

(2) For the purposes of this section, any number of employees whose
regular time for beginning work is approximately the same and whose

17
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regular time of terminating work is approximately the same are to be
considered to be a shift of employees.

Variation in working hours

25. (1) If under an award or industrial agreement the ordinary
working hours on any day or days in any week are fixed at fewer than
8, those hours on the other days of the week may exceed 8 per day.

(2) If under an award or industrial agreement ordinary working
hours are or may be worked on fewer than 6 days per week, those
hours may exceed 8 per day.

Overtime

26. No employee is to be required to work without payment of
overtime on more than 6 out of 7 consecutive days except in an industry
which is subject to an award or agreement providing for shift work or
except in cases of emergency not under the control of the employer.

Increase or reduction in working hours

27. (1) The Full Commission may, in the public interest, increase the
ordinary working hours or the number of days on which they may be
worked or both such hours and days beyond those specified in this
Division.

(2) The Full Commission may reduce below the number of hours
specified in this Division the ordinary working hours:

(a) of any employees engaged in work which, in the opinion of the
Full Commission, is prejudicial to health; or
(b) in any case in which the reduction would, in the opinion of the
Full Commission, not be contrary to the public interest.

(3) If in any industry the ordinary time of work was, at the
commencement of the Industrial Arbitration (Forty Hours Week)
Amendment Act 1947, fixed by award or industrial agreement or by
well-established practice in the industry, that time is not to be exceeded
afterwards in respect of that industry.

Making of awards concerning hours of work

28. (1) The Full Commission may, on application, make an award
prescribing for an industry or in respect of any employees, or class of

18



Industrial Relations 1990

employees, in an industry (not being aged, infirm or slow workers)
ordinary working hours other than those specified in section 23.

(2) This section does not authorise the Full Commission to prescribe
ordinary working hours in excess of those specified in section 23.

(3) This section does not authorise the Full Commission to make an
award prescribing for an industry or in respect of any employees, or
class of employees, in an industry ordinary working hours that are
fewer than those specified in section 23 unless:

(a) thatindustry, those employees or that class of employees was or
were, immediately before the making of the award, bound byan
agreement or some other award under which the ordinary
working hours relating to it or them were fewer than those
specified in section 23 and the ordinary working hours so
prescribed are not fewer than those contained in that
agreement or that other award; or

(b) the Full Commission is satisfied that the making of the award
is not contrary to the public interest.

Industrial agreements concerning hours of work

29. (1) This section applies to an industrial agreement which:

(a) was or is made after the commencement of the Industrial
Arbitration (Amendment) Act 1981; and

(b) provides for ordinary working hours for employees, or any class
of employees, in an industry that are fewer than those specified
in section 23 and fewer than those specified in any other
industrial agreement or award that bound those employees or
that class of employees immediately before the making of the
agreement.

(2) An industrial agreement to which this section applies has no
force or effect unless the Full Commission orders that the agreement
be endorsed with a certificate certifying that the agreement is not
contrary to the public interest.

(3) As soon as practicable after an industrial agreement to which this
section applies is filed at the office of the Registrar for approval for
registration, the Registrar is to refer the agreement to the Full
Commission for endorsement on the agreement of such a certificate.

(4) When an industrial agreement is referred to it, the Full
Commission:

19




Industrial Relations 1990

(a) is to cause to be listed for hearing the question of whether the
agreement should be endorsed with the certificate; and

(b) is to cause notice, in such form and manner as it may determine,
of the time and place set down for the hearing to be given to
the parties to the agreement; and

(c) atthat time and place, or at some other time and place to which
the proceedings for the determination of that question are
adjourned, is to hear and determine that question and make an
order that the agreement be endorsed with the certificate, or
that the agreement be not so endorsed, as it thinks fit.

(5) The Full Commission is not to order that an agreement be
endorsed with the certificate unless it is satisfied that the agreement is
not contrary to the public interest.

Determination of public interest

30. For the purpose of satisfying itself that the making of an award,
or that an industrial agreement referred to it, is not contrary to the
public interest, the Full Commission is to have regard to the economic
consequences of the proposed award or agreement, with special
reference to any adverse effects on the viability of any industry [or
entermrise] and to its likely effects on the level of employment and on
inflation.

Intervention by the Crown

31. (1) The Crown may intervene in any proceedings before the Full
Commission in relation to:

(a) the making of an award under section 28; or

(b) the hearing, under section 29, of a question of whether an
industrial agreement should be endorsed with a certificate
referred to in that section.

(2) The Crown may make such representations as it thinks fit in
order to safeguard the public interest.

(3) The Crown may, if in the opinion of the Minister the public
interest is or would be likely to be adversely affected by any such award
or industrial agreement, apply to the Commission at any time for an
order suspending, varying or rescinding the award or agreement, and
the Commission has jurisdiction to make such an order if it thinks fit.
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Subdivision 2 - Existing awards
and industrial agreements

Effect of Subdivision 1 on existing awards and industrial agreements

32. (1) The terms of each award or industrial agreement in force at
the commencement of the Industrial Arbitration (Forty Hours Week)
Amendment Act 1947 are to be regarded as having been varied to the
extent necessary to give effect to the provisions of Subdivision 1 as
from that commencement.

(2) Wages and salaries fixed on a weekly or longer basis by any
award or industrial agreement in force at the commencement of the
Industrial Arbitration (Forty Hours Week) Amendment Act 1947 or
any award made or agreement entered into after that commencement
are not to be reduced by reason of any reduction of the ordinary
working hours by or under Subdivision 1.

Effect on rates of pay

33. (1) If the ordinary working hours in an industry for the time being
subject to an award or industrial agreement are reduced by or under
Subdivision 1, the rate of wages specified in the award or agreement
as payable on a daily or hourly basis is by this section increased to such
rate as will provide each employee working full time with the same
amount of wages as he or she would have received for working full time
under the provisions of the award or agreement before the reduction

of hours.

(2) If the ordinary working hours in an industry for the time being
subject to an award or industrial agreement are reduced by or under
Subdivision 1, any piecework rate specified in the award or agreement
is by this section increased to such rate as will provide each employee
working full time with the same remuneration as he or she would have
received working full time at the same speed under the provisions of
the award or agreement before the reduction of hours.

(3) The increase in the rate of wages and piecework rate effected by
this section takes effect, in a case in which the Commission exercises
the jurisdiction conferred by section 27 (2), as from the date of the
reduction by the Commission of the ordinary working hours, or as from
such future date as is specified in the order.

21



Industrial Relations 1990

(4) Any increase in the rate of wages or piecework rate under this
section is binding and enforceable in the same manner as it would be
if it had been made by an award of the Commission.

Subdivision 3 - Overtime
Definition of "overtime"
34. In this Subdivision:
"overtime" means time worked in excess of the days or hours limited
by or under this Act.

Overtime may be provided for in award or agreement

35. Overtime in any industry may be permitted by the terms of any
award or agreement.

Payment or time off for overtime

36. If overtime is so permitted:

(a) it must be paid for at a rate to be fixed by an award or
agreement; or

(b) time off instead is to be allowed if so provided for by an
agreement or award.

Subdivision 4 - Miscellaneous
Offence

37. (1) Any person who makes an arrangement or contract (whether
express or implied and whether orally or in writing) which provides for
the working of hours in excess of those prescribed by or under this
Division or who contravenes any of the provisions of this Division is
guilty of an offence.

Maximum penalty: 50 penalty units.

[(2) This section does not a pdy to the making of any arrangement or
contract relating to the making of an entermrise agreement. |

(2) Nothing in this Part provides a defence to an employer or
exempts any person from any liability in any action or other
proceedings brought against the employer by any person, whether an
employee or not, for the recovery of compensation for injuries or
recovery of wages or for any other purposes.
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Overtime rates

38. Rates of pay for hours worked as overtime or in excess of
ordinary working hours in any industry in respect of which overtime
or work in excess of ordinary working hours is not prohibited by or
under this Part must not be fixed by an award or agreement at less
than the rates which were paid in the industry immediately before the
commencement of the Industrial Arbitration (Forty Hours Week)
Amendment Act 1947 either under award or agreement or by
well-established practice in the industry.

[Division 4 - Maternity leave
De finitions

38. In this Division:

"con finement", in relation to a female empoyee, means her con fine-
ment caused by the birth of a child or other termination of a
pmegnancy;

"expected date of confinement", in relation to a female em poyee
who is mregnant, means a date certified by a medical practitioner to
be the date on which the medical practitioner expects the em o yee
to be confined in respect of her pregnancy;

"em pdoyee" means a person who is:

(a) a worker as defined in the Annual Holidays Act 1944; and
(b) empoyed full-time or pr-time;

"matemnity leave' means unpid leave in accordance with this
Division in respect of a pregnancy;

"ordinary matemnity leave" means maternity leave which is not
special maternity leave;

"special maternity leave" means maternity leave under section 47.

O peration of this Division

39. (1) The provisions of this Division do not affct or override any
entitlement that a male employee may have under a provision of any
other Act or any award, agreement or contract o fempoyment in relation
to sick leave or other leave or puyment fr such leave.

(2) No arrangement, contract or agreement made or entered into either
be fore or a fler the commencement ofthis section o perates to annul, vary
or exclude any of the provisions ofthis Division.
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(3) Ifa female empoyee is entitled under a provision ofany other Act
or any award, agreement or contract ofempoyment to a beneft that is
more favourable to the em goyee than a benefit provided in this Division,
this Division does not apy to the extent that it is inconsistent with the
provision.

Entitlement to matemnity leave

40. (1) Every female empoyee is entitled to be absent on maternity
leave from the service o fher emfoyer if she has continuously served that
em poyer during the whole ofthe period of12 months immediately be fore
her absence.

(2) For the purposes of this section, section 4 (11) (c) of the Long
Service Leave Act 1955 apgies to and in respect of the service of an
empoyee in the same wayas it a pglies to and in respect o fthe service of
a worker.

Empoyer to inform employees of notice requirements

41. (1) On becoming aware that an empoyee is pegnant, the
empoyee’s empoyer must inform the empoyee of
(a) her entitlements under this Division; and

(b) her responsibility to notifythe empoyer o fthose matters in respect
o fwhich this Division requires the em o yee to notifythe em poyer.

(2) An empoyer is not entitled to rely on an empoyee’s failure to give
a notice as required by this Division unless the em ployer establishes that
this section has been compied with in relation to the em poyee.

Empoyee to gve medical certificate and notice of intention to take
maternity leave

42. (1) A female empoyee who wishes to take ordinary maternityleave

must:

(a) not less than 10 weeks be fore the expected date o fher con fnement
gve to her empoyer a certificate fom a medical practitioner that
certifies as to her pregnancy and states the expected date of
confinement; and

(b) not less than 4 weeks before the date on which she intends to
commence ordinary maternity leave, give to her emfoyer a notice
in writing that states her intention to take maternity leave and
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specifies the period of leave she intends to take and the date of
commencement of that period.

(2) If an empoyee is unable to compy with the requirement in
subsection (1) (b) because of her confinement occurring earlier than the
expected date, she is, if her confinement results in the birth of a living
child, entitled to give the notice refrred to in that subsection not later than
2 weeks afler her confinement.

(3) Anyabsence bya female emhoyee in respect ofa pregnancyis not
to be regarded as absence on ordinary matemity leave for the purposes of
this Division unless she has given to her em poyer a certificate and a notice
in accordance with this section.

(4) Anyabsence bya female empoyee in respect ofa pregnancy, other
than absence duringthe period o fleave specified in the notice given by her
under this section or absence during that period as last varied in
accordance with section 44, is not to be regarded as absence on ordinary
matemnity leave unless the absence is caused by:

(a) the confinement of the empoyee occurring bejfre the
commencement of the period, if the confinement results in the
birth of a living child; or

(b) the empoyer of the empoyee requiring her under section 43 to
commence ordinary maternity leave.

Empoyer may vary date of commencement of leave in certain cases
43. Ifan empoyee has given to her empoyer a certificate referred to in
section 42 and:

(a) has given to her empoyer a notice under that section stating that
she intends to commence matemnity leave on a date later than 6
weeks bejore the expected date of her confnement; or

(b) has not given to her empoyer a notice under that section prior to
8 weeks be ore the expected date of her confnement,

her em foyer may, by not less than 14 days’ notice in writing, require her
to commence ordinary matemity leave on a specified date within the
period of 6 weeks bejfore the expected date of con fnement.

Empoyee may vary period ofleave

44. (1) An empoyee who has gven to her empoyer a notice ("the
original notice") under section 42 may, bya further notice in writing given
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to her empoyer in accordance with this section, vary the period of
maternity leave she specified in the orignal notice.

(2) Such a further notice may be given any number o ftimes be fore the
commencement of ordinary matemnity leave and may be given a fer the
commencement o f ordinary matemity leave:

(a) once without the consent of her emdoyer; and
(b) any number oftimes with the consent of her empoyer; and

(c) once without the consent of her empoyer in the circumstances
referred to in section 46 (2) (in addition to any variation made

under mragraph (a)).
(3) The further notice varying the period of maternity leave must be
gven: ,
(a) before the commencement of ordinary matemnity leave:

(i) ifthe commencement is delayed, at least 4 weeks be fore
the commencement ofthe period as last notified to the
empoyer bejore the gving ofthe further notice; and

(ii)  if the commencement is brought forward, at least 4
weeks be fore the commencement o fthe period as varied
in the further notice; and

(b) afer the commencement of ordinary matemnity leave:

(i) ifthe period is extended, at least 4 weeks be fore the last
dayofthe period as last notified to the empoyer be fore
the gving ofthe further notice; and

(ii)  ifthe period is shortened, at least 4 weeks bejore the last
day ofthe period as varied in the further notice.

Ordinary maternity leave to include period of6 weeks afer con fnement

45. Except as provided by section 46, the period o f ordinary maternity
leave taken by an empoyee is to include the period of 6 weeks
immediately pllowing her con finement.

Matemnityleave where pregnancyterminates otherwise than bythe birth o f
a living child

46. (1) Ifthe pregnancy ofan empoyee who is not absent on ordinary
matemnityleave terminates otherwise than bythe birth ofa living child, the
empoyee ceases, if otherwise entitled to ordinary maternity leave in
respect of that pregnancy, to be so entitled.
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(2) If the pegnancy of an empoyee who is absent on ordinary
maternity leave terminates at least 28 weeks be fore the expected date of
her con finement otherwise than bythe birth o fa living child, the em plo yee
may shorten the period o f her maternity leave in accordance with section
44.

(3) An empoyee who under this section shortens the period of her
matemity leave is not entitled to resume work sooner than 6 weeks a fier
the date of her confinement unless she has given to her empoyer a
certificate from a medical practitioner stating that the pregnancy of the
empoyee terminated otherwise than by the birth of a living child.

S pecial maternity leave

47. An employee who is not absent on ordinary maternityleave but who
is entitled to take matemity leave is, in respect ofa pregnancy, entitled to
be absent on special maternity leave fr such period or periods as a
qualified medical practitioner certifies as necessary )

(a) in respect of any illness related to the pregnancy; and
(b) in respect ofthe normal consequences of confinement if, at least

28 weeks be fore the expected date o fcon finement, her pregnancy
terminates otherwise than by the birth of a living child.

Matemity leave not to exceed 52 weeks

48. (1) An employee is not, in respect ofthe same pregnancy, entitled
to be absent on matemity leave (whether special or ordinary) for a period
which exceeds, or for periods which in total exceed, 52 weeks.

(2) If an empoyee has, in respect of a pregnancy, been absent on
maternity leave fr 52 weeks, any further absence by the empoyee in
respect of that pregnancy is not to be regarded as absence on maternity
leave for the purposes of this Division.

Annual holiday or long service leave may be substituted jor or added to
maternity leave

49. An empoyee who is entitled under this Division to maternity leave
in respect of a pregnancy may take any annual holiday leave or long
service leave to which she is entitled in substitution for or in addition to
matemnity leave so long as the total ofall periods o fannual holidayleave,
long service leave and matemityleave (whether special or ordinary) taken
in respect of that pregnancy does not exceed 52 weeks.
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Effect of resumption of empoyment on further maternity leave

50. An empdoyee who resumes her em floyment a fler being absent from
that empoyment on maternity leave in respect of a pregnancy is not
entitled to any further maternity leave in respect o fthat pregnancy except
by absence on special maternity leave taken under section 47 (a).

Notice to be given confirming intention to return to work

51. (1) An empoyee who is absent on matemnity leave must, not more
than 6 weeks and not less than 4 weeks be fore the last day ofthe period
ofleave specified in the latest notice to her emgoyer under this Division,
gve to her empoyer a notice in writing con firming her intention to return
to work.

(2) An empoyee who fiils to gve to her empoyer a nofice in
accordance with this section is to be regarded as having terminated her
empoyment with the empoyer on the day a fier the last day on which the
notice is required under this section to be gven.

Empoyee entitled to former position afier maternity leave

52. (1) In this section:

"frmer position", in relation to an empgoyee who has taken
maternity leave in respect of a pregnancy, means:

(a) the position held by her in the emgoyment of her employer
immediately be fore she commenced the maternity leave; or

(b) if, onlybecause ofthe pregnancy, she had transfrred or been
transferred from one such position to another such position
bejore commencing maternity leave, the position held by her
in that em goyment immediately be fore she so transferred or
was transferred to another position.

(2) An empoyer is to make available to an empoyee who returns to
work at the conclusion o f matemnity leave:

(a) the former position ofthe empdoyee; or

(b) ifthe former position ofthe empoyee has ceased to exist but there
is another position available, or other positions available, in the
empoyment ofthe emgoyer for which the employee is ca pable or
qualified, that position or such ofthose positions as is as close as
possible in status and remuneration to that o fher ormer position.

Maximum penalty 20 penalty units.
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(3) An empoyer must not empoya person in the former position o fan
empoyee who is taking or will be taking maternity leave unless the
empoyer has inormed that person ofthe rights o fthat empoyee under
this section in relation to her former position.

Maximum penalty: 20 penalty units.

Absence on matemity leave not to affect continuity of service

53. (1) The absence ofan empoyee on maternity leave is not for any
purpose to be regarded as interrupting or affecting the continuity of the
service by the employee with her empoyer.

(2) Any period during which an emgoyee is absent on maternity leave
is not to be taken into account in calculating for any purpose the period
of service ofthe employee.

Empoyee may be transfrred to a more suitable position

54. If
(a) an empoyee who is pregnant gives to her employer a certificate
from a medical practitioner stating that illness or risks anising out
of her mregnancy or hazards connected with the work assigned to
the emdoyee make it inadvisable for the empoyee to continue in
her present position; and
(b) there is another position available, or other positions available, in
the empoyment of the empoyer which is or are suitable to be
performed by the em poyee and which the emdoyee is capable of
performing,
the employer must, if the emdoyer considers it to be practicable, make
available to the empdoyee that position or such ofthose positions as is as
close as possible in status and remuneration to that o fher present position.

Maximum penalty: 20 penalty units.

Empoyer not to terminate empoyment on ground of pregnancy or
absence on matemnity leave

55. An empoyer must not terminate the empoyment ofan empoyee
merely because the empoyee is or has been megnant or absent on
maternity leave.

Maximum penalty: 20 penalty units.
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Civil remedies not affcted

56. The provision by this Division ofa penalty for a contravention of
a provision o fthis Division does not o perate to pre udice or affect anyright
or remedyin respect o fsuch a contravention that an em poyee would have
if such a penalty were not so provided.]

Division 4 - Parental leave
Subdivision 1 - Operation of Division 4

Operation of Division 4

39. [38.] (1) Subject only to the provisions of this Division,
employees are entitled to maternity, paternity and adoption leave and
to work part-time in connection with the birth or adoption of a child.

(2) The provision by this Division of a penalty for the contravention
of a provision of this Division does not operate to prejudice or affect
any right or remedy in respect of such a contravention that an
employee would have if such a penalty were not so provided.

Employer to inform employee of requirements

40. /39.] (1) On becoming aware that an employee is pregnant, the
employee’s employer must inform the employee of:

(a) her entitlements under Subdivision 2; and

(b) her responsibility to notify the employer of those matters in
respect of which Subdivision 2 requires the employee to notify
the employer.

(2) On becoming aware that an employee’s spouse is pregnant, the
employee’s employer must inform the employee of:

(a) his entitlements under Subdivision 3; and

(b) his responsibility to notify the employer of those matters in

respect of which Subdivision 3 requires the employee to notify
the employer.

(3) On becoming aware that a child has been placed with an
employee for adoption purposes, the employee’s employer must
inform the employee of:
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(a) his or her entitlements under Subdivision 4; and

(b) his or her responsibility to notify the employer of those matters
in respect of which Subdivision 4 requires the employee to
notify the employer.

(4) An employer is not entitled to rely on an employee’s failure to
produce a certificate or give a notice as required by this Division
unless the employer establishes that this section has been complied
with in relation to the employee.

Subdivision 2 - Maternity leave
Nature of leave
41. [40.] Maternity leave is unpaid leave.

Definitions

42. [41.] For the purposes of this Subdivision:
"child" means a child of the employee under the age of one year;
"continuous service" means service under an unbroken contract of
employment and includes:
(a) any period of leave taken in accordance with this
Subdivision; and
(b) any period of leave or absence authorised by the employer
or by an award or agreement;
"employee" includes a part-time employee but does not include an
employee engaged in casual or seasonal work;

"paternity leave" means leave of the type provided for by Subdivision
3, whether prescribed by an award or otherwise;

"spouse” includes a de facto spouse.

Eligibility for maternity leave

43. [42.] (1) An employee who becomes pregnant, on production to
her employer of the certificate required by section 44, is entitled to a
period of up to 52 weeks’ maternity leave, provided that such leave
does not extend beyond the child’s first birthday. This entitlement is
to be reduced by any period of paternity leave taken by the employee’s
spouse and, apart from paternity leave of up to one week at the time
of confinement, is not to be taken concurrently with paternity leave.
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(2) Subject to sections 46 and 49, the period of maternity leave is to
be unbroken and must, immediately following confinement, include a
period of 6 weeks compulsory leave.

(3) An employee must have had at least 12 months’ continuous
service with the employee’s employer immediately preceding the date
on which she commences such leave.

Certification

44. [43.] (1) When applying for maternity leave, an employee must
produce to her employer a certificate from a registered medical
practitioner stating that she is pregnant and the expected date of
confinement.

(2) An employee must also produce to her employer a statutory
declaration stating particulars of any period of paternity leave sought
or taken by her spouse and that, for the period of maternity leave, she
will not engage in any conduct inconsistent with her contract of
employment.

Notice requirements

45. [44.] (1) An employee must, not less than 10 weeks before the
presumed date of confinement, give notice in writing to her employer
stating the presumed date of confinement.

(2) An employee must give not less than 4 weeks notice in writing
to her employer of the date on which she proposes to commence
maternity leave stating the period of leave to be taken.

(3) An employer, by not less than 14 days notice in writing to the
employee, may require her to commence maternity leave at any time
within the 6 weeks immediately prior to her presumed date of
confinement.

(4) An employee is not in breach of this section as a consequence of
failure to give the stipulated period of notice in accordance with
subsection (2) if such failure is occasioned by the confinement
occurring earlier than the presumed date.

Transfer to a safe job

46. [45.] (1) If, in the opinion of a registered medical practitioner,
illness or risks arising out of the pregnancy or hazards connected with
the work assigned to the employee make it inadvisable for the
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employee to continue at her present work, the employee must, if the
employer deems it practicable, be transferred to a safe job at the rate
and on the conditions attaching to that job until the commencement
of maternity leave.

(2) If the transfer to a safe job is not practicable, the employee may,
or the employer may require the employee to, take leave for such
period as is certified necessary by a registered medical practitioner.
Such leave shall be treated as maternity leave for the purposes of
sections 50-54.

(3) An employer who does not comply with any obligation imposed
on the employer by this section is guilty of an offence.

Maximum penalty (subsection (3)): 20 penalty units.

Variation of period of maternity leave

47. [46.] (1) Provided the maximum period of maternity leave does
not exceed the period to which an employee is entitled under section
43:

(a) the period of maternity leave may be lengthened once only by
the employee giving not less than 14 days’ notice in writing
stating the period by which the leave is to be lengthened; and

(b) the period may be further lengthened by agreement between the
employer and the employee.

(2) The period of maternity leave may, with the consent of her
employer, be shortened by the employee giving not less than 14 days’
notice in writing stating the period by which the leave is to be
shortened.

Cancellation of maternity leave

48. [47.] (1) Maternity leave, applied for but not commenced, is
cancelled when the pregnancy of an employee terminates otherwise
than by the birth of a living child.

(2) If the pregnancy of an employee then on maternity leave
terminates otherwise than by the birth of a living child, it is the right
of the employee to resume work at a time nominated by her employer
which must not exceed 4 weeks from the date of notice in writing by
the employee to the employer that she desires to resume work.
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Special maternity leave and sick leave

49. [48.] (1) If the pregnancy of an employee not then on maternity
leave terminates after 28 weeks otherwise than by the birth of a living
child, then:

(a) she is entitled to such period of unpaid leave (to be known as
special maternity leave) as a registered medical practitioner
certifies to be necessary before her return to work; or

(b) for illness other than the normal consequences of confinement
she is to be entitled, either instead of or in addition to special
maternity leave, to such paid sick leave as she is then entitled
to and as a registered medical practitioner certifies to be
necessary before her return to work.

(2) If an employee not then on maternity leave suffers illness related
to her pregnancy, she may take such paid sick leave as she is then
entitled to and such further unpaid leave (to be known as special
maternity leave) as a registered practitioner certifies to be necessary
before her return to work, provided that the aggregate of paid sick
leave, special maternity leave and maternity leave does not exceed the
period to which the employee is entitled under section 43.

(3) For the purposes of sections 50-54, maternity leave includes
special maternity leave.

(4) An employee returning to work after the completion of a period
of leave taken pursuant to this section is entitled to the position which
she held immediately before commencing such leave or, in the case of
an employee who was transferred to a safe job pursuant to section 46,
to the position she held immediately before such transfer.

(5) If such position no longer exists but there are other positions
available which the employee is qualified for and is capable of
performing she is entitled to a position as nearly as possible
comparable in status and pay as that of her former position.

(6) An employer who does not make available to an employee a
position to which the employee is entitled under this section is guilty
of an offence.

Maximum penalty (subsection (6)): 20 penalty units.

Maternity leave and other leave entitlements

50. /49.] (1) Provided that the aggregate of any leave, including leave
taken under this Subdivision, does not exceed the period to which the
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employee is entitled under section 43, an employee may, instead of or
in conjunction with maternity leave, take any annual leave or long
service leave or any part of it to which she is entitled.

(2) Paid sick leave or other paid absences authorised by an award
or agreement (excluding annual leave or long service leave) are not
available to an employee during her absence on maternity leave.

Effect of maternity leave on employment

51. /50.] Subject to this Subdivision, despite any award or other
provision to the contrary, absence on maternity leave does not break
the continuity of service of an employee but is not to be taken into
account in calculating the period of service for any purpose of any
relevant award or agreement.

Termination of employment

52. [51.] (1) An employee on maternity leave may terminate her
employment at any time during the period of leave by notice given in
accordance with any relevant award or agreement.

(2) An employer must not terminate the employment of an
employee on the ground of her pregnancy or of her absence on
maternity leave, but otherwise the rights of an employer in relation to
termination of employment are not affected by this Subdivision.

Maximum penalty (subsection (2)): 20 penalty units.

Return to work after maternity leave

53. [52.] (1) An employee must confirm her intention of returning
to work by notice in writing to the employer given not less than 4 weeks
before the expiration of her period of maternity leave.

(2) An employee, on returning to work after maternity leave or
expiration of the notice required by subsection (1), is entitled:

(a) to the position which she held immediately before commencing
maternity leave; or

(b) in the case of an employee who was transferred to a safe job
pursuant to section 46, to the position which she held
immediately before the transfer; or

(¢) in the case of an employee who has worked part-time during the
pregnancy, to the position she held immediately before
commencing the part-time work.
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(3) If the position no longer exists but there are other positions
available which the employee is qualified for and is capable of
performing, she is entitled to a position as nearly as possible
comparable in status and pay to that of her former position.

(4) An employer who does not make available to an employee a
position to which the employee is entitled under this section is guilty
of an offence.

Maximum penalty (subsection (4)): 20 penalty units.

Replacement employees

54. [53.] (1) A replacement employee is an employee specifically
engaged as a result of an employee proceeding on maternity leave.

(2) Before an employer engages a replacement employee, the
employer must inform that person of the temporary nature of the
employment and of the rights of the employee who is being replaced.

Maximum penalty: 20 penalty units.

(3) Before an employer engages a person to replace an employee
temporarily promoted or transferred in order to replace an employee
exercising her rights under this Subdivision, the employer must

inform that person of the temporary nature of the promotion or
transfer and of the rights of the employee who is being replaced.

Maximum penalty: 20 penalty units.
(4) Nothing in this Subdivision is to be construed as requiring an
employer to engage a replacement employee.
Subdivision 3 - Paternity leave
Nature of leave
55. [54.] Paternity leave is unpaid leave.

Definitions
56. [55.] For the purposes of this Subdivision:
"child" means a child of the employee’s spouse under the age of one
year;
"continuous service" means service under an unbroken contract of
employment and includes:
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(a) any period of leave taken in accordance with this
Subdivision; and

(b) any period of leave or absence authorised by the employer
or by an award or agreement;

"employee" includes a part-time employee, but does not include an
employee engaged in casual or seasonal work;

"maternity leave" means leave of the type provided for by
Subdivision 2 (and includes special maternity leave) whether
prescribed by an award, or agreement or otherwise;

"primary care-giver" means a person who assumes the principal role
of providing care and attention to a child;

"spouse” includes a de facto spouse.

Eligibility for paternity leave

57. [56.] (1) A male employee, upon production to his employer of
the certificate required by section 58, is entitled to one or two periods
of paternity leave, the total of which must not exceed 52 weeks, in the
following circumstances:

(a) an unbroken period of up to onme week at the time of

confinement of his spouse;

(b) a further unbroken period of up to 51 weeks in order to be the
primary care-giver of a child if the leave does not extend beyond
the child’s first birthday. This entitlement is to be reduced by
any period of maternity leave taken by the employee’s spouse
and is not to be taken concurrently with that maternity leave.

(2) An employee must have had at least 12 months’ continuous
service with the employee’s employer immediately preceding the date
on which he commences either period of leave.

Certification

58. [57.] (1) When applying for paternity leave, the employee must
produce to his employer a certificate from a registered medical
practitioner which names his spouse, states that she is pregnant and
the expected date of confinement or states the date on which the birth
took place.

(2) In relation to any period to be taken under section 57 (1) (b), the
employee must also produce a statutory declaration stating:
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(a) that he is seeking that period of paternity leave to become the
primary care-giver of a child; and

(b) particulars of any period of maternity leave sought or taken by
his spouse; and

(c) that, for the period of paternity leave, he will not engage in any
conduct inconsistent with his contract of employment.

Notice requirements

59. [58.] (1) An employee must, not less than 10 weeks prior to each
proposed period of leave, give the employer notice in writing stating
the dates on which he proposes to start and finish the period or periods
of leave and produce the certification required by section 58.

(2) An employee is not in breach of this section as a consequence of
failure to give the notice required in subsection (1) if the failure is due
to:

(a) the birth occurring earlier than the expected date; or

(b) the death of the mother of the child; or

(c) other compelling circumstances.

(3) The employee must immediately notify his employer of any
change in the information provided pursuant to section 58.

Variation of period of paternity leave

60. /59.] (1) Provided that the maximum period of paternity leave
does not exceed the period to which the employee is entitled under
section 57:

(a) the period of paternity leave provided by section 57 (1) (b) may
be lengthened once only by the employee giving not less than 14
days notice in writing stating the period by which the leave is
to be lengthened; and

(b) the period may be further lengthened by agreement between the
employer and the employee.

(2) The period of paternity leave taken under section 57 (1) (b) may,
with the consent of the employer, be shortened by the employee giving
not less than 14 days notice in writing stating the period by which the
leave is to be shortened.
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Cancellation of paternity leave

61. [60.] Paternity leave, applied for under section 57 (1) (b) but not
commenced, is cancelled when the pregnancy of the employee’s spouse
terminates otherwise than by the birth of a living child.

Paternity leave and other leave entitlements

62. [61.] (1) Provided the aggregate of any leave, including leave
taken under this Subdivision, does not exceed the period to which the
employee is entitled under section 57, an employee may, instead of or
in conjunction with paternity leave, take any annual leave or long
service leave or any part of it to which he is entitled.

(2) Paid sick leave or other paid absences authorised by an award
or agreement (excluding annual leave or long service leave) is not
available to an employee during his absence on paternity leave.

Effect of paternity leave on employment

63. [62.] Subject to this Subdivision, despite any award, agreement
or other provision to the contrary, absence on paternity leave does not
break the continuity of service of an employee but is not to be taken
into account in calculating the period of service for any purpose of any
relevant award or agreement.

Termination of employment

64. [63.] (1) An employee on paternity leave may terminate his
employment at any time during the period of leave by notice given in
accordance with any relevant award or agreement.

(2) An employer must not terminate the employment of an
employee on the ground of his absence on paternity leave, but
otherwise the rights of an employer in relation to termination of
employment are not affected by this Subdivision.

Maximum penalty (subsection (2)): 20 penalty units.

Return to work after paternity leave

65. [64.] (1) An employee must confirm his intention of returning
to work by notice in writing to the employer given not less than 4 weeks
prior to the expiration of the period of paternity leave provided by
section 57 (1) (b).
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(2) An employee, on returning to work after paternity leave or
expiration of the notice required by subsection (1):
(a) is entitled to the position which he held immediately before
proceeding on paternity leave; or
(b) in the case of an employee who has worked part-time under this
Division, to the position he held immediately before
commencing the part-time work.

(3) If the position no longer exists but there are other positions
available which the employee is qualified for and is capable of
performing, he is entitled to a position as nearly as possible
comparable in status and pay to that of his former position.

(4) An employer who does not make available to an employee a
position to which the employee is entitled under this section is guilty
of an offence.

Maximum penalty (subsection (4)): 20 penalty units.

Replacement employees

66. [65.] (1) A replacement employee is an employee specifically
engaged as a result of an employee proceeding on paternity leave.

(2) Before an employer engages a replacement employee, the
employer must inform that person of the temporary nature of the
employment and of the rights of the employee who is being replaced.

Maximum penalty: 20 penalty units.

(3) Before an employer engages a person to replace an employee
temporarily promoted or transferred in order to replace an employee
exercising his rights under this Subdivision, the employer must
inform that person of the temporary nature of the promotion or
transfer and of the rights of the employee who is being replaced.

Maximum penalty: 20 penalty units.
(4) Nothing in this Subdivision is to be construed as requiring an
employer to engage a replacement employee.
Subdivision 4 - Adoption leave
Nature of leave |
67. [66.] Adoption leave is unpaid leave.
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Definitions

68. [67.] For the purposes of this Subdivision:

"child" means a person under the age of 5 years who has not
previously lived continuously with the employee concerned for a
period of 6 months, or who is not a child or step-child of the
employee or of the spouse of the employee, and is placed with the
employee for the purposes of adoption;

"continuous service" means service under an unbroken contract of
employment and includes:

(a) any period of leave taken in accordance with this
Subdivision; and

(b) any period of leave or absence authorised by the employer
or by any relevant award or agreement;

"employee" includes a part-time employee, but not an employee
engaged upon casual or seasonal work;

"primary care-giver” means a person who assumes the principal role
of providing care and attention to a child;

"relative adoption" occurs where a child is adopted by a parent, a
spouse of a parent or another relative, being a grandparent,
brother, sister, aunt or uncle (whether of the whole blood or half
blood or by marriage);

"spouse” includes a de facto spouse.

Eligibility
69. [68.] (1) An employee, upon production to the employer of the
documentation required by section 70, is entitled to one or two periods
of adoption leave, the total of which must not exceed 52 weeks, in the
following circumstances:
(a) an unbroken period of up to 3 weeks at the time of the
placement of the child;
(b) an unbroken period of up to 52 weeks from the time of its
placement in order to be the primary care-giver of the child.
This entitlement is to be reduced by:
(i) any period of leave taken pursuant to paragraph (a);
and
(ii)  the aggregate of any periods of adoption leave taken
or to be taken by the employee’s spouse,
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but such leave is not to extend beyond one year after the
placement of the child and is not to be taken concurrently with
adoption leave taken by the employee’s spouse.

(2) The employee must have had at least 12 months continuous
service with that employer immediately preceding the date on which
he or she proceeds upon such leave in either case.

Certification

70. [69.] (1) Before taking adoption leave, the employee must

produce to the employer:

(a) a statement from an adoption agency or another appropriate
body of the presumed date of placement of the child with the
employee for adoption purposes; or

(b) a statement from the appropriate government authority
confirming that the employee is to have custody of the child
pending application for an adoption order.

(2) In relation to any period to be taken under section 69 (1) (b), a
statutory declaration stating:

(a) that the employee is seeking adoption leave to become the
primary care-giver of the child; and

(b) particulars of any period of adoption leave sought or taken by
the employee’s spouse; and

(c) that, for the period of adoption leave, the employee will not
engage in any conduct inconsistent with his or her contract of
employment.

Notice requirements

71. [70.] (1) On receiving notice of approval for adoption purposes,
an employee must notify the employer of the approval and within 2
months of the approval must further notify the employer of the period
or periods of adoption leave the employee proposes to take. In the case
of a relative adoption, the employee must so notify the employer on
deciding to take a child into custody pending an application for an
adoption order.

(2) An employee who commences employment with an employer
after the date of approval for adoption purposes must notify the
employer of that date on commencing employment and of the period
or periods of adoption leave which the employee proposes to take. Such
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an employee is not entitled to adoption leave unless the employee has
not less than 12 months continuous service with that employer
immediately preceding the date on which he or she proceeds on the
leave.

(3) An employee must, as soon as the employee is aware of the
presumed date of placement of a child for adoption purposes but no
later than 14 days before the placement, give notice in writing to the
employer of that date, and of the date of commencement of any period
of leave to be taken under section 69 (1) (a).

(4) An employee must, 10 weeks before the proposed date of
commencing any leave to be taken under section 69 (1) (b) give notice
in writing to the employer of the date of commencing leave and the
period of leave to be taken.

(5) An employee is not in breach of this Subdivision, as a
consequence of failure to give the stipulated period of notice in
accordance with subsections (3) and (4) if the failure is occasioned by
the requirement of an adoption agency for the employee to accept
earlier or later placement of a child, the death of the spouse or other
compelling circumstances.

Variation of period of adoption leave

72. [71.] (1) Provided the maximum period of adoption leave does
not exceed the period to which the employee is entitled under section
69:

(a) the period of leave taken under section 69 (1) (b) may be
lengthened once only by the employee giving not less than 14
days notice in writing stating the period by which the leave is
to be lengthened; and

(b) the period may be further lengthened by agreement between the
employer and employee.

(2) The period of adoption leave taken under section 69 (1) (b) may,
with the consent of the employer, be shortened by the employee giving
not less than 14 days notice in writing stating the period by which the
leave is to be shortened.

Cancellation of adoption leave

73. [72.] (1) Adoption leave, applied for but not commenced, is
cancelled should the placement of the child not proceed.
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(2) Where the placement of a child for adoption purposes with an
employee then on adoption leave does not proceed or continue, the
employee must notify the employer forthwith and the employer must
nominate a time not exceeding 4 weeks from receipt of notification for
the employee’s resumption of work.

Special leave

74. [73.] (1) The employer must grant to any employee who is
seeking to adopt a child such unpaid leave not exceeding 2 days as is
required by the employee to attend such compulsory interviews or
examinations as are necessary as part of the adoption procedure.

(2) Where paid leave is available to the employee, the employer may
require the employee to take such leave instead of special leave.

Adoption leave and other entitlements

75. [74.] (1) Provided the aggregate of any leave, including adoption
leave taken under this Subdivision, does not exceed the period to which
the employee is entitled under section 69, an employee may, instead of
or in conjunction with adoption leave, take any annual leave or long
service leave or any part of it to which he or she is entitled.

(2) Paid sick leave or other paid absences authorised by an award
or agreement (excluding annual leave or long service leave), are not
available to an employee during the employee’s absence on adoption
leave.

Effect of adoption leave on employment

76. [75.] Subject to this Subdivision, despite any award, agreement
or other provision to the contrary, absence on adoption leave does not
break the continuity of service of an employee but is not to be taken
into account in calculating the period of service for any purpose of any
relevant award or agreement.

Termination of employment

77. [76.] (1) An employee on adoption leave may terminate the
employment at any time during the period of leave by notice given in
accordance with this Subdivision.

(2) An employer must not terminate the employment of an
employee on the ground of the employee’s application to adopt a child
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or absence on adoption leave, but otherwise the rights of an employer
in relation to termination of employment are not affected by this
Subdivision.

Maximum penalty (subsection (2)): 20 penalty units.

Return to work after adoption leave

78. [77.] (1) An employee must confirm the intention of returning
to work by notice in writing to the employer given not less than 4 weeks
prior to the expiration of the period of adoption leave provided by
section 69 (1) (b).

(2) An employee, on returning to work after adoption leave, is
entitled to:

(a) the position held immediately before proceeding on such leave;
or

(b) in the case of an employee who has worked part-time under this
Subdivision, the position held immediately before commencing
such part-time work.

(3) Where such a position no longer exists but there are other
positions available which the employee is qualified for and is capable
of performing, the employee is entitled to a position as nearly as
possible comparable in status and pay to that of the employee’s former
position.

(4) An employer who does not make available to an employee a
position to which the employee is entitled under this clause is guilty
of an offence.

Maximum penalty (subsection (4)): 20 penalty units.

Replacement employees

79. [78.] (1) A replacement employee is an employee specifically
engaged as a result of an employee proceeding on adoption leave.

(2) Before an employer engages a replacement employee, the
employer must inform that person of the temporary nature of the
employment and of the rights of the employee who is being replaced.

Maximum penalty: 20 penalty units.
(3) Before an employer engages a person to replace an employee

temporarily promoted or transferred in order to replace an employee
exercising rights under this Subdivision, the employer must inform
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that person of the temporary nature of the promotion or transfer and
of the rights of the employee who is being replaced.

Maximum penalty: 20 penalty units.

(4) Nothing in this Subdivision is to be construed as requiring an
employer to engage a replacement employee.

Subdivision § - Part-time work
Definitions

80. /79.] For the purposes of this Subdivision:
"continuous service" means service under an unbroken contract of
employment and includes:
(a) any period of leave taken in accordance with this
Subdivision; and
(b) any period of leave or absence authorised by the employer
or by any relevant award or agreement;

"female employee” means an employed female who is pregnant or is
caring for a child she has borne or a child who has been placed
with her for adoption purposes;

"former position" means the position held by a female or male
employee immediately before proceeding on leave or part-time
employment under this Subdivision, whichever first occurs, or, if
such position no longer exists but there are other positions
available for which the employee is qualified and the duties of
which he or she is capable of performing, a position as nearly as
possible comparable in status and pay to that of the position first
mentioned in this definition;

"male employee" means an employed male who is caring for a child
born of his spouse or a child placed with the employee for
adoption purposes;

"spouse” includes a de facto spouse.

Entitlement

81. /80.] With the agreement of the employer:

(a) a male employee may work part-time in one or more periods at
any time from the date of birth of the child until its fifth
birthday or, in the case of an adoption, from the date of the
placement of the child until its fifth birthday or the second
anniversary of the placement (whichever occurs later); and
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(b) a female employee may work part-time in one or more periods
while she is pregnant where part-time employment is, because
of the pregnancy, necessary or desirable; and

(c) afemale employee may work part-time in one or more periods
at any time from the seventh week after the date of birth of the
child until its fifth birthday; and

(d) in the case of an adoption, a female employee may work
part-time in one or more periods at any time from the date of
the placement of the child until its fifth birthday or the second
anniversary of the placement (whichever occurs later).

Return to former position

82. [81.] (1) An employee who has had at least 12 months
continuous service with an employer immediately before commencing
part-time employment after the birth or placement of a child has, at
the expiration of the period of such part-time employment or the first
period, if there is more than one, the right to return to his or her
former position.

(2) Nothing in subsection (1) prevents the employer from
permitting the employee to return to his or her former position after
a second or subsequent period of part-time employment.

(3) An employer who does not make available to an employee a
position to which the employee is entitled under this section is guilty
of an offence.

Maximum penalty (subclause (3)): 20 penalty units.

Pro rata entitlements

83. [82.] Subject to the provisions of this Subdivision and the
matters agreed to in accordance with section 84, part-time
employment is to be in accordance with the provisions of this
Subdivision which are to apply pro rata.

Part-time work agreement
84. [83.] (1) Before commencing a period of part-time employment
under this Subdivision, the employee and the employer must agree:
(a) that the employee may work part-time; and

(b) on the hours to be worked by the employee, the days on which
they will be worked and commencing times for the work; and
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(c) on the classification applying to the work to be performed; and
(d) on the period of part-time employment.
(2) The terms of the agreement may be varied by consent.

(3) The terms of the agreement or any variation to it are to be
reduced to writing and retained by the employer. A copy of the
agreement and any variation to it must be provided to the employee
by the employer.

(4) The terms of the agreement apply to the part-time employment.

Termination of employment

85. [84.] The employment of a part-time employee under this
Division may be terminated in accordance with the provisions of this
Subdivision but must not be terminated by the employer because the
employee has exercised or proposes to exercise any rights arising
under this Division or has enjoyed or proposes to enjoy any benefits
arising under this Division.

Maximum penalty: 20 penalty units.

Overtime

86. /85.] An employer may request, but not require, an employee
working part-time under this Subdivision to work overtime.

Nature of part-time work

87. [86.] The work to be performed part-time need not be the work
performed by the employee in his or her former position but must be
work otherwise performed under any relevant award or agreement.

Inconsistent award provisions

88. /87.] An employee may work part-time under this Subdivision
despite any other provision of any relevant award or agreement which
limits or restricts the circumstances in which part-time employment
may be worked or the terms upon which it may be worked, including
provisions:

(a) limiting the number of employees who may work part-time; or

(b) establishing quotas as to the ratio of part-time to full-time

employees; or
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(¢) prescribing a minimum or maximum number of hours a
part-time employee may work,
and such provisions do not apply to part-time work under this
Subdivision.

Replacement employees

89. /88.] (1) A replacement employee is an employee specifically
engaged as a result of an employee working part-time under this
Subdivision.

(2) A replacement employee may be employed part-time. Subject to
this section, sections 83, 84, 85 and 88 apply to the part-time
employment of a replacement employee.

(3) Before an employer engages a replacement employee under this
Subdivision, the employer must inform the person of the temporary
nature of the employment and of the rights of the employee who is
being replaced.

Maximum penalty: 20 penalty units.

(4) Unbroken service as a replacement employee is to be treated as
continuous service for the purposes of this Subdivision.

Division S - Employment protection, sick leave and equal pay
Subdivision 1 - Termination of employment
Provisions in awards and industrial agreements

90. /57.] (1) On application, the Commission is to insert employment
protection provisions in an award or industrial agreement.

(2) Employment protection provisions are provisions relating to the
obligations, duties, responsibilities and rights of an employer and an
employee on the termination or proposed termination of the
employment of the employee.

(3) The provisions may be inserted in an award or industrial
agreement by way of variation or otherwise.

(4) This section applies to an award or industrial agreement whether
made before or after the commencement of this section.
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Matters to be considered

91. /58.] (1) In exercising its functions under this Subdivision, the
Commission:
(a) is to have regard to those established principles which it
considers to be relevant; and
(b) may have regard to such other matters as it thinks fit.

(2) Established principles are principles established, or disclosed in
orders made, under the Employment Protection Act 1982.

(3) The Full Commission may establish principles for the exercise of
functions under this Subdivision.

Subdivision 2 - Protection of accrued entitlements

Definitions
92. [59.] (1) In this Division:
"transfer of a business" means the transfer, transmission,
conveyance, assignment or succession, whether by agreement or

by operation of law, of the whole or any part of a business,
undertaking or establishment;

"transferred employee” means a person who becomes an employee
of an employer ("the new employer") as a result of the transfer of
a business to that employer from another employer ("the former
employer™).

(2) A person is to be regarded as a transferred employee even if the
person’s employment with the former employer is terminated before
the transfer of business, so long as:

(a) the person is employed by the new employer after the transfer

of business; and

(b) the circumstances of that termination and employment indicate
an intention to avoid the operation of this Subdivision.

(3) For the purposes of the operation of this Subdivision, the
termination of employment of such a transferred employee is to be
considered not to have occurred.
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Application of Subdivision

93. [60.] This Subdivision applies to a transferred employee only
where the transfer of business occurs or occurred on or after 1 April
1987.

Continuity of service for determining entitlements

94. [61.] (1) This section applies for the purpose of determining a
transferred employee’s entitlements under an award or agreement as
an employee of the new employer.

(2) For the purpose of determining those entitlements:

(a) the continuity of the employee’s contract of employment is to
be considered not to have been broken by the transfer of
business; and

(b) a period of service with the former employer (including service
before the commencement of this Subdivision) is to be
considered to be a period of service with the new employer.

(3) Service with the former employer includes service which because
of this section is required to be considered to be service with that
employer as a result of a previous transfer of the business.
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