SUPREME COURT PROCEDURE BILL, 1957.

Schedule of Amendments referred to in Legislative Council’s
Message of 26 March, 1957.

No. 1.—Pages 7 and 8, clause 5, lines 8 to 39 inclusive on page 7, lines 1 to 24 inclusive
on page 8. Omit all words on these lines. Insert in lieu thereof—

Further 5. (1) The Common Law Procedure Act, 1899, as amended by subse-

b 50— quent Acts, is further amended by omitting section ninety-eight and by

21, 1899. inserting in lieu thereof the following section:—
Subsst;tuted
sec. -

Bt ston 98. (1) Any such equitable plea or equitable replication may be

of power to pleaded notwithstanding that upon the facts pleaded the relief on

plead

equitable equitable grounds would not be an absolute, perpetual and uncon-
plea or

replication; ditional injunction, but if upon the facts pleaded that relief would
oy gl not be such an injunction, the Court or Judge shall make an order
:;;iiotm into that the action be transferred into the jurisdiction of the Court in
jurisdiction. equity.

No. 2.—Page 9, clause 5, line 14. Omit “and”.
No. 3.—Page 9, clause 5, line 18. After “equity” insert “and”.
No. 4—Page 9, clause 5. After line 18 insert—

(c) the Court in equity may make such decree, declaration or order as
appears just and may in addition thereto or in substitution therefor
direct judgment to be entered on its verdict or finding and for costs
in the manner prescribed and such a judgment so entered shall have
the like force and effect in all respects as the signing of judgment
in a Court of law and execution may issue thereon in the manner
prescribed.

No. 5.—Pages 16 and 17, clause 7, lines 29 to 36 inclusive on page 16, lines 1 to 4

inclusive on page 17. Omit all words on these lines. Insert in lieu thereof—

Sec. 3. (a) by omitting from section three the word “include” and by inserting

éf::';:'j;"i“' in lieu thereof the word “mean”.

No. 6.—Page 19. After line 12 insert new clause—

Amendment 11. The Crimes Act, 1900, as amended by subsequent Acts, is amended
ol g by omitting from subsection three of section five hundred and sixty-eight

Sec. 568. the words “not punishable with death,” and by inserting in lieu thereof
gy oo the words “(other than a crime or misdemeanour which is punishable with

8?.'.—',:',:.?‘ death or which was so punishable immediately before the commencement

Sessions.) of the Crimes (Amendment) Act, 1955),”.
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This Pusric BiLn originated in the LEGISLATIVE ASSEMBLY,
and, having this day passed, is now ready for presentation to the
Lrecistative CouNcin for its concurrence.

ALLAN PICKERING,
Clerk of the Legislative Assembly.

Legislative Assembly Chamber,
Sydney, 28 February, 1957.

The LecisLATIVE CouNciL has this day agreed to this Bill with

Amendments.

J. R. STEVENSON,
Clerk of the Parliaments.

Legislative Council Chamber,
Sydney, 26 March, 1957.

ANNO SEXTO
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Act No. , 1957.

An Act to make further provision in respect of
the powers of the Supreme Court in certain of
its jurisdictions and in respect of the practice
and procedure of that Court; for these and
other purposes to amend the Common Law
Procedure Act, 1899, the Supreme Court
and Circuit Courts Act, 1900, the Supreme
Court Procedure Act, 1900, the Judgment
Creditors’ Remedies Act, 1901, the Equity
Act, 1901, the Justices Act, 1902, the
Commercial Causes Act, 1903, and certain

other Acts; and for purposes connected
therewith.
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Note.—The words to be omitted are ruled through ; those to be inserted are
printed in black letter.




Act No. , 1957. 2

Supreme Court Procedure.

BE it enacted by the Queen’s Most Excellent Majesty,
by and with the advice and consent of the Legis-
lative Council and Legislative Assembly of New South
Wales in Parliament assembled, and by the authority of

5 the same, as follows :(—

1. (1) This Act may be cited as the ‘“Supreme Court ghort title
Procedure Aect, 1957.” and

commence- »
ment,

(2) This* Act shall commence on the first day of
July, one thousand nine hundred and fifty-seven.

10 2. Each Act specified in the first column of the Second wy4ation of
Schedule to this Act and as amended by subsequent Acts, amended
if any, and by this Act may be cited in the manner speci-
fied in the second column of that Schedule opposite the
reference to that Act in the first column.

15 3. The Common Law Procedure Act, 1899, as Amendment

m 1a s of Act
amended by subsequent Acts, is amended No. 21, 1899,

(a) (i) by inserting in section fifteen after the word gee. 15.
‘“service’” where firstly occurring the words (Indorse-
“‘or within such enlarged time as the Court ;’é‘;’l;fczf)
20 or a Judge may order’’;

(ii) by inserting in the same section after the
words ‘‘under this Act’’ the words—

““Any such order may be made although

application therefor is not made until after

25 the expiration of three days after such
service.”’;

(b) by omitting from subsection one of section one gee, 102, N
hundred and two the words ‘‘upon an affidavit (Discovery
by such party or his attorney of his belief that gf)cuments)
30 any document to the production of which he is '
entitled for the purpose of discovery or other-
wise is in the possession or power of the opposite
party,’’;

(e)
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Supreme Court Procedure.

(e) by inserting next after section one hundred and New
eighty-four the following new section:— S AR

184a. (1) Whenever in any proceedings to Lienor
obtain an attachment of debts it is suggested by fllﬁig‘ I?ffrmn
the garnishee that the debt sought to be attached on debt.
belongs to some third person, or that any third
person has a lien or charge upon it, the Judge
may order such third person to appear and to
state the nature and particulars of his claim
upon such debt.

(2) After hearing the allegations of any
third person under any such order as is men-
tioned in subsection one of this section, and of
any other person who by the same or any sub-
sequent order is ordered by the Judge to
appear, or in case of such third person not
appearing when ordered, the Judge may order
execution to issue as provided in section one
hundred and eighty-three of this Act, or may
order any issue or question arising to be tried
or determined, and may bar the claim of such
third person or make such other order as he may
think fit, upon such terms, in all cases, with
respect to the lien or charge (if any) of such
third person, and to costs, as the Judge shall
think just and reasonable.

(d) by omitting section two hundred and twenty- gubstituted
eight and by inserting in lieu thereof the follow- sec. 228.
ing section:—

228. Upon a finding for the claimant, judg- juagment
ment may be signed and execution issue for the upon
. : finding for
recovery of the possession of the property or claimant.
such part thereof as the jury finds the claimant
entitled to, and for costs, at such time as may

be prescribed and in the manner prescribed.

(e)
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(e) (i) by omitting from subsection three of section see. 268.

two hundred and sixty-eight the words ‘‘or (Gleneral
before the Colonial Parliament at any time p, mads”

before the commencement of the operation By(";ggs)
u .

10

15

20

25

30

(ii)

of any such rule’’;

by inserting next after subsection three of
the same section the following new sub-
section :—

(3a) All general rules and orders, rules,
orders or regulations made pursuant to the
foregoing provisions of this section and all
rules made pursuant to section two hundred
and sixty-six of this Aect shall—

(a) be published in the Gazette;

(b) take effect from the date of publi-
cation or from a later date to be
specified in the general rules and
orders, rules, orders or regula-
tions; and

(¢) be laid before both Houses of
Parliament within fourteen sitting
days after publication if Parlia-
ment is in session, and if not, then
within fourteen sitting days after
the commencement of the next
session.

If either House of Parliament passes a
resolution of which notice has been given
at any time within fifteen sitting days after
the general rules and orders, rules, orders
or regulations have been laid before such
House disallowing any general rule or
order, or rule, order or regulation, or part
thereof, such general rule or order, or rule,
order or regulation, or part shall thereupon
cease to have effect.

4.
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Supreme Court Procedure.
4., The Supreme Court and Circuit Courts Act, 1900, Amendment
as amended by subsequent Acts, is amended— 11\1& 30,
0.
(a) (i) by omitting the proviso to subsection one of Sec.9.
section nine; (Puisne
5 (ii) by omitting subsection four of the same 7"38%)
section;
(b) by omitting section twenty and by inserting in Subst(;tuted
heu thereof the following section:—
0. (1) The Court may be held by one Judge Powers of
10 alone for the disposal of applications for a rule it A
or order nisi for prohibition, mandamus, or by single
certiorari notwithstanding that it may be term c:ﬁﬁfnm
time, or that the Court held before two or more cases.
Judges may be at the same time sitting in banco.
15 Nothing in this subsection—
(a) authorises the Court to be held by one
Judge alone for the purpose of exerecis-
ing the powers and jurisdiction of the
Court on the return of a rule or order
20 nisi for prohibition, mandamus or
certiorari; or
(b) affects the construction of subsection
two of this section.
(2) The powers and jurisdiction of the
25 Court on the return of a rule or order nisi for
prohibition, mandamus or certiorari to make
absolute, discharge, or make any order what-
soever in respect of, the rule or order nisi
(whether made by the Court or a Judge) may be
30 exercised by one Judge alone—
(a) at any time when the Court is not
sitting in banco;
(b) in cases of exigency when the Court is
sitting in banco.
35 (3) Any person aggrieved by any decision
or determination by one Judge alone made
pursuant to subsection one or two of this section
may appeal therefrom to the Court. Any such
appeal shall be in accordance with rules of court.

(4)
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Supreme Court Procedure.

(4) The Judges or any five of them may
by rules of court authorise the exercise (subject
to those rules) by a Judge, in vacation or in
any case of exigency, of any power which can
only under ordinary circumstances be exercised
by the Court.

The power to make rules of court conferred by
this subsection does not include power to make
rules of court with respect to—

(a) applications for rules or orders nisi
for prohibition, mandamus or certio-
rari;

(b) the exercise in the circumstances men-
tioned in subsection two of this section
of the powers and jurisdiction conferred
by that subsection upon one Judge
alone.

(¢) (i) by inserting in section forty after the word

“shall”” the words ‘¢, subject to subsection

two of this section,’’;

(ii) by inserting at the end of the same section
the following new subsection :—

(2) All rules and orders so made and all
rules made under section twenty of this Aect
shall—

(a) be published in the Gazette;

(b) take effect from the date of publi-
cation or from a later date to be
specified in the rules and orders or
rules; and

(¢) be laid before both Houses of Par-
liament within fourteen sitting days
after publication if Parliament is
in session, and if not, then within
fourteen sitting days after the com-
mencement of the next session.

If

See. 40.

(Rules to
have force
of law.)
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If either House of Parliament passes a reso-
lution of which notice has been given at any
time within fifteen sitting days after the rules
and orders or rules have been laid before such
House disallowing any rule or order or part
thereof such rule or order or part shall there-
upon cease to have effect.

o {1 The Common Law Proecedure Aeh; 1899; as Furthler
amended by subsequent Aets; s fnrther amended— ’;’fnf{‘c(}(r“ﬁ;’t

21, 18h9.
&) by ot e section whrebetee aid By Brsertine Subst]ltuted
in lion ihoroof ihe following seeton:+— soe. 05

95: {1 No action at any time pending in the Equitfpble
Ge&%sh&ﬁ%em&&medbyfﬂjﬁneﬁeﬁ%mgff;ﬂse
of the Court in equity; but every matter of insteald of
eqaﬁyeﬁwh&eh&nm;}m&et-}e&&“&mstﬂ}eﬁfese-m”mmn
eation of any sueh aection might have been . 15116
ehtitreds whether  meondidonids or o &n—yGeoV‘c‘N
%e%mse%ee&d&&eﬁs-beiﬁefe%heeemmeﬂeement
of the Supreme Court Proecedure Aet; 1957 may

Court or a Judee; i it or he thinks £t
so to deo, &emd—n—eet—ma&sfeayeiiﬁe—

ceedings tr any acton o
by any persors; whether a party or not to
e steh wetiors swho wondd before the
eommenecement of the Supreme Court
Proeedure Aet; 1957 have been entitled
to apply to the Court I equity to
whe may be entitled to enforee; by
of which all ox any part of the proceed-
mes i the action have been taken; may
apply to the Court or a Judee in the
preserthed mrer for a stay of pre-
erediies bt Hie tettors ettrer sonerath
or
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or 80 far as may be neeessary for the
the Judee; as the case may be; shal
therenpon nrke sueh order as shal
5 be just:
24 e ek deferes as b trenboned B
srheetion e of Hibe seetion Shalh stete Hhie
Frets whieh eptithe the deferdint o eebied and
10 phes:
defenee on equitable grounds;™ o words to the
e eoffeets

) by emitting seetion ninetyeicht and by imsert Substi

sec. 98

15 e i Hen thereof the followine seetion—

98: 3 H it appears to the Conrt or Judee Trans|er

aataﬁyst-wneefaﬁaet-}eﬁt—h&%ﬁkysaeheqm%e

of cer ftain
action|s into

plea or equitable replication pleaded in the cquity
&mm%mw%&@eﬂ%#mwnsdwtmn.

20 56 a8 to do astiee between the parties; the Conrt
25 d. (1) The Common Law Procedure Act, 1899, as
amended by subsequent Acts, is further amended by
omitting section ninety-eight and by inserting in lieu
thereof the following section:—
98. (1) Any such equitable plea or equitable
30 replication may be pleaded notwithstanding that
upon the facts pleaded the relief on equitable grounds
would not be an absolute, perpetual and uncondi-
tional injunction, but if upon the facts pleaded that
relief would not be such an injunction, the Court
35 or Judge shall make an order that the action be
transferred into the jurisdiction of the Court in
equity.
The Court or the Judge when making the order
may impose such terms as to costs and otherwise
40 as to the Court or Judge seems reasonable.
(2)

Further
amendment
of Act No.
21, 1899.
Substituted
sec. 98.

Extension
of power to
plead
equitable
plea or
replication;
transfer of
certain
actions into
equity

jurisdiction.

lt\lted
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Supreme Court Procedure.

(2) Where an order is made under subsection
one of this section the whole record of the action
shall be transferred into the jurisdiction of the Court
in equity.

(3) After an action has been transferred into
the jurisdiction of the Court in equity under this
section—

(a)

(b)

(c)

In so

any Judge exercising that jurisdiction may,
from time to time, make such orders as he
considers mnecessary relating to amend-
ments, the filing of fresh pleadings, the
settling of issues for trial, or otherwise to
enable the action to be disposed of in that
jurisdiction; and

the action shall, subject to paragraph (a)
of this subsection, be disposed of according
to the practice and procedure of the Court
in equity; and

the Court in equity may make such decree,
declaration or order as appears just and may
in addition thereto or in substitution there-
for direct judgment to be entered on its
verdict or finding and for costs in the
manner prescribed and such a judgment so
entered shall have the like force and effect
in all respects as the signing of judgment in
a Court of law and execution may issue
thereon in the manner prescribed.

far as the costs of the proceedings before

transfer have not been dealt with under subsection
one of this section, the Court in equity may deal with
those costs.

(2) The Equity Act, 1901, as amended by subse- Amendment
quent Acts, is amended— fA

(a) (i) by omitting from section eight the words See. 8.
‘““any proceeding before it’’ and by insert- ((lPower to
ing in lieu thereof the words ‘‘any suit or ¢

proceeding
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Supreme Court Procedure.

(b)

proceeding before it or has to be decided
in any action transferred into its jurisdic-
tion under section ninety-eight of the
Common Law Procedure Act, 1899-1957,;

(ii) by omitting from the same section the
words ‘“no suit in equity’’ and by inserting
in lieu thereof the words ‘‘no suit or
proceeding in equity and no action so
transferred’’;

by inserting next after section eight the fol- New sec.8a.
lowing new section:—

8a. (1) If it appears to the Court at any g‘frﬁgftf:iﬁl
stage of any suit or proceeding in the Court that suits, &e.,
the Court has no jurisdietion to deal with the jhw ™™
subject matter of the suit or proceeding and jurisdiction.
that the appropriate remedy in respect thereof
lies in the Common Law jurisdiction of the
Supreme Court, the Court shall make an order
that the suit or proceeding be transferred into

that jurisdiction.

The Court when making the order may im-
pose such terms as to costs and otherwise as to
the Court seems reasonable.

(2) Where an order is made under sub-
section one of this section the whole record of
the suit or proceeding shall be transferred into
the Common Law jurisdiction of the Supreme
Court.

(3) After a suit or proceeding has been
transferred into the Common Law jurisdiction
of the Supreme Court under this section—

(a) any Judge exercising that jurisdiction
may, from time to time, make such
crders as he considers necessary relat-
ing to amendments, the filing of fresh
pleadings, the settling of issues for
trial, or otherwise to enable the suit or
proceeding to be disposed of in that
jurisdietion; and (b)
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()

(d)

(e)

(b) the suit or proceeding shall, subject
to paragraph (a) of this subsection, be
disposed of according to the practice
and procedure of the Supreme Court
at Common Law.

In so far as the costs of the proceedings
before transfer have not been dealt with under
subsection one of this section, the Judge presid-
ing at the trial or the Supreme Court at Common
Law may make such order as to those costs as
may be just.

by inserting at the end of section nine the follow-
ing new paragraph :—

Nothing in this section shall be construed as
limiting the operation of any other section of
this Act.

(i) by omitting from subsection one of section
thirty-nine the words ‘‘right or claim,’’ and
by inserting in lieu thereof the words
““equitable or legal right or claim, whether
or not connected with the claim of the
plaintiff,”’;

(ii) by inserting in subsection two of the same
section after the words ‘‘ought not’’ the
words ‘“in the circumstances of the case’’;

by omitting subsection three of section ninety-
four and by inserting in lieu thereof the follow-
ing subsection :—

(3) All rules made under this Act shall—
(a) be published in the Gazette;

(b) take effect from the date of publica-
tion or from a later date to be specified
in the rules; and

(e) be laid before both Houses of Parlia-
ment within fourteen sitting days after
publication if Parliament is in session,

and

11

Sec. 9.

(Power to
Court to
award
damages in
certain
cases.)

See. 39.
(Set-off
and
counter-
claim.)
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and if not, then within fourteen sitting
days after the commencement of the
next session.

If either House of Parliament passes a resolu-

5 tion of which notice has been given at any time

within fifteen sitting days after the rules have

been laid before such House disallowing any

rule or part thereof such rule or part shalf
thereupon cease to have effect.

10 6. The Justices Act, 1902, as amended by subsequent 4, endment

Acts, is amended— of Act No.
27,1902,

(a) (i) by inserting next after subsection one of Sec.101.
section one hundred and one the following d(,Party

: tisfied
new subsection :— e
5 5 determina-

15 (1a) The application need not be served tion of

> k Justices on
upon the Justice or Justices personally, but Skt of

shall be deemed to have been properly law may
made if served upon the clerk of the court jLP¥ %
at which the determination of the Justice stated for

. opinion
20 or Justices was made. oIfnSlllpreme

(ii) by inserting at the end of the same section Court.)

the following new subsection :—

(3) Written notice that application has
been made for a case to be stated and signed
25 pursuant to subsection one of this section
shall be given by the appellant to the
respondent within the time prescribed by
rules of the Supreme Court.

(b) by omitting from subsection one of section one gec. 102.
30 hundred and two the words ‘‘Before any such (Before
case is stated and delivered to the appellant, he {fateq
shall enter into a recognizance’’ and by insert- appellant
ing in lieu thereof the words ‘“The appellant ;gﬁlﬁy.) $
shall, within twenty-eight days after the deter-
35 mination appealed from, enter into a recog-
nizance’’;
()
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(¢) by omitting section one hundred and five and substituted
by inserting in lieu thereof the following ¢ 1%
section :—

105. When the appellant has received the case Appeliant
or has been notified in writing that it has been ' fransmit

stated and signed and is available, he shall— f’rothox(llo-
ary an
(a) within such period thereafter as may givgnotice.

be prescribed by rules of the Supreme
Court transmit such case to the Protho-
notary of the Supreme Court; and

(b) within such period and in such manner
as may be prescribed by rules of the
Supreme Court serve the respondent
with such number of copies of the case
as may be prescribed by those rules.

(d) (i) by omitting from subsection two of section see. 107.
one hundred and seven the words ‘‘Supreme (Powers of
Court’’ and by inserting in lieu thereof the £ourt™ay

words ‘‘Judges of the Supreme Court or byJudgein

any five of them’’; Chambers.)

(ii) by inserting at the end of the same section
the following new subsection :—

(3) Rules and orders made under this
section shall—

(a) be published in the Gazette;

(b) take effect from the date of publi-
cation or from a later date to be
specified in the rules and orders;
and

(¢) be laid before both Houses of
Parliament within fourteen sitting
days after publication if Parlia-
ment is in session, and if not, then
within fourteen sitting days after
the commencement of the mnext
session.

If either House of Parliament passes a
resolution of which notice has been given

at
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at any time within fifteen sitting days after
the rules and orders have been laid before
such House disallowing any rule or order
or part thereof, such rule or order or part
shall thereupon cease to have effect.

(e) (i) by omitting from subsection one of section
one hundred and twelve the words ‘‘apply—

(a) in all cases to the Supreme Court,
or, in vacation, to a Judge thereof;
(b) in the following cases, whether in
term or in vacation, to a Judge—

(i) where imprisonment has
been directed ;

(ii) where the fine imposed, or
the amount ordered to be
paid, or the value of the
matter adjudicated upon
does mnot exceed thirty
pounds,”’

and by inserting in lieu thereof the words
““apply to the Supreme Court’’;

(ii) by inserting at the end of subsection five of
the same section the following new para-
graph:—

Nothing in this subsection—

(a) authorises the Supreme Court to
be held by one Judge alone for the
purpose of exercising the powers
and jurisdiction of the Court on the
return of any rule or order granted
or made under this section;

(b) affects the construction of sections
one hundred and fourteen and one
hundred and fifteen of this Act;

(iii) by omitting subsection six of the same
section;
(f)

14

Sec. 112.

(Any person
aggrieved by
conviction
or order
may apply
for
prohibition.)
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(f) by omitting section one hundred and fourteen Substituted

(g)

and by inserting in lieu thereof the following %%

section :(—

114. Subject to any rules of court made by the Before
Judges of the Supreme Court or any five of b ™
them, any rule or order granted or made by the returnable,
Court or a Judge under section one hundred and
twelve of this Act may be made returnable

before the Court or any such Judge.

by omitting section one hundred and sixteen Substituted
and by inserting in lieu thereof the following s¢¢ 116:
section :—

116. (1) Where so provided by rules of Certain
court made by the Judges of the Supreme Court S5 22,
or any five of them, any person aggrieved by bya Judge
any decision or determination by one Judge ?;ilfeg%d
alone made pursuant to sections one hundred by the
and fourteen and one hundred and fifteen of ~
this Act may appeal therefrom to the Court.

Any such appeal shall be in accordance with
rules of court made by the Judges of the

Supreme Court or any five of them.

(2) A Judge before whom any rule or
order is made returnable pursuant to section one
hundred and fourteen of this Act may, at any
stage of the proceedings, refer the matter to
the Court to be determined.

by inserting next after section one hundred and yey
seventeen the following new section:— sec. 117A.

117a. The provisions of subsection three of pypiication,
section one hundred and seven of this Act apply commence-

. ment and
to and in respect of rules of court made under gisallowance
this Division of this Part. of rules.

(1)
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(i) (1) by inserting next after subsection two of See.122.
section one hundred and twenty-two the (Appealto

Quarter
following new subsection :— Sesions.)

(2a) Where but for the provisions of this
subsection an appeal may not proceed by
reason only that—

(a) the appellant was not served with
notice of the time and place of
hearing of the appeal; and

(b) the Court is not satisfied that—

(1) the appellant had know-
ledge of such time and
place; or

(ii) where the Court is satis-
fied that he had such know-
ledge, he would not be pre-
judiced by the non-service,

the appeal may nevertheless proceed if the
Court is satisfied that the appellant is evad-
ing service of the notice or cannot, after
diligent search and inquiry, be found.

(ii) by inserting in subsection four of the same
section after the word ‘“hearing’’ the words
“ or, where a later address has been noti-
fied by any such person or his attorney to
the Clerk of the Peace, to the last address

so notified”’.
7. The Commercial Causes Act, 1903, is amended— Amendment
s
(—a—)byeﬁﬁ{-&&gsee{-wn%ee&nébymefﬁngmsubstl
Len thereof the folowine seebon— sec. 3

3 Commereinl canses mean eanses arising out Commlercial
of the exdinary transactions of merchants and @l
t—r&defﬁ—s&eh&s%hesefe}a%mg%e%heeeﬁ-&ém&
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neages; and imelnde all eauses of the kind held
ment of the Supreme Court Procedure Aeh
o
(a) by omitting from section three the word f; i

““include’’ and by inserting in lieu thereof the causes.)

word ‘‘mean’’.

(b) (i) by inserting at the end of paragraph (d) of See. 6.
section six the words— t(lIo);ge;’

“or lists of documents to be exchanged

and inspection allowed’’;

(ii) by omitting paragraph (g) of the same
section and by inserting in lieu thereof the
following paragraph :—

(g) order the trial to be either with or
without a jury or that special
issues be tried by a jury.

(¢) (i) by omitting from section eight the word sec.s.

““three’” and by inserting in lieu thereof (Rulesof
the word ‘‘five’’; Court.)

(i1) by inserting at the end of the same section
the following new subsection:—

(2) All such rules of court shall—
(a) be published in the Gazette;

(b) take effect from the date of pub-
lication or from a later date to be
specified in the rules; and

(¢) be laid before both Houses of
Parliament within fourteen sitting
days after publication if Parlia-
ment is in session, and if not,
then within fourteen sitting days
after the commencement of the
next session.

If either House of Parliament passes a
resolution of which notice has been given
at any time within fifteen sitting days after
the rules have been laid before such House

78—B disallowing
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disallowing any rule or part thereof, such
rule or part shall thereupon cease to have
effect.

8. The Matrimonial Causes Act 1899, as amended by Amendment
5 subsequent Acts, is amended by omitting subsection four ‘l’ﬁ ‘%‘ggg“'
of section ninety-one and by inserting in lieu thereof the ~

following subsection :— o
(Power to
(4) All rules made under this section shall—  makerules.)
(a) be published in the Gazette;
10 (b) take effect from the date of publication or
from a later date to be specified in the rules;
and

(c) be laid before both Houses of Parliament

within fourteen sitting days after publica-

15 tion if Parliament is in session, and if not,

then within fourteen sitting days after the
commencement of the next session.

If either House of Parliament passes a resolution
of which notice has been given at any time within
fifteen sitting days after the rules have been laid

20 . : :
before such House disallowing any rule or part
thereof, such rule or part shall thereupon cease to
have effect.

9. The Supreme Court Procedure Act, 1900, as , .. .
5 amended by subsequent Acts, is amended by omitting of Act No.

% . 5 . : 00.
section seventeen and by inserting in lieu thereof the ;%bzituted
following section :— see. 17.

17. All rules of court made under the powers ges o
herein contained shall— be published
b 2 in Gazette

30 (a) be published in the Gazette; %nglaid

erore

(b) take effect from the date of publication or Parliament,
from a later date to be specified in the &
rules; and

(¢) be laid before both Houses of Parliament
35 within fourteen sitting days after publica-
tion if Parliament is in session, and if

not
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not, then within fourteen sitting days after
the commencement of the next session.

If either House of Parliament passes a resolution

of which notice has been given at any time within

b fifteen sitting days after the rules have been laid
before such House disallowing any rule or part

thereof, such rule or part shall thereupon cease to
have effect.

10. The Jury Aect, 1912, as amended by subsequent Amendment
10 Acts, is amended by inserting in subsection two of section of Act

3 No. 31,
fifty-five after the word ‘‘capital’’ the words ‘‘or 190123.1

murder”’. See. 55.

(Challenge
in eriminal
cases.)

11. The Crimes Act, 1900, as amended by subsequent amendment
Acts, is amended by omitting from subsection three of $HA%N>
15 section five hundred and sixty-eight the words ‘‘not Wl
punishable with death,’”” and by inserting in lieu thereof tion, &c. ot
the words ‘‘ (other than a crime or misdemeanour which Quaster
is punishable with death or which was so punishable
immediately betore the commencement of the Crimes

20 (Amendment) Act, 1955),”".

- 12, The Land and Valuation Court Act, 1921, as Amendment

amended by subsequent Acts, is amended— ‘1’5“1%'“211\10'
,1921.

(a) (i) by inserting in subsection three of section sec. 4.

four after the word ‘‘powers’ the word (Constitu-

e o, tion of
25 , Immunities’’; Land and

e g 5 - 5 Valuation
(ii) by inserting in subsection (3a) of the same Court and
section after the word ‘‘powers’’ the word appointment
cc . 2 egin iy of judge.)
, Immunities’’;

(iii) by omitting the proviso to paragraph (a) of
30 subsection five of the same section;
(iv) by omitting the proviso to paragraph (a) of
subsection six of the same section;

(b)
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(b) by inserting next after section nine the follow- gfe‘c’f"g&
ing new section:—

9a. (1) The court may in every case obtain Assistance
the assistance of conveyancing counsel, account- ;ﬁ;’;;ﬁ;‘f‘ﬁ“
5 ants, engineers, actuaries, or other scientific .¢. Act. No. -
persons the better to enable it to determine any 34;,1901,
matter at issue in any proceeding before it and

may act upon the certificate of any such person.
(2) The allowance in respect of fees

10 to such persons shall be regulated by the
registrar, subject to an appeal to the court.

1+2: 13, The Acts (as amended by subsequent Acts, if Amendment
any) specified in the first and second columns of the First of Acts

' ified
Schedule to this Act are amended as respectively speci- a First
15 fied in the third column of that Schedule. Iekadale.

13- 14. (1) Rules of court, general rules and orders, Savings.
rules, orders or regulations made or promulgated by the
Supreme Court of New South Wales or any Judge or
Judges thereof by virtue of any power howsoever con-
20 ferred on such Supreme Court, Judge or Judges, and
in force at the commencement of this Aect, shall not be
affected by the repeal and substitution by this Act of any
provision under which they were made, or by any altera-
tion in the number of Judges authorised to make them,
25 or by the provisions of this Act requiring them to be
published in the Gazette and laid before both Houses of
Parliament and making them subject to disallowance by
resolution of either House of Parliament but may be
amended, repealed or replaced by rules of court, general
30 rules and orders, rules, orders or regulations, as the
case may be, lawfully made after that commencement.

(2) Unless the contrary intention appears, the

repeal of any enactment by this Act shall not revive

anything not in force or existing at the time at which the
35 repeal takes effect. ;

FIRST
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FIRST SCHEDULE.

Reference
to Act.

Short Title.

Amendment.

No. 21, 1899

Common  Law
Procedure Act,
1899.

Section 1—

Omit the matter relating to
Part XV.

Section 4, subsection (1)—

(@) Insert after the words juris-
diction of the Court ” the words
“or if the defendant is a cor-
poration residing or incorpor-
ated or registered within the
jurisdiction of the Court or if
the defendant is a corporation
registered under Part VI of the
Companies Act, 1936, as
amended by subsequent Acts”

(b)) Omit the words ““ Form No. 1
contained in the Second
Schedule to this Act” and
insert in lieu thereof the words
¢ form prescribed .

¢

Section 4, subsection (2)—
Omit the subsection.

Section 10—
Omit the words “Form No. 2
contained in the Second Schedule
hereto, or to the like effect ” and
insert in lieu thereof the words
‘“ the form prescribed ™.

Section 11—
Omit the word ¢ six >’ and insert in
lieu thereof the word “ twelve .

Section 12, subsection (1)—

(@) Omit the word “ six ” and insert
in lieu thereof the word
“ twelve .

(b) Omit the words “including the
day of such date ”.

Section 12, subsection (2)—

(@) Omit the word “six” and
insert in lieu thereof the word
““ twelve .

FIRST
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FIRST SCHEDULE—continued.

Reference
to Act.

Short Title.

Amendment.

Section 12, subsection (2)—continued.
() Omit the words “by being
marked by the proper officer

with the date of such renewal

upon delivery to him by the

plaintiff or his attorney of a

praecipe in such form as before
the commencement of the
Common Law Procedure Act of

1853 was required to be

delivered upon the obtaining
of an alias writ” and insert

in lieu thereof the words by
being marked as prescribed .

Section 14—

Omit the words “by the proper
officer ™.

Sections 17, 18 and 19—

Omit these sections and insert in
lieu thereof the following sec-
tions :(—

22

17. The service of a writ of Mode of

summons shall, wherever it is

practicable, be personal, but where
prompt personal service cannot be

effected substituted service may
be effected as prescribed.
18. (1) In any action against

a defendant who—
(a) being a corporation is not

resident incorporated or reg-
istered within the jurisdiction
of the Court and is not registered
under Part VI of the Companies
Act, 1936, as amended by
subsequent Acts; or

(b) being any other person is not

resident within the jurisdiction
of the Court,

the plaintiff may issue a writ of

summons in the form prescribed.

FIRST

service.

Actions
against
defendants
not within
jurisdiction.
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FIRST SCHEDULE—continued.

Reference
to Act.

Short Title.

Amendment.

—
o
~

Sections 17, 18 and 19—continued.

(2) Either the writ of summons
or a notice thereof in the form
prescribed shall be served upon
the defendant as may be pre-
scribed.

(3) Until otherwise prescribed
the writ of summons shall be
served in the following cases :—

(a) Where the writ of summons

may be served under the pro-
visions of the Service and
Execution of Process Act 1901
(as amended by subsequent
Acts) of the Parliament of the
Commonwealth.

(b) Where the defendant is a

British subject or being a
corporation is incorporated in
the United Kingdom or in
Australia or in any of the
other realms and territories
of Her Majesty the Queen.

Where the defendant is in the
United Kingdom or in Australia
or in any of the other realms
and territories of Her Majesty
the Queen.

(4) If the defendant does not
appear to the writ of summons
within the time prescribed, a
Judge, upon being satisfied—

(a) that there is a cause of action

which arose within the juris-
diction, or in respect of the
breach of a contract made
within the jurisdiction;  and

FIRST
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FIRST SCHEDULE—continued.

Reference
to Act.

Short Title.

Amendment.

Sections 17, 18 and 19—continued.
(b) that service of the writ or

notice thereof, as the case
may be, was duly effected or
that the writ or the notice
thereof came to the defendant’s
knowledge,

may, if he thinks fit, by order,
permit the plaintiff to proceed
to sign final or interlocutory
judgment in such manner and
subject to such conditions as
may be prescribed or as he in all
the circumstances may deem fit.

Section 20—

Insert after the word *by”
the words “ or under .

Section 21—

Omit the words ““ If either of the
Forms of writ of summons Nos. 1,
3, and 4, contained in the Second
Schedule hereto,” and insert in
lieu thereof the words “If one
of the prescribed forms of writ
of summons .

Section 23—

Omit the section.

Section 24, subsection (1)—
(a) Insert after the word * Court ”

the words “ or being a corpora-
tion is resident or incorporated
or registered within that juris-
diction or is registered under
Part VI of the Companies Act,
1936, as amended by subsequent
Acts .

(b) Omit the words “ Form No. 5

contained in the Second
Schedule hereto, or to the like
effect >’ and insert in lieu thereof
the words “ form prescribed .

FIRST
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FIRST SCHEDULE—continued.

Rgeze;fﬂ Short Title. Amendment.

Section 25, subsection (1)—
Omit the words “Form No. 6
contained in the Second Schedule
hereto >’ and insert in lieu thereof
the words ‘form prescribed .
Section 29—
Omit the section and insert in lieu
thereof the following section :—

29. Appearance to a writ of Mode of
summons or under the authority appearance.
of this Act shall be entered by
filing a notice of appearance in
the form and manner prescribed.

Sections 32 and 33—

Omit the sections.

Section 51, subsection (1)—
Insert at the end thereof the words
“in the manner prescribed ”.

Section 51, subsections (2) and (3)—
Omit the subsections.

Section 69—

After the word ““ shall ” insert the
words ‘, unless a Judge otherwise
orders,”.

Sections 70 and 71—

Omit the sections and insert in lieu
thereof the following section :—

70. Every declaration shall Commence-
commence and conclude in the mentand
forms prescribed. gonclus“.’“ of

eclaration
Section 73—
Omit the section and insert in lieu
thereof the following section :—

73. The defendant shall plead to 'pjye for
the plaintiff’s declaration within pleading to
the time and in the manner declaration.
prescribed.

Section 76—

Omit the section.

Section 81—

Omit the section.

FIRST
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FIRST SCHEDULE—continued.

Reference
to Act.

Short Title.

Amendment.

Section 88, subsection (1)—
Omit the words “ Form No. 15
contained in the Second Schedule
hereto, or to the like effect ”” and
insert in lieu thereof the words
“form prescribed .

Section 100, subsection (1)—
Omit the words “ Form No. 16
contained in the Second Schedule
hereto, or to the like effect,” and
insert in lieu thereof the words
“ form prescribed .

Section 100, subsection (3)—
Omit the words “Form No. 17
contained in the said Schedule,
or to the like effect ” and insert
in lieu thereof the words ‘ form
prescribed .

Section 104, subsection (1)—
Omit the words ““, or by so many
and such of the persons summoned
as jurors for the trial as may be
thought desirable,”.

Sections 121 to 128 inclusive—
Omit the sections.

Section 129, subsection (1)—

Omit the words “it shall not
be necessary to issue a writ of
inquiry, but”.

Section 129, subsection (2)—
Omit “in the same manner as
before a jury upon a writ of
inquiry .

Section 133—

Omit the section and insert in lieu
thereof the following section :—

133. A party in whose favour a
verdict has been given, a nonsuit
granted or a judgment directed
to be entered may sign judgment
in the manner and time pre-
scribed.

FIRST

Signing
judgment.,
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FIRST SCHEDULE—continued.

Reference :
to Act. Short Title. Amendment.

Section 134—
Omit the section and insert in
lieu thereof the following section:—

a Judge otherwise orders:

Provided that where ten years
have elapsed since judgment was
signed or any change has taken
place by death or otherwise in
the parties entitled or liable to
execution, execution shall not
issue without the leave of a Judge.
The party alleging himself to be
entitled to execution may apply
for such leave in the manner
prescribed.

Part XV—
Omit the Part.
Section 156—
Omit the words “, so as such
judgment be entered within two
terms after such verdict”.
Section 157, subsections (3), (4)
and (5)—
Omit the subsections and insert
in lieu thereof the following
subsection :—

(3) In any such case the action
may be maintained by the exec-
utor or administrator mentioned
in subsection one of this section
or against the executor or admin-
istrator mentioned in subsection
two of this section or by the
firstmentioned executor or ad-
ministrator against the second-
mentioned executor or adminis-
trator, as the case may be, upon
the filing of a suggestion of the
death of the plaintiff or defendant
or both, as the case may be, and

FIRST

134. A party in whose favour Execution
judgment has been signed may after

issue execution thereon unlessiudgment
signed.




Act No.

, 1957.

Supreme Court Procedure.

FIRST SCHEDULE—continued.

Reference
to Act.

Short Title.

Amendment.

Section 157, subsections (3), (4)
and (b)—continued.

representation. A copy of any
suggestion so filed shall be served
upon all other parties to the
action and the truth of the
suggestion shall not be in issue
unless notice of such issue is given
to the person filing the suggestion
within fourteen days of service
of such copy or within such time
as may be prescribed.

Section 159, subsection (2)—
Omit the words “or writ of
revivor pursuant to this Act ”.

Section 184, subsection (1)—
Omit the word ‘“ writ ”’ and insert
in lieu thereof the word
“ summons ”.

Section 184, subsection (2)—
Omit the subsection and insert
in lieu thereof the following
subsection :—

(2) Such summons shall be
issued, and the procedure
thereon shall be, in the manner
prescribed.

Section 186—
Omit the section.

Section 210, subsection (1)—

(a) Omit the words ““ Form No. 21
contained in the Second
Schedule hereto, or to the like
effect ” and insert in lieu thereof
the words “ form prescribed .

(b) Omit the words “ sixteen days ”’
and insert in lieu thereof the
words “the time prescribed .

FIRST
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FIRST SCHEDULE—continued.

Reference
to Act.

Short Title.

Amendment.

Section 210, subsection (2)—

Omit the word “ three” and
insert in lieu thereof the word
“ twelve .
Section 212—
Omit the section and insert in lieu
thereof the following section :—
212. The writ shall, wherever
practicable, be served personally
on the persons named therein but
where prompt personal service
cannot be effected substituted
service may be effected in the
manner prescribed or in such
manner as may be provided for
the purpose by any other Act.

Section 219—

(@) Insert after the word *judg-
ment ”’ where firstly occurring
the words “in the form pre-
scribed 7.

(b) Omit the words ““Such judg-
ment if for all may be in the
Form No. 22 contained in the
Second Schedule hereto, or to
the like effect, and if for part
may be in the Form No. 23
contained in the said Schedule,
or to the like effect.”

Section 220, subsection (2)—

Omit the subsection and insert
in lieu thereof the following
subsection :—

(2) Such issue may be in the
form prescribed.

Section 221—

Omit the words “ used before the
commencement of the Common
Law Procedure Act of 1853 ”
and insert in lieu thereof the
word ““ prescribed .

Section 223—

Omit the section.

FIRST

Servioe of
writ.
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FIRST SCHEDULE—continued.

Reference .
TSAGE Short Title. Amendment.

Section 229—
Omit the words ‘ within such
time as the Court or Judge
before whom the cause is tried
shall order, and if no such order
be made then on the fifth day in
term after the verdict or within
fourteen days after such verdict
whichever shall first happen ” and
insert in lieu thereof the words
“at such time as may be pre-
scribed and in the manner
prescribed .

Section 243—
Omit the section and insert in lieu
thereof the following section :—

243. The claimant may at any piscontin.
time discontinue the action as to uance of
one or more of the defendants action.
in the manner prescribed.

Section 245—
Omit the section and insert in lieu
thereof the following section :—

245. Where an appearance has yudgment
been entered and the claimant for not
omits to set the action down for proceeding
trial in the manner and within the tt.r ial after
time prescribed the defendant "%
may give him such notice as may
be prescribed to set the action
down within a time prescribed
for this purpose and if the claim-
ant fails so to do the defendant
may suggest such failure and sign
judgment in the manner pre-
seribed.

Section 246—
Omit the words “ Form No. 28
contained in the Second Schedule
hereto, or to the like effect”
and insert in lisu thereof the
words “‘ form prescribed .

FIRST
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FIRST SCHEDULE—continued.

Reference
to Act.

Short Title.

Amendment.

Sections 252, 253 and 254—
Omit the sections and insert in lieu
thereof the following sections :—

31

252. Every application for an Application
order nisi for a writ of habeas for order nisi

corpus shall be made to a Judge.
Such application may be made ex
parte in the manner prescribed.

253. (1) Every order nisi for a Return of
writ of habeas corpus shall be order nisi.

returnable before a Judge sitting in
public chambers whether in Term
or not unless the Judge considers
that it should be returnable before
the Full Court.

(2) On the return of such
order the Judge or the Court may
dispose of the case as the circum-
stances appear to require and may
make such order as to costs as the
Judge or Court thinks fit.

254. Any order made by a Appeal

Judge under section two hundred
and fifty-two or two hundred and
fifty-three of this Act shall be
subject to appeal to the Full
Court within the same time and
in the same manner as prescribed
for motions for a new trial.

Section 263—

Omit the section.

Section 266—

Omit the words “ The lowest scale
shall extend to all cases not
exceeding fifty pounds, the second
scale to all cases above fifty
and not exceeding one hundred
pounds, and the highest scale
to all other cases.”

Section 268, subsections (1) and (2)—
After the words “ The Judges”
insert the words “or any five of
them ”,

FIRST

for writ of
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FIRST SCHEDULE—continued.

Reference

to Act. Short Title.

Amendment.

No. 29, 1902 | Arbitration Act,
1902.

No. 24, 1902 | Arrest on Mesne
Process = Act,
1902.

Sections 269 and 270—
Omit the sections.

Second Schedule—
Omit the Schedule.

Section 10—
Insert after the words ““ submission
may ” the words ““, by leave of a
Judge,”.

Section 5, paragraph (b)—
Omit the word “ twenty” and
insert in lieu thereof the words
“ two hundred ”.

Section 11—
Omit the section and insert in lieu
thereof the following section :—

11. (1) Any person in respect of Application
whom a special order is made under for order to
section five of this Act may apply :egggldzr e
to a Judge for an order on the a‘,’,d e on

plaintiff to show cause why the for discharge.

special order and any writ issued

thereunder should not be set

aside and for an order staying

proceedings on the special order

and any such writ in the mean-

time,

(2) Any person arrested upon a

writ of capias may apply to a

Judge at any time after such

arrest for an order on the plaintiff

to show cause why such person

should not be discharged out of

custody.

Section 12—

Omit the section and insert in lieu

thereof the following section :—

12. Any Judge may, upon the Hearing of
hearing of the application, make application.
such order therein as he thinks
fit and direct that the costs of the
application be paid by either
party.

FIRST
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FIRST SCHEDULE—continued.

Reference
to Act.

Short Title.

Amendment.

No. 8, 1901

No. 35, 1900

Judgment Cred-
itors’ Remedies
Act, 1901.

Supreme Court

and Circuit
Courts Act,
1900.

Section 13—
Omit ““such order” and insert
in lieu thereof the words  order

made under section twelve of
this Act ™.

Section 27, subsection (1)—

(@) After the words “ the Supreme
Court ” insert the words ““ or in
a District Court .

(b) Omit the words ““of the said
Court ” and insert in lieu thereof
the words ““of the Supreme Court
or the District Court, as the
case may be,”.

Section 31—
Omit the words ‘‘of the said
Court ”’ and insert in lieu thereof
the words “of the Supreme
Court or the District Court, as
the case may be ”.

Section 1—
Omit the matter relating to Parts
IV and V and insert in lieu thereof
the following matter :—
PART IV.—Sittings of Court
elsewhere than at Sydney—
ss. 22-33.
PART 1IVa—Gaol Delivery—
s. 33A.

Section 19, paragraph (b)—
Omit the paragraph.

Insert in Part IV immediately before
section 22 the heading ** STTINGS
OF COURT ELSEWHERE THAN AT
SYDNEY.”

Insert next after Part IV the
following new Part :—

PART IVa.
GaoL DELIVERY.

78—C
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FIRST SCHEDULE-—continued.

Reference
to Act.

Short Title.

Amendment.

Noe. 9, 1912

Supreme Court
and Circuit
Courts (Am-
endment) Act,
1912.

34

33a. The governor of each prison Gaol delivery

shall, at the times prescribed by
rules of court, make returns in
writing to the Supreme Court,
Sydney, as to all persons detained
in such prison, otherwise than in
pursuance of a sentence, giving
the particulars required by such
rules. If he fails to make such
returns, he may be ordered by
the Court to pay a fine not
exceeding five hundred pounds.

The Court shall, after the receipt
of such returns with respect to a
prison, deliver such prison.

For the purpose aforesaid the
Court may be constituted by one
Judge sitting in open court in the
exercise of the criminal jurisdic-
tion of the court.

Except as aforesaid, it shall
not be obligatory on the Court or a
Judge to deliver any prison, or fora
governor of a prison, unless so
directed by the Court or a Judge,
to make any such returns.

| Part V—

Omit the Part.

Section 39—
Omit the word ¢ three ”” and insert
in lieu thereof the word * five ”.

Section 39a, paragraph (a)—
Omit the word ““ now ”.

Section 8—
Omit the section.

FIRST
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FIRST SCHEDULE-—continued.

Reference
to Act.

Short Title.

|

Amendment.

No. 10, 1921

No. 16, 1900

No. 49, 1900

No. 31, 1912

No. 42, 1924

Land and Valua-| Section 13, subsection (1)—
tion Court Act,

1921.

Sheriff Act, 1900

Supreme Court

Procedure Act,
1900.

Jury Act, 1912.

Administration
of Justice Act,
1924,

\
|
l
|
|

|

|

Omit the subsection and insert
in lieu thereof the following
subsection :—

(1) All process issuing out of the
court shall be in the form pre-
scribed, and be signed by the
officer issuing the process and
marked with the court office
stamp.

Section [—
Omit the matter relating to Part
IV.

Part IV—
Omit the Part.

Sections 12 and 13—
Omit these sections.

Section 14—
Omit the word “ three ’ and insert
in lieu thereof the word five ™.

Section 16—
Omit the words “ in the Schedule
to this Act, or 7.
Schedule—
Omit the Schedule.
Section 32, subsection (2)—
(@) Omit the words “ and seal ”.
(b) Insert at the end thereof the
words ““ or of the prothonotary
thereof 7.
Section 32, subsection (3)— .
Omit the words ‘ and seal ™.
Fifth Schedule—
Omit the words ‘“ and seal ”’.
Section 14—
Omit the section.
Schedule—
Omit the Schedule.

SECOND
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SECOND SCHEDULE.

CITATION OF AcCTS.

First Column.

Second Column.

Administration of Justice Act, 1924.1
i

Arbitration Act, 1902.
Arrest on Mesne Process Act, 1902.

‘Commercial Causes Act, 1903.

‘Common Law Procedure Act, 1899.‘

Equity Act, 1901.

Judgment Creditors’ Remedies Act,
1901.

Jury Act, 1912.

Justices Act, 1902.

Land and Valuation Court Act, 1921.

Matrimonial Causes Act 1899.

Sheriff Act, 1900.

Supreme Court and Circuit Courts
Act, 1900.

Supreme Court Procedure Act, 1900.

Administration of Justice Act,
1924-1957.

Arbitration Act, 1902-1957.

Arrest on Mesne Process Act,
1902-1957.

Commercial Causes Act, 1903-
1957.

Common Law Procedure Act,
1899-1957.

Equity Act, 1901-1957.

Judgment Creditors’ Remedies
Act, 1901-1957.

Jury Act, 1912-1957.

Justices Act, 1902-1957.

Land and Valuation Court Act,
1921-1957.

Matrimonial Causes Act, 1899-
1957.

Sheriff Act, 1900-1957.

Supreme Court and Circuit Courts
Act, 1900-1957.

Supreme Court Procedure Act,
1900-1957.

Sydney: A. H. Pettifer, Government Printer—1957.

[3s.]

Sec. 2.
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This Pusric BiLu originated in the LEGISLATIVE ASSEMBLY,
and, having this day passed, is now ready for presentation to the
Lecisuative Councin for its concurrence.

ALLAN PICKERING,
Clerk of the Legislative Assembly.

Legislative Assembly Chamber,
Sydney, 28 February, 1957.

The LEGISLATIVE COUNCIL has this day agreed to this Bill with
Amendments.

Clerk of the Parliaments.

Legislative Council Chamber,
Sydney, March, 1957.

ANNO SEXTO

ELIZABETHZA I REGINA

Act No. , 1957.

An Act to make further provision in respect of
the powers of the Supreme Court in certain of
its jurisdictions and in respect of the practice
and procedure of that Court; for these and
other purposes to amend the Common Law
Procedure Act, 1899, the Supreme Court
and Circuit Courts Act, 1900, the Supreme
Court Procedure Act, 1900, the Judgment
Creditors’ Remedies Act, 1901, the HEquity
Act, 1901, the Justices Act, 1902, the
Commercial Causes Act, 1903, and certain
other Acts; and for purposes connected
therewith.

39241 78—A BE

Nore.—The words to be omitted are ruled through ; those to be inserted are
printed in black letter.
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BE it enacted by the Queen’s Most Excellent Majesty,

by and with the advice and consent of the Legis-
lative Council and Legislative Assembly of New South
Wales in Parliament assembled, and by the authority of
the same, as follows :—

1. (1) This Act may be cited as the ‘“Supreme Court gnort title
Procedure Act, 1957.” and

commence-
ment.

(2) This Act shall commence on the first day of
July, one thousand nine hundred and fifty-seven.

10 2. Each Act specified in the first column of the Second gitation of

15

20

25

30

Schedule to this Act and as amended by subsequent Acts, amended
if any, and by this Act may be cited in the manner speci-

fied in the second column of that Schedule opposite the
reference to that Act in the first column.

3. The Common Law Procedure Act, 1899, as Amendment

izl of Act
amended by subsequent Aects, is amended o, 21, 1899,

(a) (i) by inserting in section fifteen after the word gee. 15.
““service’’ where firstly occurring the words (Indorse-
““or within such enlarged time as the Court s;’;’;fc‘;f)
or a Judge may order’’;

(ii) by inserting in the same section after the
words ‘‘under this Act’’ the words—

““Any such order may be made although
application therefor is not made until after
the expiration of three days after such
service.’’;

(b) by omitting from subsection one of section one gee, 102,

hundred and two the words ‘‘upon an affidavit (piscovery
by such party or his attorney of his belief that gf) i)
any document to the production of which he is ]
entitled for the purpose of discovery or other-

wise is in the possession or power of the opposite

party,”’;

(e)



Ct

10

15

20

25

30

35

Act No. , 1957,

Supreme Court Procedure.

(¢) by inserting next after section one hundred and New
eighty-four the following new section:— . R

184a. (1) Whenever in any proceedings to Lien or
obtain an attachment of debts it is suggested by Elllziii‘lclllp?grson
the garnishee that the debt sought to be attached on debt.
belongs to some third person, or that any third
person has a lien or charge upon it, the Judge
may order such third person to appear and to
state the nature and particulars of his claim

upon such debt.

(2) After hearing the allegations of any
third person under any such order as is men-
tioned in subsection one of this section, and of
any other person who by the same or any sub-
sequent order is ordered by the Judge to
appear, or in case of such third person not
appearing when ordered, the Judge may order
execution to issue as provided in section one
hundred and eighty-three of this Act, or may
order any issue or question arising to be tried
or determined, and may bar the claim of such
third person or make such other order as he may
think fit, upon such terms, in all cases, with
respect to the lien or charge (if any) of such
third person, and to costs, as the Judge shall
think just and reasonable.

(d) by omitting section two hundred and twenty- gubstituted
eight and by inserting in lieu thereof the follow- sec. 228.
ing section:—

228. Upon a finding for the claimant, judg- juagment
ment may be signed and execution issue for the upon
. finding for
recovery of the possession of the property or claimant.
such part thereof as the jury finds the claimant
entitled to, and for costs, at such time as may

be prescribed and in the manner presecribed.

(e)
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(e) (i) by omitting from subsection three of section sec. 26s.

(ii)

two hundred and sixty-eight the words ‘‘or
before the Colonial Parliament at any time
before the commencement of the operation
of any such rule’’;

by inserting next after subsection three of
the same section the following new sub-
section :—

(3a) All general rules and orders, rules,
orders or regulations made pursuant to the
foregoing provisions of this section and all
rules made pursuant to section two hundred
and sixty-six of this Act shall—

(a) be published in the Gazette;

(b) take effect from the date of publi-
cation or from a later date to be
specified in the general rules and
orders, rules, orders or regula-
tions; and

(¢) be laid before both Houses of
Parliament within fourteen sitting
days after publication if Parlia-
ment is in session, and if not, then
within fourteen sitting days after
the commencement of the next
session.

If either House of Parliament passes a
resolution of which notice has been given
at any time within fifteen sitting days after
the general rules and orders, rules, orders
or regulations have been laid before such
House disallowing any general rule or
order, or rule, order or regulation, or part
thereof, such general rule or order, or rule,
order or regulation, or part shall thereupon
cease to have effect.

4.

(General
rules may
be made
by the
Judges.)
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4., The Supreme Court and Circuit Courts Aect, 1900, Amendment
as amended by subsequent Acts, is amended— No 35

1900.

(a) (i) by omitting the proviso to subsection one of Sec.9.

section nine; }Pé]isne
(ii) by omitting subsection four of the same "€
section;

(b) by omitting section twenty and by inserting in Substlt“ted

lieu thereof the following section:— =

20. (1) The Court may be held by one Judge Powers of
alone for the disposal of applications for a rule Mot ]|
or order nisi for prohibition, mandamus, or by single
certiorari notwithstanding that it may be term 2082
time, or that the Court held before two or more cases.
Judges may be at the same time sitting in banco.

Nothing in this subsection—

(a) authorises the Court to be held by one
Judge alone for the purpose of exercis-
ing the powers and jurisdiction of the
Court on the return of a rule or order
nisi for prohibition, mandamus or
certiorari; or

(b) affects the construction of subsection
two of this section.

(2) The powers and jurisdiction of the
Court on the return of a rule or order nisi for
prohibition, mandamus or certiorari to make
absolute, discharge, or make any order what-
soever in respect of, the rule or order nisi
(whether made by the Court or a Judge) may be
exercised by one Judge alone—

(a) at any time when the Court is not
sitting in banco;

(b) in cases of exigency when the Court is
sitting in banco.

(3) Any person aggrieved by any decision
or determination by one Judge alone made
pursuant to subsection one or two of this section
may appeal therefrom to the Court. Any such
appeal shall be in accordance with rules of court.

(4)
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(c)

(4) The Judges or any five of them may
by rules of court authorise the exercise (subject
to those rules) by a Judge, in vacation or in
any case of exigency, of any power which can
only under ordinary circumstances be exercised
by the Court.

The power to make rules of court conferred by
this subsection does not include power to make
rules of court with respect to—

(a) applications for rules or orders nisi
for prohibition, mandamus or certio-
rari;

(b) the exercise in the circumstances men-
tioned in subsection two of this section
of the powers and jurisdiction conferred
by that subsection upon one Judge
alone.

(1) by inserting in section forty after the word
‘‘shall”’ the words ‘¢, subject to subsection
two of this section,’’;

(ii) by inserting at the end of the same section
the following new subsection :—

(2) All rules and orders so made and all
rules made under section twenty of this Aect
shall—

(a) be published in the Gazette;

(b) take effect from the date of publi-
cation or from a later date to be
specified in the rules and orders or
rules; and

(¢) be laid before both Houses of Par-
liament within fourteen sitting days
after publication if Parliament is
in session, and if not, then within
fourteen sitting days after the com-
mencement of the next session.

If

See. 40.

(Rules to
have force
of law.)
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If either House of Parliament passes a reso-
lution of which notice has been given at any
time within fifteen sitting days after the rules
and orders or rules have been laid before such
House disallowing any rule or order or part
thereof such rule or order or part shall there-
upon cease to have effect.

5 1 The Common Law Proecedure Aet; 1899 as Furth

) o

amend|ment

amended by subsequent Aets; is further amended— ofACf[No
21, 18¢

b ombtie section piety—tve ad by basertie sust
in Hen thereof the following seetion:— soe. 95

95 {1 Ne aection at any time pendine in the Equit:

Ge%%sh&ﬁbefes&&ﬁ}e&bymjﬁﬁe&enefefd&defeme

or stay

eﬁthe@e&rti&eq&it—y—b&%e&zei—ym%tere%mstea
eq&rtyeﬁwh&eh&ﬁmjﬂﬂeﬁeﬁ&maaﬁs%%hepfese-m”m
e&ﬁeﬁéaﬁys&eh&eﬂ%mfghfeh&vebeeﬁcfm
obtained; whether uneonditionaly or on any Geo.V
t—e%mse%eend&&eﬁs—be%mﬂfeeemmeneemeﬁés“
e the Sprepte Conrt Preeodire sveb 1957 ma
PTS"].EIEE] thﬂt
Lo pethe B s et shad disable the
Court or a Judee; i it or he thinks £t
so to do, from directine a stay of pro-
eeed—lﬁgsmaﬂy&et-}eﬁpeﬁd-mg;
hy any persets whether a parts o not to
eommrenecrtent of the Suapreme Coned
Procedure el 2997 Invee been enbitded
to apply to the Couxt in equity #o
restrat Hie proseention thereods or
who may be entitled to enforee; by
attaehment or otherwise; any fadenent
ek abrbeh sl e e bt off the proceed
Free b Hre sebton beeee oo tadeens pay
apply to the Conrt or a Judee in the
preserihed nhvrer for g sty of pro-
eeediies bt e settors ebtber cenerkhe
or

9.
Itu’ced

able

d of
tion,

& 16
» €. 49,
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or so far as may be necessary for the
the Judee; as the ease may be; shall
thereapon make such order as shall
be Fast:
subseetion one of this seetion shall state the
faets which entitle the defendant to rehef and
o
Sueh plea shall beein with the werds “Heor
defenee on eqittable opoupds or words to the
ke effeet

{h) by omittine seetion nineby—eicht and by imsert- Substi

sec. 98

e in Hen thereol the followine seettons—

98: 1) H it appears to the Court ox Judge Trans|fer

%%ys%&gee%&&&eﬁe&ﬂ%&%s&eheq—u&a—b}e

of cer ftain
action|s into

plea or equitable replieation pleaded in 4he cquity
aetion cannot be dealt with by a Conrt of law jurisdiiction.

o gk o e fiettes bebrreen Hie mptess the Hoset
or Judee shal not strike ont the plea or reph-
cation but shal make an order that the aetion
P e
5. (1) The Common Law Procedure Act, 1899, as
amended by subsequent Acts, is further amended by
omitting section ninety-eight and by inserting in lieu
thereof the following section:—

98. (1) Any such equitable plea or equitable
replication may be pleaded notwithstanding that
upon the facts pleaded the relief on equitable grounds
would not be an absolute, perpetual and uncondi-
tional injunction, but if upon the facts pleaded that
relief would not be such an injunction, the Court
or Judge shall make an order that the action be
transferred into the jurisdiction of the Court in
equity.

The Court or the Judge when making the order
may impose such terms as to costs and otherwise
as to the Court or Judge seems reasonable.

(2)

Further
amendment
of Act No.
21, 1899.
Substituted
sec. 98.

Extension
of power to
plead
equitable
plea or
replication;
transfer of
certain
actions into
equity

jurisdiction.

Ituted
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(2) Where an order is made under subsection
one of this section the whole record of the action
shall be transferred into the jurisdiction of the Court
in equity.

(3) After an action has been transferred into
the jurisdiction of the Court in equity under this
section—

(a)

(b)

(c)

In so

any Judge exercising that jurisdietion may,
from time to time, make such orders as he
considers mnecessary relating to amend-
ments, the filing of fresh pleadings, the
settling of issues for trial, or otherwise to
enable the action to be disposed of in that
jurisdiction; and

the action shall, subject to paragraph (a)
of this subsection, be disposed of according
to the practice and procedure of the Court
in equity; and

the Court in equity may make such decree,
declaration or order as appears just and may
in addition thereto or in substitution there-
for direct judgment to be entered on its
verdict or finding and for costs in the
manner prescribed and such a judgment so
entered shall have the like force and effect
in all respects as the signing of judgment in
a Court of law and execution may issue
thereon in the manner prescribed.

far as the costs of the proceedings before

transfer have not been dealt with under subsection
one of this section, the Court in equity may deal with
those costs.

(2) The Equity Aect, 1901, as amended by subse- Amendment
quent Acts, is amended—

(a) (i)

by omitting from section eight the words Sec. 8.
““any proceeding before it’’ and by insert- ((IPOWGT to

‘“any suit or ¢

proceeding

ing in lieu thereof the words
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(b)

proceeding before it or has to be decided
in any action transferred into its jurisdie-
tion under section ninety-eight of the
Common Law Procedure Act, 1899-1957,”";

(ii) by omitting from the same section the
words ‘‘no suit in equity’’ and by inserting
in lieu thereof the words ‘‘no suit or
proceeding in equity and no action so
transferred’’;

10

by inserting next after section eight the fol- New sec.8a.

lowing new section :—
8a. (1) If it appears to the Court at any

stage of any suit or proceeding in the Court that suits, &e.,
into ecommon

the Court has no jurisdiction to deal with the

subject matter of the suit or proceeding and jurisdiction.

that the appropriate remedy in respect thereof
lies in the Common Law jurisdiction of the
Supreme Court, the Court shall make an order
that the suit or proceeding be transferred into
that jurisdiction.

The Court when making the order may im-
pose such terms as to costs and otherwise as to
the Court seems reasonable.

(2) Where an order is made under sub-
section one of this section the whole record of
the suit or proceeding shall be transferred into
the Common Law jurisdiction of the Supreme
Court.

(3) After a suit or proceeding has been
transferred into the Common Law jurisdiction
of the Supreme Court under this section—

(a) any Judge exercising that jurisdiction
may, from time to time, make such
crders as he considers necessary relat-
ing to amendments, the filing of fresh
pleadings, the settling of issues for
trial, or otherwise to enable the suit or
proceeding to be disposed of in that
jarisdietion; and (b)
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(c)

(d)

(e)

(b) the suit or proceeding shall, subject
to paragraph (a) of this subsection, be
disposed of according to the practice
and procedure of the Supreme Court
at Common Law.

In so far as the costs of the proceedings
before transfer have not been dealt with under
subsection one of this section, the Judge presid-
ing at the trial or the Supreme Court at Common
Law may make such order as to those costs as
may be just.

by inserting at the end of section nine the follow-
ing new paragraph:—

Nothing in this section shall be construed as
limiting the operation of any other section of
this Act.

(i) by omitting from subsection one of section
thirty-nine the words ‘‘right or claim,’’ and
by inserting in lieu thereof the words
““equitable or legal right or claim, whether
or not connected with the claim of the
plaintiff,”’;

(ii) by inserting in subsection two of the same
section after the words ‘‘ought not’’ the
words ‘“in the circumstances of the case’’;

by omitting subsection three of section ninety-
four and by inserting in lieu thereof the follow-
ing subsection:—

(3) All rules made under this Act shall—
(a) be published in the Gazette;

(b) take effect from the date of publica-
tion or from a later date to be specified
in the rules; and

(e) be laid before both Houses of Parlia-
ment within fourteen sitting days after
publication if Parliament is in session,

and

11

See. 9.

(Power to
Court to
award
damages in
certain
cases.)

See. 39.
(Set-off
and
counter-
claim.)
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and if not, then within fourteen sitting
days after the commencement of the
next session.

If either House of Parliament passes a resolu-

5 tion of which notice has been given at any time

within fifteen sitting days after the rules have

been laid before such House disallowing any

rule or part thereof such rule or part shalf
thereupon cease to have effect.

10 6. The Justices Act, 1902, as amended by subsequent . endment

Acts, is amended— of Act No.
27,1902,

(a) (i) by inserting next after subsection one of See.101.

section one hundred and one the following (Party
‘ dissatisfied
new subsection:— with
. : determina-
15 (1a) The application need not be served tion of
upon the Justice or Justices personally, but ggfﬁ“gg 6
shall be deemed to have been properly law may

made if served upon the clerk of the court {PPY

: : ¥ : have a case
at which the determination of the Justice stated for
. 0
20 or Justices was made. olguSl:l(;)I;eme
Court.)

(ii) by inserting at the end of the same section
the following new subsection :—

(3) Written notice that application has
been made for a case to be stated and signed
25 pursuant to subsection one of this section
shall be given by the appellant to the
respondent within the time prescribed by
rules of the Supreme Court.

(b) by omitting from subsection one of section one sec. 102.
30 hundred and two the words ‘‘Before any such (Before
case is stated and delivered to the appellant, he {ayoq
shall enter into a recognizance’” and by insert- appellant
ing in lieu thereof the words ‘‘The appellant ;gc%;;’;:y.)
shall, within twenty-eight days after the deter-
35 mination appealed from, enter into a recog-
nizance’’;
(c)
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(¢) by omitting section one hundred and five and Substituted
by inserting in lieu thereof the following ¢ %%
section :—

105. When the appellant has received the case Appellant
or has been notified in writing that it has been Egste’figsm‘t
stated and signed and is available, he shall— f’rothonlo-

ary and
(a) within such period thereafter as may givznotice.

be prescribed by rules of the Supreme
Court transmit such case to the Protho-
notary of the Supreme Court; and

(b) within such period and in such manner
as may be prescribed by rules of the
Supreme Court serve the respondent
with such number of copies of the case
as may be prescribed by those rules.

(d) (i) by omitting from subsection two of section seec.107.
one hundred and seven the words ‘‘Supreme (Powers of
Court’’ and by inserting in lieu thereof the gg‘ér\tefégd

words ‘‘Judges of the Supreme Court or byJudgein

any five of them’’; Chambers.)

(ii) by inserting at the end of the same section
the following new subsection :—

(3) Rules and orders made under this
section shall—

(a) be published in the Gazette;

(b) take effect from the date of publi-
cation or from a later date to be
specified in the rules and orders;
and

(¢) be laid before both Houses of
Parliament within fourteen sitting
days after publication if Parlia-
ment is in session, and if not, then
within fourteen sitting days after
the commencement of the next
session.

If either House of Parliament passes a
resolution of which notice has been given
at
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at any time within fifteen sitting days after
the rules and orders have been laid before
such House disallowing any rule or order
or part thereof, such rule or order or part
shall thereupon cease to have effect.

(e) (1) by omitting from subsection one of section
one hundred and twelve the words ‘‘apply—

(a) in all cases to the Supreme Court,
or, in vacation, to a Judge thereof;
(b) in the following cases, whether in
term or in vacation, to a Judge—

(1) where imprisonment has
been directed;

(ii) where the fine imposed, or
the amount ordered to be
paid, or the value of the
matter adjudicated upon
does mnot exceed thirty
pounds,”’

and by inserting in lieu thereof the words
‘‘apply to the Supreme Court’’;

(ii) by inserting at the end of subsection five of
the same section the following new para-
graph:—

Nothing in this subsection—

(a) authorises the Supreme Court to
be held by one Judge alone for the
purpose of exercising the powers
and jurisdiction of the Court on the
return of any rule or order granted
or made under this section;

(b) affects the construction of sections
one hundred and fourteen and one
hundred and fifteen of this Act;

(iii) by omitting subsection six of the same
section;

(£)

14

Seec. 112,

(Any person
aggrieved by
conviction
or order
may apply
for
prohibition.)
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(f) by omitting section one hundred and fourteen Substituted

(2)

(h)

and by inserting in lieu thereof the following *** o

section :—

114. Subject to any rules of court made by the Before
Judges of the Supreme Court or any five of [opr ™
them, any rule or order granted or made by the returnable,
Court or a Judge under section one hundred and
twelve of this Act may be made returnable

before the Court or any such Judge.

by omitting section one hundred and sixteen substituted
and by inserting in lieu thereof the following e 116-
section :—

116. (1) Where so provided by rules of Certain
court made by the Judges of the Supreme Court huis and,,
or any five of them, any person aggrieved by bya Judge
any decision or determination by one Judge féifesvid
alone made pursuant to sections one hundred by the
and fourteen and one hundred and fifteen of “°*™"
this Act may appeal therefrom to the Court.

Any such appeal shall be in accordance with
rules of court made by the Judges of the

Supreme Court or any five of them.

(2) A Judge before whom any rule or
order is made returnable pursuant to section one
hundred and fourteen of this Act may, at any
stage of the proceedings, refer the matter to
the Court to be determined.

by inserting next after section one hundred and ey
seventeen the following new section:— sec. 117A.

117a. The provisions of subsection three of puplication,
section one hundred and seven of this Act apply iyons e
to and in respect of rules of court made under gisallowance

this Division of this Part. of rules.

(1)
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(i) (i) by inserting next after subsection two of Sec.122.

16

section one hundred and twenty-two the (Appealto

following new subsection:—

(2a) Where but for the provisions of this
subsection an appeal may not proceed by
reason only that—

(a) the appellant was not served with
notice of the time and place of
hearing of the appeal; and

(b) the Court is not satisfied that—

(1) the appellant had know-
ledge of such time and
place; or

(ii) where the Court is satis-
fied that he had such know-
ledge, he would not be pre-
judiced by the non-service,

the appeal may nevertheless proceed if the
Court is satisfied that the appellant is evad-
ing service of the notice or cannot, after
diligent search and inquiry, be found.

(ii) by inserting in subsection four of the same
section after the word ‘‘hearing’’ the words
“ or, where a later address has been noti-
fied by any such person or his attorney to
the Clerk of the Peace, to the last address
so notified”’.

Quarter
Sessions.)

7. The Commercial Causes Act, 1903, is amended— Amendment

of Act No.
19, 1903.

{a) by omitting section three and by imserting i gup
Hew thereot the folowhre seebots— sec. 3.

5 Commereint eatises Reah eatses arksie out Comm
of the oxdinary transaetions of merchants and U5
fraeherss steh as those pebibbne o e consbeie-

e

ercial
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wsnges; and hetnde all eatses of the kind held
to he eoprrerent emises bedore the eotbaeten
s
(a) by omitting from section three the word f?o P

“‘include’’ and by inserting in lieu thereof the causes.)
word ‘‘mean’’.

(b) (i) by inserting at the end of paragraph (d) of s;cj e
section six the words— 'Ew,llrseg

““or lists of documents to be exchanged

and inspection allowed’’;

(ii) by omitting paragraph (g) of the same
section and by inserting in lieu thereof the
following paragraph :—

(g) order the trial to be either with or
without a jury or that special
issues be tried by a jury.

(e) (i) by omitting from section eight the word sec.s.

‘“‘three’” and by inserting in lieu thereof (Rulesof
the word ‘‘five’’; Court.)

(ii) by inserting at the end of the same section
the following new subsection:—

(2) All such rules of court shall—
(a) be published in the Gazette;

(b) take effect from the date of pub-
lication or from a later date to be
specified in the rules; and

(¢) be laid before both Houses of
Parliament within fourteen sitting
days after publication if Parlia-
ment is in session, and if not,
then within fourteen sitting days
after the commencement of the
next session.

If either House of Parliament passes a
resolution of which notice has been given
at any time within fifteen sitting days after
the rules have been laid before such House

78—B disallowing
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disallowing any rule or part thereof, such
rule or part shall thereupon cease to have
effect.

8. The Matrimonial Causes Act 1899, as amended by Amendment
5 subsequent Acts, is amended by omitting subsection four g% Act No.
of section ninety-one and by inserting in lieu thereof the =~

: : i
following subsection :— Sec. 91.
(Power t¢

(4) All rules made under this section shall—  make rules.)
(a) be published in the Gazette;

10 (b) take effect from the date of publication or
from a later date to be specified in the rules;
and

(e) be laid before both Houses of Parliament

within fourteen sitting days after publica-

15 tion if Parliament is in session, and if not,

then within fourteen sitting days after the
commencement of the next session.

If either House of Parliament passes a resolution
of which notice has been given at any time within
20 fifteen sitting days after the rules have been laid
before such House disallowing any rule or part
thereof, such rule or part shall thereupon cease to

have effect.

9. The Supreme Court Procedure Act, 1900, as , . .
o5 amended by subsequent Acts, is amended by omitting of Act No.
section seventeen and by inserting in lieu thereof the *%1%%0-

. . . Substituted
following section:— Son 7.
17. All rules of court made under the powers p . 40
herein contained shall— be published
2 s in Gazette
30 (a) be published in the Gazette; and laid

(b) take effect from the date of publication or Pofsment,

from a later date to be specified in the %e
rules; and
(e) be laid before both Houses of Parliament
5 within fourteen sitting days after publica-
tion if Parliament is in session, and if
not



Act No.  , 1957. _ 19

Supreme Court Procedure.

not, then within fourteen sitting days after
the commencement of the next session.

If either House of Parliament passes a resolution
of which notice has been given at any time within
5 fifteen sitting days after the rules have been laid
before such House disallowing any rule or part
thereof, such rule or part shall thereupon cease to

have effect.

10. The Jury Aect, 1912, as amended by subsequent Amendment
10 Acts, is amended by inserting in subsection two of section gfoAé"{
fifty-five after the word ‘‘capital’”’ the words ‘‘or 1912’
murder”’. Sec. 55.
(Challenge
in criminal
cases.)
11. The Crimes Act, 1900, as amended by subsequent amendment
Acts, is amended by omitting from subsection three of $6A%c0"
15 section five hundred and sixty-eight the words ‘‘not Sec-568.

punishable with death,’”’” and by inserting in lieu thereof fion, c. of

the words ‘‘ (other than a crime or misdemeanour which gZ-:a.:E%:i)
is punishable with death or which was so punishable
immediately betore the commencement of the Crimes

20 (Amendment) Act, 1955),”".

3 12, The Land and Valuation Court Aect, 1921, as Amendment

amended by subsequent Acts, is amended— ‘l’g ‘icgtzi‘m'
, 1921,

(a) (i) by inserting in subsection three of section see. 4.
four after the word ‘‘powers’” the word (Constitu-

25 ¢, immunities’’; gg&’fmd
os . . . . Valuation
(ii) by inserting in subsection (3a) of the same Courtand
section after the word ‘‘powers’’ the word appointment
¢, immunities’’; of judge.)
’ b

(iii) by omitting the proviso to paragraph (a) of
30 subsection five of the same section;

(iv) by omitting the proviso to paragraph (a) of
subsection six of the same section;

(b)
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(b) by inserting next after section nine the follow- i\;ing
ing new section:—

9a. (1) The court may in every case obtain Assistance ‘
the assistance of conveyancing counsel, account- ;f,f;;ﬁ’;_“ﬁ"
5 ants, engineers, actuaries, or other scientific .¢. Act. No.
persons the better to enable it to determine any 24,71901,
matter at issue in any proceeding before it and

may act upon the certificate of any such person.

(2) The allowance in respect of fees
10 to such persons shall be regulated by the
registrar, subject to an appeal to the court.

12: 13. The Acts (as amended by subsequent Acts, if Amendment
any) specified in the first and second columns of the First of Acts

: ified
Schedule to this Act are amended as respectively speci- ZE)OIC'n:t
15 fied in the third column of that Schedule. foleints.

13- 14. (1) Rules of court, general rules and orders, Savings.
rules, orders or regulations made or promulgated by the
Supreme Court of New South Wales or any Judge or
Judges thereof by virtue of any power howsoever con-
20 ferred on such Supreme Court, Judge or Judges, and
in force at the commencement of this Aect, shall not be
affected by the repeal and substitution by this Act of any
provision under which they were made, or by any altera-
tion in the number of Judges authorised to make them,
25 or by the provisions of this Aect requiring them to be
published in the Gazette and laid before both Houses of
Parliament and making them subject to disallowance by
resolution of either House of Parliament but may be
amended, repealed or replaced by rules of court, general
30 rules and orders, rules, orders or regulations, as the
case may be, lawfully made after that commencement.

(2) Unless the contrary intention appears, the
repeal of any enactment by this Act shall not revive
anything not in force or existing at the time at which the

35 repeal takes effect.

FIRST
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FIRST SCHEDULE.

Reference
o to Act.

Short Title.

Amendment.

No. 21, 1899

Common  Law
Procedure Act,
1899.

Section 1—

Omit the matter relating to
Part XV.

Section 4, subsection (1)—

(@) Insert after the words *juris-
diction of the Court ” the words
“or if the defendant is a cor-
poration residing or incorpor-
ated or registered within the
jurisdiction of the Court or if
the defendant is a corporation
registered under Part VI of the
Companies Act, 1936, as
amended by subsequent Acts”

(b) Omit the words ““ Form No. 1
contained in the Second
Schedule to this Act” and
insert in lieu thereof the words
“form prescribed .

3

Section 4, subsection (2)—
Omit the subsection.

Section 10—
Omit the words “Form No. 2
contained in the Second Schedule
hereto, or to the like effect >’ and
insert in lieu thereof the words
“the form prescribed ™.

Section 11—
Omit the word ““ six >’ and insert in
lieu thereof the word ¢ twelve .

Section 12, subsection (1)—

(@) Omit the word ““ six ” and insert
in lieu thereof the word
“ twelve .

(b) Omit the words “ including the
day of such date ™.

Section 12, subsection (2)—

(@) Omit the word “six” and
insert in lieu thereof the word
“ twelve 7.

FIRST

Sec. 12,

21
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FIRST SCHEDULE—continued.

R:f)erzt;:? Short Title. Amendment. '

Section 12, subsection (2)—continued.

() Omit the words “by being ’
marked by the proper officer
with the date of such renewal
upon delivery to him by the
plaintiff or his attorney of a
praecipe in such form as before
the commencement of the
Common Law Procedure Act of
1853 was required to be
delivered upon the obtaining
of an alias writ” and insert
in lieu thereof the words ““by
being marked as prescribed .

Section 14—
Omit the words “by the proper
officer 7.

Sections 17, 18 and 19—
Omit these sections and insert in
lieu thereof the following sec-
tions :—

17. The service of a writ of Mode of
summons shall, wherever it is service.
practicable, be personal, but where
prompt personal service cannot be
effected substituted service may
be effected as prescribed.

18. (1) In any action against Actions
a defendant who— against

(a) being a corporation is not defendants
resident incorporated or reg- ?’lfrtis‘;;g’i‘;‘n
istered within the jurisdiction ’ :
of the Court and is not registered

under Part VI of the Companies

Act, 1936, as amended by

subsequent Acts; or

(b) being any other person is not

resident within the jurisdiction

of the Court,
the plaintiff may issue a writ of
summons in the form prescribed.

FIRST
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FIRST SCHEDULE—continued.

Reference
to Act.

Short Title.

Amendment.

Sections 17, 18 and 19—continued.

(2) Either the writ of summons
or a notice thereof in the form

prescribed shall be served upon

the defendant as may be pre-
scribed.

(3) Until otherwise prescribed
the writ of. summons shall be
served in the following cases : —

(a) Where the writ of summons

may be served under the pro-
visions of the Service and
Execution of Process Act 1901
(as amended by subsequent
Acts) of the Parliament of the
Commonwealth.

(b) Where the defendant is a

British subject or being a
corporation is incorporated in
the United Kingdom or in
Australia or in any of the
other realms and territories
of Her Majesty the Queen.

(c) Where the defendant is in the

United Kingdom or in Australia
or in any of the other realms
and territories of Her Majesty
the Queen.

(4) If the defendant does not
appear to the writ of summons
within the time prescribed, a
Judge, upon being satisfied—

(a) that there is a cause of action

which arose within the juris-
diction, or in respect of the
breach of a contract made
within the jurisdiction;  and

FIRST
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FIRST SCHEDULE—continued.

Farmue Short Title. Amendment.

Sections 17, 18 and 19—continued.

(b) that service of the writ or '
notice thereof, as the case
may be, was duly effected or
that the writ or the notice
thereof came to the defendant’s
knowledge,

may, if he thinks fit, by order,
permit the plaintiff to proceed
to sign final or interlocutory
judgment in such manner and
subject to such conditions as
may be prescribed or as he in all
the circumstances may deem fit.

Section 20—
Insert after the word “by”
the words ““ or under ”.

Section 21—

Omit the words ““ If either of the
Forms of writ of summons Nos. 1,
3, and 4, contained in the Second
Schedule hereto,” and insert in
lieu thereof the words “If one
of the prescribed forms of writ
of summons 7.

Section 23—
Omit the section.

Section 24, subsection (1)—

(a) Insert after the word “ Court ”
the words “ or being a corpora-
tion is resident or incorporated
or registered within that juris-
diction or is registered under
Part VI of the Companies Act,
1936, as amended by subsequent
Acts .

(b) Omit the words ““ Form No. 5
contained in the Second
Schedule hereto, or to the like
effect ”” and insert in lieu thereof
the words “ form prescribed .

FIRST
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FIRST SCHEDULE—continued.

Reference
¥ to Act.

Short Title.

Amendment.

Section 25, subsection (1)—
Omit the words “ Form No. 6
contained in the Second Schedule
hereto ” and insert in lieu thereof
the words ‘form prescribed .
Section 29—
Omit the section and insert in lieu
thereof the following section :—

29. Appearance to a writ of Mode of
summons or under the authority appearance.
of this Act shall be entered by
filing a notice of appearance in
the form and manner prescribed.

Sections 32 and 33—
Omit the sections.

Section 51, subsection (1)—
Insert at the end thereof the words
“in the manner prescribed .

Section 51, subsections (2) and (3)—
Omit the subsections.

Section 69—
After the word “ shall ”’ insert the
words , unless a Judge otherwise
orders,”.

Sections 70 and 71—
Omit the sections and insert in lieu
thereof the following section :—

70. Every declaration shall Commence-
commence and conclude in the mentand
forms prescribed. goncl“m?“ of

eclaration
Section 73—
Omit the section and insert in lieu
thereof the following section :—-
73. The defendant shall plead to 'pime for
the plaintiff’s declaration within pleading to
the time and in the manner declaration,
prescribed.
Section 76—

Omit the section.
Section 81—

Omit the section.

FIRST
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FIRST SCHEDULE—continued.

Reference
to Act.

Short Title. Amendment.

Section 88, subsection (1)—
Omit the words “Form No. 15
contained in the Second Schedule
hereto, or to the like effect ”” and
insert in lieu thereof the words
“form prescribed .

Section 100, subsection (1)—
Omit the words “Form No. 16
contained in the Second Schedule
hereto, or to the like effect,” and
insert in lieu thereof the words
“ form prescribed .

Section 100, subsection (3)—
Omit the words “Form No. 17
contained in the said Schedule,
or to the like effect ” and insert
in lieu thereof the words ‘ form
prescribed .

Section 104, subsection (1)—
Omit the words ““, or by so many
and such of the persons summoned
as jurors for the trial as may be
thought desirable,”.

Sections 121 to 128 inclusive—
Omit the sections.

Section 129, subsection (1)—
Omit the words “it shall not
be necessary to issue a writ of
inquiry, but ”.

Section 129, subsection (2)—
Omit “in the same manner as
before a jury upon a writ of
inquiry .

Section 133—
Omit the section and insert in lieu
thereof the following section :—

133. A party in whose favour a

verdict has been given, a nonsuit ju(gig
granted or a judgment directed
to be entered may sign judgment
in the manner and time pre-
scribed.

FIRST

26
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FIRST SCHEDULE—continued.

Reference
to Act.

Short Title.

Amendment.

Section 134—
Omit the section and insert in
lieu thereof the following section:—

134. A party in whose favour Execution
judgment has been signed may after
1ssue execution thereon unless J'ng‘:l‘ent
a Judge otherwise orders: T——

Provided that where ten years
have elapsed since judgment was
signed or any change has taken
place by death or otherwise in
the parties entitled or liable to
execution, execution shall not
issue without the leave of a Judge.
The party alleging himself to be
entitled to execution may apply
for such leave in the manner
prescribed.

Part XV—
Omit the Part.
Section 156—
Omit the words “, so as such
judgment be entered within two
terms after such verdict”.
Section 157, subsections (3), (4)
and (5)—
Omit the subsections and insert
in lieu thereof the following
subsection :—

(3) In any such case the action
may be maintained by the exec-
utor or administrator mentioned
in subsection one of this section
or against the executor or admin-
istrator mentioned in subsection
two of this section or by the
firstmentioned executor or ad-
ministrator against the second-
mentioned executor or adminis-
trator, as the case may be, upon
the filing of a suggestion of the
death of the plaintiff or defendant
or both, as the case may be, and

FIRST
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FIRST SCHEDULE—continued.

Reference
to Act.

Short Title.

Amendment.

Section 157, subsections (3), (4)
and (5)—continued.

representation. A copy of any
suggestion so filed shall be served
upon all other parties to the
action and the truth of the
suggestion shall not be in issue
unless notice of such issue is given
to the person filing the suggestion
within fourteen days of service
of such copy or within such time
as may be prescribed.

Section 159, subsection (2)—
Omit the words “or writ of
revivor pursuant to this Act ™.

Section 184, subsection (1)—
Omit the word ‘‘ writ >’ and insert
in lieu thereof the word
“ summons ”’.

Section 184, subsection (2)—
Omit the subsection and insert
in lieu thereof the following
subsection :—

(2) Such summons shall be
issued, and the procedure
thereon shall be, in the manner
prescribed.

Section 186—
Omit the section.

Section 210, subsection (1)—

(@) Omit the words ““ Form No. 21
contained in the Second
Schedule hereto, or to the like
effect ’ and insert in lieu thereof
the words ““ form prescribed .

(b) Omit the words “ sixteen days ”
and insert in lieu thereof the
words “the time prescribed ”.

FIRST
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FIRST SCHEDULE—continued.

Reference Short Title. Amendment.
to Act.

Section 210, subsection (2)—

Omit the word * three” and
insert in lieu thereof the word
“ twelve .

Section 212—

Omit the section and insert in lieu
thereof the following section :—
212. The writ shall, wherever go.vios of
practicable, be served personally writ.
on the persons named therein but
where prompt personal service
cannot be effected substituted
service may be effected in the
manner prescribed or in such
manner as may be provided for
the purpose by any other Act.
Section 219—
(@) Insert after the word  judg-
ment ” where firstly occurring
the words “in the form pre-
scribed .
(b) Omit the words ““Such judg-
ment if for all may be in the
Form No. 22 contained in the
Second Schedule hereto, or to
the like effect, and if for part
may be in the Form No. 23
contained in the said Schedule,
or to the like effect.”
Section 220, subsection (2)—
Omit the subsection and insert
in lieu thereof the following
subsection :—
(2) Such issue may be in the
form prescribed.
Section 221—
Omit the words ““ used before the
commencement of the Common
Law Procedure Act of 1853”
and insert in lieu thereof the
word ““ prescribed .

Section 223—
Omit the section.

FIRST
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FIRST SCHEDULE—continued.

Reference .
5 Aok Short Title. Amendment. )

Section 229—
Omit the words ‘ within such
time as the Court or Judge
before whom the cause is tried
shall order, and if no such order
be made then on the fifth day in
term after the verdict or within
fourteen days after such verdict
whichever shall first happen ”” and
insert in lieu thereof the words
“at such time as may be pre-
scribed and in the manner
prescribed .

Section 243—
Omit the section and insert in lieu
thereof the following section :—

243. The claimant may at any piscontine
time discontinue the action as to uance of
one or more of the defendants action.
in the manner prescribed.

Section 245—
Omit the section and insert in lieu
thereof the following section :—

245. Where an appearance has juggment
been entered and the claimant for not
omits to set the action down for proceeding
trial in the manner and within the ' trial after
time prescribed the defendant ;
may give him such notice as may
be prescribed to set the action
down within a time prescribed
for this purpose and if the claim-
ant fails so to do the defendant
may suggest such failure and sign
judgment in the manner pre-
scribed.

Section 246—
Omit the words ““ Form No. 28
contained in the Second Schedule
hereto, or to the like effect”
and insert in lieu thereof the
words “ form prescribed .

FIRST
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FIRST SCHEDULE—continued.

Reference
to Act.

Short Title. Amendment.

Sections 252, 253 and 254—
Omit the sections and insert in lieu
thereof the following sections :—

252. Every application for an Application
order nisi for a writ of habeas for order nisi
corpus shall be made to a Judge. fl"rb"mt of
Such application may be made ex cg‘r;‘?:.
parte in the manner prescribed.

253. (1) Every order nisi for a Return of
writ of habeas corpus shall be order nisi.
returnable before a Judge sitting in
public chambers whether in Term
or not unless the Judge considers
that it should be returnable before
the Full Court.

(2) On the return of such
order the Judge or the Court may
dispose of the case as the circum-
stances appear to require and may
malke such order as to costs as the
Judge or Court thinks fit.

254. Any order made by a Appeal
Judge under section two hundred
and fifty-two or two hundred and
fifty-three of this Act shall be
subject to appeal to the Full
Court within the same time and
in the same manner as prescribed
for motions for a new trial.

Section 263—

Omit the section.

Section 266—

Omit the words ““ The lowest scale
shall extend to all cases not
exceeding fifty pounds, the second
scale to all cases above fifty
and not exceeding one hundred
pounds, and the highest scale
to all other cases.”

Section 268, subsections (1) and (2)—
After the words “The Judges”
insert the words “ or any five of
them 7,

FIRST
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FIRST SCHEDULE—-continued.

Rt‘z)fef;t’e Short Title. Amendment. 3

Sections 269 and 270—

Omit the sections. i
Second Schedule—

Omit the Schedule.
No. 29, 1902 | Arbitration Act,| Section 10—

1902. Insert after the words ‘ submission
may ” the words “, by leave of a
Judge,”.

No. 24,1902 | Arrest on Mesne Section 5, paragraph (b)—

Process Act,) Omit the word twenty ” and

1902. insert in lieu thereof the words
“two hundred .

Section 11—
Omit the section and insert in lieu
thereof the following section :—

11. (1) Any person in respect of Application
whom a special order is made under for order to
section five of this Act may apply :ezgzldzr o
to a Judge for an order on the agd =
plaintiff to show cause why the for discharge.
special order and any writ issued
thereunder should not be set
aside and for an order staying
proceedings on the special order
and any such writ in the mean-
time.

(2) Any person arrested upon a
writ of capias may apply to a
Judge at any time after such
arrest for an order on the plaintiff
to show cause why such person
should not be discharged out of
custody.

Section 12—
Omit the section and insert in lieu
thereof the following section :—

12. Any Judge may, upon the Hearing of
hearing of the application, make application.
such order therein as he thinks
fit and direct that the costs of the
application be paid by either
party.

FIRST
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FIRST SCHEDULE—continued.

Reference
to Act.

Short Title. Amendment.

No. 8, 1901

No. 35, 1900

! Section 13—
Omit ““such order” and insert
in lieu thereof the words “ order
|  made under section twelve of
this Act 7.

Judgment Cred-| Section 27, subsection (1)—
itors’ Remedies| (@) After the words “ the Supreme
Act, 1901. Court ” insert the words “ or in
a District Court ™.
(b) Omit the words ‘ of the said
| Court " and insert in lieu thereof
the words ““of the Supreme Court
or the District Court, as the
case may be,”.

Section 31—
Omit the words ‘of the said
Court ” and insert in lieu thereof
the words “of the Supreme
Court or the District Court, as
the case may be ”.

Supreme Court| Section 1—
and Circuitt  Omit the matter relating to Parts

Courts Act, IV and Vand insert in lien thereof’

1900. | the following matter :—

‘ PART IV.—Sittings of Court
elsewhere than at Sydney—
ss. 22-33.

PART [Va—Gaol Delivery—
s. 33A.

Section 19, paragraph (b)—
Omit the paragraph.

Insert in Part IV immediately before-
section 22 the heading  SrrrInes
OoF COURT ELSEWHERE THAN AT
SYDNEY.”

Insert next after Part IV the-
following new Part :—

PART IVa.
GaoL DELIVERY.

78—C

FIRST

33
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FIRST SCHEDULE—-continued.

R::)fezecl:}e Short Title. ; Amendment.

33a. The governor of each prison Gaol delivery.
shall, at the times prescribed by
rules of court, make returns in
writing to the Supreme Court,
Sydney, as to all persons detained
in such prison, otherwise than in
pursuance of a sentence, giving
the particulars required by such
rules. If he fails to make such
returns, he may be ordered by
| the Court to pay a fine not
| exceeding five hundred pounds.
! The Court shall, after the receipt
of such returns with respect to a
prison, deliver such prison.
For the purpose aforesaid the
. Court may be constituted by one
| Judge sitting in open court in the
| exercise of the criminal jurisdie-
| tion of the court.

Except as aforesaid, it shall
not be obligatory on the Court or a
Judge to deliver any prison, or fora
governor of a prison, unless so
directed by the Court or a Judge,
to make any such returns.

| Part V— ¢
Omit the Part.

| Section 39— ,J
| Omit the word “ three ”” and insert
in lieu thereof the word ‘ five ”.

Section 39a, paragraph (a)—
Omit the word “ now ”.

f
Ne. 9, 1912 Supreme Court| Section 8—

and  Circuitf Omit the section.
Courts (Am-
endment) Act,
1912.

FIRST




=

No. 42,1924 | Administration

Act No.

, 1957,

Supreme Court Procedure.

FIRST SCHEDULE—continued.

Reference

o Aok, J Short Title.

Amendment.

No. 10, 1921 | Land and Valua-
tion Court Act,
1921.

No. 16, 1900 | Sheriff Act, 1900

No. 49,1900 | Supreme Court
Procedure Act,
1900.

No. 31,1912 | Jury Act, 1912.

|
|

of Justice Act,
1924.

Section 13, subsection (1)—
Omit the subsection and insert
in lieu thereof the following
subsection :—

(1) All process issuing out of the
court shall be in the form pre-
scribed, and be signed by the
officer issuing the process and
marked with the court office
stamp.

Section [—
Omit the matter relating to Part
IV.

Part IV—
Omit the Part.

Sections 12 and 13—
Omit these sections.

Section 14—
Omit the word * three ”’ and insert
in lieu thereof the word * five .

Section 16—
Omit the words ““ in the Schedule
to this Act, or ”’.
Schedule—
Omit the Schedule.
Section 32, subsection (2)—
(@) Omit the words ““and seal .
(b) Insert at the end thereof the
words “ or of the prothonotary
thereof ™.
Section 32, subsection (3)—
Omit the words “ and seal ”.
Fifth Schedule—
Omit the words “ and seal ”’.
Section 14—
Omit the section
Schedule—
Omit the Schedule.

SECOND
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SECOND SCHEDULE.

CiTATION OF ACTS.

First Column.

Second Column.

Administration of Justice Act, 1924.

Arbitration Act, 1902.
Arrest on Mesne Process Act, 1902.

Commercial Causes Act, 1903.
Common Law Procedure Act, 1899.

Equity Act, 1901.

Judgment Creditors’ Remedies Act,
1901.

Jury Act, 1912.

Justices Act, 1902.

Land and Valuation Court Act, 1921.

Matrimonial Causes Act 1899.

Sheriff Act, 1900.

Supreme Court and Circuit Courts
Act, 1900.

Supreme Court Procedure Act, 1900.

Administration of Justice Act,
1924-1957.

Arbitration Act, 1902-1957.

Arrest on Mesne Process Act,
1902-1957.

Commercial Causes Act, 1903-
1957.

Common Law Procedure Act,
1899-1957.

Equity Act, 1901-1957.

Judgment Creditors’ Remedies
Act, 1901-1957.

Jury Act, 1912-1957.

Justices Act, 1902-1957.

Land and Valuation Court Act,
1921-1957.

Matrimonial Causes Act, 1899-
1957.

Sheriff Act, 1900-1957.

Supreme Court and Circuit Courts
Act, 1900-1957.

Supreme Court Procedure Act,
1900-1957.

Sydney:

A. H. Pettifer, Government Printer—1957.
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This PusLic Biun originated in the LEGISLATIVE ASSEMBLY,
and, having this day passed, is now ready for presentation to the
Lecistative Councin for its concurrence.

ALLAN PICKERING,
Clerk of the Legislative Assembly.

Legislative Assembly Chamber,
Sydney, 28 February, 1957.

Petw South T ales

ANNO SEXTO

ELIZABETHAC IT REGINAL

%k sk sk ook sk skosk sk ok sk sk ook sk sk sk sk sk gk ok sk sk sk sk sk ok ook ok ok sk ok ok sk sk ok

Act No. » 19O,

An Act to make further provision in respect of
the powers of the Supreme Court in certain of
its jurisdictions and in respect of the practice
and procedure of that Court; for these and
other purposes to amend the Common Law
Procedure Act, 1899, the Supreme Court
and Circuit Courts Act, 1900, the Supreme
Court Procedure Act, 1900, the Judgment
Creditors’ Remedies Act, 1901, the Equity
Act, 1901, the Justices Act, 1902, the
Commercial Causes Act, 1903, and certain
other Acts; and for purposes connected
therewith.
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BE it enacted by the Queen’s Most Excellent Majesty,
by and with the advice and consent of the Legis-
lative Council and Legislative Assembly of New South
Wales in Parliament assembled and by the authority of
5 the same, as follows :(—

1. (1) This Act may be cited as the ‘““‘Supreme Court ghort title

. 7799 and
Procedure Act, 1957. i

ment.
(2) This Act shall commence on the first day of
July, one thousand nine hundred and fifty-seven.

10 2. Each Act specified in the first column of the Second gitation of
Schedule to this Act and as amended by subsequent Acts, amended
if any, and by this Act may be cited in the manner speci-
fied in the second column of that Schedule opposite the
reference to that Act in the first column.

15 3. The Common Law Procedure Act, 1899, as Amendment

1 1 g of Act
amended by subsequent Acts, is amended No. 51, 1899,

(a) (i) by inserting in section fifteen after the word gee. 15,
‘“service’” where firstly occurring the words (Indorse-
“‘or within such enlarged time as the Court gopyicery
20 or a Judge may order’’;

(ii) by inserting in the same section after the
words ‘‘under this Act’’ the words—

““Any such order may be made although

application therefor is not made until after

25 the expiration of three days after such
service.”’

(b) by omitting from subsection one of section one gee, 102.
hundred and two the words ‘““upon an affidavit (Dlscovery
by such party or his attorney of his belief that °f

30 any document to the production of which he is
entitled for the purpose of discovery or other-
wise is in the possession or power of the opposite
party,”’;

(e)

doeuments.)
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(¢) by inserting next after section one hundred and New
eighty-four the following new section:— et

184a. (1) Whenever in any proceedings to Lienor
obtain an attachment of debts it is suggested by :;:il(?l?fron
the garnishee that the debt sought to be attached on debt.
belongs to some third person, or that any third
person has a lien or charge upon it, the Judge
may order such third person to appear and to
state the nature and particulars of his eclaim

upon such debt.

(2) After hearing the allegations of any
third person under any such order as is men-
tioned in subsection one of this section, and of
any other person who by the same or any sub-
sequent order is ordered by the Judge to
appear, or in case of such third person not
appearing when ordered, the Judge may order
execution to issue as provided in section one
hundred and eighty-three of this Act, or may
order any issue or question arising to be tried
or determined, and may bar the claim of such
third person or make such other order as he may
think fit, upon such terms, in all cases, with
respect to the lien or charge (if any) of such
third person, and to costs, as the Judge shall
think just and reasonable.

(d) by omitting section two hundred and twenty- gubstituted
eight and by inserting in lieu thereof the follow- sec. 228.
ing section:—

228. Upon a finding for the claimant, judg- suagment
ment may be signed and execution issue for the e R
recovery of the possession of the property or elaimant.
such part thereof as the jury finds the claimant
entitled to, and for costs, at such time as may

be prescribed and in the manner prescribed.

(e)
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(e) (i)

(ii)

by omitting from subsection three of section see. 26s.
two hundred and sixty-eight the words ‘‘or (General
before the Colonial Parliament at any time josoras
before the commencement of the operation by the

Judges.
of any such rule’’; fon)

by inserting next after subsection three of
the same section the following new sub-
section :—

(3a) All general rules and orders, rules,
orders or regulations made pursuant to the
foregoing provisions of this section and all
rules made pursuant to section two hundred
and sixty-six of this Act shall—

(a) be published in the Gazette;

(b) take effect from the date of publi-
cation or from a later date to be
specified in the general rules and
orders, rules, orders or regula-
tions; and

(e¢) be laid before both Houses of
Parliament within fourteen sitting
days after publication if Parlia-
ment is in session, and if not, then
within fourteen sitting days after
the commencement of the mnext
session.

If either House of Parliament passes a
resolution of which notice has been given
at any time within fifteen sitting days after
the general rules and orders, rules, orders
or regulations have been laid before such
House disallowing any general rule or
order, or rule, order or regulation, or part
thereof, such general rule or order, or rule,
order or regulation, or part shall thereupon
cease to have effect.

4.
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4. The Supreme Court and Circuit Courts Aect, 1900, Amendment
as amended by subsequent Acts, is amended— N9° 35
1900.
(a) (i) by omitting the proviso to subsection one of Sec. 9.
section nine; (Puisne
5 (ii) by omitting subsection four of the same 7"8%-)
section;

(b) by omitting section twenty and by inserting in S“bstétuted
heu the1e0f the following section:—

0. (1) The Court may be held by one Judge léowetrs of
10 alone for the disposal of applications for a rule 1, exercicea
or order nisi for prohibition, mandamus, or gydsmgle
certiorari notwithstanding that it may be term Loosg
time, or that the Court held before two or more cases.

Judwes may be at the same time sitting in banco.

15 Nothing in this subsection—

(a) authorises the Court to be held by one
Judge alone for the purpose of exercis-
ing the powers and jurisdiction of the
Court on the return of a rule or order

20 nisi for prohibition, mandamus or

certiorari; or

(b) affects the construction of subsection
two of this section.

(2) The powers and jurisdiction of the

25 Court on the return of a rule or order nisi for
prohibition, mandamus or certiorari to make
absolute, discharge, or make any order what-
soever in respect of, the rule or order nisi
(whether made by the Court or a Judge) may be

30 exercised by one Judge alone—

(a) at any time when the Court is not
sitting in banco;

(b) in cases of exigency when the Court is
sitting in banco.

35 (3) Any person aggrieved by any decision
or determination by one Judge alone made
pursuant to subsection one or two of this section
may appeal therefrom to the Court. Any such
appeal shall be in accordance with rules of court.

(4)
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(4) The Judges or any five of them may
by rules of court authorise the exercise (subject
to those rules) by a Judge, in vacation or in
any case of exigency, of any power which can
only under ordinary circumstances be exercised
by the Court.

The power to make rules of court conferred by
this subsection does not include power to make
rules of court with respect to—

(a) applications for rules or orders nisi
for prohibition, mandamus or certio-
rari;

(b) the exercise in the circumstances men-
tioned in subsection two of this section
of the powers and jurisdiction conferred
by that subsection upon one Judge
alone.

(¢) (i) by inserting in section forty after the word

‘“shall’’ the words ‘¢, subject to subsection
two of this section,”’;

(ii) by inserting at the end of the same section
the following new subsection :—

(2) All rules and orders so made and all
rules made under section twenty of this Act
shall—

(a) be published in the Gazette;

(b) take effect from the date of publi-
cation or from a later date to be
specified in the rules and orders or
rules; and

(¢) be laid before both Houses of Par-
liament within fourteen sitting days
after publication if Parliament is
in session, and if not, then within
fourteen sitting days after the com-
mencement of the next session.

If

Sec. 40.
Rules to

(
have force

of law.)



Act No. y 1957, 7

Supreme Court Procedure.

If either House of Parliament passes a reso-

Iution of which notice has been given at any

time within fifteen sitting days after the rules

and orders or rules have been laid before such

6 House disallowing any rule or order or part

' thereof such rule or order or part shall there-
upon cease to have effect.

¢ d. (1) The Common Law Procedure Act, 1899, as Further
1 . . amendment
amended by subsequent Acts, is further amended— of Actilie.

21, 1899,
10 (a) by omitting section ninety-five and by inserting Substltuted

in lieu thereof the following section:— i

95. (1) No action at any time pending in the E(}?uitable

Court shall be restrained by injunction or order o, s‘i‘;;"

of the Court in equity, but every matter of instead of
15 equity on which an injunction against the prose- ‘1&1 i

cution of any such action might have been cf.15 & 16

obtained, whether unconditionally or on any ° Ge" e,

terms or conditions, before the commencement i

of the Supreme Comt Procedure Act, 1957, may

20 be relied on by way of defence ther eto

Provided that—

(a) nothing in this Act shall disable the
Court or a Judge, if it or he thinks fit

- so to do, from directing a stay of pro-
25 ceedings in any action pending;
¥ (b) any person, whether a party or not to

any such action, who would before the
commencement of the Supreme Court
Procedure Act, 1957, have been entitled
30 to apply to the Court in equity to
restrain the prosecution thereof, or
who may be entitled to enforce, by
attachment or otherwise, any judgment,
decree, rule or order, in contravention
35 of which all or any part of the proceed-
ings in the action have been taken, may

apply
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(b)

apply to the Court or a Judge in the
prescribed manner for a stay of pro-
ceedings in the action, either generally,
or so far as may be necessary for the
purposes of justice, and the Court or
the Judge, as the case may be, shall
thereupon make such order as shall
be just.

(2) Any such defence as is mentioned in
subsection one of this section shall state the
facts which entitle the defendant to relief and
the Court may receive such defence by way of
plea.

Such plea shall begin with the words ‘‘for
defence on equitable grounds,’’ or words to the
like effect.

by omitting section ninety-eight and by insert-
ing in lieu thereof the following section:—

98. (1) If it appears to the Court or Judge
at any stage of an action that any such equitable
plea or equitable replication pleaded in the
action cannot be dealt with by a Court of law
so as to do justice between the parties, the Court
or Judge shall not strike out the plea or repli-
cation but shall make an order that the action
be transferred into the jurisdiction of the Court
in equity.

The Court or the Judge when making the
order may impose such terms as to costs and
otherwise as to the Court or Judge seems
reasonable.

(2) Where an order is made under sub-
section one of this section the whole record of
the action shall be transferred into the juris-
diction of the Court in equity.

(3)

Substituted
sec. 98.

Transfer

of certain
actions into
equity
jurisdiction,
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(3) After an action has been transferred
into the jurisdiction of the Court in equity under
this section—

(a) any Judge exercising that jurisdiction

5 may, from time to time, make such

orders as he considers necessary relat-

ing to amendments, the filing of fresh

pleadings, the settling of issues for

trial, or otherwise to enable the action

10 to be disposed of in that jurisdiction;
and

(b) the action shall, subject to paragraph
(a) of this subsection, be disposed of
according to the practice and procedure
15 of the Court in equity.

In so far as the costs of the proceedings before
transfer have not been dealt with under sub-
section one of this section, the Court in equity
may deal with those costs.

20 (2) The Equity Aect, 1901, as amended by subse- Amenament
quent Acts, is amended— giﬁgtoi\{o'

. (a) (i) by omitting from section eight the words Sec.8.
““any proceeding before it’’ and by insert- ((lfc‘;gé”lfgal
ing in lieu thereof the words ‘‘any suit or titles, &e.)

25 proceeding before it or has to be decided

in any action transferred into its jurisdie-

tion under section ninety-eight of the

Common Law Procedure Act, 1899-1957,’;

(ii) by omitting from the same section the
30 words ‘‘no suit in equity’’ and by inserting
in lieu thereof the words ‘‘no suit or
proceeding in equity and no action so
transferred’’;
(b)
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lowing new section:—

8a. (1) If it appears to the Court at any
stage of any suit or proceeding in the Court that
the Court has no jurisdiction to deal with the
subject matter of the suit or proceeding and
that the appropriate remedy in respect thereof
lies in the Common Law jurisdiction of the
Supreme Court, the Court shall make an order
that the suit or proceeding be transferred into
that jurisdiction.

The Court when making the order may im-
pose such terms as to costs and otherwise as to
the Court seems reasonable.

(2) Where an order is made under sub-
section one of this section the whole record of
the suit or proceeding shall be transferred into
the Common Law jurisdiction of the Supreme
Court.

(3) After a suit or proceeding has been
transferred into the Common Law jurisdiction
of the Supreme Court under this section—

(a) any Judge exercising that jurisdiction
may, from time to time, make such
orders as he considers necessary relat-
ing to amendments, the filing of fresh
pleadings, the settling of issues for
trial, or otherwise to enable the suit or
proceeding to be disposed of in that
jurisdiction; and

(b) the suit or proceeding shall, subject
to paragraph (a) of this subsection, be
disposed of according to the practice
and procedure of the Supreme Court
at Common Law.

In so far as the costs of the proceedings
before transfer have not been dealt with under
subsection

10

(b) by inserting next after section eight the fol- New see.8a.

Transfer

of certain
suits, &e.,
into common
law
jurisdiction.
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(d)

(e)

subsection one of this section, the Judge presid-
ing at the trial or the Supreme Court at Common
Law may make such order as to those costs as
may be just.

by inserting at the end of section nine the follow-
ing new paragraph:—

Nothing in this section shall be construed as

limiting the operation of any other section of
this Act.

(i) by omitting from subsection one of section
thirty-nine the words ‘‘right or claim,’’ and
by inserting in lieu thereof the words
‘““equitable or legal right or claim, whether
or not connected with the claim of the
plaintiff,’”’;

(ii) by inserting in subsection two of the same
section after the words ‘‘ought not’’ the
words “‘in the circumstances of the case’’;

by omitting subsection three of section ninety-
four and by inserting in lieu thereof the follow-
ing subsection:—

(3) All rules made under this Act shall—
(a) be published in the Gazette;

(b) take effect from the date of publica-
tion or from a later date to be specified
in the rules; and

(¢) be laid before both Houses of Parlia-
ment within fourteen sitting days after
publication if Parliament is in session,
and if not, then within fourteen sitting
days after the commencement of the
next session.

If either House of Parliament passes a resolu-
tion of which notice has been given at any time
within fifteen sitting days after the rules have
been laid before such House disallowing any
rule or part thereof such rule or part shalt
thereupon cease to have effect.

6.

11

Seec. 9.

(Power to
Court to
award
damages in
certain
cases.)

See. 39.
(Set-off
and
counter-
claim.)
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6. The Justices Act, 1902, as amended by subsequent o el

Act No.

Acts, is amended— 27 1902.

(a)

(i) by inserting next after subsection one of See.101.
section one hundred and one the following (Party

: dissatisfied
new subsection:— with

determina-
(1a) The application need not be served tion of
upon the Justice or Justices personally, but g},‘fﬁ;"gg w
shall be deemed to have been properly law may
made if served upon the clerk of the court JPEV e
at which the determination of the Justice stated for

3 opinion
or Justices was made. of Supreme

. _ Court.
(ii) by inserting at the end of the same section o

the following new subsection :—

(3) Written notice that application has
been made for a case to be stated and signed
pursuant to subsection one of this section
shall be given by the appellant to the
respondent within the time preseribed by
rules of the Supreme Court.

by omitting from subsection one of section one See.102.
hundred and two the words ‘‘Before any such (Before
case is stated and delivered to the appellant, he G
shall enter into a recognizance’’ and by insert- appellant
ing in lieu thereof the words ‘‘The appellant securlty)
shall, within twenty-eight days after the deter-
mmatmn appealed from, enter into a recog-
nizance’’;

(e) by om1tt1n0’ section one hundred and five and Substituted

by inserting in lieu thereof the following % 20,
section :—

105. When the appellant has received the case Appellant
or has been notified in writing that it has been to transmit

t
stated and signed and is available, he shall— Erotions

wid % - tary and
(a) within such period thereafter as may give notice.

be prescribed by rules of the Supreme
Court transmit such case to the Protho-
notary of the Supreme Court; and

7 (b)
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(b) within such period and in such manner
as may be prescribed by rules of the
Supreme Court serve the respondent
with such number of copies of the case
5 as may be prescribed by those rules.

(d) (i) by omitting from subsection two of section Sec.107.
one hundred and seven the words ‘‘Supreme élggxe;fa“
Court’’ and by inserting in lieu thereof the po exercised
words ‘‘Judges of the Supreme Court or byJudgein

Y any five of them’’; Chambers.)

(ii) by inserting at the end of the same section
the following new subsection :—

(3) Rules and orders made under this
section shall—

15 (a) be published in the Gazette;

(b) take effect from the date of publi-
cation or from a later date to be
specified in the rules and orders;
and

20 (¢) be laid before both Houses of
2 Parliament within fourteen sitting
days after publication if Parlia-
ment is in session, and if not, then
within fourteen sitting days after
25 the commencement of the next
session.

If either House of Parliament passes a
resolution of which notice has been given
at any time within fifteen sitting days after

30 the rules and orders have been laid before
such House disallowing any rule or order
or part thereof, such rule or order or part
shall thereupon cease to have effect.

(e)
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(e) (i) by omitting from subsection one of section Sec.112.

one hundred and twelve the words ‘‘apply— (Any person
aggrieved by

(a) in all cases to the Supreme Court, conviction
. . or order

or, in vacation, to a Judge thereof ; nay appiy

(b) in the following cases, whether in for

- f prohibition.)
term or in vacation, to a Judge—

(i) where imprisonment has
been directed;

(ii) where the fine imposed, or
the amount ordered to be
paid, or the value of the
matter adjudicated upon
does mot exceed thirty
pounds,’’

and by inserting in lieu thereof the words
““apply to the Supreme Court’’;

(ii) by inserting at the end of subsection five of
the same section the following new para-
graph:—

Nothing in this subsection—

{a) authorises the Supreme Court to
be held by one Judge alone for the
purpose of exercising the powers
and jurisdiction of the Court on the
return of any rule or order granted
or made under this section;

(b) affects the construction of sections
one hundred and fourteen and one
hundred and fifteen of this Act;

(iii) by omitting subsection six of the same
section;

(f) by omitting section one hundred and fourteen Substituted
and by inserting in lieu thereof the following 8¢ 114.
section :—

114. Subject to any rules of court made by the 5 rore
Judges of the Supreme Court or any five of whom rute
‘hem, any rule or order granted or made é)y tlte ﬁgt‘:;;nable.

our
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(g)

(h)

Court or a Judge under scetion one hundred and
twelve of this Act may be made returnable |
before the Court or any such Judge.

by omitting section one hundred and sixteen Substituted
and by inserting in licu thereof the following
section :—

116. (1) Where so provided by rules of Certain
court made by the Judges of the Supreme Court :‘:lrlﬂi i
or any five of them, any person aggrieved by byagudge
any decision or detelmmatlon by one Judge reviewed
alone made pursuant to sections one hundred by t"te
and fourteen and one hundred and fifteen of
this Act may appeal therefrom to the Court.

Any such appeal shall be in accordance with
rules of court made by the Judges of the
Supreme Court or any five of them.

(2) A Judge before whom any rule or
order is made returnable pursuant to section one
hundred and fourteen of this Act may, at any
stage of the proceedings, refer the matter to
the Court to be determined.

by inserting next after section one hundred and NeWn“
seventeen the following new section:—

117a. The provisions of subsection three of Publication,

section one hundred and seven of this Act apply fompence

to and in respect of rules of court made under disallowance
this Division of this Part. e a0

(i) (i) by inserting next after subsection two of See.122.

section one hundred and twenty-two the é‘ﬁfﬂiﬁl t°

following new subsection:— Sessions.)
(2a) Where but for the provisions of this

subsection an appeal may not proceed by
reason only that—

(a) the appellant was not served with
notice of the time and place of
hearing of the appeal; and

(b)
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(b) the Court is not satisfied that—

(i) the appellant had know-
ledge of such time and
place; or

(ii) where the Court is satis-
fied that he had such know-
ledge, he would not be pre-
judiced by the non-service,

the appeal may nevertheless proceed if the
Court is satisfied that the appellant is evad-
ing service of the notice or cannot, after
diligent search and inquiry, be found.

(ii) by inserting in subsection four of the same
section after the word ‘‘hearing’’ the words
¢ or, where a later address has been noti-
fied hy any such person or his attorney to
the Clerk of the Peace, to the last address
so notified”’.

7. The Commercial Causes Act, 1903, is amended— Amendment

of Act No.
19, 1903.

(a) by omitting section three and by inserting in Sub%t.
- . . sec. o.
lieu thereof the following section:— >

3. Commercial canses mean causes arising out Commercial
of the ordinary transactions of merchants and “*"** ¥
traders, such as those relating to the construc-
tion of mercantile documents, export and import
of mevchandise, affreightment, insurance, bank-
ing and mercantile agency and mercantile
usages, and include all causes of the kind held
to be commercial causes bhefore the commence-
ment of the Supreme Court Procedure Act,
1957.
(b) (i) by inserting at the end of paragraph (d) of sec.s.
section six the words— (Direc-

“or lists of documents to be exchanged -
and inspection allowed’’;
(ii)
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(ii)

by omitting paragraph (g) of the same
section and by inserting in lieu thereof the
following paragraph :(—

(g) order the trial to be either with or
without a jury or that special
issues be tried by a jury.

by omitting from section elght the word Sec. 8.
“three”” and by inserting in lieu thereof (Rulesof

the word ‘‘five ”

by inserting at the end of the same section
the following new subsection:—

(2) All such rules of court shall—
(a) be published in the Gazette;

(b) take effect from the date of pub-
lication or from a later date to be
specified in the rules; and

(c) be laid before both Houses of
Parliament within fourteen sitting
days after publication if Parlia-
ment is in session, and if not,
then within fourteen sitting days
after the commencement of the
next session.

If either House of Parliament passes a
resolution of which notice has been given
at any time within fifteen sitting days after
the rules have been laid before such House
disallowing any rule or part thereof, such
rule or part shall thereupon cease to have
effect.

(4) All rules made under this section shall—

(a)

78—B

be published in the Gazette;
(b)

17

8. The Matrimonial Causes Aect 1899, as amended by Afgment
subsequent Acts, is amended by omlttmﬂ subsection four 14
of section mnety-one and by inserting in lieu thereof the g, ¢1.
following subsection :—
make rules.)
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(b) take effect from the date of publication or
from a later date to be specified in the rules;
and

(¢) be laid before both IHouses of Parliament
within fourteen sitting days after publica-
tion if Parliament is in session, and if not,
then within fourteen sitting days after the
commencement of the next session.

<

If either House of Parliament passes a resolution
10 of which notice has been given at any time within
fifteen sitting days after the rules have been laid
before such House disallowing any rule or part
thereof, such rule or part shall thereupon cease to

have effect.

15 9. The Supreme Court Procedure Act, 1900, as Afm:nélﬁent
amended by subsequent Acts, is amended by omitting Zg, 1900,
section seventeen and by inserting in lieu thereof the substituted

following section :— see. 17,

17. All rules of court made under the powers Rulesto

1 1 LT be published
20 herein contained shall g o
. s and laid
(a) be published in the Gazette; before
Parliament,

(b) take effect from the date of publication or »”
from a later date to be specified in the
rules; and

25 (e) be laid before both Houses of Parliament
within fourteen sitting days after publica-
tion if Parliament is in session, and if
not, then within fourteen sitting days after
the commencement of the next session.

If either House of Parliament passes a resolution
of which notice has been given at any time within
fifteen sitting days after the rules have been laid
before such House disallowing any rule or part
thereof, such rule or part shall thereupon cease to
25 have effect.

10.

30
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o 2 3 v . 5 of

Acts, is amended by inserting in subsection two of section .

fifty-five after the word ‘‘capital’”’ the words ‘‘or 1912.
Yy

murder”’. Sec. 55.

10. The Jury Aect, 1912, as amended by subsequent Amendment

Act
31,

(Challenge
in eriminal
cases.)

11. The Land and Valuation Court Aect, 1921, as Amendment
amended by subsequent Aects, is amended— £F it How

10, 1921.

(a) (i) by inserting in subsection three of section See. 4.

four after the word ‘‘powers’ the word (Constitu-
¢, immunities’’; Land and

Valuation

- . . b . Court and
(ii) by inserting in subsection (3a) of the same appointment

section after the word ‘‘powers’’ the word of judge.)
¢, immunities’’;

(iii) by omitting the proviso to paragraph (a) of
subsection five of the same section;

(iv) by omitting the proviso to paragraph (a) of
subsection six of the same section;

(b) by inserting next after section nine the follow- xew

ing new section:— sec. 9A.

9a. (1) The court may in every case obtain Assistance
the assistance of conveyancing counsel, account- ;f,fsc(fﬁ;tmc
ants, engineers, actuaries, or other scientific ¢ A.t No.
persons the better to enable it to determine any 24,1901,
matter at issue in any proceeding before it and ™"

may act upon the certificate of any such person.

(2) The allowance in respect of fees
to such persons shall be regulated by the
registrar, subject to an appeal to the court.

12. The Acts (as amended by subsequent Acts, if Acmﬁndment
any) specified in the first and second columns of the First o 25

specified

30 Schedule to this Act are amended as respectively speci- in First

fied in the third column of that Schedule. Felisdula,

13.
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13. (1) Rules of court, general rules and orders, Savings.
rules, orders or regulations made or promulgated by the
Supreme Court of New South Wales or any Judge or
Judges thereof by virtue of any power howsoever con-

5 ferred on such Supreme Court, Judge or Judges, and
in force at the commencement of this Aect, shall not be
affected by the repeal and substitution by this Act of any
provision under which they were made, or by any altera-
tion in the number of Judges authorised to make them,

10 or by the provisions of this Act requiring them to be
published in the Gazette and laid before both Houses of
Parliament and making them subject to disallowance by
resolution of either House of Parliament but may be
amended, repealed or replaced by rules of court, general

15 rules and orders, rules, orders or regulations, as the
case may be, lawfully made after that commencement.

(2) Unless the contrary intention appears, the
repeal of any enactment by this Act shall not revive
anything not in force or existing af the timie at which the

20 repeal takes effect.

FIRST
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FIRST SCHEDULE.

Reference
to Act.

Short Title.

Amendment.

No. 21, 1899

Common  Law
~ Procedure Act,
1899.

Section 1—

Omit the matter relating to
Part XV.

Section 4, subsection (1)—

(@) Insert after the words “juris-
diction of the Court ” the words
“or if the defendant is a cor-

oration residing or incorpor-
ated or registered within the
jurisdiction of the Court or if
the defendant is a corporation
registered under Part VI of the
Companies Act, 1936, as
amended by subsequent Acts”

() Omit the words “Form No. 1
contained in the Second
Schedule to this Act” and
insert in lieu thereof the words
“form prescribed 7.

¢

Section 4, subsection (2)—
Omit the subsection.

Section 10—
Omit the words ‘“Form No. 2
contained in the Second Schedule
hereto, or to the like effect > and
insert in lieu thereof the words
“the form prescribed .

Section 11—
Omit the word “ six ’ and insert in
lien thereof the word  twelve .

Section 12, subsection (1)—
(@) Omit the word “ six ” and insert
in lieu thereof the word
“ twelve .

(b) Omit the words “ including the
day of such date ”.
Section 12, subsection (2)—
(@) Omit the word “six” and

" insert in lieu thereof the word
“twelve .

FIRST

Sec. 12,
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FIRST SCHEDULE—continued.

Reference
to Act.

Short Title.

Amendment.

Section 12, subsection (2)—continued.
(6) Omit the words “by being

marked by the proper officer
with the date of such renewal
upon delivery to him by the
plaintiff or his attorney of a
praecipe in such form as before
the commencement of the
Common Law Procedure Act of
1853 was required to be
delivered upon the obtaining
of an alias writ” and insert
in lieu thereof the words “by
being marked as prescribed ”.

Section 14—

Omit the words “by the proper
officer .

Sections 17, 18 and 19—

Omit these sections and insert in
lieu thereof the following sec-
tions :—

17. The service of a writ of Mode of
summons shall, wherever it is service.

practicable, be personal, but where

prompt personal service cannot be

effected substituted service may
be effected as prescribed.

18. (1) In any action against
a defendant who—

resident incorporated or reg-
istered within the jurisdiction
of the Court and is not registered
under Part VI of the Companies
Act, 1936, as amended by
subsequent Acts; or

(b) being any other person is not

resident within the jurisdiction
of the Court,

the plaintiff may issue a writ of
summons in the form prescribed.

FIRST

Actions
against

(a) being a corporation is not defendants

not within
jurisdiction,
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FIRST SCHEDULE—continued.

Reference
to Act.

Short Title.

Amendment.

(c

Sections 17, 18 and 19—continued.

(2) Either the writ of summons
or a notice thereof in the form
prescribed shall be served upon
the defendant as may be pre-
seribed.

(3) Until otherwise prescribed
the writ of summons shall be
served in the following cases :—

(a) Where the writ of summons

may be served under the pro-
visions of the Service and
Execution of Process Act 1901
(as amended by subsequent
Acts) of the Parliament of the
Commonwealth.

(b) Where the defendant is a

British subject or being a
corporation is incorporated in
the United Kingdom or in
Australia or in any of the
other realms and territories
of Her Majesty the Queen.

Where the defendant is in the
United Kingdom or in Australia
or in any of the other realms
and territories of Her Majesty
the Queen.

~

(4) If the defendant does not
appear to the writ of summons
within the time prescribed, a
Judge, upon being satisfied—

(a) that there is a cause of action

which arose within the juris-
diction, or in respect of the
breach of a contract made
within the jurisdiction;  and

FIRST
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FIRST SCHEDULE—continued.

Reference
to Act.

Short Title. Amendment.

Sections 17, 18 and 19—continued.

(b). that service of the writ or
notice thereof, as the case
may be, was duly effected or
that the writ or the notice
thereof came to the defendant’s
knowledge,

may, if he thinks fit, by order,
permit the plaintiff to proceed
to sign final or interlocutory
judgment in such manner and
subject to such conditions as
may be prescribed or as he in all
the circumstances may deem fit.

Section 20—
Insert after the word “by”
the words ‘‘ or under .

Section 21—

Omit the words ““ If either of the
Forms of writ of summons Nos. 1,
3, and 4, contained in the Second
Schedule hereto,” and insert in
lieu thereof the words “If one
of the prescribed forms of writ
of summons .

Section 23—
Omit the section.

Section 24, subsection (1)—

(a) Insert after the word ““ Court ”
the words “ or being a corpora-
tion is resident or incorporated
or registered within that juris-
diction or is registered under
Part VI of the Companies Act,
1936, as amended by subsequent
Acts 7.

(b) Omit the words “ Form No. 5
contained in the Second
Schedule hereto, or to the like
effect ” and insert in lieu thereof
the words “ form prescribed .

FIRST
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FIRST SCHEDULE—continued.

Reference
to Act.

Short Title.

Amendr_nent.

Section 25, subsection (1)—
Omit the words “Form No. 6
contained in the Second Schedule
hereto ” and insert in lieu thereof
the words ““form prescribed ”.
Section 29—
Omit the section and insert in lieu
thereof the following section :—

29. Appearance to a writ of Mode of
summons or under the authority appearance.
of this Act shall be entered by
filing a notice of appearance in
the form and manner prescribed.

Sections 32 and 33—

Omit the sections.

Section 51, subsection (1)—
Insert at the end thereof the words
“in the manner prescribed .

Section 51, subsections (2) and (3)—
Qmit the subsections.

Section 69—

After the word “ shall ” insert the
words <, unless a Judge otherwise
orders,”. ‘

Sections 70 and 71—

Omit the sections and insert in lieu
thereof the following section :—

70. Every declaration shall Commence-
commence and conclude in the ment and
forms prescribed. conclusion of

e declaration.
Section 73—
Omit the section and insert in lieu
thereof the following section :—
73. The defendant shall plead to mime for
the plaintiff’s declaration within pleading to
the time and in the manper declaration,
prescribed.
Section 76—
" Omit the section.
Section 81—

Omit the section.

FIRST
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FIRST SCHEDULE—continued.

Reference
to Act.

Short Title.

Amendment.

Section 88, subsection (1)—
Omit the words “Form No. 15
contained in the Second Schedule
hereto, or to the like effect >’ and
insert in lieu thereof the words
“form prescribed .

Section 100, subsection (1)—
Omit the words “ Form No. 16
contained in the Second Schedule
hereto, or to the like effect,” and
insert in lieu thereof the words
“form prescribed .

Section 100, subsection (3)—
Omit the words “ Form No. 17
contained in the said Schedule,
or to the like effect ” and insert
in lieu thereof the words * form
prescribed .

Section 104, subsection (1)—
Omit the words ““, or by so many
and such of the persons summoned
as jurors for the trial as may be
thought desirable,”.

Sections 121 to 128 inclusive—
Omit the sections.

Section 129, subsection (1)—

Omit the words “it shall not
be necessary to issue a writ of
inquiry, but ”.

Section 129, subsection (2)—
Omit “in the same manner as
before a jury upon a writ of
inquiry ”.

Section 133—

Omit the section and insert in lieu
thereof the following section :—

133. A party in whose favour a
verdict has been given, a nonsuit
granted or a judgment directed
to be entered may sign judgment
in the manner and time pre-
scribed.

PILST
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FIRST SCHEDULE—continued.

Reference
to Act.

Short Title. Amendment.

Section 134—

Omit the section and insert in
lieu thereof the following section:—

134. A party in whose favour Execution
judgment has been signed may after
issue execution thereon unless judgment

signed.

a Judge otherwise orders:

Provided that where ten years
have elapsed since judgment was
signed or any change has taken
place by death or otherwise in
the parties entitled or liable to
execution, execution shall not
issue without the leave of a Judge.
The party alleging himself to be
entitled to execution may apply
for such leave in the manner
prescribed.

Part XV—

Omit the Part.

Section 156—

Omit the words “, so as such
judgment be entered within two
terms after such verdict”.

Section 157, subsections (3), (4)

and (5)—

Omit the subsections and insert
in lieu thereof the following
subsection :—

(3) In any such case the action
may be maintained by the exec-
utor or administrator mentioned
in subsection one of this section
or against the executor or admin-
istrator mentioned in subsection
two of this section or by the
firstmentioned executor or ad-
ministrator against the second-
mentioned executor or adminis-
trator, as the case may be, upon
the filing of a suggestion of the
death of the plaintiff or defendant
or both, as the case may be, and

FIRST
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FIRST SCHEDULE—continued.

Reference
to Act.

Short Title.

Amendment.

Section 157, subsections (3), (4)
and (5)—continued.

representation. A copy of any
suggestion so filed shall be served
upon all other parties to the
action and the truth of the
suggestion shall not be in issue
unless notice of such issue is given
to the person filing the suggestion
within fourteen days of service
of such copy or within such time
as may be prescribed.

Section 159, subsection (2)—
Omit the words “or writ of
revivor pursuant to this Act ”.

Section 184, subsection (1)—
Omit the word ‘‘ writ ”” and insert
in lieu thereof the word
““ summons 7.

Section 184, subsection (2)—
Omit the subsection and insert
in lien thereof the following
subsection :—

(2) Such summons shall be
issued, and = the procedure
thereon shall be, in the manner
prescribed.

Section 186—
Omit the section.

Section 210, subsection (1)—

(a) Omit the words “ Form No. 21
contained in the Second
Schedule hereto, or to the like
effect ”” and insert in lieu thereof
the words form prescribed ”.

(b) Omit the words “ sixteen days ”
and insert in lieu thereof the
words “the time prescribed .

FIRST
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FIRST SCHEDULE—continued.

R::)fez%li?ﬁ Short Title. Amendment,

ye

Section 210, subsection (2)—

Omit the word ¢ three” and
insert in lieu thereof the word
“ twelve 7.

Section 212—

Omit the section and insert in lieu
thereof the following section :—

212. The writ shall, wherever gorvice of
practicable, be served personally writ.
on the persons named therein but
where prompt personal service
cannot be effected substituted
service may be effected in the
manner prescribed or in such
manner as may be provided for
the purpose by any other Act.

Section 219—

(@) Insert after the word “judg-
ment ”’ where firstly occurring
the words “in the form pre-
scribed 7.

() Omit the words “Such judg-
ment if for all may be in the
Form No. 22 contained in the
Second Schedule hereto, or to
the like effect, and if for part
may be in the Form No. 23
contained in the said Schedule,
or to the like effect.”

Section 220, subsection (2)—

Omit the subsection and insert
in lieu thereof the following
subsection :—

(2) Such issue may be in the
form prescribed.

Section 221—

Omit the words “ used before the
commencement of the Common
Law Procedure Act of 1853 ”
and insert in lieu thereof the
word “prescribed ”.

Section 223—

Omit the section.

FIRST
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FIRST SCHEDULE—continued.

Reference
to Act.

Short Title.

Amendment.

Section 229—
Omit the words “ within such
time as the Court or Judge
before whom the cause is tried
shall order, and if no such order
be made then on the fifth day in
term after the verdict or within
fourteen days after such verdict
whichever shall first happen ” and
insert in lieu thereof the words
“at such time as may be pre-
scribed and in the manner
prescribed .

Section 243—
Omit the section and insert in lieu
thereof the following section :—

243. The claimant may at any piscontin.
time discontinue the action as to uance of
one or more of the defendants action.
in the manner prescribed.

Section 245—
Omit the section and insert in lieu
thereof the following section :—

245. Where an appearance has Judgment
been entered and the claimant for not
omits to set the action down for proceeding
trial in the manner and within the :](:):f(::l aiien
time prescribed the defendant k
may give him such notice as may
be prescribed to set the action
down within a time prescribed 4
for this purpose and if the claim-
ant fails so to do the defendant
may suggest such failure and sign
judgment in the manner pre-
scribed.

Section 246—

Omit the words “Form No. 28
contained in the Second Schedule
hereto, or to the like effect”
and insert in lieu thereof the
words “ form prescribed .

"

e
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FIRST SCHEDULE—continued.

Reference Short Title. Amendment.
to Act.

Sections 252, 253 and 254—
Omit the sections and insert in lieu
thereof the following sections :—

252. Every application for an Application
order nisi for a writ of habeas for order nisi
corpus shall be made to a Judge. th’bW"t of
Such application may be made ex c:r;::_
parte in the manner prescribed.

253. (1) Every order nisi for a Return of
writ of habeas corpus shall be order nisi.
returnable before a Judge sitting in
public chambers whether in Term
or not unless the Judge considers
that it should be returnable before
the Full Court.

(2) On the return of such
order the Judge or the Court may
dispose of the case as the circum-
stances appear to require and may
make such order as to costs as the
Judge or Court thinks fit.

254. Any order made by a Appeal.
Judge under section two hundred
and fifty-two or two hundred and
fifty-three of this Act shall be
subject to appeal to the Full
Court within the same time and
in the same manner as prescribed
for motions for a new trial.

Section 263—

Omit the section.

Section 266—

Omit the words “ The lowest scale
shall extend to all cases not
exceeding fifty pounds, the second
scale to all cases above fifty
and not exceeding one hundred
pounds, and the highest scale
to all other cases.”

Section 268, subsections (1) and (2)—
After the words “The Judges”
insert the words “or any five of
them ”,

FIRST
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FIRST SCHEDULE—continued.

Reference
to Act.

Short Title.

Amendment.

No. 29, 1902

No. 24, 1902

Ar'bitration Act,
1902.

Arrest on Mesne
Process  Act,
1902,

Sections 269 and 270—
Omit the sections.

Second Schedule—
Omit the Schedule.

Section 10—
Insert after the words ‘ submission
may ”’ the words “, by leave of a
Judge,”.

Section 5, paragraph (b)—
Omit the word ‘ twenty” and
insert in lieu thereof the words
“two hundred .

Section 11—
Omit the section and insert in lieu
thereof the following section :—

11. (1) Any person in respect of Application
whom a special order is made under gg 3551? to
section five of this Act may apply 5"
to a Judge for an order yonpthe Zﬁff‘;‘vlr{fgf'

plaintiff to show cause why the for discharge.

special order and any writ issued

thereunder should not be set

aside and for an order staying

proceedings on the special order

and any such writ in the mean-

time.

(2) Any person arrested upon a

writ of capias may apply to a

Judge at any time after such

arrest for an order on the plaintiff

to show cause why such person

should not be discharged out of

custody,

Section 12—

Omit the section and insert in lieu

thereof the following section :—

12. Any Judge may, upon the Hearing of
hearing of the application, make application.
such order therein as he thinks
fit and direct that the costs of the
application be paid by either
party.

FIRST
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FIRST SCHEDULE —continued.

Reference
to Act.

Short Title. Amendment.

Section 13—
Omit “such order” and insert
in lieu thereof the words  order

made under section twelve of
this Act ™.

No. 8, 1901 Judgment Cred-| Section 27, subsection (1)—

itors’ Remedies| (@) After the words “ the Supreme

Act, 1901. Court ” insert the words ¢ or in
a District Court .

() Omit the words “ of the said
Court " and insert in lieu thereof
the words ““of the Supreme Court
or the District Court, as the
case may be,”.

Section 31—
Omit the words “of the said
Court ” and insert in lieu thereof
the words “of the Supreme
Court or the District Court, as
the case may be ”.

No. 35,1900 | Supreme Court| Section 1—

and  Circuitf Omit the matter relating to Parts

Courts  Act, IV and V and insert in lieu thereof

1900. the following matter :—

PART IV.—Sittings of Court
elsewhere than at Sydney—
ss. 22-33.

PART IVa—Gaol Delivery—
s. 33A.

Section 19, paragraph (b)—
Omit the paragraph.

Insert in Part TV immediately before
section 22 the heading ‘ S1TTINGS
OoF COURT ELSEWHERE THAN AT
SYDNEY.”

Insert next after Part IV the
following new Part :—

PART IVa.
GaoL DELIVERY.

78—C FIRST
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FIRST SCHEDULE—continued.

Reference
to Act.

Short Title.

Amendment.

Ne. 9, 1912

34

33a. The governor of each prison Gaol delivery.

shall, at the times prescribed by
rules of court, make returns in
writing to the Supreme Court,
Sydney, as to all persons detained
in such prison, otherwise than in
pursuance of a sentence, giving
the particulars required by such
rules. If he fails to make such
returns, he may be ordered by
the Court to pay a fine not
exceeding five hundred pounds.

The Court shall, after the receipt
of such returns with respect to a
prison, deliver such prison.

For the purpose aforesaid the
Court may be constituted by one
Judge sitting in open court in the
exercise of the criminal jurisdic-
tion of the court.

Except as aforesaid, it shall
not be obligatory on the Court or a
Judge to deliver any prison, or fora
governor of a prison, unless so
directed by the Court or a Judge,
to make any such returns.

| Part V—

Omit the Part.

| Section 39—

Omit the word ** three ”’ and insert
in lieu thereof the word * five ”.

| Section 39a, paragraph (a)—

Supreme Court
and  Circuit
Courts (Am-
endment) Act,
1912.

Omit the word “ now .

Section 8—
Omit the section.

FIRST
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FIRST SCHEDULE—continued.

e A

Reference
to Act.

Short Title.

Amendment.

No. 10, 1921

No. 16, 1900

No. 49, 1900

No. 31, 1912

No. 42, 1924

Land and Valua-
tion Court Act,
1921.

Sheriff Act, 1900

Supreme Court
Procedure Act,
1900.

Jury Act, 1912.

Administration
of Justice Act,
1924,

Section 13, subsection (1)—
Omit the subsection and insert
in lieu thereof the following
subsection :—

(1) All process issuing out of the
court shall be in the form pre-
scribed, and be signed by the
officer issuing the process and
marked with the court office
stamp.

Section 1—
Omit the matter relating to Part
IV.

Part IV—
Omit the Part.

Sections 12 and 13—
Omit these sections.

Section 14—
Omit the word ¢ three *” and insert
in lieu thereof the word  five .

Section 16—
Omit the words ** in the Schedule
to this Act, or .
Schedule—
Omit the Schedule.
Section 32, subsection (2)—
(#) Omit the words ““and seal ”.
(b) Insert at the end thereof the
words ““ or of the prothonotary
thereof .
Section 32, subsection (3)—
Omit the words ‘“ and seal .
Fifth Schedule—
Omit the words ““ and seal ”.
Section 14—
Omit the section.
Schedule—
Omit the Schedule.

SECOND
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SECOND SCHEDULE.

CITATION OF ACTS.

First Column.

Second Column.

Administration of Justice Act, 1924.

Arbitration Act, 1902.
Arrest on Mesne Process Act, 1902.

Commercial Causes Act, 1903.
Common Law Procedure Act, 1899.

Equity Act, 1901.

Judgment Creditors’ Remedies Act,
1901.

Jury Act, 1912.

Justices Act, 1902.

Land and Valuation Court Act, 1921.

Matrimonial Causes Act 1899.

Sheriff Act, 1900.

Supreme Court and Circuit Courts
Act, 1900.

Supreme Court Procedure Act, 1900.

Administration of Justice Act,
1924-1957.

Arbitration Act, 1902-1957.

Arrest on Mesne Process Act,
1902-1957.

Commercial Causes Act, 1903-
19517.

Common Law Procedure Act,
1899-1957.

Equity Act, 1901-1957.

Judgment Creditors’ Remedies
Act, 1901-1957.

Jury Act, 1912-1957.

Justices Act, 1902-1957.

Land and Valuation Court Act,
1921-1957.

Matrimonial Causes Act, 1899-
1957.

Sheriff Act, 1900-1957.

Supreme Court and Circuit Courts
Act, 1900-1957.

Supreme Court Procedure Act,
1900-1957.

Sydney: A. H. Pettifer, Government Printer—1937.
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I certify that this PusLic Biuy, which originated i the LEcis-
LATIVE ASSEMBLY, has finally passed the LEGISLATIVE CounciL and
the LucisLATIvE AssEMBLY of NEw SourH WALES.

ALLAN PICKERING,
Clerk of the Legislative Assembly.

Legislative Assembly Chamber,
Sydney, 28 March, 1957.
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Act No. 13, 1957.

An Act to make further provision in respect of
the powers of the Supreme Court in certain of
its jurisdictions and in respect of the practice
and procedure of that Court; for these and
other purposes to amend the Common Law
Procedure Act, 1899, the Supreme Court
and Circuit Courts Act, 1900, the Supreme
Court Procedure Act, 1900, the Judgment
Creditors’ Remedies Act, 1901, the Equity
Act, 1901, the Justices Act, 1902, the
Commercial Causes Act, 1903, and certain
other Acts; and for purposes connected
therewith. [Assented to, 8th April, 1957.]

BE

D e

I have examined this Bill, and find it to correspond in all respects
with the Bill as finally passed by both Houses.

G. BOOTH,
Chairman of Committees of the Legislative Assembly.




Short title
and
commence-
ment.

Citation of
amended
Acts.

Amendment
of Act
No. 21, 1899.

Sec. 15,

(Indorse-
ment of
service.)

Sec. 102,

(Discovery
of
documents.)

Act No. 13, 1957.

Supreme Court Procedure.

BE 1t enacted by the Queen’s Most Excellent Majesty,

by and with the advice and consent of the Legis-
lative Council and Legislative Assembly of New South
Wales in Parliament assembled, and by the authority of
the same, as follows :—

1. (1) This Act may be cited as the ‘“Supreme Court
Procedure Act, 1957.”

(2) This Act shall commence on the first day of
July, one thousand nine hundred and fifty-seven.

2. Each Act specified in the first column of the Second
Schedule to this Act and as amended by subsequent Acts,
if any, and by this Act may be cited in the manner speci-
fied in the second column of that Schedule opposite the
reference to that Act in the first column.

3. The Common Law Procedure Act, 1899, as
amended by subsequent Acts, is amended—

(a) (i) by inserting in section fifteen after the word
‘“service’” where firstly occurring the words
““or within such enlarged time as the Court
or a Judge may order’’;

(ii) by inserting in the same section after the
words ‘“‘under this Act’’ the words—

““Any such order may be made although
application therefor is not made until after
the expiration of three days after such
service.”’;

(b) by omitting from subsection one of section one
hundred and two the words ‘“‘upon an affidavit
by such party or his attorney of his belief that
any document to the production of which he is
entitled for the purpose of discovery or other-
wise is in the possession or power of the opposite
party,”’;

(c)
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()

(d)

by inserting next after section one hundred and New
eighty-four the following new section:— R

1844. (1) Whenever in any proceedings to Lienor
obtain an attachment of debts it is suggested by 83;’(’1‘ ;’Gfmn
the garnishee that the debt sought to be attached on debt.
belongs to some third person, or that any third
person has a lien or charge upon it, the Judge
may order such third person to appear and to
state the nature and particulars of his claim

upon such debt.

(2) After hearing the allegations of any
third person under any such order as is men-
tioned in subsection one of this section, and of
any other person who by the same or any sub-
sequent order is ordered by the Judge to
appear, or in case of such third person not
appearing when ordered, the Judge may order
execution to issue as provided in section one
hundred and eighty-three of this Act, or may
order any issue or question arising to be tried
or determined, and may bar the claim of such
third person or make such other order as he may
think fit, upon such terms, in all cases, with
respect to the lien or charge (if any) of such
third person, and to costs, as the Judge shall
think just and reasonable.

by omitting section two hundred and twenty- substituted
eight and by inserting in lieu thereof the follow- sec. 228.
ing section:—

228, Upon a finding for the claimant, judg- juagment
ment may be signed and execution issue for the upon
. finding for
recovery of the possession of the property or claimant.
such part thereof as the jury finds the claimant
entitled to, and for costs, at such time as may

be prescribed and in the manner prescribed.

(e)




Sec. 268.

(General
rules may
be made
by the
Judges.)
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Supreme Court Procedure.

(e) (i)

(ii)

by omitting from subsection three of section
two hundred and sixty-eight the words ‘“or
before the Colonial Parliament at any time
before the commencement of the operation
of any such rule’’;

by inserting next after subsection three of
the same section the following new sub-
section :—

(3a) All general rules and orders, rules,
orders or regulations made pursuant to the
foregoing provisions of this section and all
rules made pursuant to section two hundred
and sixty-six of this Act shall—

(a) be published in the Gazette;

(b) take effect from the date of publi-
cation or from a later date to be
specified in the general rules and
orders, rules, orders or regula-
tions; and

(¢) be laid before both Houses of
Parliament within fourteen sitting
days after publication if Parlia-
ment is in session, and if not, then
within fourteen sitting days after
the commencement of the next
session.

If either House of Parliament passes a
resolution of which notice has been given
at any time within fifteen sitting days after
the general rules and orders, rules, orders
or regulations have been laid before such
House disallowing any general rule or
order, or rule, order or regulation, or part
thereof, such general rule or order, or rule,
order or regulation, or part shall thereupon
cease to have effect.

4,
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4., The Supreme Court and Circuit Courts Act, 1900, f}fmﬁgment
as amended by subsequent Acts, is amended— 11\33035,
(a) (i) by omitting the proviso to subsection one of Sec.9.
section nine; (Puisne
(ii) by omitting subsection four of the same e
section;
(b) by omitting section twenty and by inserting in sse“cbgﬁ(i)t“ted
lieu thereof the following section:— U
20. (1) The Court may be held by one Judge Powers of

alone for the disposal of applications for a rule pomimay ;
or order nisi for prohibition, mandamus, or by single
certiorari notwithstanding that it may be term o
time, or that the Court held before two or more cases.
Judges may be at the same time sitting in banco.

Nothing in this subsection—

(a) authorises the Court to be held by one
Judge alone for the purpose of exercis-
ing the powers and jurisdiction of the
Court on the return of a rule or order
nisi for prohibition, mandamus or
certiorari; or

(b) affects the construction of subsection
two of this section.

(2) The powers and jurisdiction of the
Court on the return of a rule or order nisi for
prohibition, mandamus or certiorari to make

- absolute, discharge, or make any order what-
soever in respect of, the rule or order nisi
(whether made by the Court or a Judge) may be
exercised by one Judge alone—

(a) at any time when the Court is not
sitting in banco;

(b) in cases of exigency when the Court is
sitting in banco.

(3) Any person aggrieved by any decision
or determination by one Judge alone made
pursuant to subsection one or two of this section
may appeal therefrom to the Court. Any such
appeal shall be in accordance with rules of court.

(4)
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(4) The Judges or any five of them may
by rules of court authorise the exercise (subject
to those rules) by a Judge, in vacation or in
any case of exigency, of any power which can
only under ordinary circumstances be exercised
by the Court.

The power to make rules of court conferred by
this subsection does not include power to make
rules of court with respect to—

(a) applications for rules or orders nisi
for prohibition, mandamus or certio-
rari;

(b) the exercise in the circumstances men-
tioned in subsection two of this section
of the powers and jurisdiction conferred
by that subsection upon one Judge
alone.

Sec. 40. (e) (i) by inserting in section forty after the word
(Rules to ‘“shall’’ the words ‘¢, subject to subsection
have force . . sy
of law.) two of this section,’’;
(ii) by inserting at the end of the same section
the following new subsection :—

(2) All rules and orders so made and all
rules made under section twenty of this Aect
shall—

(a) be published in the Gazette;

(b) take effect from the date of publi-
cation or from a later date to be
specified in the rules and orders or N
rules; and

(¢) be laid before both Houses of Par-
liament within fourteen sitting days
after publication if Parliament is
in session, and if not, then within
fourteen sitting days after the com-
mencement of the next session.

If
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If either House of Parliament passes a reso-
lution of which notice has been given at any
time within fifteen sitting days after the rules
and orders or rules have been laid before such
House disallowing any rule or order or part
thereof such rule or order or part shall there-
upon cease to have effect.

5. (1) The Common Law Procedure Act, 1899, as Further

. t

amended by subsequent Acts, is further amended by of Act No.
o e . . . . . . : 21, 1899,

omitting section ‘nlnety-@ght and by inserting in lieu . - .
thereof the following section :— sec. 98.

98. (1) Any such equitable plea or equitable Extension

of power to

replication may be pleaded notwithstanding that pled
e equitable

upon the facts pleaded the relief on equitable grounds BN
would not be an absolute, perpetual and uncondi- transter of’
. o5 e . . certain
tional injunction, but if upon the facts pleaded that aetions into
. . . . 1

relief would not be such an injunction, the Court farisdiction.
or Judge shall make an order that the action be
transferred into the jurisdiction of the Court in

equity.

The Court or the Judge when making the order
may impose such terms as to costs and otherwise
as to the Court or Judge seems reasonable.

(2) Where an order is made under subsection
one of this section the whole record of the action
shall be transferred into the jurisdiction of the Court
in equity.

(3) After an action has been transferred into
the jurisdietion of the Court in equity under this
section—

(a) any Judge exercising that jurisdiction may,
from time to time, make such orders as he
considers mnecessary relating to amend-
ments, the filing of fresh pleadings, the

settling
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(b)

(e)

In so

settling of issues for trial, or otherwise to
enable the action to be disposed of in that
jurisdiction;

the action shall, subject to paragraph (a)
of this subsection, be disposed of according
to the practice and procedure of the Court
in equity ; and

the Court in equity may make such decree,
declaration or order as appears just and
may in addition thereto or in substitution
therefor direct judgment to be entered on its
verdict or finding and for costs in the
manner prescribed and such a judgment so
entered shall have the like force and effect
in all respects as the signing of judgment in
a Court of law and execution may issue
thereon in the manner presecribed.

far as the costs of the proceedings before

transfer have not been dealt with under subsection
one of this section, the Court in equity may deal with
those costs.

Amendment (2) The Equity Act, 1901, as amended by subse-

of Act No.
24,1901,

Sec. 8. (a) (1)
(Power to

decide legal

titles, &e.)

(i1)

quent Acts, is amended—

by omitting from section eight the words
‘‘any proceeding before it’’ and by insert-
ing in lieu thereof the words ‘‘any suit or
proceeding before it or has to be decided
in any action transferred into its jurisdiec-
tion under section ninety-eight of the
Common Law Procedure Act, 1899-1957,”’;

by omitting from the same section the
words ‘‘no suit in equity’’ and by inserting
in lieu thereof the words ‘“‘no suit or
proceeding in equity and no action so
transferred’’;

(b)




Act No. 13, 1957. 9

Supreme Court Procedure.

(b) by inserting next after section eight the fol- New sec.8a.

lowing new section :—
8a. (1) If it appears to the Court at any Transfer

stage of any suit or proceeding in the Court that Zlflft:f?;’j
the Court has no jurisdiction to deal with the into common
subject matter of the suit or proceeding and J‘?lv:isdiction'
that the appropriate remedy in respect thereof
lies in the Common Law jurisdiction of the
Supreme Court, the Court shall make an order
that the suit or proceeding be transferred into
that jurisdiction.

The Court when making the order may im-
pose such terms as to costs and otherwise as to
the Court seems reasonable.

(2) Where an order is made under sub-
section one of this section the whole record of
the suit or proceeding shall be transferred into
the Common Law jurisdiction of the Supreme
Court.

(3) After a suit or proceeding has been
transferred into the Common Law jurisdiction
of the Supreme Court under this section—

(a) any Judge exercising that jurisdiction
may, from time to time, make such
crders as he considers necessary relat-
ing to amendments, the filing of fresh
pleadings, the settling of issues for
trial, or otherwise to enable the suit or
proceeding to be disposed of in that
jurisdiction; and

(b) the suit or proceeding shall, subject
to paragraph (a) of this subsection, be
disposed of according to the practice
and procedure of the Supreme Court
at Common Law,

In
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(¢)

(d)

(e)

In so far as the costs of the proceedings
before transfer have not been dealt with under
subsection one of this section, the Judge presid-
ing at the trial or the Supreme Court at Common
Law may make such order as to those costs as
may be just.

by inserting at the end of section nine the follow-
ing new paragraph:—

Nothing in this section shall be construed as
limiting the operation of any other section of
this Act.

(i) by omitting from subsection one of section
thirty-nine the words ‘‘right or claim,’’ and
by inserting in lieu thereof the words
““‘equitable or legal right or claim, whether
or not connected with the claim of the
plaintiff,”’;

(i) by inserting in subsection two of the same
section after the words ‘‘ought not’’ the
words ‘‘in the circumstances of the case’’;

by omitting subsection three of section ninety-
four and by inserting in lieu thereof the follow-
ing subsection :(—

(3) All rules made under this Act shall—
(a) be published in the Gazette;

(b) take effect from the date of publica-
tion or from a later date to be specified
in the rules; and

(¢) be laid before both Houses of Parlia-
ment within fourteen sitting days after
publication if Parliament is in session,
and if not, then within fourteen sitting
days after the commencement of the
next session.

It
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If either House of Parliament passes a resolu-
tion of which notice has been given at any time
within fifteen sitting days after the rules have
been laid before such House disallowing any
rule or part thereof such rule or part shalf
thereupon cease to have effect. -

6. The Justices Act, 1902, as amended by subsequent Amendment

Acts, is amended— 27%0?0
See. 101.
(a) (i) by inserting mnext after subsection one of (Party
section one hundred and one the following ﬁ:ﬁmﬂed
new subsection :— determina-
tion of

Justices on
(1a) The application need not be served point of
upon the Justice or Justices personally, but ;‘“;{;“;g
shall be deemed to have been properly havea case
made if served upon the clerk of the court gtﬁfﬁﬂ,f”
at which the determination of the Justice gf Sup)reme

or Justices was made.

(ii) by inserting at the end of the same section
the following new subsection :—

(3) Written notice that application has
been made for a case to be stated and signed
pursuant to subsection one of this section
shall be given by the appellant to the
respondent within the time preseribed by
rules of the Supreme Court.

(b) by omitting from subsection one of section one sec. 102.
hundred and two the words ‘‘Before any such (Before
case is stated and delivered to the appellant, he &5¢ i
shall enter into a recognizance’’ and by insert- appellant
ing in lieu thereof the words ‘“The appellant sgcil,‘i%.)
shall, within twenty-eight days after the deter-
mination appealed from, enter into a recog-

nizance’’;
(e)
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Substituted (¢) by omitting section one hundred and five and
s by inserting in lieu thereof the following
section :—

Appellant 105. When the appellant has received the case
e e on or has been notified in writing that it has been
f“;,ﬂ;‘,’ﬁo’ stated and signed and is available, he shall—
ar,

give notice. (a) within such period thereafter as may

be prescribed by rules of the Supreme
Court transmit such case to the Protho-
notary of the Supreme Court; and

(b) within such period and in such manner
as may be prescribed by rules of the
Supreme Court serve the respondent
with such number of copies of the case
as may be prescribed by those rules.

See. 107. (d) (i) by omitting from subsection two of section
(Powers of one hundred and seven the words ‘‘Supreme
s Court’’ and by inserting in lieu thereof the
by Judge in : words ‘‘Judges of the Supreme Court or
Chambers.)

any five of them’’;

(i) by inserting at the end of the same section
the following new subsection:—

(3) Rules and orders made under this
section shall—

(a) be published in the Gazette;

(b) take effect from the date of publi-
cation or from a later date to be
specified in the rules and orders;
and

(¢) be laid before both Houses of
Parliament within fourteen sitting
days after publication if Parlia-
ment is in session, and if not, then
within fourteen sitting days after
the commencement of the next
session.

If either House of Parliament passes a
resolution of which notice has been given
at
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at any time within fifteen sitting days after
the rules and orders have been laid before
such House disallowing any rule or order
or part thereof, such rule or order or part
shall thereupon cease to have effect.

(e) (i) by omitting from subsection one of section
one hundred and twelve the words ‘‘apply—

(a) in all cases to the Supreme Court,
or, in vacation, to a Judge thereof;
(b) in the following cases, whether in
term or in vacation, to a Judge—

(i) where imprisonment has
been directed;

(ii) where the fine imposed, or
the amount ordered to be
paid, or the value of the
matter adjudicated upon
does mnot exceed thirty
pounds,”’

and by inserting in lieu thereof the words
‘““apply to the Supreme Court’’;

(ii) by inserting at the end of subsection five of
the same section the following new para-
graph:—

Nothing in this subsection—

(a) authorises the Supreme Court to
be held by one Judge alone for the
purpose of exercising the powers
and jurisdiction of the Court on the
return of any rule or order granted
or made under this section;

(b) affects the construction of sections
one hundred and fourteen and one
hundred and fifteen of this Act;

(iii) by omitting subsection six of the same
section;
(f)

13

Sec. 112.

(Any person
aggrieved by
conviction
or order

may apply
for
prohibition.)
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(f)

(h)

by omitting section one hundred and fourteen
and by inserting in lieu thereof the following
section:—

114. Subject to any rules of court made by the
Judges of the Supreme Court or any five of
them, any rule or order granted or made by the
Court or a Judge under section one hundred and
twelve of this Act may be made returnable
before the Court or any such Judge.

by omitting section one hundred and sixteen
and by inserting in lieu thereof the following
section :—

116. (1) Where so provided by rules of
court made by the Judges of the Supreme Court
or any five of them, any person aggrieved by
any decision or determination by one Judge
alone made pursuant to sections one hundred
and fourteen and one hundred and fifteen of
this Act may appeal therefrom to the Court.
Any such appeal shall be in accordance with
rules of court made by the Judges of the
Supreme Court or any five of them.

(2) A Judge before whom any rule or
order is made returnable pursuant to section one
hundred and fourteen of this Act may, at any
stage of the proceedings, refer the matter to
the Court to be determined.

by inserting next after section one hundred and
seventeen the following new section:—

117a. The provisions of subsection three of
section one hundred and seven of this Act apply
to and in respect of rules of court made under
this Division of this Part.
(1)
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(i) (i) by inserting next after subsection two of Sec.122.
section one hundred and twenty-two the (Appteal to
following new subsection :— 8,:;’;03;)

(2a) Where but for the provisions of this
subsection an appeal may not proceed by

reason only that—

(a) the appellant was not served with
notice of the time and place of
hearing of the appeal; and

(b) the Court is not satisfied that—

(i) the appellant had know-
ledge of such time and
place; or

(ii) where the Court is satis-
fied that he had such know-
ledge, he would not be pre-
judiced by the non-service,

the appeal may nevertheless proceed if the
Court is satisfied that the appellant is evad-
ing service of the notice or cannot, after
diligent search and inquiry, be found.

(ii) by inserting in subsection four of the same
section after the word ‘‘hearing’’ the words
‘“ or, where a later address has been noti-
fied by any such person or his attorney to
the Clerk of the Peace, to the last address
so notified’’.

7. The Commercial Causes Act, 1903, is amended— Amendment

of Act No.
19, 1903.

(a) by omitting from section three the word g s
““include’” and by inserting in lieu thereof the o s
word ‘‘mean”’.

(b)
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(b) (i) by inserting at the end of paragraph (d) of
section six the words—

“or lists of documents to be exchanged
and inspection allowed’’;

(ii) by omitting paragraph (g) of the same
section and by inserting in lieu thereof the
following paragraph :—

(g) order the trial to be either with or
without a jury or that special
issues be tried by a jury.

(e) (i) by omitting from section eight the word
‘“three”” and by inserting in lieu thereof
the word ‘“five’’;

(ii) by inserting at the end of the same section
the following new subsection:—

(2) All such rules of court shall—
(a) be published in the Gazette;

(b) take effect from the date of pub-
lication or from a later date to be
specified in the rules; and

(¢) be laid before both Houses of
Parliament within fourteen sitting
days after publication if Parlia-
ment is in session, and if not,
then within fourteen sitting days
after the commencement of the
next session.

If either House of Parliament passes a
resolution of which notice has been given
at any time within fifteen sitting days after
the rules have been laid before such House
disallowing any rule or part thereof, such
rule or part shall thereupon cease to have
effect.

8.
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8. The Matrimonial Causes Act 1899, as amended by Amendment
subsequent Acts, is amended by omitting subsection four ‘l’i *‘}gtgff“
of section ninety-one and by inserting in lieu thereof the °~

following subsection :— Sec. 91.
(Power te

(4) All rules made under this section shall— WAk ran.)

(a) be published in the Gazette;

(b) take effect from the date of publication or
from a later date to be specified in the rules;
and

(¢) be laid before both Houses of Parliament
within fourteen sitting days after publica-
tion if Parliament is in session, and if not,
then within fourteen sitting days after the
commencement of the next session.

If either House of Parliament passes a resolution
of which notice has been given at any time within
fifteen sitting days after the rules have been laid
before such House disallowing any rule or part
thereof, such rule or part shall thereupon cease to
have effect.

9. The Supreme Court Procedure Act, 1900, as Amendment

amended by subsequent Acts, is amended by omitting gg 4667

gection seventeen and by inserting in lieu thereof the gypgitutea

following section:— see. 17.

17. All rules of eourt made under the powers Balon o
herein contained shall— ?ﬁg‘;ﬁ’g’;‘;‘ea

(a) be published in the Gazette; s

Parliament,

(b) take effect from the date of publication or &e.
from a later date to be specified in the
rules; and

(¢) be laid before both Houses of Parliament
within fourteen sitting days after publica-
tion if Parliament is in session, and if
not, then within fourteen sitting days after
the commencement of the next session.

If
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If either House of Parliament passes a resolution
of which notice has been given at any time within
fifteen sitting days after the rules have been laid
before such House disallowing any rule or part
thereof, such rule or part shall thereupon cease to
have effect.

10. The Jury Act, 1912, as amended by subsequent
Acts, is amended by inserting in subsection two of section
fifty-five after the word ‘‘capital’”’ the words *‘or
murder’’,

11. The Crimes Act, 1900, as amended by subsequent
Acts, is amended by omitting from subsection three of
section five hundred and sixty-eight the words ‘“not
punishable with death,’’ and by inserting in lieu thereof
the words ‘“ (other than a crime or misdemeanour which
is punishable with death or which was so punishable
immediately before the commencement of the Crimes
(Amendment) Act, 1955),”".

12, The Land and Valuation Court Act, 1921, as
amended by subsequent Aects, is amended—

(a) (i) by inserting in subsection three of section
four after the word ‘“powers’’ the word
¢, immunities’’;

(ii) by inserting in subsection (34) of the same
section after the word ‘‘powers’’ the word
¢, immunities’’;

(iii) by omitting the proviso to paragraph (a) of
subsection five of the same section;

(iv) by omitting the proviso to paragraph (a) of
(b)

subsection six of the same section;
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(b) by inserting next after section nine the follow- giwm
ing new section:— - 9.

9a. (1) The court may in every case obtain Assistance
the assistance of conveyancing counsel, account- gﬁfs'ﬁﬁ’s‘.t‘ﬁc
ants, engineers, actuaries, or other scientific c¢, Act.No.
persons the better to enable it to determine any 34, 1901,
matter at issue in any proceeding before it and =~

may act upon the certificate of any such person.
(2) The allowance in respect of fees

to such persons shall be regulated by the
registrar, subject to an appeal to the court.

13. The Acts (as amended by subsequent Acts, if Amendment
any) specified in the first and second columns of the First of Asts

i ified
Schedule to this Act are amended as respectively speci- in First
fied in the third column of that Schedule. s

14. (1) Rules of court, general rules and orders, Savings.
rules, orders or regulations made or promulgated by the
Supreme Court of New South Wales or any Judge or
Judges thereof by virtue of any power howsoever con-
ferred on such Supreme Court, Judge or Judges, and
in force at the commencement of this Act, shall not be
affected by the repeal and substitution by this Act of any
provision under which they were made, or by any altera-
tion in the number of Judges authorised to make them,
or by the provisions of this Act requiring them to be
published in the Gazette and laid before both Houses of
Parliament and making them subject to disallowance by
resolution of either House of Parliament but may be
amended, repealed or replaced by rules of court, general
rules and orders, rules, orders or regulations, as the
case may be, lawfully made after that commencement.

(2) Unless the contrary intention appears, the
repeal of any enactment by this Act shall not revive
anything not in force or existing at the time at which the
repeal takes effect.

FIRST




20 . Act N6. 13, 1957.

Supreme Court Procedure.

Sec. 13. FIRST SCHEDULE.

Reference

to Act, Short Title. ], Amendnent.

N’o. 21, 1899 | Common - Taw]| Section 1—

Procedure Act  Omit the matter relating  to
1899. Part XV.

Section 4, subsection (1)—

(@) Insert after the words “juris-
diction of the Court ” the words
“or if the defendant is a cor-
poration residing or incorpor-
ated or registered within the
jurisdiction of the Court or if
the defendant is a corporation
registered under Part, VI of the
Companies Act, 1936, as
amended by subsequent Acts”.

(b) Omit the words “ Form No. 1
contained  in . the = Second
Schedule . to this Act” and
insert in lieu thereof the words
“form prescribed .

Section 4, subsection (2)—
Omit the subsection.

Section 10—
Omit the words “Form No. 2
contained in the Second Schedule
hereto, or to the like effect ”” and
insert in lieu thereof the words
“the form prescribed *’.

Section 11—
Omit the word “ six *’ and insert in
lieu thereof the word * twelve *.

Section 12, subsection (1)—

(@) Omit the word * six *’ and insert
in lien thereof the word
“ twelve .

(b) Omit the words “ including the
day of such date .

Section 12, subsection (2)—

(@) Omit the word “six” and
insert in lieu thereof the word
“ twelve 7,

FIRST
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FIRST SCHEDULE—continued.

Reference
to Act.

Short Title.

Amendment.

Section 12, subsection (2)—continued.

®)

Omit the words by being
marked by the proper officer
with the date of such renewal
upon delivery to him by the
plaintiff or his attorney of a
praecipe in such form as before
the commencement of the
Common Law Procedure Act of
1853 was required to be
delivered upon the obtaining
of an alias writ” and insert
in lieu thereof the words “ by
being marked as prescribed ”.

Section 14—
Omit the words ““ by the proper
officer . '

Sections 17, 18 and 19—
Omit these sections and insert in
lien thereof the following sec-
tions :— {
17. The service of a writ of Mode of
summons shall, wherever it is service.
practicable, be personal, but where
prompt personal service cannot be
effected substituted service may
be' effected as prescribed.

a

(a)

(b)

18. (1) In any action against
defendant who—

being a corporation is not
resident incorporated or reg-
istered within the jurisdiction
of the Court and is not registered
under Part VI of the Companies
Act, 1936, as amended by
subsequent Acts; or

being any other person is not
resident within the jurisdiction
of the Court, :

the plaintiff may issue a writ of
summons in the form prescribed.

FIRST

21

Actions
against
defendants
not within
jurisdiction.
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FIRST SCHEDULE—continued.

Reference
to Act.

Short Title. Amendment.

Sections 17, 18 and 19—continued.
(2) Either the writ of summons
or a notice thereof in the form
prescribed shall be served upon
the defendant as may be pre-
scribed.

(3) Until otherwise prescribed
the writ of summons shall be
served in the following cases :—

(a) Where the writ of summons
may be served under the pro-
visions of the Service and
Execution of Process Act 1901
(as amended by subsequent
Acts) of the Parliament of the
Commonwealth.

(b) Where the defendant is a
British subject or being a
corporation is incorporated in
the United Kingdom or in
Australia or in any of the
other realms and territories
of Her Majesty the Queen.

(c) Where the defendant is in the
United Kingdom or in Australia
or in any of the other realms
and territories of Her Majesty
the Queen.

(4) If the defendant does not
appear to the writ of summons
within the time prescribed, a
Judge, upon being satisfied—

(a) that there is a cause of action
which arose within the juris-
diction, or in respect of the
breach of a contract made
within the jurisdiction;  and

FIRST
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FIRST SCHEDULE—continued.

Reference
to Act.

Short Title.

Amendment.

Sections 17, 18 and 19—continued.
(b) that service of the writ or

notice thereof, as the case
may be, was duly effected or
that the writ or the notice
thereof came to the defendant’s
knowledge,

may, if he thinks fit, by order,

permit the plaintiff to proceed

to sign final or interlocutory
judgment in such manner and
subject to such conditions as
may be prescribed or as he in all
the circumstances may deem fit.

Section 20—

Insert after the word “by”
the words “ or under .

Section 21— :

Omit the words ‘ If either of the
Forms of writ of summons Nos. 1,
3, and 4, contained in the Second
Schedule hereto,” and insert in
lieu thereof the words ‘If one
of the prescribed forms of writ
of summons .

Section 23—

Omit the section.

Section 24, subsection (1)—
(a) Insert after the word ““ Court

the words ““ or being a corpora-
tion is resident or incorporated
or registered within that juris-
diction or is registered under
Part VI of the Companies Act,
1936, as amended by subsequent
Acts .

(b) Omit the words ““ Form No. 5

contained in the Second
Schedule hereto, or to the like
effect °’ and insert in lieu thereof
the words “ form prescribed .

FIRST
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FIRST SCHEDULE—contz'nued.

Reference
to Act.

Short Title.

Amendment.

Section 25, subsection (1)—
Omit the words “Form No. 6
contained in the Second Schedule
hereto >’ and insert in lieu thereof
the words “form prescribed .
Section 29—
Omit the section and insert in lieu
thereof the following section :—

29. Appearance to a writ of
summons or under the authority
of this Act shall be entered by
filing a notice of appearance in
the form and manner prescribed.

Sections 32 and 33—

Omit the sections.

Section 51, subsection (1)—
Insert at the end thereof the words
“in the manner prescribed .

Section 51, subsections (2) and (3)—
Omit the subsections.

Section 69—

- After the word “shall ” insert the
words ““, unless a Judge otherwise
orders,”.

Sections 70 and 71—
Omit the sections and insert in lieu
thereof the following section :—

70. Every declaration shall
commence and conclude in the
forms prescribed.

Section 73—
Omit the section and insert in lieu
thereof the following section :—-

73. The defendant shall plead to

the plaintiff’s declaration within
the time and in the manner
prescribed.

Section 76—
Omit the section.

Section 81—
Omit the section.

“FIRST
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RIRST SOHEDULE—continual

thfez”:'“ Short Title. Amendment.

Section 88, subsection (1)—

Omit the words “Form No. 15
contained in the Second Schedule
hereto, or to the like effect ” and
insert in lieu thereof the words
“ form prescribed *,

Section 100, subsection (1)—

Omit the words “Form No. 16
contained in the Second Schedule
hereto, or to the like effect,” and
insert in lieu thereof the words
“form prescribed .

Section 100, subsection (3)—

Omit the words “ Form No. 17
contained in the said Schedule,
or to the like effect ” and insert
in lieu thereof the words * form
prescribed .

Section 104, subsection (1)—

* Omit the words “, or by so many
and such of the persons summoned
as Jurors for the trial as may be
thought desirable,”.

Sections 121 to 128 inclusive—
Omit the sections.

Section 129, subsection (1)—
Omit the words ““it shall not
be necessary to issue a writ of
inquiry, but ”.

Section 129, subsection (2)—
Omit “in the same manner as
before a jury upon a writ of
inquiry .

Section 133—
Omit the section and insert in lieu
thereof the following section :—

133. A party in whose favour a ;
verdict has been given, a nonsuit -ugnmgnt.
3 . judgm:

granted or a judgment directed
to be entered may sign judgment
in the manner and time pre-
scribed. :
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FIRST SCHEDULE—continued.

Reference
to Act.

Short Title.

Amendment.

Section 134—

Omit the section and insert in
lieu thereof the following section:—

134. A party in whose favour
judgment has been signed may
issue execution thereon unless
a Judge otherwise orders:

Provided that where ten years
have elapsed since judgment was
signed or any change has taken
place by death or otherwise in
the parties entitled or liable to
execution, execution shall not
issue without the leave of a Judge.
The party alleging himself to be
entitled to execution may apply
for such leave in the manner
prescribed.

Part XV—

Omit the Part.

Section 156—

Omit the words “, so as such
judgment be entered within two
terms after such verdict”.

Section 157, subsections (3), (4)

and (5)—

Omit the subsections and insert
in lieu thereof the following
subsection :—

(3) In any such case the action
may be maintained by the exec-
utor or administrator mentioned
in subsection one of this section
or against the executor or admin-
istrator mentioned in subsection
two of this section or by the
firstmentioned executor or ad-
ministrator against the second-
mentioned executor or adminis-
trator, as the case may be, upon
the filing of a suggestion of the
death of the plaintiff or defendant

* or both, as the case may be, and

FIRST
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FIRST SCHEDULE—continued.

Reference
to Act.

Short Title.

Amendment.

Section 157, subsections (3), (4)
and (5)—continued.

representation. A copy of any
suggestion so filed shall be served
upon all other parties to the
action and the truth of the
suggestion shall not be in issue
unless notice of such issue is given
to the person filing the suggestion
within fourteen days of service
of such copy or within such time
as may be prescribed.

Section 159, subsection (2)—
Omit the words “or writ of
revivor pursuant to this Act ”.

Section 184, subsection (1)—
Omit the word “ writ ”’ and insert
in lieu thereof the word
“ summons >,

Section 184, subsection (2)—
Omit the subsection and insert
in lieu thereof the following
subsection :—

(2) Such summons shall be
issued, and the procedure
thereon shall be, in the manner
prescribed.

Section 186—
Omit the section.

Section 210, subsection (1)—

(a) Omit the words “ Form No. 21
contained in the Second
Schedule hereto, or to the like
effect ”” and insert in lieu thereof
the words ““form prescribed .

(6) Omit the words “ sixteen days ”

- and insert in lieu thereof the
words “ the time prescribed ”.

FIRST
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FIRST SCHEDULE—continued.

Reference
to Act.

Short Title.

Amendment.

Serviece of
writ.

Section 210, subsection (2)—

Omit the word * three” and
insert in lieu thereof the word
“ twelve 7. |
Section 212—
Omit the section and insert in lieu
thereof the following section :—
212. The writ shall, wherever
practicable, be served personally
on the persons named therein but
where prompt personal service
cannot be effected substituted
service may be effected in the
manner prescribed or in such
manner as may be provided for
the purpose by any other Act.

Section 219—

(@) Insert after the word “judg-
ment ”’ where firstly occurring
the words “in the form pre-
seribed .

() Omit the words “Such judg-

ment if for all may be in the
Form No. 22 contained in the
Second Schedule hereto, or to
the like effect, and if for part
may be in the Form No. 23
contained in the said Schedule,
or to the like effect.”
Section 220, subsection (2)—
Omit the subsection and insert
in lieu thereof the following
subsection :—
(2) Such issue may be in the
form prescribed.
Section 221—
Omit the words ““ used before the
commencement of the Common
Law Procedure Act of 1853”
and insert in liew thereof the
word “ prescribed .
Section 223—
Omit the section.

FIRST
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FIRST SCHEDULE—continued.

Reference
to Act.

Short Title. Amendment.

Section 229—
Omit the words * within such
time as the Court or Judge
before whom the cause is tried
shall order, and if no such order
be made then on the fifth day in
term after the verdict or within
fourteen days after such verdict
whichever shall first happen ”” and
insert in lieu thereof the words
“at such time as may be pre-
scribed and in the manner
prescribed .

Section 243—
Omit the section and insert in lieu
thereof the following section :—

243. The claimant may at any Disoontine
time discontinue the action as to uance of
one or more of the defendants action.
in the manner prescribed.

Section 245—
Omit the section and insert in lieu
thereof the following section :—

245. Where an appearance has Judgment
been entered and the claimant for not
omits to set the action down for proceeding
trial in the manner and within the ;‘;:i::‘l wehy
time prescribed the defendant 5
may give him such notice as may
be prescribed to set the action
down within a time prescribed
for this purpose and if the claim-
ant fails so to do the defendant
may suggest such failure and sign
judgment in the manner pre-
scribed.

Section 246—
Omit the words “Form No. 28
contained in the Second Schedule
hereto, or to the like effect”
and insert in lieu thereof the
words “form prescribed ”,

FIRST
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Act No. 13, 1957.

Supreme Court Procedure.

FIRST SCHEDULE—continued.

Reference
to Act.

Short Title.

Amendment.

Sections 252, 2563 and 254—

Omit the sections and insert in lieu
thereof the following sections :—

252. Every application for an
order nisi for a writ of habeas
corpus shall be made to a Judge.
Such application may be made ex
parte in the manner prescribed.

253. (1) Every order nisi for a
writ of habeas corpus shall be
returnable before a Judge sitting in
public chambers whether in Term
or not unless the Judge considers
that it should be returnable before
the Full Court.

(2) On the return of such
order the Judge or the Court may
dispose of the case as the circum-
stances appear to require and may
make such order as to costs as the
Judge or Court thinks fit.

254. Any order made by a
Judge under section two hundred
and fifty-two or two hundred and
fifty-three of this Act shall be
subject to appeal to the Full
Court within the same time and
in the same manner as prescribed
for motions for a new trial.

Section 263—

Omit the section.

Section 266—

Omit the words * The lowest scale
shall extend to all cases not
exceeding fifty pounds, the second
scale to all cases above fifty
and not exceeding one hundred
pounds, and the highest scale
to all other cases.”

Section 268, subsections (1) and (2)—
After the words “The Judges”
insert the words “or any five of
them ”.

FIRST
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FIRST SCHEDULE—continued.

Reference
to Act.

Short Title.

Amendment.

No. 29, 1902

No. 24, 1902

Arbitration Act,
1902.

Arrest on Mesne
Process  Act,
1902.

Sections 269 and 270—
Omit the sections.

Second Schedule—
Omit the Schedule.

Section 10—
Insert after the words ““ submission
may ” the words , by leave of a
Judge,”.

Section 5, paragraph (b)—
Omit the word ‘ twenty” and
insert in lieu thereof the words
“two hundred .

Section 11—
Omit the section and insert in lieu
thereof the following section :—

11. (1) Any person in respect of Application
whom a special order is made under for order to
section five of this Act may apply :"t ;led‘;r e
to a Judge for an order on the ;::1 ahd
plaintiff to show cause why the for discharge,
special order and any writ issued
thereunder should not be set
aside and for an order staying
proceedings on the special order
and any such writ in the mean-
time.

(2) Any person arrested upon a
writ of capias may apply to a
Judge at any time after such
arrest for an order on the plaintiff
to show cause why such person
should not be discharged out of
custody.

Section 12—
Omit the section and insert in lieu
thereof the following section :—

12. Any Judge may, upon the Hearing of
hearing of the application, make application.
such order therein as he thinks
fit and direct that the costs of the
application be paid by either
party.

FIRST
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FIRST SCHEDULE—continued.

thfeze(;?e Short Title. Amendment.
Section 13—
Omit “such order” and insert
in lieu thereof the words “ order
made under section twelve of
this Act .
No.8,1901 | Judgment Cred-| Section 27, subsection (1)—

No. 35, 1900

itors’ Remedies
Act, 1901.

Supreme . Court
and  Circuit
Courts Act,
1900.

(@) After the words “ the Supreme
Court ”” insert the words ““ or in
a District Court .

(b) Omit the words, ““of the said
Court ”” and insert in lieu thereof
the words ‘“‘of the Supreme Court
or the District Court, as the
case may be,”.

Section 31—
Omit the words ‘of the said
Court ” and insert in lieu thereof
the words ‘““of the Supreme
Court or the District Court, as
the case may be ”.

Section 1—
Omit the matter relating to Parts
IV and V and insert in lieu thereof
the following matter :—
PART IV.—Sittings of Court
elsewhere than at Sydney—
ss. 22-33.
PART IVa—Gaol Delivery—
s. 33A.

Section 19, paragraph (b)—
Omit the paragraph.

Insert in Part IV immediately before
section 22 the heading ‘‘ SITTINGS
oF COURT ELSEWHERE THAN AT
SYDNEY.”

Insert next after Part IV the
following new Part :—

PART IVa.
GaoL DELIVERY.
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FIRST SCHEDULE—continued.

Amendment.

Reference v s |
e Short Title. ‘

shall, at the times prescribed by
rules of court, make returns in
writing to the Supreme Court,
Sydney, as to all persons detained
in such prison, otherwise than in
pursuance of a sentence, giving
the particulars required by such
rules. If he fails to make such
returns, he may be ordered by
the Court to pay a fine not
exceeding five hundred pounds.

The Court shall, after the receipt
of such returns with respect to a
prison, deliver such prison.

For the purpose aforesaid the
Court may be constituted by one
Judge sitting in open court in the
exercise of the criminal jurisdic-
tion of the court.

Except as aforesaid, it shall
not be obligatory on the Court or a
Judge to deliver any prison, or fora
governor of a prison, unless so
directed by the Court or a Judge,
to make any such returns.

|
‘ 33a. The governor of each prison Gaol delivery.
i

Part V—
Omit the Part.

Section 39—
Omit the word ¢ three ”” and insert
in lieu thereof the word * five .

- Section 394, paragraph (a)—
\ Omit the word “ now ”.

Ne. 9, 1912 Supreme Court| Section 8—
and Circuit Omit the section.

Courts (Am-
endment) Act,
1912.

FIRST
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FIRST SCHEDULE—continued.

Reference
to Act.

Short Title. 1 Amendment.

No. 10, 1921

No. 16, 1900

No. 49, 1900

No. 31, 1912

No. 42, 1924

Land and Valua-| Section 13, subsection (1)—
tion Court Act, Omit the subsection and insert
1921. in lieu thereof the following
subsection :—
[ (1) All process issuing out of the
| court shall be in the form pre-
scribed, and be signed by the
officer issuing the process and
| marked with the court office
stamp.

l
Sheriff Act, 1900| Section I—
1 Omit the matter relating to Part
IV.

| Part TV—
Omit the Part.

Supreme Court| Sections 12 and 13—
Procedure Act, Omit these sections.
1900.
Section 14—
Omit the word ‘‘ three ”” and insert
in lieu thereof the word  five .
Section 16—
Omit the words ““ in the Schedule
to this Act, or .
| Schedule—
Omit the Schedule.
Section 32, subsection (2)—
(¢) Omit the words ““ and seal ”.
(b) Insert at the end thereof the
. words ““ or of the prothonotary
@ thereof ”.
Section 32, subsection (3)—
Omit the words ‘“ and seal ™.
Fifth Schedule—
Omit the words “ and seal ”.
Administration | Section 14—
of Justice Act,y Omit the section.
1924. Schedule—
Omit the Schedule.

Jury Act, 1912.

SECOND
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SECOND SCHEDULE.

CiTATION OF AcCTS.

First Column.

Second Column.

Administration of Justice Act, 1924.

Arbitration Act, 1902.
Arrest on Mesne Process Act, 1902.

Commercial Causes Act, 1903.
‘Common Law Procedure Act, 1899.

Equity Act, 1901.

-Judgment Creditors’ Remedies Act,
1901.

Jury Act, 1912.

Justices Act, 1902.

Land and Valuation Court Act, 1921.

Matrimonial Causes Act 1899.

Sheriff Act, 1900.

Supreme Court and Circuit Courts
Act, 1900.

Supreme Court Procedure Act, 1900.

Administration of Justice Act,
1924-1957.

| Arbitration Act, 1902-1957.

Arrest on Mesne Process Act,
1902-1957.

Commercial Causes Act, 1903-
1957.

Common Law Procedure Act,
1899-1957.

Equity Act, 1901-1957.

Judgment Creditors’ Remedies
Act, 1901-1957.

Jury Act, 1912-1957.

Justices Act, 1902-1957.

Land and Valuation Court Act,
1921-1957.

Matrimonial Causes Act, 1899-
1957.

Sheriff Act, 1900-1957.

Supreme Court and Circuit Courts
Act, 1900-1957.

Supreme Court Procedure Act,
1900-1957.

In the name and on behalf of Her Majesty 1 assent to

this Act.

Government House,
Sydney, 8th April, 1957.

J. NORTHCOTT,
Governor.

36

Sec. 2.







