Order of
Judge re-
quired for

prosecution.

ef. Act No.
32912,
8. 25,

DEFAMATION BILL, 1958.

Schedule of Amendments referred to in Legislative Council’s
Message of 9 December, 1958

No. 1.—Page 2, clause 3. After line 22 insert—

(3) The repeal of any enactment by this Act shall not be construed as
limiting the power of a court or julge to direct either party to an action to
give particulars or further particulars of his claim or defence or of any
pleadings or of the damages claimed.

No. 2.—Page 5, clause 11, lines 17 and 18. Omit “speech made by him” insert in lieu
thereof “proceeding”.

No. 3.—Page 5, clause 11, lines 19 and 20. After “presents” insert *, or secures the
presentation of,”.
No. 4.—Page 17. After line 24 insert—

33. A criminal prosecution cannot be commenced against any person for the
unlawful publication of any defamatory matter without the order of a Judge of
the Supreme Court or of a District Court first had and obtained.

Application for the order shall be made on notice to the person accused,
who shall have an opportunity of being heard against the application.

No. 5.—Page 18, clause 36, lines 28 to 37 both inclusive. Omit all words on these lines.

No. 6.—Page 19, clause 38, lines 24 to 35 inclusive. Omit clause 38.
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This PuBLIC BILL originated in the LEGISLATIVE ASSEMBLY, and,
having this day passed, is now ready for presentation to the LEGISLATIVE
COUNCIL for its concurrence.

ALLAN PICKERING,
Clerk of the Legislative Assembly.

Legislative Assembly Chamber,
Sydney, 27 November, 1958.

The LEeGISLATIVE COUNCIL has this day agreed to this Bill with
Amendments.

J. R, STEVENSON,
Clerk of the Parliaments.

Legislative Council Chamber,
Sydney, 9 December, 1958.

HNew South TWales

ANNO SEPTIMO

ELIZABETHZE I REGINA
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Act No. , 1958.

An Act to state and amend the law relating to
defamation; to repeal the Defamation Act, 1912,
and certain other enactments; and for purposes
connected therewith.

BE it enacted by the Queen’s Most Excellent Majesty, by {
and with the advice and consent of the Legislative

Council and Legislative Assembly of New South Wales in

Parliament assembled, and by the authority of the same, as
5 follows : —

1. This Act may be cited as the “Defamation Act, 1958”. short title.

2. The Acts mentioned in the Schedule to this Act are to Repeal.
the extent therein expressed hereby repealed.

44925 85—A 3.

NotE.—The words to be omitted are ruled through; those to be inserted are

R.

printed in black letter.
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Defamation.

3. (1) (a) Any alteration of the law by this Act, whether Savings.
by the repeal of an enactment or otherwise, does not affect—
(i) a right, privilege, obligation or liability acquired,
accrued or incurred before the commencement of
- this Act under the law that is so altered;
(ii) a penalty, forfeiture, or punishment incurred in
respect of an offence committed against the law that

is so altered ; .
(iii) a legal proceeding or remedy in respect of such
10 a right, privilege, obligation, liability, penalty, for-

feiture or punishment.
(b) Such a proceeding or remedy may be
instituted, continued or enforced and such a penalty, forfei-
ture or punishment may be imposed and enforced as if the
15 Jaw that is so altered had not been altered.
(c) This subsection does not limit any saving in
the Interpretation Act of 1897.
(2) Except where this Act deals with, and makes a
different provision for, any protection or privilege existing by
20 Jaw immediately before the commencement of this Act,
nothing in this Act is to be construed to affect any such
protection or privilege.
(3) The repeal of any enactment by this Act shall not
be construed as limiting the power of a court or judge to
25 direct either party to an action to give particulars or further
particulars of his claim or defence or of any pleadings or of
the damages claimed.
4. In this Act, unless the context or subject matter Definitions. '
otherwise indicates or requires—
30 “Broadcasting station” means any station—
(a) provided by the Postmaster-General and
from which the Australian Broadcasting
Commission broadcasts programmes and
other services ; or
35 (b) in respect of which a person holds a license
for a commercial broadcasting station
under Part IV of the Broadcasting and
Television Act 1942-1956 of the Parliament
of the Commonwealth.
40 “Indictment” includes information presented or filed as
provided by law for the prosecution of an offence.

“Jury”
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“Jury” includes a judge of a district court sitting for the cf. Act No.
determination of questions of fact in an action in a ?;'2'3‘1912’
district court.

; “Licensee” means—

5 (a) in relation to a broadcasting or television
station referred to in paragraph (a) of
the definition of ‘“Broadcasting station”
or in paragraph (a) of the definition
of “Television station”—the Australian

10 Broadcasting Commission ;

(b) in relation to a broadcasting or television
station referred to in paragraph (b) of the
definition of “Broadcasting station” or in
paragraph (b) of the definition of “Tele-

15 vision station”—the person who in respect
thereof holds a license for a commercial
broadcasting or television station, as the
case may be, under Part IV of the Broad-
casting and Television Act 1942-1956 of

20 the Parliament of the Commonwealth.

VPN R : .
Periodical” includes any newspaper, review, magazine, ¢ Qld.

or other writing or print, published periodically. f% Vic3. No.
FHEE
Tas. 59 Vic.
No. 11,
s. 3;
Crim. Codes,
QId. s. 365;
Tas. s. 196;
3 : ’ o W.A. s. 345,
“Proprietor”, in relation to a periodical, means as well ¢f. Act No.

the sole proprietor of the periodical, as also, in the 3251912’
25 case of a divided proprietorship, the persons who, ™
as partners or otherwise, represent and are respon-
sible for any share or interest in the periodical as
between themselves and persons in like manner
representing or responsible for the other shares or
30 interests therein, and no other person.

“Television station” means any station—
(a) provided by the Postmaster-General and
from which the Australian Broadcasting

Commission televises programmes and
35 other services; or (b)
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(b) in respect of which a person holds a
license for a commercial television station
under Part IV of the Broadcasting and
Television Act 1942-1956 of the Parliament
5 of the Commonwealth. ¥

Defamation.

5. Any imputation concerning any person, or any member Defamatory
of his family, whether living or dead, by which the reputa- matter.
tion of that person is likely to be injured, or by which he is ‘{flcT';?os?l
10 likely to be injured in his profession or trade, or by whichs.4;
other persons are likely to be induced to shun or avoid or Qﬂjms .
ridicule or despise him, is called defamatory, and the matter ‘"1;325 197,

of the imputation is called defamatory matter. 346.

The imputation may be expressed either directly or by
15 insinuation or irony.

6. The question whether any matter is or is not defamatory Functions

is a question of fact. of judge
and jury.

The question whether any matter alleged to be defamatory cf. Tas. 59
is or is not capable of bearing a defamatory meaning is a:"sc i
20 question of law. Crim. Codes,

QId. s. 367;
Tas. s. 198;
W.A.s. 347.

7. A person who, by spoken words or audible sounds, or Definition
by words intended to be read either by sight or touch, or of defama-
by signs, signals, gestures, or visible representations publishes of. Tas. 59
any defamatory imputation concerning any person is said to Vic. No. 11,

25 defame that person. Crs.m Codes, >
QId. 5. 368;
Tas. s. 199;
W.A.s. 348.

8. (1) Publication is, in the case of words spoken, or Publication.
audible sounds made, in the hearing of a person other than the Cf Tas. 59
person defamed, the communication of the words or sounds to s 7: e 1
that other person by the speaking of the words or making of Crim. Codes,

30 the sounds, and, in the case of signs, signals or gestures, the %‘,‘Z; . 333;
making of the signs, signals or gestures so as to be seen or felt W-A.s. 349.

by,
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by, or otherwise come to the knowledge of, any person other
than the person defamed, and, in the case of other defamatory
matter, the delivering, reading, exhibiting, or other communi-
cation of it, or the causing of it to be delivered, read, or
5 exhibited to, or to be read or heard by, or to be otherwise
communicated to, a person other than the person defamed.

(2) The expressions ‘“publish”, “publishes” and
“publishing” have interpretations corresponding to that of
publication.

10 9. It is unlawful to publish defamatory matter unless the publication

publication is protected, or justified, or excused by law. & r‘;efama'
matter is
prima facie
unlawful.
cf. Tas. 59
Vic. No. 11,

s. 8;
Crim. Codes,
Qld. s. 370;
Tas. s. 201;
W.A. s. 350.

10. The unlawful publication of defamatory matter is an pefamation

actionable wrong. actionable.
cf. Tas. 59
Vic. No. 11,
5.9;
Qld. 53 Vic.
No. 12,
s.9.

Absolute Protection.

15 11. (1) A member of either House of Parliament does not privilege

incur any liability as for defamation by the publication of any glfeﬁ?'“a'

defamatory matter in the course of a speeeh made by ki ¢ 1, 50

proceeding in Parliament. Vi{:(.)No. 11,
s. 10;
Crim. Codes,
Qld. s. 371;
Tas. s. 202;
W.A.s. 351.

(2) A person who presents, or secures the presentation peitions.
20 of, a petition to either House of Parliament does not incur
any liability as for defamation by the publication to that
House of Parliament of any defamatory matter contained in
the petition.
(3)
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(3) A person does not incur any liability as for paia-
defamation by publishing, by order or under the authority memf}sry
of either House of Parliament, a paper containing defamatory
matter.

5 The Government Printer is deemed to publish the reports
of the debates and proceedings in the Legislative Council
by order or under the authority of that Council and to publish
the reports of the debates and proceedings in the Legislative
Assembly by order or under the authority of that Assembly. »

10 12. A person does not incur any liability as for defamation Privileges

by publishing in the course of any proceeding held before or %3#352;

under the authorlty of any court of justice, or in the course and others

of any inquiry made under the authority of any statute, or g’fclg;’se

under the authority of Her Majesty, or of the Governor, or &e.
15 of either House of Parliament, any defamatory matter. %/fi'cT;Jsés?l
S. li; i
Crim. Codes,
QId. s. 372;
Tas. s. 203;
W.A.s. 352.

13. A person appointed under the authority of a statute, Reports of
or by or under the authority of Her Majesty, or of the f’n‘?lf]‘lﬂes
Governor, to hold any inquiry does not incur any 11ab111ty as of Tas. 59

for defamation by publishing any defamatory matter in any Vlfz-No 11,

20 official report made by him of the result of the inquiry. b fed Codes,
Qld. s. 373;
Tas. s. 204;
W.A.s. 353.

Protection.

14. (1) Tt is lawful to publish in good faith for the publication
information of the public— of matters
of public
interest.

cf. Tas. 59

Vic. No. 11, .
s. 13;

Crim. Codes,

Qld. s. 374;

Tas. s. 205;

W.A.s. 354,

(a) a fair report of the proceedings of either House of Proceedings

25 the Parliament of the Commonwealth or of the olraria-
Parliament of this State or of either House or the
House of Parliament of any other State of the
Commonwealth ;

(b)
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(b)

a fair report of the proceedings of any committee Proceedings
of any such House as is referred to in paragraph (a) gfeﬁ';‘;i‘;
of this subsection or of any joint committee of both committees.
Houses of the Parliament of the Commonwealth or

of the Parliament of this or any other State of the

Commonwealth;

(c) a copy of, or an extract from or a fair abstract of, Parliamen-

(d)

(e)

any report, paper, votes, or proceedings published oer L e
by order or under the authority of any such House
as is referred to in paragraph (a) of this subsection;

a fair report of the public proceedings of any court Proceedings
of justice, whether the proceedings are preliminary of i
or interlocutory or final, or of the result of any

such proceedings, unless, in the case of proceedings

that are not final, the publication has been prohibited

by the court, but for the purposes of this paragraph

matter of a defamatory nature ruled to be
inadmissible by a court is not part of the public
proceedings of the court;

a copy or a fair abstract of any default judgment, Judgments
or of the entries relative to any default judgment, g§ ]Cl?sliféz
that are recorded in any books kept in the office

of any court of justice;

(f) a fair report of the proceedings of any inquiry held proceedings

(g)

under the authority of any statute, or by or under of official
the authority of Her Majesty, or of the Governor- W
General-in-Council, or of the Governor, or an extract

from or a fair abstract of any such proceedings, or

a copy of, or an extract from or a fair abstract of, an

official report made by the person by whom the
inquiry was held;

at the request or with the consent of a Government pyplic
office or department, officer of State or officer of notifications
police, a notice or report issued by the office, ;yest?vem.
department, or officer for the information of the

public;

(h)
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(h) a fair report of the proceedings of any local authority, Proceedings
board, or body of trustees, or other persons, duly oflocal
; ik authorities.
constituted under the provisions of any statute for the
discharge of public functions, so far as the matter
5 published relates to matters of public concern, except
where neither the public nor any newspaper reporter
is admitted ;

(i) a fair and accurate report of the proceedings of the Certain
Committee of the Australian Jockey Club upon the g;occedi"gs
10 hearing of any appeal to such Committee in Australian
accordance with the provisions of section thirty-two Jockey Club.
of the Australian Jockey Club Act 1873, as amended
by subsequent Acts;

(j) a fair report of the proceedings of any public meeting, pubiic
15 so far as the matter published relates to matters of meetings.
public concern.

“Public meeting” in! this subsection means a meeting lawfully
held for a lawful purpose, and for the furtherance or discussion
in good faith of a matter of public concern, or for the advocacy

20 of the candidature of any person for a public office, whether
the admission to the meeting was open or restricted.

A publication is said to be made in good faith for the
information of the public if the person by whom it is made is
not actuated in making it by ill-will to the person defamed, or

25 by any other improper motive, and if the manner of the
publication is such as is ordinarily and fairly used in the case
of the publication of news.

In the case of the publication in a periodical, or as part of

a programme or service provided by means of a broadcasting
30 or television station and intended for reception by the general
public, of any report or matter referred to in paragraphs (b),
(f), (g), (h), (i) and (j) of this subsection, it is evidence of
want of good faith if the defendant has been requested by the
plaintiff to publish in the manner in which the original
35 publication was made a reasonable letter or statement by
way of a contradiction or explanation of the defamatory matter

and
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and has refused or neglected to do so, or has done so in a
manner inadequate or not reasonable having regard to all the
circumstances.

(2) Nothing in the foregoing provisions of this section
5 shall be construed as protecting the publication of any matter
the publication of which is prohibited by law.

(3) Nothing in this section shall be construed as
protecting the publication in a periodical, or as part of a
programme or service provided by means of a broadcasting

10 or television station and intended for reception by the general
public, of any report of any such proceedings, or of the result
of any such proceedings, as are referred to in paragraph (d)
of subsection one of this section, unless the publication is
made contemporaneously with the proceedings or with the
15 result of the proceedings, as the case may be.

The foregoing provisions of this subsection do not apply
to or in relation to the printing or publishing of any matter
in any separate volume or part of any bona-fide series of law
reports which does not form part of any other publication

20 and consists solely of reports of proceedings in courts of law
or in any publication of a technical character bona-fide
intended for circulation among members of the legal
profession.

(4) In any civil action, any matter of defence under
25 this section may be pleaded specially with a plea of not guilty,
or any other plea, without the leave of a judge.

15. It is lawful to publish a fair comment—

(a) respecting any of the matters with respect to which
the publication of a fair report in good faith for the
30 information of the public is by section fourteen of
this Act declared to be lawful;
(b)

cf. Act No.
32,1912,
.29 (2).

Fair
comment.
cf. Tas. 59
Vic. No. 11,
s. 14;

Crim. Codes,
Qld. s. 375;
Tas. s. 206;
W.A. s. 355.

Public
proceedings.
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(b) respecting the public conduct of any person who
takes part in public affairs, or respecting the character
of any such person, so far as his character appears
in that conduct;

5 (c) respectlng the conduct of any public officer or public
servant in the discharge of his public functions, or
respecting the character of any such person, so far as
his character appears in that conduct;

(d) respecting the merits of any case, civil or criminal,
10 that has been decided by any court of justice, or
respecting the conduct of any person as a judge,
party, witness, counsel, solicitor, or officer of the
court, in any such case, or respecting the character
of any such person, so far as his character appears
15 in that conduct;

(e) respecting any published book or other literary
production, or respecting the character of the author,
so far as his character appears by the book or
production;

20 (f) respecting any composition or work of art, or
performance publicly exhibited, or respecting the
character of the author or performer or exhibitor, so
far as his character appears from the matter
exhibited ;

25 (g) respecting any public entertainment or sports, or
respecting the character of any person conducting
or taking part therein, so far as his character appears
from the matter of the entertainment or sports, or
the manner of conducting the entertainment or

30 sports;

(h) respecting any communication made to the public
on any subject.

Whether a comment is or is not fair is a question of fact.
If it is not fair, and is defamatory, the publication of it is
35 unlawful.
16.

10

Public
conduct of
public men.

Public
conduct of
public
officers.

Proceedings
in courts
of justice.

Books.

Public

exhlbltions
T per-

formances

Public
enter-
tainments.

Communica-
tions to
the public.
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16. It is lawful to publish defamatory matter if the matter Truth.

is true, and if it is for the public benefit that the publication g;_. T?\Js. 5?1
ic. No. 11,

5

10

15

20

25

30

complained of should be made.

s. 16;

Crim. Codes,
Qld., s. 376;
Tas. s. 207;

Qualified Protection. W.A. s. 356.

17. It is a lawful excuse for the publication of defamatory Excuse.

matter if the publication is made in good faith—

(a)

(b)

(c)

(d)

(e) for the purpose of giving information to the person

cf. Tas. 59
Vic. Ne. 11,
8.:17;

Crim. Codes,
Qld. s. 377;
Tas. s. 208;
W.A.s. 357.

by a person having over another any lawful Censure by

authority in the course of a censure passed by him apﬁif,%?lt;

on the conduct of that other in matters to which

the lawful authority relates; |

for the purpose of seeking remedy or redress for Seeking
some private or public wrong or grievance from s
a person who has, or whom the person making the
publication believes, on reasonable grounds, to have,
authority over the person defamed with respect to

the subject matter of the wrong or grievance;

for the protection of the interests of the person Interest.

making the publication, or of some other person, or
for the public good ;

Answer to

in answer to an inquiry made (pursuant to contract el

or otherwise) of the person making the publication
relating to some subject as to which the person by
whom or on whose behalf the inquiry is made has,
or is believed, on reasonable grounds, by the person
making the publication to have, an interest in
knowing the truth;

Information.

to whom it is made with respect to some subject as
to which that person has, or is believed, on reasonable
grounds, by the person making the publication to
have, such an interest in knowing the truth as to
make his conduct in making the publication
reasonable under the circumstances ;

(f)
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(f) on the invitation or challenge of the person defamed ; Challenge.

(g) in order to answer or refute some other defamatory pefence.
matter published by the person defamed concerning
the person making the publication or some other
5 person;

(h) in the course of, or for the purposes of, the discussion public
of some subject of public interest, the public discussion.
discussion of which is for the public benefit and if,
so far as the defamatory matter consists of comment,

10 the comment is fair.

For the purposes of this section, a publication is said to
be made in good faith if the matter published is relevant to
the matters the existence of which may excuse the publication
in good faith of defamatory matter; if the manner and

15 extent of the publication do not exceed what is reasonably
sufficient for the occasion; and if the person by whom it is
made is not actuated by ill-will to the person defamed, or by
any other improper motive, and does not believe the
defamatory matter to be untrue.

20 Good Faith.

18. When any question arises whether a publication of gurden of
defamatory matter was or was not made in good faith, and it P;ngfgfth
appears that the publication was made under circumstances ff Tas. 59

which would afford lawful excuse for the publication if it was Vic. No. 11,

25 made in good faith, the burden of proof of the absence of SCrlusn Codes,
good faith lies upon the party alleging the absence. . o0
as. s. 5

W.A.s. 358.

Relevancy and Public Benefit Questions of Fact.

19. Whether any defamatory matter is or is not relevant to Relevancy
any other matter, and whether the public discussion of any i

30 subject is or is not for the public benefit, are questions of fact. q;ltf:stitons
o1 1act.

cf. Tas. 59
Vic. No. 11,
s.19;

Crim. Codes,
Qld. s. 379;
Tas. s. 210;

W.A. s. 359.
Defence 2
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Defence in Case of Defamation by Words, Sounds, Signs,
Signals or Gestures.

20. (1) Inany case other than that of words intended to be Defence in

read, it is a defence to an action or prosecution for publishing case of
defamation

5 defamatory matter to prove that the publication was made on by words,
an occasion and under circumstances when the person defamed :;’g‘;‘;ds’
was not likely to be injured thereby. signals or

gestures.

(2) The defence referred to in subsection one of this cf. T?g- 5?1
: f .No. 11,
section may be set up under a plea of not guilty. 5. 20;
Qld. 53 Vic.
No. 12, s. 20;
Crim. Codes,
Qld. s. 382;
Tas. s. 211;

10 Civil Proceedings. W.A.s. 362.

21. 1In an action for defamation the defendant may (after Evidence

notice in writing of his intention to do so duly given to the °fapology
admissible in

plaintiff at the time of filing or delivering the plea in the mitigation of

action) give in evidence in mitigation of damages that he made 9amages.

15 or offered an apology to the plaintiff for the defamation before gfz‘?ﬁ?"

the commencement of the action, or, if the action was s.lf:j (;%;
commenced before there was an opportunity of making or %cho, 12,
offering the apology, as soon afterwards as he had ans.2l; Tas.

opportunity of doing so. f?,\s/.l%ll.%'

20 22. (1) In an action for the publication of defamatory pefamatory
matter in a periodical, the defendant may plead that the matter mal.‘eé.i"[ﬁ
was published without actual ill-will to the person defamed or f,feréoofwa
other improper motive, and without gross negligence, and that ig‘;l:ﬁ;?d
before the commencement of the action, or at the earliest tion without

25 opportunity afterwards, he inserted in the periodical a full ﬂgg‘;’iiéle flfc‘g
apology for the defamation or, if the periodical was ordinarily S ALNG.
published at intervals exceeding one week, offered to publish 32, 1912,
the apology in any periodical to be selected by the plaintiff. :jlgd;. 53 Vic.

No. 12, 5. 22;
(2) The defendant upon filing the plea may pay into o 1519 i o
30 court a sum of money by way of amends for the injury

sustained by the publication of the defamatory matter.

(3) To the plea the plaintiff may reply generally
denying the whole thereof.
23.
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23. The court or a judge, upon an application by or on Consolida-
behalf of two or more defendants in actions in respect of the tion of
& actions.
same, or substantially the same, defamatory matter brought ¢ A no.
by one and the same person, may make an order for the 32,1912,
5 consolidation of the actions, so that they shall be tried g 11‘11_;53
together ; and after the order has been made, and before the Vic. No. 12,
trial of the actions, the defendant in any new action instituted S5 vic xo.
in respect to the same, or substantially the same, defamatory 11,s.23.
matter may be joined in a common action upon a joint
10 application being made by that defendant and the defendants

in the actions already consolidated.

In an action consolidated under this section, the jury shall
assess the whole amount of the damages (if any) in one sum,
but a separate verdict shall be given for or against each

15 defendant in the same way as if the actions consolidated had
been tried separately ; and if the jury find a verdict against the
defendant or defendants in more than one of the actions so
consolidated, the jury shall proceed to apportion the amount
of damages so found between and against the said last-

20 mentioned defendants; and the judge at the trial, if the
plaintiff is entitled to the costs of the action, shall make such
order as he may deem just for the apportionment of those costs
between and against those defendants.

24. At the trial of an action for the publication of Compensa-
25 defamatory matter the defendant may give in evidence, in tionin
mitigation of damages, that the plaintiff has already recovered, actions

or has brought actions for damages, or has received or agreed fgﬁﬁf&?e
to receive compensation in respect of other publications of tion of

defamatory matter to the same purport or effect as the d?“:ge;
30 matter for the publication of which such action has been ‘3:2',19°§2, o

brought. 5.6 (2);
QId. 53 Vic.
No. 12,
s. 24;
Tas. 59 Vic.
No. 11,
s. 24.

25. The proprietor of a periodical may upon the written Disclosing

request of a person who has commenced an action in respect a‘ﬁ‘t‘:r‘ff

of defamatory matter contained in an article, letter, report, article.

35 or writing in the periodical supply to that person the name cf. Act No.
e 32i 21912,
S. 14,
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and address of the person who supplied the article, letter,
report, or writing to the periodical, and in default of compli-
ance with the request the person who has commenced the
action may apply to a Judge of the Supreme Court who may,

5 if he sees fit, after hearing the proprietor, direct that the name
and address be so supplied.

Criminal Proceedings.

26. Any person who unlawfully publishes any defamatory ynlawful
matter concerning another is liable, upon conviction on ggglel;:;gn
10 indictment, to imprisonment for any term not exceeding one tory matter.

year or a penalty of such amount as the court may award or cf. Act No.

32,1912,
both. ss. 14, 15;
> Crim. Codes,
If the offender knows that the defamatory matter is false, Qld.s. 380;

he is liable, upon conviction on indictment, to imprisonment %f,\ssz;éo

15 for any term not exceeding two years or a penalty of such
amount as the court may award or both.

27. (1) Any person who— Publishing
. . or
(a) publishes or threatens to publish any defamatory threa{)elr_li}rllg
matter concerning another, or El(éfl;l:naltsory
matter

20 (b) directly or indirectly threatens to print or publish, with
or directly or indirectly proposes to abstain from intentto
ity o 3 s . . . €xto:
printing or publishing, or directly or indirectly offers money, &c.
to prevent the printing or publishing of any matter gf. Act No.

or thing concerning another, s_2i31; 4
PR Crim. Codes,
25 with intent— QId. s. 383;

Tas. s. 216;
(i) to extort any money or security for money, or any W.A.s.363.

valuable thing from that other person or from any
other person, or

(ii) to induce any person to confer upon or procure
30 for any person any appointment or office of profit
or trust,

is liable, upon conviction on indictment, to imprisonment for
any term not exceeding three years.

(2)
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(2) Nothing in this section alters or affects any law
in force immediately before the commencement of this Act
in respect of the sending or delivery of threatening letters or
writings.

5 28. A person charged in criminal proceedings with the pefence of
unlawful publication of defamatory matter, who sets up as a g:fg;r;;fwr
defence that the defamatory matter is true and that it was for matter to S
the public benefit that the publication should be made, shall b speci-

: ., ally
plead the matter of the defence specially, and may plead it pleaded.

ith ther plea, t the plea of guilty. f. Crim.

10 with any other plea, except the plea of guilty cCoderslanld.
s. 599;
Tas. s. 213.

29. On the trial of a person charged with the unlawful General

publication of defamatory matter, the jury may give a general Zﬁ;(:lgcé ke

verdict of guilty or not guilty upon the whole matter in issue, defamation.

in like manner as in other cases. cf. Crim.
Codes, Qld.
5. 625;
W.A. 5. 643.

15 30. In the case of a prosecution of any person by a private costs in

prosecutor on the information of the private prosecutor on g:;‘ef;lgf

a charge of the unlawful publication of any defamatory gefamation.
matter— cf. Crim.
3 gl ) : Codes, QId.
(a) if the accused person is indicted and acquitted he is s, 661;
g : W.A. . 675;
20 entitled to recover from the prosecutor his costs of ActNo. 32,
defence, unless the court otherwise orders; 1912,s.22.

(b) if the accused person pleads that the defamatory
matter was true and that it was for the public benefit
that the publication should be made, then, if that

25 issue is found for the Crown, the prosecutor is
entitled to recover from the accused person the costs
sustained by the prosecutor by reason of that plea
unless the court otherwise orders.

Those costs shall be taxed by the proper officer of the
30 court before which the. indictment for the offence was tried.
31.
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31. Where a person is charged before a stipendiary Evidence
magistrate with an indictable offence respecting the unlawful ggr‘r‘ﬁggﬁﬁ?
publication of defamatory matter, the stipendiary magistrate in committal
may receive evidence as to any matter which may be given Proceedings.

5 in evidence by way of defence by the person charged on his gfzf,‘;;g“’

trial on indictment; and the stipendiary magistrate if of s.23.

opinion after hearing the evidence, that there is a strong or

probable presumption that the jury on the trial would acquit

the person charged, may dismiss the case.

' 10 32. Where a person is charged before a stipendiary Summary
magistrate with an indictable offence respecting the unlawful fonviction
publication of defamatory matter, and the stipendiary defamation.
magistrate is of opinion that, though the evidence for the cf. Ibid.
prosecution is sufficient to put the person charged on his trial, SCrzlfn Codes.

15 the case is of a trivial nature, and that the offence may be Qld.s. 389;
adequately punished under this section, the stipendiary st
magistrate shall cause the charge to be reduced into writing
and read to the person charged, and shall then address a
question to him to the following effect, “Do you desire to be

20 tried by a jury, or do you consent to the case being dealt with
summarily?”; and if the person charged consents to the case
being dealt with summarily, the stipendiary magistrate may
summarily convict him, and adjudge him to pay a fine not
exceeding fifty pounds.

25 33. A criminal prosecution cannot be commenced against Order of
any person for the unlawful publication of any defamatory o’x':-(i’feedrfeér
matter without the order of a Judge of the Supreme Court 5y yune
or of a District Court first had and obtained. i

Application for the order shall be made on notice to the

30 person accused, who shall have an opportunity of being heard

against the application.

3 Provisions with Respect to Publishers and Sellers of
Periodicals and Sellers of Books, &c. :
33. 34. A proprietor, publisher or editor of a periodical is Liability of
35 not criminally responsible for the unlawful publication in the g{l‘{)‘l’fs‘g‘e‘f
periodical of defamatory matter if he shows that the matter and editor
complained of was inserted without his knowledge and without ‘;feri st
negligence on his part. ot G
General authority given to the person who actually inserted Codes, Qld.
40 the defamatory matter to manage or conduct the periodical Tas. s 217:
as editor or otherwise, and to insert therein what in his W A.s.364.
discretion he thinks fit, is not negligence within the meaning

85—B of
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of this section, unless it is proved that the proprietor or
publisher or editor when giving that general authority meant
that it should extend to and authorise the unlawful
publication of defamatory matter, or continued that general

5 authority, knowing that it had been exercised by unlawfully
publishing defamatory matter in any number or part of the
periodical.

34 35. A person does not incur any liability as for protection
of innocent

defamation merely by selling— of innoc:
10 (a) any number or part of a periodical unless he knows apenfi‘%‘g,‘gilss

that the number or part contains defamatory matter, &c.
or that defamatory matter is habitually or frequently g,ficTI{ISb?l

contained in that periodical, or ss. 32,33;
Qld. 53 Vic.

(b) a book, pamphlet, print or writing, or other thmg No. 1 34, 35
15 not forming part of a periodical, although it contains Crim’ Codes,
defamatory matter, if at the time of the sale he does Qld-ss. 385,
not know that the defamatory matter is contained Tas, ss. 218,

3 219; WA,
therein. ss. 365, 366.

39- 36. An employer is not responsible as for the unlawful Protection

20 publication of defamatory matter merely by reason of the sale i,

by his servant of a book, pamphlet, print, or writing, or other ¢ Tas. 59
thing, whether a perlodlcal or not, containing the defamatory Vic. No. 11,
matter, unless it is proved that the employer authorised the Q]d " 53 Vic.
sale, knowing that the book, pamphlet, prmt writing, or other No.12, s. 36;

Crim. Codes,

25 thing, contained defamatory matter, or, in the case of a number Qiq. s. 387;
or part of a periodical, that defamatory matter was habitually T35, 52§27

or frequently contained in the periodical.

ag&ms%t—hepfepﬁe%e%efpﬂ-bhshef-%edﬁe%ef&nypﬁon
30 pem.w&?%heefﬁbhe&ﬁeﬁe%&peﬂed&eah pub[f,sf

%ameel%hefem-w&hea%t-heefde?%&}adgeeﬁ%hembe'by

Smeme@eu%te%%&d%eﬁeemﬁ%s%hadaﬁd;ﬁgg“

f.

35 Apphmm&eeyd&shﬂlbemdeeﬁmtegzﬁg‘go
the person aeeused; who shall have an eppeﬁaﬁiby of %Inm. Codes,
being heara agatist the appheation Qld. s.1'388;

Provisions %a‘j\s 2%};8

etor,
her,

36: A erbminal proseention eannot be eemmeﬁeedpmserﬁon
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Provisions with Respect to Broadcasting and Television
Stations.

37. A licensee, general manager or manager of a broad- Liability of
casting or television station is not criminally responsible for L‘gﬁgﬁ:f
5 the unlawful publication of defamatory matter as part of a manager or
programme or service provided by means of the broadcasting g’;ﬁ,‘;ﬁ,ﬁgggf,g
or television station, as the case may be, and intended for or television
reception by the general public, if he shows that the matter S*!°™
complained of was included without his knowledge and

10 without negligence on his part.

General authority given to the person who actually included
the defamatory matter to manage or conduct the broadcasting
or television station as general manager, manager or otherwise,
and to include in programmes or services what in his

15 discretion he thinks fit, is not negligence within the meaning of
this section, unless it is proved that the licensee, general
manager or manager when giving that general authority meant
that it should extend to and authorise the unlawful publication
of defamatory matter, or continued that general authority,

20 knowing that it had been exercised by unlawfully publishing
defamatory matter in a programme or service provided by
means of the broadcasting or television station, as the case
may be, and intended for reception by the general public.

25 against the leensee; general manager; or manager; op Of liceinsee,

general 1

&ﬁyp@*ﬁﬁﬂfeﬁ-p&ﬁﬂ%bl—ef%t—heeeﬂé&%%mﬁﬂ&gemeﬂtmana er,
#&W%M%M%uﬂ&?%ﬁo&mmg
privhbenton f &ny deﬁam-&tefybymat-tef %pﬁ a %Etgé( VE’;:

30 easting or television station; as the ease may be; without of jud ge.
the order of & Judge of the Supreme Court or of a

3% A eriminal proseention eannet be eemmeneedProse;uuon

Application for the order shall be made on notice to
the person aeeused; whe shall have an oppertunity of
35 hebpre frespd tretrbbeed bhe b tertbers

Evidence.
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Evidence.

39- 38. Upon the trial of an action for unlawfully publishing Prima facic
defamatory matter that is contained in a book or periodical, ;f]‘gﬁgggé’rf
the production of the book, or of a number or part of the of book or
5 periodical, containing a printed statement that it is printed :fer(';?jm;l'
or published by or for the defendant, shall be prima facie vic No. 12,
evidence of the publication of the book, or of the number or $: 38; Tas.
s e 59 Vic. No.
part of the periodical, by the defendant. ‘11, s. 36.

40: 39. Upon the trial of an action or prosecution for Evidence
10 unlawfully publishing defamatory matter that is contained in g’e‘fgri:;‘;tfi‘(’);.

a periodical, after evidence sufficient in the opinion of the Qld. 53

court has been given of the publication by the defendant of Vic. No. 12,

the number or part of the periodical containing the matter s so

complained of, other writings or prints purporting to be other Vic. No. 11,
15 numbers or parts of the same periodical previously or ¢rim. Code,

subsequently published, and containing a printed statement Qld.s. 640.

that they were published by or for the defendant, are admissible

in evidence on either side, without further proof of publication

of them.

20 Staying Proceedings.

44 40. (1) If the defendant in any civil or criminal proceeding papers and
commenced or prosecuted in respect of the publication by proceedings
. published by
the defendant, or by his servants, of any report, paper, votes, authority of
or proceedings of the Legislative Council or of the Legislative Parliament.
25 Assembly, brings before the court in which the proceeding k4t N
is pending, or before any judge thereof, first giving twenty-four ss. 26, 27;
hours’ notice of his intention to do so to the prosecutor or 31,‘11523 s\glc
plaintiff in the proceeding, a certificate under the hand of 40.41;
the President or Clerk of the Legislative Council or the Qﬁ{,“sg%‘g’gf&
30 Speaker or Clerk of the Legislative Assembly, as the case Ta:; ss. 223,
may be, stating that the report, paper, votes, or proceedings, W .A.s. 733.
as the case may be, was or were published by the defendant,
or by his servants, by order or under the authority of the
Council or Assembly, as the case may be, or of a committee
35 thereof, together with an affidavit verifying the certificate,
the court or judge shall immediately stay the proceeding, and
the proceeding shall be deemed to be finally determined by

virtue of this section.
(2)
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(2) The Government Printer is deemed to publish
the reports of the debates and proceedings in the Legislative
Council by order or under the authority of that Council and
to publish the reports of the debates and proceedings in the

5 Legislative Assembly by order or under the authority of that
Assembly.

(3) If the defendant in any civil or criminal proceeding
commenced or prosecuted in respect of the publication of any
copy of such report, paper, votes, or proceedings as is or are

10 referred to in subsection one of this section brings before the
court in which the proceeding is pending, or before any judge
thereof, at any stage of the proceeding the report, paper, votes,
or proceedings, and the copy, with an affidavit verifying the
report, paper, votes, or proceedings, and the correctness of the

15 copy. the court or judge shall immediately stay the proceed-
ing, and the proceeding shall be deemed to be finally
determined by virtue of this section.

Laws Relating to Newspapers and Printing to be Observed.

42. 41. (1) Notwithstanding the foregoing provisions of this Benefits of
20 Act a defendant in any proceeding, civil or criminal, shall not ::gfé;s
be able to avail himself of any of the benefits or advantages not to
enacted by any of the provisions of sections twenty, twenty- fg‘gggn
one, twenty-two, twenty-four and thirty-four of this Act dantsif
unless at the time of the publication of the article lrig‘f]atmg
25 complained of, if it is a printed article, all the provisions prmtmg,
made by law for regulating the printing and publication of ;¢ gl:e‘;,e
newspapers and papers of a like nature, or of the trade of comphed
printing generally, applicable to such a work as that in which % f At No.
the article is printed, have been complied with. 323 ;912
S. .
30 (2) Any specified non-compliance with any provision
so made by law is a good answer to any pleading under this

Act.

(3) The defendant is nevertheless bound by the other
parts of this Act.
Slander
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Slander of Title and Blasphemous, Seditious and Obscene
Libels.
43- 42. (1) Except as provided in subsection two of this Actnotto

section, nothing in this Act applies to the actionable wrong Iy 0

5 commonly called “slander of title” or to the misdemeanour of gtle :{c

publishing a blasphemous, seditious or obscene libel. mous,
seditious

or obscene
libels.

cf. Qld. 53
Vic. No. 12,
5.46;

Tas. 59 Vic.
No. 11,
s.42.

(2) It is not necessary to set out in an information, cf Act No.
indictment, or oriminal proceeding instituted against the 3 . lg912
publisher of an obscene or blasphemous libel the obscene or
10 blasphemous passages; it is safficient to deposit the book,
newspaper, or other document containing the alleged libel
with the information, indictment, or criminal proceeding,
together with particulars showing precisely by reference to
pages, columns, and lines in what part of the book, newspaper,
15 or other document, the alleged libel is to be found ; and those
particulars shall be deemed to form part of the record, and
all proceedings may be taken thereon as though the passages
complained of had been set out in the information, indictment
or proceeding.

20 SCHEDULE. Sec. 2.
Reference to Act Title or short title Extent of Repeal
Ne. 32, 1912 ..| Defamation Act, 1912 .. ..| The whole
No. 14, 1917 ..| Defamation (Amendment) Act,| The whole
1917
25 No. 4,1940 ..| Defamation (Amendment) Act,| The whole
1940

No. 39, 1948 ..| Racing (Amendment) Act, 1948 | Section 4

(25.] Sydney: V. C. N. Blight, Government Printer— 1958
3.










This PuBLiC BILL originated in the LEGISLATIVE ASSEMBLY, and,
having this day passed, is now ready for presentation to the 1LEGISLATIVE
COUNCIL for its concurrence.

ALLAN PICKERING,
Clerk of the Legislative Assembly.

Legislative Assembly Chamber,
Sydney, 27 November, 1958.

The LEGISLATIVE COUNCIL has this day agreed to this Bill with
Amendments.

Clerk of the Parliaments.
Legislative Council Chamber,
» Sydney, December, 1958.

Pew South Tlales

ANNO SEPTIMO

ELIZABETHA 1T REGINAC
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Act No. , 1958.

An Act to state and amend the law relating to
defamation; to repeal the Defamation Act, 1912,
and certain other enactments; and for purposes
connected therewith.

BE it enacted by the Queen’s Most Excellent Majesty, by
and with the advice and consent of the Legislative
Council and Legislative Assembly of New South Wales in
Parliament assembled, and by the authority of the same, as
5 follows : —

1. This Act may be cited as the “Defamation Act, 1958, short title.

2. The Acts mentioned in the Schedule to this Act are to Repeal.
the extent therein expressed hereby repealed.

44925 85—A 3.

NoTeE.—The words to be omitted are ruled through; those to be inserted are
printed in black letter.
R.
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3. (1) (a) Any alteration of the law by this Act, whether Savings.

by the repeal of an enactment or otherwise, does not affect—

(i) a right, privilege, obligation or liability acquired,

accrued or incurred before the commencement of
5 this Act under the law that is so altered;

(ii) a penalty, forfeiture, or punishment incurred in
respect of an offence committed against the law that
is so altered ;

(iii) a legal proceeding or remedy in respect of such

10 a right, privilege, obligation, liability, penalty, for-
feiture or punishment.

(b) Such a proceeding or remedy may be
instituted, continued or enforced and such a penalty, forfei-
ture or punishment may be imposed and enforced as if the

15 law that is so altered had not been altered.

(c) This subsection does not limit any saving in

the Interpretation Act of 1897.
(2) Except where this Act deals with, and makes a
different provision for, any protection or privilege existing by
20 J]aw immediately before the commencement of .this Act,
nothing in this Act is to be construed to affect any such
protection or privilege.
(3) The repeal of any enactment by this Act shall not
be construed as limiting the power of a court or judge to
25 direct either party to an action to give particulars or further
particulars of his claim or defence or of any pleadings or of
the damages claimed.

4. In this Act, unless the context or subject matter Definitions.

otherwise indicates or requires—
30 “Broadcasting station” means any station—
(a) provided by the Postmaster-General and

from which the Australian Broadcasting
Commission broadcasts programmes and
other services ; or

35 (b) in respect of which a person holds a license
for a commercial broadcasting station
under Part IV of the Broadcasting and
Television Act 1942-1956 of the Parliament
of the Commonwealth.

40 “Indictment” includes information presented or filed as
provided by law for the prosecution of an offence.
“Jury”
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“Jury” includes a judge of a district court sitting for the cf. Act No.
determination of questions of fact in an action in a
district court.

“Licensee” means—

(a)

(b)

“Periodical” includes any newspaper, review, magazine

in relation to a broadcasting or television
station referred to in paragraph (a) of
the definition of “Broadcasting station”
or in paragraph (a) of the definition
of “Television station”—the Australian
Broadcasting Commission ;

in relation to a broadcasting or television
station referred to in paragraph (b) of the
definition of “Broadcasting station” or in
paragraph (b) of the definition of “Tele-
vision station”—the person who in respect
thereof holds a license for a commercial
broadcasting or television station, as the
case may be, under Part IV of the Broad-
casting and Television Act 1942-1956 of
the Parliament of the Commonwealth.

’

or other writing or print, published periodically.

“Proprietor”,

in relation to a periodical, means as well

32 1912,

cf. QId.

53 Vic. No.
12,8.3;

Tas. 59 Vic.
No. 11,

S.3;

Crim. Codes,
Qld. s. 365;
Tas. s. 196;
W.A.s. 345.

cf. Act No.

the sole proprietor of the periodical, as also, in the 3231912
case of a divided proprietorship, the persons who,®
as partners or otherwise, represent and are respon-
sible for any share or interest in the periodical as

between

themselves and persons in like manner

representing or responsible for the other shares or

interests

therein, and no other person.

“Television station” means any station—

(a)

provided by the Postmaster-General and
from which the Australian Broadcasting
Commission televises programmes and
other services; or (b)
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(b) in respect of which a person holds a
license for a commercial television station
under Part IV of the Broadcasting and
Television Act 1942-1956 of the Parliament

5 of the Commonwealth.

Defamation.

S. Any imputation concerning any person, or any member Defamatory
of his family, whether living or dead, by which the reputa- matter.
tion of that person is likely to be injured, or by which he is f,flcTi?OS ?1’

10 likely to be injured in his profession or trade, or by whichs.4;
other persons are likely to be induced to shun or avoid or Gig's See™
ridicule or despise him, is called defamatory, and the matter Tas.s. 197;

of the imputation is called defamatory matter. e il

The imputation may be expressed either directly or by
15 insinuation or irony.

6. The question whether any matter is or is not defamatory Functions

is a question of fact. of judge
and jury.

The question whether any matter alleged to be defamatory cf. Tas. 59

is or is not capable of bearing a defamatory meaning is as‘.'isc: e,

20 question of law. Crim. Codes,
Qld. s. 367;
Tas. s. 198;
W.A.s. 347.

7. A person who, by spoken words or audible sounds, or Definition

by words intended to be read either by sight or touch, or gf defama-

by signs, signals, gestures, or visible representations, publishes ¢ 1as. 59
any defamatory imputation concerning any person is said to Vigz No. 11,
e

25 defame that person. Crim. Codes,
QId. s. 368;
Tas. s. 199;
W.A.s. 348.
8. (1) Publication is, in the case of words spoken, or Publication.
audible sounds made, in the hearing of a person other than the cf. T;?- 5? '
person defamed, the communication of the words or sounds tog 7.
that other person by the speaking of the words or making of Sﬁim' C;ég?sx
30 the sounds, and, in the case of signs, signals or gestures, the Tas s 200-
making of the signs, signals or gestures so as to be seen or felt W-A. s. 349.

by,




Act No. L 2958, -

Defamation.

by, or otherwise come to the knowledge of, any person other
than the person defamed, and, in the case of other defamatory
matter, the delivering, reading, exhibiting, or other communi-
cation of it, or the causing of it to be delivered, read, or
5 exhibited to, or to be read or heard by, or to be otherwise
communicated to, a person other than the person defamed.

(2) The expressions “publish”, “publishes” and
“publishing” have interpretations corresponding to that of
publication.

10 9. It is unlawful to publish defamatory matter unless the publication

publication is protected, or justified, or excused by law. ;’5 lf;,efama-
matter is
prima facie
unlawful.
cf. Tas. 59
Vic. No. 11,
s. 8;
Crim. Codes,
Qld. s. 370;
Tas. s. 201;
W.A. s. 350.

10. The unlawful publication of defamatory matter is an pefamation
actionable wrong. actionable.

cf. Tas. 59
Vic. No. 11,
s.9;

Qld. 53 Vic,
No. 12,

s. 9.

Absolute Protection.

15 11. (1) A member of either House of Parliament does not Privilege

incur any liability as for defamation by the publication of any ok Rarter

defamatory matter in the course of a speeeh made by him . 1.¢ 5o
proceeding in Parliament. Vilc(.)No. 11,
S. H
Crim. Codes,
Qld. s. 371;
Tas. s. 202;
W.A.s. 351,

(2) A person who presents, or secures the presentation pe;tjons.
20 of, a petition to either House of Parliament does not incur
any liability as for defamation by the publication to that
House of Parliament of any defamatory matter contained in
the petition.

(3)
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(3) A person does not incur any liability as for parlia-
defamation by publishing, by order or under the authority g‘aené?sry
of either House of Parliament, a paper containing defamatory 44
matter.

s The Government Printer is deemed to publish the reports
of the debates and proceedings in the Legislative Council
by order or under the authority of that Council and to publish
the reports of the debates and proceedings in the Legislative
Assembly by order or under the authority of that Assembly.

10 12. A person does not incur any liability as for defamation Privileges
by publishing in the course of any proceeding held before or ﬁg:g%ﬁ::

under the authority of any court of justice, or in the course and others
of any inquiry made under the authority of any statute, or g}‘jﬁ;’{,‘;

under the authority of Her Majesty, or of the Governor, or &c.
15 of either House of Parliament, any defamatory matter. Q}i-cT?jj?l
S. li; -
Crim. Codes,
Qld. s. 372;
Tas. s. 203;
W.A.s. 352.

13. A person appointed under the authority of a statute, Rt%p(_)rlts of
1 1 olncia
or by or under the authority of Her Majesty, or of the Huiirics.

Governor, to hold any inquiry does not incur any liability as ¢t Tas. 59
for defamation by publishing any defamatory matter in any :/ilciNO- 11,

20 official report made by him of the result of the inquiry. Crim. Codes,
Qld. s. 373;
Tas. s. 204;
W.A.s. 353.

Protection.
14. (1) It is lawful to publish in good faith for the publication

information of the public— of matters
of public
interest.

cf. Tas. 59
Vic. No. 11,
s. 13;

Crim. Codes,
0ld. s. 374;
Tas. s. 205;
W.A.s. 354,

(a) a fair report of the proceedings of either House of Proceedings
25 the Parliament of the Commonwealth or of the gener ™
Parliament of this State or of either House or the
House of Parliament of any other State of the

Commonwealth;
(b)
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(b)

(c)

(d)

(e)

(f)

(g)

a fair report of the proceedings of any committee Proceedings
of any such House as is referred to in paragraph (a) grreate”
of this subsection or of any joint committee of both committees.
Houses of the Parliament of the Commonwealth or

of the Parliament of this or any other State of the
Commonwealth ;

a copy of, or an extract from or a fair abstract of, Parliamen-
any report, paper, votes, or proceedings published il o
by order or under the authority of any such House
as is referred to in paragraph (a) of this subsection;

a fair report of the public proceedings of any court Proceedings
of justice, whether the proceedings are preliminary of Soatice.
or interlocutory or final, or of the result of any

such proceedings, unless, in the case of proceedings

that are not final, the publication has been prohibited

by the court, but for the purposes of this paragraph

matter of a defamatory nature ruled to be
inadmissible by a court is not part of the public
proceedings of the court;

a copy or a fair abstract of any default judgment, Judgments
or of the entries relative to any default judgment, gﬁ;ﬁ’s‘:fg
that are recorded in any books kept in the office

of any court of justice;

a fair report of the proceedings of any inquiry held proceedings
under the authority of any statute, or by or under of official
the authority of Her Majesty, or of the Governor- g
General-in-Council, or of the Governor, or an extract

from or a fair abstract of any such proceedings, or

a copy of, or an extract from or a fair abstract of, an

official report made by the person by whom the

inquiry was held ;

at the request or with the consent of a Government pypjic
office or department, officer of State or officer of notifications
police, a notice or report issued by the office, Elyego"e’"‘
department, or officer for the information of the j
public;

()
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(h) a fair report of the proceedings of any local authority, Proceedings
board, or body of trustees, or other persons, duly oflocal
constituted under the provisions of any statute for the '
discharge of public functions, so far as the matter
published relates to matters of public concern, except
where neither the public nor any newspaper reporter

is admitted ;

(i) a fair and accurate report of the proceedings of the Certain
Committee of the Australian Jockey Club upon the g;occedi"gs
hearing of any appeal to such Committee in Australian
accordance with the provisions of section thirty-two Jockey Club.
of the Australian Jockey Club Act 1873, as amended
by subsequent Acts;

(j) a fair report of the proceedings of any public meeting, pubiic
so far as the matter published relates to matters of meetings.
public concern.

“Public meeting” in; this subsection means a meeting lawfully
held for a lawful purpose, and for the furtherance or discussion
in good faith of a matter of public concern, or for the advocacy

20 of the candidature of any person for a public office, whether

the admission to the meeting was open or restricted,

A publication is said to be made in good faith for the
information of the public if the person by whom it is made is
not actuated in making it by ill-will to the person defamed, or

25 by any other improper motive, and if the manner of the

publication is such as is ordinarily and fairly used in the case
of the publication of news.

In the case of the publication in a periodical, or as part of
a programme or service provided by means of a broadcasting

30 or television station and intended for reception by the general

public, of any report or matter referred to in paragraphs (b),
(f), (g), (h), (i) and (j) of this subsection, it is evidence of
want of good faith if the defendant has been requested by the
plaintiff to publish in the manner in which the original

35 publication was made a reasonable letter or statement by

way of a contradiction or explanation of the defamatory matter

and
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and has refused or neglected to do so, or has done so in a
manner inadequate or not reasonable having regard to all the
circumstances.

(2) Nothing in the foregoing provisions of this section
5 shall be construed as protecting the publication of any matter
the publication of which is prohibited by law.

(3) Nothing in this section shall be construed as
protecting the publication in a periodical, or as part of a
programme or service provided by means of a broadcasting

10 or television station and intended for reception by the general
public, of any report of any such proceedings, or of the result
of any such proceedings, as are referred to in paragraph (d)
of subsection one of this section, unless the publication is
made contemporaneously with the proceedings or with the
15 result of the proceedings, as the case may be.

The foregoing provisions of this subsection do not apply
to or in relation to the printing or publishing of any matter
in any separate volume or part of any bona-fide series of law
reports which does not form part of any other publication

20 and consists solely of reports of proceedings in courts of law
or in any publication of a technical character bona-fide
intended for circulation among members of the legal
profession.

(4) In any civil action, any matter of defence under ¢ Act No.

25 this section may be pleaded specially with a plea of not guilty, 3
or any other plea, without the leave of a judge. "

15, 1t is lawful to publish a fair comment— Fair

comment.

cf. Tas. 59
Vic. No. 11,
s. 14;

Crim. Codes,
Qld. s. 375;
Tas. s. 206;
W.A.s. 355.

(a) respecting any of the matters with respect to which Public

the publication of a fair report in good faith for the
30 information of the public is by section fourteen of
this Act declared to be lawful;
(b)

proceedings.
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(b) respecting the public conduct of any person who public
takes part in public affairs, or respecting the character conduct of
! public men.
of any such person, so far as his character appears
in that conduct;

5 (c) respecting the conduct of any public officer or public Public
servant in the discharge of his public functions, or ;‘l’]%‘lji‘é“ oy
respecting the character of any such person, so far as officers.

his character appears in that conduct;

(d) respecting the merits of any case, civil or criminal, proceedings
10 that has been decided by any court of justice, or fLcourts
3 . of justice.
respecting the conduct of any person as a judge,
party, witness, counsel, solicitor, or officer of the
court, in any such case, or respecting the character
of any such person, so far as his character appears
15 in that conduct;

(e) respecting any published book or other literary gooks.
production, or respecting the character of the author,
so far as his character appears by the book or

production;
20 (f) respecting any composition or work of art, or pypiic
performance publicly exhibited, or respecting the exhibitions

o o or per-
character of the author or performer or exhibitor, so fofr’nances,

far as his character appears from the matter
exhibited ;

25 (g) respecting any public entertainment or sports, Or pypic
respecting the character of any person conducting enter-
or taking part therein, so far as his character appears """
from the matter of the entertainment or sports, or
the manner of conducting the entertainment or

30 sports;

(h) respecting any communication made to the public Communica-

: tions to
on any subject. s Bublic.

Whether a comment is or is not fair is a question of fact.
If it is not fair, and is defamatory, the publication of it is
35 unlawful.
16.
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16. It is lawful to publish defamatory matter if the matter truth.
is true, and if it is for the public benefit that the publication cf. Tas. 59

Vic. No. 11,

complained of should be made. 5 16:

Crim. Codes,
Qld., s. 376;
13s. 8. 207;

Qualified Protection. W.A. s. 356.

17. Tt is a lawful excuse for the publication of defamatory Excuse.
matter if the publication is made in good faith— cf. Tas. 59

(a)

(b)

(c)

(d)

Vic. No. 11,
817

Crim. Codes,
Qld. s. 377;
Tas. s. 208;
W.A.s. 357.

by a person having over another any lawful Censure by
authority in the course of a censure passed by him Sathority.
on the conduct of that other in matters to which

the lawful authority relates;

for the purpose of seeking remedy or redress for Seeking
some private or public wrong or grievance from edress:
a person who has, or whom the person making the
publication believes, on reasonable grounds, to have,
authority over the person defamed with respect to

the subject matter of the wrong or grievance;

for the protection of the interests of the person Interest.
making the publication, or of some other person, or
for the public good ;

in answer to an inquiry made (pursuant to contract Answer to
or otherwise) of the person making the publication e
relating to some subject as to which the person by

whom or on whose behalf the inquiry is made has,

or is believed, on reasonable grounds, by the person

making the publication to have, an interest in
knowing the truth;

(e) for the purpose of giving information to the person Information.

to whom it is made with respect to some subject as
to which that person has, or is believed, on reasonable
grounds, by the person making the publication to
have, such an interest in knowing the truth as to
make his conduct in making the publication
reasonable under the circumstances;

(f)
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(f) on the invitation or challenge of the person defamed ; Challenge.

(g) in order to answer or refute some other defamatory pefence.
matter published by the person defamed concerning
the person making the publication or some other
5 person;

(h) in the course of, or for the purposes of, the discussion public
of some subject of public interest, the public discussion.
discussion of which is for the public benefit and if,
so far as the defamatory matter consists of comment,

10 the comment is fair.

For the purposes of this section, a publication is said to
be made in good faith if the matter published is relevant to
the matters the existence of which may excuse the publication
in good faith of defamatory matter; if the manner and

15 extent of the publication do not exceed what is reasonably
sufficient for the occasion; and if the person by whom it is
made is not actuated by ill-will to the person defamed, or by
any other improper motive, and does not believe the
defamatory matter to be untrue.

20 Good Faith.

18. When any question arises whether a publication of gurden of
defamatory matter was or was not made in good faith, and it proof of

appears that the publication was made under circumstances 5;) ‘faf:lslg'
which would afford lawful excuse for the publication if it was Vic. No. 11, .
25 made in good faith, the burden of proof of the absence of scrllfn Gl
good faith lies upon the party alleging the absence. %ld. s. ggg;
as. s. s
W.A.s. 358.

Relevancy and Public Benefit Questions of Fact.

19. Whether any defamatory matter is or is not relevant to Relevancy
any other matter, and whether the public discussion of any 21d Public

30 subject is or is not for the public benefit, are questions of fact. q;nf%stitons
O1 Iact.
cf. Tas. 59
Vic. No. 11,
§.19%;
Crim. Codes,
Qld. s. 379;
Tas. s. 210;

W.A.s. 359.
Defence .
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Defence in Case of Defamation by Words, Sounds, Signs,
Signals or Gestures.

20. (1) Inany case other than that of words intended to be Defence in
read, it is a defence to an action or prosecution for publishing case of
SRt defamation
5 defamatory matter to prove that the publication was made on by words,
an occasion and under circumstances when the person defamed $0unds,
. 2y signs,
was not likely to be injured thereby. signals or
gestures.

(2) The defence referred to in subsection one of this %f: Tas. 59
section may be set up under a plea of not guilty. o
QId. 53 Vic.
No. 12, s. 20;
Crim. Codes,
Qld. s. 382;
Tas. s. 211;

10 Civil Proceedings. W.A. 5. 362.

21. In an action for defamation the defendant may (after Evidence

notice in writing of his intention to do so duly given to the of apology
admissible in

plaintiff at the time of filing or delivering the plea in the mitigation of
action) give in evidence in mitigation of damages that he made damages.
15 or offered an apology to the plaintiff for the defamation before $5 45t No-

the commencement of the action, or, if the action wass.6 (1);
commenced before there was an opportunity of making or 3}3 15130 12
offering the apology, as soon afterwards as he had an s.921;Tas-

opportunity of doing so. “’\S’.icill.*lo.

20 22, (1) In an action for the publication of defamatory pefamatory
matter in a periodical, the defendant may plead that the matter m:‘.‘eé.i“l
was published without actual ill-will to the person defamed or §1§;°of‘°a 4
other improper motive, and without gross negligence, and that apology and

2 % of publica-
before the commencement of the action, or at the earliest tion without

25 opportunity afterwards, he inserted in the periodical a full ill-will and

" . R, : ., negligence.
apology for the defamation or, if the periodical was ordinarily of Aes Mh
published at intervals exceeding one week, offered to publish 32, 1912,
the apology in any periodical to be selected by the plaintiff. Bl9d;~ 53 Vic.

No. 12, 5. 22;
(2) The defendant upon filing the plea may pay into ;i flg iy
30 court a sum of money by way of amends for the injury

sustained by the publication of the defamatory matter.

(3) To the plea the plaintiff may reply generally

denying the whole thereof.
23.
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23. The court or a judge, upon an application by or on Consolida-
behalf of two or more defendants in actions in respect of the :(‘:’t’l‘o‘r’lfs
same, or substantially the same, defamatory matter brought ¢ , . No.
by one and the same person, may make an order for the 32,1912,

5 consolidation of the actions, so that they shall be tried 511(,1_;53
together ; and after the order has been made, and before the Vic. No. 12,
trial of the actions, the defendant in any new action instituted oo x,.
in respect to the same, or substantially the same, defamatory 11,s. 23.
matter may be joined in a common action upon a joint

10 application being made by that defendant and the defendants

in the actions already consolidated.

In an action consolidated under this section, the jury shall
assess the whole amount of the damages (if any) in one sum,
but a separate verdict shall be given for or against each

15 defendant in the same way as if the actions consolidated had
been tried separately ; and if the jury find a verdict against the
defendant or defendants in more than one of the actions so
consolidated, the jury shall proceed to apportion the amount
of damages so found between and against the said last-

20 mentioned defendants; and the judge at the trial, if the
plaintiff is entitled to the costs of the action, shall make such
order as he may deem just for the apportionment of those costs
between and against those defendants.

24. At the trial of an action for the publication of Compensa-
25 defamatory matter the defendant may give in evidence, ing:’é}z e
mitigation of damages, that the plaintiff has already recovered, actions

or has brought actions for damages, or has received or agreed f‘f‘;ﬁffégle
to receive compensation in respect of other publications of tion of

defamatory matter to the same purport or effect as the dfa“:gf;
30 matter for the publication of which such action has been §2', 1912,

brought. 5.6 (2);
S QId. 53 Vic.
No. 12,
s. 24;
Tas. 59 Vic.
No. 11,
s. 24,

25. The proprietor of a periodical may upon the written pisclosing

request of a person who has commenced an action in respect :zﬁfr(gf

of defamatory matter contained in an article, letter, report, article.

35 or writing in the periodical supply to that person the name gg /1\3};10'
and s.hiZ. :
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and address of the person who supplied the article, letter,
report, or writing to the periodical, and in default of compli-
ance with the request the person who has commenced the
action may apply to a Judge of the Supreme Court who may,

5 if he sees fit, after hearing the proprietor, direct that the name
and address be so supplied.

Criminal Proceedings.

26. Any person who unlawfully publishes any defamatory ynlawful
matter concerning another is liable, upon conviction on Publication
10 indictment, to imprisonment for any term not exceeding one tory matter.

year or a penalty of such amount as the court may award or gf Act No.

2, 1912,
both. ss. 14, 15;
Crim. Codes,
If the offender knows that the defamatory matter is false, Qld s. g;}(z)
Tas. s.

he is liable, upon conviction on indictment, to imprisonment v A" “360.
15 for any term not exceeding two years or a penalty of such
amount as the court may award or both.

27. (1) Any person who— Pubhshmg
(a) publishes or threatens to publish any defamatory threatemng
matter concerning another, or é‘zg‘glfohry
20 (b) directly or indirectly threatens to print or publish, ',?ﬁi:er

or directly or indirectly proposes to abstain from intent to
extort

printing or publishing, or directly or indirectly offers money, &c.

to prevent the prmtlng or publishing of any matter cf. Act No.

32,1912,
or thing concerning another, s i3
2 o, Crim. Codes,
25 with intent— Qld. s. 383;
Tas. s. 216;

(i) to extort any money or security for money, or any W.A.s. 363.
valuable thing from that other person or from any
other person, or

(ii) to induce any person to confer upon or procure
30 for any person any appointment or office of profit
or trust,

is liable, upon conviction on indictment, to imprisonment for
any term not exceeding three years.

(2)
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(2) Nothing in this section alters or affects any law
in force immediately before the commencement of this Act
in respect of the sending or delivery of threatening letters or
writings.

5 28. A person charged in criminal proceedings with the pefence of
unlawful publication of defamatory matter, who sets up as a :if:fg;r;;ftory 2
defence that the defamatory matter is true and that it was for matter to
the public benefit that the publication should be made, shall ble speci-
plead the matter of the defence specially, and may plead it ple);ded

10 with any other plea, except the plea of guilty. cf. Crim.
Codes, QId.
8. 599;
Tas. s. 213.

29. On the trial of a person charged with the unlawful General

publication of defamatory matter, the jury may give a general Vﬁgfrhgcé &

verdict of guilty or not guilty upon the whole matter in issue, defamation.

in like manner as in other cases. cf. Crim.
Codes, QId.
5. 625;
W.A. s. 643.

15 30. In the case of a prosecution of any person by a private costs in
prosecutor on the information of the private prosecutor on certain

a charge of the unlawful publication of any defamatory fjis}isnffﬁon,
matter— cf. Crim.
Codes, Qld. .
(a) if the accused person is indicted and acquitted he is s 6‘21 675;
20 entitled to recover from the prosecutor his costs of Act Ns(, 32,
defence, unless the court otherwise orders; 1912,5.22.

(b) if the accused person pleads that the defamatory
matter was true and that it was for the public benefit
that the publication should be made, then, if that

25 issue is found for the Crown, the prosecutor is
entitled to recover from the accused person the costs
sustained by the prosecutor by reason of that plea
unless the court otherwise orders.

Those costs shall be taxed by the proper officer of the
30 court before which the indictment for the offence was tried.
31.
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31. Where a person is charged before a stipendiary Evidence
magistrate with an indictable offence respecting the unlawful ggﬁg:ﬁ)ﬁf
publication of defamatory matter, the stipendiary magistrate in committal
may receive evidence as to any matter which may be given Proceedings.

5 in evidence by way of defence by the person charged on his gf:,_ ’?gtlgio‘
trial on indictment; and the stipendiary magistrate if of s. 2
opinion after hearing the evidence, that there is a strong or
probable presumption that the jury on the trial would acquit
the person charged, may dismiss the case.

10 32. Where a person is charged before a stipendiary Summary
magistrate with an indictable offence respecting the uniawful fonviction
publication of defamatory matter, and the stipendiary defamation.
magistrate is of opinion that, though the evidence for the cf. Ibid.
prosecution is sufficient to put the person charged on his trial, SCrz,fn Codes,

15 the case is of a trivial nature, and that the offence may be Qld.s. 389
adequately punished under this section, the stipendiary o
magistrate shall cause the charge to be reduced into writing
and read to the person charged, and shall then address a
question to him to the following effect, “Do you desire to be

20 tried by a jury, or do you consent to the case being dealt with
summarily?”; and if the person charged consents to the case
being dealt with summarily, the stipendiary magistrate may
summarily convict him, and adjudge him to pay a fine not
exceeding fifty pounds.

25 33. A criminal prosecution cannot be commenced against Order of
any person for the unlawful publication of any defamatory quired for
matter without the order of a Judge of the Supreme Court o . s
or of a District Court first had and obtained. o il

Application for the order shall be made on notice to the

30 person accused, who shall have an opportunity of being heard

against the application.

Provisions with Respect to Publishers and Sellers of
Periodicals and Sellers of Books, &c.
33. 34. A proprietor, publisher or editor of a periodical is Liability of
35 not criminally responsible for the unlawful publication in the g;%‘;fs‘ﬁ‘e‘;r
periodical of defamatory matter if he shows that the matter and editor
complained of was inserted without his knowledge and without gfc odidats.
negligence on his part. &F Crim.
General authority given to the person who actually inserted SC%‘};“_’ Qld.
40 the defamatory matter to manage or conduct the periodical Tgg. s 217:
as editor or otherwise, and to insert therein what in his WA.s.364.
discretion he thinks fit, is not negligence within the meaning

85—B of
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of this section, unless it is proved that the proprietor or
publisher or editor when giving that general authority meant
that it should extend to and authorise the unlawful
publication of defamatory matter, or continued that general

5 authority, knowing that it had been exercised by unlawfully
publishing defamatory matter in any number or part of the
periodical.

24 35. A person does not incur any liability as for protection

defamation merely by selling— of innocent
sellers of
10 (a) any number or part of a periodical unless he knows gﬁg‘%‘i‘g;‘:

that the number or part contains defamatory matter, &c.

or that defamatory matter is habitually or frequently Cfl Tifo?l

contained in that periodical, or ss. 32,33;
Qld. 53 Vic.

(b) a book, pamphlet, print or writing, or other thing ! NO 34 35
15 not forming part of a periodical, although it contains cﬂm Codes,
defamatory matter, if at the time of the sale he does ?312. ss. 385,
not know that the defamatory matter is contained Tas, ss. 218,

3 219; W.A.
therein. ss. 365, 366.

35- 36. An employer is not responsible as for the unlawful Protection
20 publication of defamatory matter merely by reason of the sale °f S iovers.
by his servant of a book, pamphlet, print, or writing, or other ¢ Tas 59
thing, whether a perlodlcal or not, containing the defamatory Vic. 4N0 11,
matter, unless it is proved that the employer authorised the Q]d 53 Vic.
sale, knowing that the book, pamphlet, prmt writing, or other go 12, o 36
25 thing, contained defamatory matter, or, in the case of a number Qld s, 387:
or part of a periodical, that defamatory matter was habitually '&‘?'82%2;7

or frequently contained in the periodical.

26: A eriminal prosecention eannot be eommeneed proselcution
against the proprietor; or publisher; or editor; or any of L
3op&m¥espeﬂ&%}?£efﬂ}eﬁﬂbﬁe&ﬁeﬂe£&peﬁeéie&£9¥§ﬁﬁgng’

%heﬁﬂlawﬁalpﬂbhe&ﬁeﬂef&nyée%&m&tewm&%efeeﬂ—pgﬁgdical

tained therein; without the order of a Judge of 4he tobe [by
Sﬂp%@ﬁﬁi—é%&ﬁ&@h&%ﬂeteeﬂftﬁﬁéh&é&né“d““

judge.

f. A X

35 A—pphe&t&e&%f%hee%defshaﬂbem&deenneﬁeetegzzéglgo
the person &EGHSEEI who shatt h&-‘e o oppet E&Hiﬁj of SCrlm. 'Codes,

the L QId. s.| 388;
being heard agai Provisions &ai\s ,Zgéé.
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Provisions with Respect to Broadcasting and Television
Stations.

37. A licensee, general manager or manager of a broad- Liability of
casting or television station is not criminally responsible for lg‘gggﬁgf
5 the unlawful publication of defamatory matter as part of a manager or
programme or service provided by means of the broadcasting ‘;%’;Z%Z’S&f]g
or television station, as the case may be, and intended for or television
reception by the general public, if he shows that the matter o™
, complained of was included without his knowledge and

10 without negligence on his part.

General authority given to the person who actually included
the defamatory matter to manage or conduct the broadcasting
or television station as general manager, manager or otherwise,
and to include in programmes or services what in his

15 discretion he thinks fit, is not negligence within the meaning of
this section, unless it is proved that the licensee, general
manager or manager when giving that general authority meant
that it should extend to and authorise the unlawful publication
of defamatory matter, or continued that general authority,

20 knowing that it had been exercised by unlawfully publishing
defamatory matter in a programme or service provided by
means of the broadcasting or television station, as the case
may be, and intended for reception by the general public.

. 38 A eriminal proseention ecannot be commenced Proseqution
25 against the leensee; general manager; or manager op Of lice|nsee,

genera|1

&nype—se&%eﬂﬁ@&s&-ble%%heeeﬂd-&e—te%mﬁﬁ&gemeﬂ%manager,
%&%&dmﬁg%mmm%ﬂﬁ%&wﬁa}gﬁﬁ(amu
) publieation of any defamatory matter as part of & orteldvision
programume or serviee provided by means of the bread- J2io !0
3oe&st—fnaef%elem*ens%&&eﬂ—&s%hee&sem&ybe-wrﬂ+m of jud ge.
the order of & Judge of the Supreme Court or of a

Application for the order shall be made on notice to
t—hepea-sea&ee&sed—%eshal}hwe&neppeft—&nﬁyei
35 being heard against the appheation:

Evidence.
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39 38. Upon the trial of an action for unlawfully publishing Prima facie
defamatory matter that is contained in a book or periodical, ;ﬂ‘gﬁ?gﬁ;"f
the production of the book, or of a number or part of the of bog}( &
5 periodical, containing a printed statement that it is printed :er('; d‘C;'
or published by or for the defendant, shall be prima facie vic No. 12,
evidence of the publication of the book, or of the number or $ 38: Tas.
e 59 Vic. No.
part of the periodical, by the defendant. 11, s. 36.

49: 39. Upon the trial of an action or prosecution for Evidence
10 unlawfully publishing defamatory matter that is contained in g‘e‘f;rr‘;l‘;tfl‘(’);

a periodical, after evidence sufficient in the opinion of the ¢ 14 53

court has been given of the publication by the defendant of Vic. No. 12,

the number or part of the periodical containing the matter %333??59

complained of, other writings or prints purporting to be other Vic. No.11,
15 numbers or parts of the same periodical previously or S(':rin;.Code,

subsequently published, and containing a printed statement Qld.s. 640.

that they were published by or for the defendant, are admissible

in evidence on either side, without further proof of publication

of them.

20 Staying Proceedings.

41- 40. (1) If the defendant in any civil or criminal proceeding papers and
commenced or prosecuted in respect of the publication by proceedings
A published by
the defendant, or by his servants, of any report, paper, votes, authority of
or proceedings of the Legislative Council or of the Legislative Parliament.
25 Assembly, brings before the court in which the proceeding $5 45tV
is pending, or before any judge thereof, first giving twenty-four ss. 26,27:
hours’ notice of his intention to do so to the prosecutor or %31523, S\;’C
plaintiff in the proceeding, a certificate under the hand of 40, 41;
the President or Clerk of the Legislative Council or the 8{(‘,‘,";2‘9’8?5’
30 Speaker or Clerk of the Legislative Assembly, as the case Tas.ss.223,
may be, stating that the report, paper, votes, or proceedings, wW.A.s. 733.
as the case may be, was or were published by the defendant,
or by his servants, by order or under the authority of the
Council or Assembly, as the case may be, or of a committee
35 thereof, together with an affidavit verifying the certificate,
the court or judge shall immediately stay the proceeding, and
the proceeding shall be deemed to be finally determined by

virtue of this section.

(2)
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(2) The Government Printer is deemed to publish
the reports of the debates and proceedings in the Legislative
Council by order or under the authority of that Council and
to publish the reports of the debates and proceedings in the

5 Legislative Assembly by order or under the authority of that
Assembly.

(3) If the defendant in any civil or criminal proceeding
commenced or prosecuted in respect of the publication of any
copy of such report, paper, votes, or proceedings as is or are

10 referred to in subsection one of this section brings before the
court in which the proceeding is pending, or before any judge
thereof, at any stage of the proceeding the report, paper, votes,
or proceedings, and the copy, with an affidavit verifying the
report, paper, votes, or proceedings, and the correctness of the

15 copy. the court or judge shall immediately stay the proceed-
ing, and the proceeding shall be deemed to be finally
determined by virtue of this section.

Laws Relating to Newspapers and Printing to be Observed.

42. 41. (1) Notwithstanding the foregoing provisions of this Benefits of
20 Act a defendant in any proceeding, civil or criminal, shall not ::;{f‘;ﬂs
be able to avail himself of any of the benefits or advantages not to
enacted by any of the provisions of sections twenty, twenty- f(’,“g;‘f‘in
one, twenty-two, twenty-four and thirty-four of this Act dantsif
unless at the time of the publication of the article lrzgslatmg
25 complained of, if it is a printed article, all the provisions prmtmg,
made by law for regulating the printing and publication of poipeen
newspapers and papers of a like nature, or of the trade of complled
printing generally, applicable to such a work as that in which % f A
ct No.
the article is printed, have been complied with. 32,1912,
s. 34.
30 (2) Any specified non-compliance with any provision
so made by law is a good answer to any pleading under this

Act.

(3) The defendant is nevertheless bound by the other
parts of this Act.
Slander
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Slander of Title and Blasphemous, Seditious and Obscene
Libels.
43- 42. (1) Except as provided in subsection two of this Actnotto
section, nothing in this Act applies to the actionable wrong ggf;}g;fof
5 commonly called “slander of title” or to the misdemeanour of ti{le or

publishing a blasphemous, seditious or obscene libel. ?n?,fﬁf‘e'

seditious
or obscene
libels.

cf. Qld. 53

Vic. No. 12, ¢
s. 46;

Tas. 59 Vic.

No. 11,

s.42.

(2) It is not necessary to set out in an information, cf. Act No.
indictment, or criminal proceeding instituted against the g.2i61.912,
publisher of an obscene or blasphemous libel the obscene or

10 blasphemous passages; it is sufficient to deposit the book,
newspaper, or other document containing the alleged libel
with the information, indictment, or criminal proceeding,
together with particulars showing precisely by reference to
pages, columns, and lines in what part of the book, newspaper,

15 or other document, the alleged libel is to be found ; and those
particulars shall be deemed to form part of the record, and
all proceedings may be taken thereon as though the passages
complained of had been set out in the information, indictment
or proceeding.

20 SCHEDULE. Sec. 2.
v
Reference to Act Title or short title Extent of Repeal
No. 32, 1912 ..| Defamation Act, 1912 .. ..| The whole ¢
No. 14, 1917 ..| Defamation (Amendment) Act,| The whole
1917
25 No. 4,1940 ..| Defamation (Amendment) Act,| The whole
1940

No. 39, 1948 ..| Racing (Amendment) Act, 1948 | Section 4

Sydney: V. C. N. Blight, Government Printer—1958










This PuBLICc BILL originated in the LLEGISLATIVE ASSEMBLY, and,
having this day passed, is now ready for presentation to the LLEGISLATIVE
COUNCIL for its concurrence.

ALLAN PICKERING,
Clerk of the Legislative Assembly.

Legislative Assembly Chamber,
Sydney, 27 November, 1958.

The LEGISLATIVE COUNCIL has this day agreed to this Bill with
Amendments.

Clerk of the Parliaments.

Legislative Council Chamber,
Sydney, December, 1958.

Pew South Tlales
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Act No. , 1958.

An Act to state and amend the law relating to
defamation; to repeal the Defamation Act, 1912,
and certain other enactments; and for purposes
connected therewith.

BE it enacted by the Queen’s Most Excellent Majesty, by
and with the advice and consent of the Legislative
Council and Legislative Assembly of New South Wales in
Parliament assembled, and by the authority of the same, as
5 follows : —

1. This Act may be cited as the “Defamation Act, 1958”. short title.

2. The Acts mentioned in the Schedule to this Act are to Repeal.
the extent therein expressed hereby repealed.

44925 85—A 3.

Note.—The words to be omitted are ruled through; those to be inserted are
printed in black letter.
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3. (1) (a) Any alteration of the law by this Act, whether Savings.

by the repeal of an enactment or otherwise, does not affect—

(i) a right, privilege, obligation or liability acquired,

accrued or incurred before the commencement of
5 this Act under the law that is so altered;

(ii) a penalty, forfeiture, or punishment incurred in
respect of an offence committed against the law that
is so altered;

(iii) a legal proceeding or remedy in respect of such

10 a right, privilege, obligation, liability, penalty, for-
feiture or punishment.

(b) Such a proceeding or remedy may be
instituted, continued or enforced and such a penalty, forfei-
ture or punishment may be imposed and enforced as if the

15 law that is so altered had not been altered.

(c) This subsection does not limit any saving in

the Interpretation Act of 1897.
(2) Except where this Act deals with, and makes a
different provision for, any protection or privilege existing by
20 J]aw immediately before the commencement of this Act,
nothing in this Act is to be construed to affect any such
protection or privilege.
(3) The repeal of any enactment by this Act shall not
be construed as limiting the power of a court or judge to
25 direct either party to an action to give particulars or further
particulars of his claim or defence or of any pleadings or of
the damages claimed.

4. In this Act, unless the context or subject matter Definitions.

otherwise indicates or requires—
30 “Broadcasting station” means any station—
(a) provided by the Postmaster-General and
from which the Australian Broadcasting
Commission broadcasts programmes and
other services ; or

35 (b) in respect of which a person holds a license
for a commercial broadcasting station
under Part IV of the Broadcasting and
Television Act 1942-1956 of the Parliament

of the Commonwealth.
40 “Indictment” includes information presented or filed as
provided by law for the prosecution of an offence.
“Jury,’
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“Jury” includes a judge of a district court sitting for the cf. Act No.
determination of questions of fact in an action in a 2?3}912'
district court.

“Licensee” means—

o

(a) in relation to a broadcasting or television
station referred to in paragraph (a) of
the definition of “Broadcasting station”
or in paragraph (a) of the definition
of “Television station”—the Australian

10 Broadcasting Commission ;

' (b) in relation to a broadcasting or television
station referred to in paragraph (b) of the
definition of “Broadcasting station” or in
paragraph (b) of the definition of “Tele-

15 vision station”—the person who in respect
thereof holds a license for a commercial
broadcasting or television station, as the
case may be, under Part IV of the Broad-
casting and Television Act 1942-1956 of

20 the Parliament of the Commonwealth.

“Periodical” includes any newspaper, review, ma azine,
g cf. Qld.

or other writing or print, published periodically. f% Vic3. No.
» 8. 35
Tas. 59 Vic.
No. 11,
s. 3;
Crim. Codes,
Qld. s. 365;
Tas. s. 196;
] : 5 i W.A. 5. 345.
“Proprietor”, in relation to a periodical, means as well ¢f. Act No.

the sole proprietor of the periodical, as also, in the 32,1912,
25 case of a divided proprietorship, the persons who,* ™
as partners or otherwise, represent and are respon-
sible for any share or interest in the periodical as
between themselves and persons in like manner
representing or responsible for the other shares or
30 interests therein, and no other person.

“Television station” means any station—
(a) provided by the Postmaster-General and
from which the Australian Broadcasting

Commission televises programmes and
35 other services; or (b)
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(b) in respect of which a person holds a
license for a commercial television station
under Part IV of the Broadcasting and
Television Act 1942-1956 of the Parliament

5 of the Commonwealth.

Defamation.

5. Any imputation concerning any person, or any member Defamatory
of his family, whether living or dead, by which the reputa- matter.
tion of that person is likely to be injured, or by which he is gic".r;%.s?l,

10 likely to be injured in his profession or trade, or by whichs.4;
other persons are likely to be induced to shun or avoid or Gia's. see.”
ridicule or despise him, is called defamatory, and the matter Tas.s. 197;

of the imputation is called defamatory matter. B A

The imputation may be expressed either directly or by
15 insinuation or irony.

6. The question whether any matter is or is not defamatory Functions

is a question of fact. of judge
and jury.

The question whether any matter alleged to be defamatory cf. Tas. 59
is or is not capable of bearing a defamatory meaning is aZ‘5°: o0 2

20 question of law. Crim. Codes,
Qld. s. 367;

Tas. s. 198;
W.A.s. 347.

7. A person who, by spoken words or audible sounds, Or Definition
by words intended to be read either by sight or touch, or of defama-
by signs, signals, gestures, or visible representations, publishes .f Tas. 59
any defamatory imputation concerning any person is said to :hsc No. 11,

25 defame that person. Crim. Codes,
QIld. s. 368;
Tas. s. 199;
W.A. s. 348.

8. (1) Publication is, in the case of words spoken, or Publication.
audible sounds made, in the hearing of a person other than the cf. Tas. 59
person defamed, the communication of the words or sounds to g l7c el
that other person by the speaking of the words or making of Crim. Codes,

30 the sounds, and, in the case of signs, signals or gestures, the - e
making of the signs, signals or gestures so as to be seen or felt W-A.s. 349.

by,
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by, or otherwise come to the knowledge of, any person other
than the person defamed, and, in the case of other defamatory
matter, the delivering, reading, exhibiting, or other communi-
cation of it, or the causing of it to be delivered, read, or
5 exhibited to, or to be read or heard by, or to be otherwise
communicated to, a person other than the person defamed.

(2) The expressions “publish”, “publishes” and
“publishing” have interpretations corresponding to that of
publication.

10 9. It is unlawful to publish defamatory matter unless the publication

. publication is protected, or justified, or excused by law. ‘t’é gefama'
matter is
prima facie
unlawful.

cf. Tas. 59
Vic. No. 11,
s. 8;

Crim. Codes,
QIld. s. 370;
Tas. s. 201;
W.A. s. 350.

10. The unlawful publication of defamatory matter is an pefamation

actionable wrong. actionable.

cf. Tas. 59
Vic. No. 11,
8.9;

QIld. 53 Vic.
No. 12,

s. 9.

Absolute Protection.

15 11. (1) A member of either House of Parliament does not Privilege
incur any liability as for defamation by the publication of any ;’nfeﬁ?fha'

defamatory matter in the course of a speech made by him 4 1.¢ 5o

proceeding in Parliament. Vilc(.)No. 11
s. 10;
Crim. Codes,
Qld. s. 371;
Tas. s. 202;
W.A.s. 351.

(2) A person who presents, or secures the presentation petjtions.
20 of, a petition to either House of Parliament does not incur
any liability as for defamation by the publication to that
House of Parliament of any defamatory matter contained in
the petition.

(3)
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(3) A person does not incur any liability as for palia-
defamation by publishing, by order or under the authority glae;lgsfy
of either House of Parliament, a paper containing defamatory J
matter.

5 The Government Printer is deemed to publish the reports
of the debates and proceedings in the Legislative Council
by order or under the authority of that Council and to publish
the reports of the debates and proceedings in the Legislative
Assembly by order or under the authority of that Assembly.

10 12. A person does not incur any liability as for defamation Privileges
by publishing in the course of any pr.ocegding hfald before or &f“’r‘l’gs%‘éz
under the authority of any court of justice, or in the course and others

of any inquiry made under the authority of any statute, or g}‘;g;’{&

under the authority of Her Majesty, or of the Governor, or &ec.
15 of either House of Parliament, any defamatory matter. g,fi-cT;f(-f?l
S. li; i
Crim. Codes,
Qld. s. 372;
Tas. s. 203;
W.A.s. 352,

13. A person appointed under the authority of a statute, Reports of
or by or under the authority of Her Majesty, or of the ?nfgfl‘iﬂes'

Governor, to hold any inquiry does not incur any liability as cf 145, 59
for defamation by publishing any defamatory matter in any yilci}*IO- 11,

20 official report made by him of the result of the inquiry. Cilnt. Cudes,
Qld. s. 373;
Tas. s. 204;
W.A.s. 353,

Protection.
14. (1) It is lawful to publish in good faith for the publication

information of the public— of matters
of public
interest.

cf. Tas. 59
Vic. No. 11,
813

Crim. Codes,
0ld. s. 374;
Tas. s. 205;
W.A.s. 354.

(a) a fair report of the proceedings of either House of Proceedings
25 the Parliament of the Commonwealth or of the oene ™
Parliament of this State or of either House or the
House of Parliament of any other State of the
Commonwealth ;

(b)
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(b)

a fair report of the proceedings of any committee Proceedings
of any such House as is referred to in paragraph (a) f,feﬁ‘gi?
of this subsection or of any joint committee of both committees.
Houses of the Parliament of the Commonwealth or

of the Parliament of this or any other State of the

Commonwealth ;

(c) a copy of, or an extract from or a fair abstract of, Parliamen-

(d)

. A ta 3
any report, paper, votes, or proceedings published e

by order or under the authority of any such House
as is referred to in paragraph (a) of this subsection;

a fair report of the public proceedings of any court Proceedings
of justice, whether the proceedings are preliminary of .
or interlocutory or final, or of the result of any

such proceedings, unless, in the case of proceedings

that are not final, the publication has been prohibited

by the court, but for the purposes of this paragraph

matter of a defamatory nature ruled to be
inadmissible by a court is not part of the public
proceedings of the court;

(e) a copy or a fair abstract of any default judgment, Judgments

or of the entries relative to any default judgment, g£ ]cl‘]’s‘:l’éz

that are recorded in any books kept in the office
of any court of justice;

(f) a fair report of the proceedings of any inquiry held Proceedings

(g)

under the authority of any statute, or by or under ﬁq‘ﬁlﬁrf;‘
the authority of Her Majesty, or of the Governor-
General-in-Council, or of the Governor, or an extract
from or a fair abstract of any such proceedings, or
a copy of, or an extract from or a fair abstract of, an
official report made by the person by whom the

inquiry was held ;

at the request or with the consent of a Government pypiic
office or department, officer of State or officer of notifications
police, a notice or report issued by the office, z]’;g"ver"'
department, or officer for the information of the '
public;

(h)
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(h) a fair report of the proceedings of any local authority, Proceedings
board, or body of trustees, or other persons, duly Zlf: tlt?g?i]tics
constituted under the provisions of any statute for the ;
discharge of public functions, so far as the matter

5 published relates to matters of public concern, except
where neither the public nor any newspaper reporter
is admitted ;

(i) a fair and accurate report of the proceedings of the Certain
Committee of the Australian Jockey Club upon the g;occedi“gs
10 hearing of any appeal to such Committee in Australian
accordance with the provisions of section thirty-two Jockey Club.
of the Australian Jockey Club Act 1873, as amended
by subsequent Acts;

(j) a fair report of the proceedings of any public meeting, pypiic
15 so far as the matter published relates to matters of meetings.
public concern.

“Public meeting” in, this subsection means a meeting lawfully
held for a lawful purpose, and for the furtherance or discussion
in good faith of a matter of public concern, or for the advocacy

20 of the candidature of any person for a public office, whether
the admission to the meeting was open or restricted.

A publication is said to be made in good faith for the
information of the public if the person by whom it is made is
not actuated in making it by ill-will to the person defamed, or

25 by any other improper motive, and if the manner of the
publication is such as is ordinarily and fairly used in the case
of the publication of news.

In the case of the publication in a periodical, or as part of

a programme or service provided by means of a broadcasting
30 or television station and intended for reception by the general
public, of any report or matter referred to in paragraphs (b),
(f), (g), (h), (i) and (j) of this subsection, it is evidence of
want of good faith if the defendant has been requested by the
plaintiff to publish in the manner in which the original
35 publication was made a reasonable letter or statement by
way of a contradiction or explanation of the defamatory matter

and
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and has refused or neglected to do so, or has done so in a
manner inadequate or not reasonable having regard to all the
circumstances.

(2) Nothing in the foregoing provisions of this section
5 shall be construed as protecting the publication of any matter
the publication of which is prohibited by law.

(3) Nothing in this section shall be construed as
protecting the publication in a periodical, or as part of a
programme or service provided by means of a broadcasting

10 or television station and intended for reception by the general
public, of any report of any such proceedings, or of the result
of any such proceedings, as are referred to in paragraph (d)
of subsection one of this section, unless the publication is
made contemporaneously with the proceedings or with the
15 result of the proceedings, as the case may be.

The foregoing provisions of this subsection do not apply
to or in relation to the printing or publishing of any matter
in any separate volume or part of any bona-fide series of law
reports which does not form part of any other publication

20 and consists solely of reports of proceedings in courts of law
or in any publication of a technical character bona-fide
intended for circulation among members of the legal
profession.

(4) In any civil action, any matter of defence under ¢ act No.

25 this section may be pleaded specially with a plea of not guilty,
or any other plea, without the leave of a judge.

15. 1t is lawful to publish a fair comment—

cf. Tas. 59

Qld. s. 375;
Tas. s. 206;
W.A.s. 355.

(a) respecting any of the matters with respect to which Public

the publication of a fair report in good faith for the
30 information of the public is by section fourteen of
this Act declared to be lawful ;
(b)
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(b)

(c)

(d)

(e)

(f)

(g)

(h)

respecting the public conduct of any person who public

takes part in public affairs, or respecting the character conduct of
e public men.

of any such person, so far as his character appears

in that conduct;

respecting the conduct of any public officer or public Public
servant in the discharge of his public functions, or ;‘l’ft‘,‘fi‘éc‘ ot
respecting the character of any such person, so far as officers.

his character appears in that conduct;

respecting the merits of any case, civil or criminal, proceedings
that has been decided by any court of justice, or Incourts
? 2 of justice.
respecting the conduct of any person as a judge,
party, witness, counsel, solicitor, or officer of the
court, in any such case, or respecting the character
of any such person, so far as his character appears
in that conduct;

respecting any published book or other literary gooks.
production, or respecting the character of the author,

so far as his character appears by the book or
production ;

respecting any composition or work of art, or pupiic
performance publicly exhibited, or respecting the exhibitions
character of the author or performer or exhibitor, so ?Sr%?;hces.
far as his character appears from the matter

exhibited ;

respecting any public entertainment or sports, or pypiic
respecting the character of any person conducting enter-

. . . tainments.
or taking part therein, so far as his character appears
from the matter of the entertainment or sports, or
the manner of conducting the entertainment or
sports;;

respecting any communication made to the public Communica-

. tions to
on any subject. the public.

Whether a comment is or is not fair is a question of fact.
If it is not fair, and is defamatory, the publication of it is

35 unlawful.

16.
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16. It is lawful to publish defamatory matter if the matter Truth.
is true, and if it is for the public benefit that the publication cf. Tas. 59

complained of should be made. ;/li:é;NO- 11,

Crim. Codes,
Qld., s. 376;
Tas. s. 207;

Qualified Protection. W.A. s. 356.

5 17. It is a lawful excuse for the publication of defamatory Excuse.

: matter if the publication is made in good faith— cf. Tas. 59
Vic. No. 11,
s. 17;
Crim. Codes,
Qld. s. 377;
Tas. s. 208;

1 W.A.s. 357.

(a) by a person having over another any lawful Censure by
authority in the course of a censure passed by him LEHonty.
on the conduct of that other in matters to which

10 the lawful authority relates;

(b) for the purpose of seeking remedy or redress for Seeking
some private or public wrong or grievance from 4TS
a person who has, or whom the person making the
publication believes, on reasonable grounds, to have,
15 authority over the person defamed with respect to
the subject matter of the wrong or grievance;

(c) for the protection of the interests of the person Interest.
making the publication, or of some other person, or
for the public good;

20 (d) in answer to an inquiry made (pursuant to contract Answer to
or otherwise) of the person making the publication i
relating to some subject as to which the person by
whom or on whose behalf the inquiry is made has,
or is believed, on reasonable grounds, by the person

25 making the publication to have, an interest in
knowing the truth;

(e) for the purpose of giving information to the person Information.
to whom it is made with respect to some subject as
to which that person has, or is believed, on reasonable
30 grounds, by the person making the publication to
have, such an interest in knowing the truth as to
make his conduct in making the publication
reasonable under the circumstances;

(f)
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(f) on the invitation or challenge of the person defamed ; Challenge.

(g) in order to answer or refute some other defamatory pefence.
matter published by the person defamed concerning
the person making the publication or some other
5 person ;

(h) in the course of, or for the purposes of, the discussion public
of some subject of public interest, the public discussion.
discussion of which is for the public benefit and if,
so far as the defamatory matter consists of comment,

10 the comment is fair.

For the purposes of this section, a publication is said to
be made in good faith if the matter published is relevant to
the matters the existence of which may excuse the publication
in good faith of defamatory matter; if the manner and

15 extent of the publication do not exceed what is reasonably
sufficient for the occasion; and if the person by whom it is
made is not actuated by ill-will to the person defamed, or by
any other improper motive, and does not believe the
defamatory matter to be untrue.

20 Good Faith.

18. When any question arises whether a publication of gyrden of
defamatory matter was or was not made in good faith, a.id it proof of
Sl . good faith.
appears that the publication was made under circumstances

2 TR s cf. Tas. 59
which would afford lawful excuse for the publication if it was Vic. No, 11,

25 made in good faith, the burden of proof of the absence of SCrllfn e,
good faith lies upon the party alleging the absence. %ld. s. %(7)3;
as. s. ’

W.A.s. 358.

Relevancy and Public Benefit Questions of Fact.

19. Whether any defamatory matter is or is not relevant to Relevancy
any other matter, and whether the public discussion of any ggge%‘;blw
30 subject is or is not for the public benefit, are questions of fact. q;lgstitons
oI 1act.
ct. Tas. 59
Vic. No. 11,
s. 19;
Crim. Codes,
Qld. s. 379;
Tas. s. 210;

W.A.s. 359.
Defence
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Defence in Case of Defamation by Words, Sounds, Signs,
Signals or Gestures.

20. (1) Inany case other than that of words intended to be pefence in

read, it is a defence to an action or prosecution for publishing or ;g 99
5 defamatory matter to prove that the publication was made on by words,
an occasion and under circumstances when the person defamed :?g‘g;ds’
was not likely to be injured thereby. signals or
gestures.

(2) The defence referred to in subsection one of this g/f; Tla\ls. 5?1
section may be set up under a plea of not guilty. M
Qld. 53 Vic.
No. 12, s. 20;
Crim. Codes,
Qld. s. 382;
Tas.s. 211;

10 Civil Proceedings. W.A.s. 362.

21. In an action for defamation the defendant may (after Evidence

notice in writing of his intention to do so duly given to the °fapology.
S : ; b i admissible in

plaintiff at the time of filing or delivering the plea in the mitigation of

action) give in evidence in mitigation of damages that he made damages.

15 or offered an apology to the plaintiff for the defamation before gfz ’?;}; ot

the commencement of the action, or, if the action wass.6(1);
commenced before there was an opportunity of making or 3}3;30 12,
offering the apology, as soon afterwards as he had ans.2l;Tas.

opportunity of doing so. f?,\sf.lcz-llflo.

20 22. (1) In an action for the publication of defamatory pefamatory
matter in a periodical, the defendant may plead that the matter matter in
was published without actual ill-will to the person defamed or Bism of -
other improper motive, and without gross negligence, and that apology and

: 2 of publica-
before the commencement of the action, or at the earliest tion without

25 opportunity afterwards, he inserted in the periodical a full glcg“lfl';leigg
apology for the defamation or, if the periodical was ordinarily s No.
published at intervals exceeding one week, offered to publish 32,1912,
the apology in any periodical to be selected by the plaintiff. 8& 53 Vic.

No. 12, s. 22;
(2) The defendant upon filing the plea may pay into yu iy s 53,
30 court a sum of money by way of amends for the injury

sustained by the publication of the defamatory matter.

(3) To the plea the plaintiff may reply generally
denying the whole thereof.
23.
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23. The court or a judge, upon an application by or on Consolida-
behalf of two or more defendants in actions in respect of the ;ft?o?lfs
same, or substantially the same, defamatory matter brought ekl a0
by one and the same person, may make an order for the 32,1912,

5 consolidation of the actions, so that they shall be tried 81111.;53
together; and after the order has been made, and before the Vic. No. 12,
trial of the actions, the defendant in any new action instituted $gviq o,
in respect to the same, or substantially the same, defamatory 11,s.23.
matter may be joined in a common action upon a joint

10 application being made by that defendant and the defendants

in the actions already consolidated.

In an action consolidated under this section, the jury shall
assess the whole amount of the damages (if any) in one sum,
but a separate verdict shall be given for or against each

15 defendant in the same way as if the actions consolidated had
been tried separately ; and if the jury find a verdict against the
defendant or defendants in more than one of the actions so
consolidated, the jury shall proceed to apportion the amount
of damages so found between and against the said last-

20 mentioned defendants; and the judge at the trial, if the
plaintiff is entitled to the costs of the action, shall make such
order as he may deem just for the apportionment of those costs
between and against those defendants.

24. At the trial of an action for the publication of Compensa-
25 defamatory matter the defendant may give in evidence, in'g:’h‘}e iy
mitigation of damages, that the plaintiff has already recovered, actions

or has brought actions for damages, or has received or agreed f‘f‘n’j‘iffégl_e
to receive compensation in respect of other publications of tion of

defamatory matter to the same purport or effect as the d;‘“:gte;
30 matter for the publication of which such action has been §2',19°12, o

.6 (2);
brought. sbld.( 5)3 Vic.

No. 12,

8. 24;

Tas. 59 Vic.
No. 11,

s. 24.

25. The proprietor of a periodical may upon the written Disclosing

request of a person who has commenced an action in respect ;‘V”;:?:r‘ff

of defamatory matter contained in an article, letter, report, article.

35 or writing in the periodical supply to that person the name cf. Act No.

32,1912,
and {5,



Act No. , 1958. 15

Defamation.

and address of the person who supplied the article, letter,
report, or writing to the periodical, and in default of compli-
ance with the request the person who has commenced the
action may apply to a Judge of the Supreme Court who may,

5 if he sees fit, after hearing the proprietor, direct that the name
and address be so supplied.

Criminal Proceedings.

26. Any person who unlawfully publishes any defamatory yniawful
matter concerning another is liable, upon conviction on nggfcggg{l
10 indictment, to imprisonment for any term not exceeding One tory matter.

year or a penalty of such amount as the court may award or §f Act No.

2,1912,
both. s5.14,13;
Crim. Codes,
If the offender knows that the defamatory matter is false, Qld. s. 380;

he is liable, upon conviction on indictment, to imprisonment “‘,‘f,‘sszégo

15 for any term not exceeding two years or a penalty of such
amount as the court may award or both.

27. (1) Any person who— Pubhshing
(a) publishes or threatens to publish any defamatory threatenmg

matter concerning another, or fi‘;f’;‘::;‘tsohry
20 (b) directly or indirectly threatens to print or publish, %ﬁe‘

or directly or indirectly proposes to abstain from mt‘:)m to
printing or publishing, or directly or indirectly offers money, &c.
to prevent the prmtmg or publishing of any mattercf Act No.

2,1912,
or thing concerning another, s ,3
Pl Crim. Codes,
25 with intent— QId. s. 383;

Tas. s. 216;
(i) to extort any money or security for money, or any W.A.s. 363.

valuable thing from that other person or from any
other person, or

(ii) to induce any person to confer upon or procure
30 for any person any appointment or office of profit
or trust,

is liable, upon conviction on indictment, to imprisonment for
any term not exceeding three years.
(2)
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(2) Nothing in this section alters or affects any law
in force immediately before the commencement of this Act
in respect of the sending or delivery of threatening letters or
writings.

5 28. A person charged in criminal proceedings with the pefence of
unlawful publication of defamatory matter, who sets up as a {uth nl";tor
defence that the defamatory matter is true and that it was for matter to !
the public benefit that the publication should be made, shall b speci-

> . ally
plead the matter of the defence specially, and may plead it pleaded.

10 with any other plea, except the plea of guilty. cf. Crim.
Codes, QId.
s. 599;
Tas. s. 213.

29. On the trial of a person charged with the unlawful General

publication of defamatory matter, the jury may give a general zg;?lgcet &

verdict of guilty or not guilty upon the whole matter in issue, defamation.

in like manner as in other cases. cf. Crim.
Codes, Qld.
8. 625;
W.A.s. 643,

15 30. In the case of a prosecution of any person by a private costs in
prosecutor on the information of the private prosecutor on certain

s a charge of the unlawful publication of any defamatory E{%Sf:srr-ﬁftion.
matter— cf. Crim.
y AL e : ~ Codes, QlId. g
(a) if the accused person is indicted and acquitted he is : 6,21; s
20 entitled to recover from the prosecutor his costs of A¢ctNo. 32,
defence, unless the court otherwise orders; 1912, 5. 22.

(b) if the accused person pleads that the defamatory
matter was true and that it was for the public benefit
that the publication should be made, then, if that

25 issue is found for the Crown, the prosecutor is
entitled to recover from the accused person the costs
sustained by the prosecutor by reason of that plea
unless the court otherwise orders.

Those costs shall be taxed by the proper officer of the
30 court before which the indictment for the offence was tried.
31.
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31. Where a person is charged before a stipendiary Evidence
magistrate with an indictable offence respecting the unlawful of défences
publication of defamatory matter, the stipendiary magistrate in committal
may receive evidence as to any matter which may be given progeedings.

5 in evidence by way of defence by the person charged on his ity
trial on indictment; and the stipendiary magistrate if of s.23. ’
opinion after hearing the evidence, that there is a strong or

> probable presumption that the jury on the trial would acquit
the person charged, may dismiss the case.

10 32. Where a person is charged before a stipendiary Summary
magistrate with an indictable offence respecting the unlawful fcé’r““c“o“
publication of defamatory matter, and the stipendiary defamation.
magistrate is of opinion that, though the evidence for the cf. 1bid.
prosecution is sufficient to put the person charged on his trial, sCrz,fn Codes,

15 the case is of a trivial nature, and that the offence may be QId.s. 389;
adequately punished under this section, the stipendiary gk o
magistrate shall cause the charge to be reduced into writing
and read to the person charged, and shall then address a
question to him to the following effect, “Do you desire to be

20 tried by a jury, or do you consent to the case being dealt with
summarily?”; and if the person charged consents to the case
being dealt with summarily, the stipendiary magistrate may
summarily convict him, and adjudge him to pay a fine not
exceeding fifty pounds.

25 33. A criminal prosecution cannot be commenced against Qrfer ot
any person for the unlawful publication of any defamatory avired for
matter without the order of a Judge of the Supreme Court :,mf:::' :Z"
or of a District Court first had and obtained. oy, o2 g

Application for the order shall be made on notice to the

30 person accused, who shall have an opportunity of being heard

against the application.

Provisions with Respect to Publishers and Sellers of
Periodicals and Sellers of Books, &c.
23.34. A proprietor, publisher or editor of a periodical is Liability of
35 not criminally responsible for the unlawful publication in the gg%‘;{;ﬁg;’
periodical of defamatory matter if he shows that the matter and editor
complained of was inserted without his knowledge and without ‘;feri Sedicals.
negligence on his part. erlGrims
General authority given to the person who actually inserted Codes, Qld.
40 the defamatory matter to manage or conduct the periodical Tas. s 217;
as editor or otherwise, and to insert therein what in his WA.s.364.
discretion he thinks fit, is not negligence within the meaning

85—B of
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of this section, unless it is proved that the proprietor or
publisher or editor when giving that general authority meant
that it should extend to and authorise the unlawful
publication of defamatory matter, or continued that general

5 authority, knowing that it had been exercised by unlawfully
publishing defamatory matter in any number or part of the
periodical.

24 35. A person does not incur any liability as for Protection
defamation merely by selling— of innocent
sellers of
(a) any number or part of a periodical unless he knows Eﬁg%‘ggﬂs
that the number or part contains defamatory matter, &c.
or that defamatory matter is habitually or frequently cf.

contained in that periodical, or

10

Tas. 59
Vic. No. 11,
88.. 32,33;
Qld. 53 Vic.

a book, pamphlet, print or writing, or other thing N°3 435

not forming part of a periodical, although it contains Crim. Codes,
defamatory matter, if at the time of the sale he does QId-ss. 385,
not know that the defamatory matter is contained Tas, ss. 218,

: 219; W.A.
therein. ss. 365, 366.

(b)
15

39 36. An employer is not responsible as for the unlawful Protection
20 publication of defamatory matter merely by reason of the sale °f
employers.
by his servant of a book, pamphlet, print, or writing, or other ¢ Tas 59
thing, whether a perlodlcal or not, containing the defamatory Vic. No. 11,
matter, unless it is proved that the employer authorised the Qld B vic.

sale, knowing that the book, pamphlet, prmt writing, or other N(;nlf Csoggs

25 thing, contained defamatory matter, or, in the case of a number Qld. s. 387;

or part of a periodical, that defamatory matter was habitually Tas g

or frequently contained in the periodical.

%Aeftmma}pmsee&&eﬁeaﬂne%beeemmeneedpmse

against the proprietor; or publisher; or editor; or

O

220,
s. 367.

: rutlon
8 proprifetor,

30pe¥seﬂfespeﬂsﬂale£e¥ﬂ}epﬁbhe&ﬁeﬁe£apeﬁeehea4£e+pubhsler,
pﬂbhea—&eﬂéa-nydef&maéefymﬂ-t-@e%eeﬁ-&c-zog 4

toined therein; without the order of a Judge of the fypothc

S&p%eme@eﬁtefe{:&&rsmaeem—tﬁmh&d&né%gg;’f
f. Acf No.

35 Apphe&ﬁe&%%%hee%ée%shaﬂbem&deeﬂﬁeﬁee%egzﬁl;l;o
%hep&m&%&ged;whesh@ha*e&neppe%t—umt—yeﬁalm ° R
being heard against the appheation: Qld. s| 388;
Provisions 551221
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Provisions with Respect to Broadcasting and Television
Stations.

37. A licensee, general manager or manager of a broad- Liability of
casting or television station is not criminally responsible for ggﬁgﬁ:f
5 the unlawful publication of defamatory matter as part of a manageror
programme or service provided by means of the broadcasting g‘r‘:g%’izrsggg
or television station, as the case may be, and intended for or television
reception by the general public, if he shows that the matter **"°™
complained of was included without his knowledge and

10 without negligence on his part.

General authority given to the person who actually included
the defamatory matter to manage or conduct the broadcasting
or television station as general manager, manager or otherwise,
and to include in programmes or services what in his

15 discretion he thinks fit, is not negligence within the meaning of
this section, unless it is proved that the licensee, general
manager or manager when giving that general authority meant
that it should extend to and authorise the unlawful publication
of defamatory matter, or continued that general authority,

20 knowing that it had been exercised by unlawfully publishing
defamatory matter in a programme or service provided by
means of the broadcasting or television station, as the case
may be, and intended for reception by the general public.

38. A criminal prosecution cannot be commenced against p,osecution
25 the licensee, general manager, or manager, or any person of licer;see.
responsible for the conduct or management of a broadcasting §:;‘§;§er,

or television station for the unlawful publication of any %fé’za ‘éfcasﬁng
defamatory matter as part of a programme or service provided or television
by means of the broadcasting or television station, as the §tationto
’ e by order
30 case may be, without the order of a Judge of the Supreme of judge.

Court or of a District Court first had and obtained.

Application for the order shall be made on notice to the
person accused, who shall have an opportunity of being heard
against the application.

Evidence.
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39. Upon the trial of an action for unlawfully publishing Prima facie
defamatory matter that is contained in a book or periodical, ;ﬁ'gﬁg;ﬁ:rf

the production of the book, or of a number or part of the of bog}c o
5 periodical, containing a printed statement that it is printed :fergl d'C;'
or published by or for the defendant, shall be prima facie vic No. 12,
evidence of the publication of the book, or of the number or $: 38; Tas.

i 59 Vic. No. )

part of the periodical, by the defendant. 11, s. 36.

40. Upon the trial of an action or prosecution for Evidence

10 unlawfully publishing defamatory matter that is contained in gfe‘f;fl‘;tfl‘(’);

a periodical, after evidence sufficient in the opinion of the ;¢ 4. 53

court has been given of the publication by the defendant of Vic. No. 12,

the number or part of the periodical containing the matter —Sffs?;sg

complained of, other writings or prints purporting to be other Vic. No.11,
15 numbers or parts of the same periodical previously or - P Code,

subsequently published, and containing a printed statement Qld.s. 640.

that they were published by or for the defendant, are admissible

in evidence on either side, without further proof of publication

of them.

20 Staying Proceedings.

41. (1) If the defendant in any civil or criminal proceeding papers and

commenced or prosecuted in respect of the publication by Pr%cl?sel?eiggg
. uoll
the defendant, or by his servants, of any report, paper, votes, aputhority ofy

or proceedings of the Legislative Council or of the Legislative Parliament.
25 Assembly, brings before the court in which the proceeding 5 /45t
is pending, or before any judge thereof, first giving twenty-four ss. 26, 27;

hours’ notice of his intention to do so to the prosecutor or gl)df; s\;'c .
plaintiff in the proceeding, a certificate under the hand of 40.41;

the President or Clerk of the Legislative Council or the 8{5“’5%‘9’8“

30 Speaker or Clerk of the Legislative Assembly, as the case Tas.ss. 223,
may be, stating that the report, paper, votes, or proceedings, w.A.s.733.
as the case may be, was or were published by the defendant,
or by his servants, by order or under the authority of the
Council or Assembly, as the case may be, or of a committee

35 thereof, together with an affidavit verifying the certificate,
the court or judge shall immediately stay the proceeding, and
the proceeding shall be deemed to be finally determined by
virtue of this section.

(2)
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(2) The Government Printer is deemed to publish
the reports of the debates and proceedings in the Legislative
Council by order or under the authority of that Council and
to publish the reports of the debates and proceedings in the

5 Legislative Assembly by order or under the authority of that
Assembly.

(3) If the defendant in any civil or criminal proceeding
commenced or prosecuted in respect of the publication of any
copy of such report, paper, votes, or proceedings as is or are

10 referred to in subsection one of this section brings before the
court in which the proceeding is pending, or before any judge
thereof, at any stage of the proceeding the report, paper, votes,
or proceedings, and the copy, with an affidavit verifying the
report, paper, votes, or proceedings, and the correctness of the

15 copy, the court or judge shall immediately stay the proceed-
ing, and the proceeding shall be deemed to be finally
determined by virtue of this section.

Laws Relating to Newspapers and Printing to be Observed.

425 (1%} Notw1thstand1ng the foregoing provisions of this Benefits of
20 Act a defendant in any proceeding, civil or criminal, shall not :ggﬁ;gs
be able to avail himself of any of the benefits or advantages not to

enacted by any of the provisions of sections twenty, twenty- fgt(‘,’;‘gn_
one, twenty-two, twenty-four and thirts—feur thirty-five of dantsif
this Act unless at the time of the publication of the article lregulatmg
25 complained of, if it is a printed article, all the provisions printing,
made by law for regulating the printing and publication of s et
newspapers and papers of a like nature, or of the trade of comphed
printing generally, applicable to such a work as that in which ¥ f Py
the article is printed, have been complied with. 323 41912
S. .
30 (2) Any specified non-compliance with any provision
so made by law is a good answer to any pleading under this

Act.

(3) The defendant is nevertheless bound by the other

parts of this Act.
Slander
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Slander of Title and Blasphemous, Seditious and Obscene
Libels.

43. (1) Except as provided in subsection two of this Actnotto
section, nothing in this Act applies to the actionable wrong ggﬁ{;fe‘fof

5 commonly called “slander of title” or to the misdemeanour of {)iile &
publishing a blasphemous, seditious or obscene libel. m?,ff;, "

seditious.
or obscene
libels. ¢

cf. Qld. 53
Vic. No. 12,
s. 46;

Tas. 59 Vic.
No. 11,

8. 42.

(2) It is not necessary to set out in an information, cf. Act No.
indictment, or criminal proceeding instituted against the g.zig.mz,
publisher of an obscene or blasphemous libel the obscene or

10 blasphemous passages; it is sufficient to deposit the book,
newspaper, or other document containing the alleged libel
with the information, indictment, or criminal proceeding,
together with particulars showing precisely by reference to
pages, columns, and lines in what part of the book, newspaper,

15 or other document, the alleged libel is to be found ; and those
particulars shall be deemed to form part of the record, and
all proceedings may be taken thercon as though the passages
complained of had been set out in the information, indictment
or proceeding.

20 SCHEDULE. Sec. 2.
Reference to Act Title or short title Extent of Repeal
No. 32, 1912 ..| Defamation Act, 1912 .. ..| The whole
No. 14, 1917 ..| Defamation (Amendment) Act, The whole
1917
25 No. 4, 1940 ..| Defamation (Amendment) Act,| The whole
1940

No. 39, 1948 ..| Racing (Amendment) Act, 1948 | Section 4

Sydney: V. C. N. Blight, Government Printer—1958










This PusLic BILL originated in the LEGISLATIVE ASSEMBLY, and,
having this day passed, is now ready for presentation to the LLEGISLATIVE
CouUNCIL for its concurrence.

ALLAN PICKERING,
Clerk of the Legislative Assembly.

Legislative Assembly Chamber,
Sydney, 27 November, 1958.
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Act No. , 1958.

An Act to state and amend the law relating to
defamation; to repeal the Defamation Act, 1912,
and certain other enactments; and for purposes
connected therewith.

BE it enacted by the Queen’s Most Excellent Majesty, by
and with the advice and consent of the Legislative
Council and Legislative Assembly of New South Wales in
Parliament assembled, and by the authority of the same, as

5 follows : —

1. This Act may be cited as the “Defamation Act, 1958”. port titte.

2. The Acts mentioned in the Schedule to this Act are to Repeal.
the extent therein expressed hereby repealed.

44925 85-—A

»
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3. (1) (a) Any alteration of the law by this Act, whether savings.
by the repeal of an enactment or otherwise, does not affect—

(i) a right, privilege, obligation or liability acquired,
accrued or incurred before the commencement of
5 this Act under the law that is so altered;

(ii) a penalty, forfeiture, or punishment incurred in
respect of an offence committed against the law that
is so altered;

(iii) a legal proceeding or remedy, in respect of such
10 a right, privilege, obligation, liability, penalty, for-
feiture or punishment.

(b) Such a proceeding or remedy may be
instituted, continued or enforced and such a penalty, forfei-
ture or punishment may be imposed and enforced as if the

15 law that is so altered had not been altered.

(c) This subsection does not limit any saving in
the Interpretation Act of 1897.

(2) Except where this Act deals with, and makes a

different provision for, any protection or privilege existing by

20 law immediately before the commencement of this Act,

nothing in this Act is to be construed to affect any such
protection or privilege.

4. In this Act, unless the context or subject matter Definitions.
otherwise indicates or requires—

25 “Broadcasting station” means any station—

(a) provided by the Postmaster-General and
from which the Australian Broadcasting
Commission broadcasts programmes and
other services ; or

30 (b) in respect of which a person holds a license
for a commercial broadcasting station
under Part IV of the Broadcasting and
Television Act 1942-1956 of the Parliament
of the Commonwealth.

35 “Indictment” includes information presented or filed as
provided by law for the prosecution of an offence.
S‘Jury”
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“Jury” includes a judge of a district court sitting for the cf. Act No.
determination of questions of fact in an action in ai.2,3‘1912,
district court.

“Licensee” means—

5 (a) in relation to a broadcasting or television
station referred to in paragraph (a) of
the definition of ‘“Broadcasting station”
or in paragraph (a) of the definition
of “Television station”—the Australian

10 Broadcasting Commission ;

(b) in relation to a broadcasting or television
station referred to in paragraph (b) of the
definition of “Broadcasting station” or in
paragraph (b) of the definition of “Tele-

15 vision station”—the person who in respect
thereof holds a license for a commercial
broadcasting or television station, as the
case may be, under Part IV of the Broad-
casting and Television Act 1942-1956 of

20 the Parliament of the Commonwealth.

“Periodical” includes any newspaper, review, magazine, of. Qld

or other writing or print, published periodically. g Vic}. No.
,8.:3;
Tas. 59 Vic.
No. 11,
5.8
Crim. Codes,
Qld. s. 365;
Tas. s. 196;
X ; ¢ 33650 W.A. 5. 345.
“Proprietor”, in relation to a periodical, means as well ¢ Act Na.

the sole proprietor of the periodical, as also, in the 32,1912,
25 case of a divided proprietorship, the persons who, " =
as partners or otherwise, represent and are respon-
sible for any share or interest in the periodical as
between themselves and persons in like manner
representing or responsible for the other shares or
30 interests therein, and no other person.

“Television station™ means any station—
(a) provided by the Postmaster-General and
from which the Australian Broadcasting

Commission televises programmes and
35 other services; or (b)
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(b) in respect of which a person holds a
license for a commercial television station
under Part IV of the Broadcasting and
Television Act 1942-1956 of the Parliament

5 of the Commonwealth.

Defamation.

S. Any imputation concerning any person, or any member pefamatory
of his family, whether living or dead, by which the reputa- matter.
tion of that person is likely to be injured, or by which he is %flcT;?oS?]

10 likely to be injured in his profession or trade, or by whichs.4;
other persons are likely to be induced to shun or avoid or Sﬁims C;gges’
ridicule or despise him, is called defamatory, and the matter ;{Vas 5. 197,

of the imputation is called defamatory matter. A.5.346.

The imputation may be expressed either directly or by
15 insinuation or irony.

6. The question whether any matter is or is not defamatory gunctions

is a question of fact. of judge
and jury.

The question whether any matter alleged to be defamatory cf. Tas. 59
is or is not capable of bearing a defamatory meaning is aVlg No. 11,

20 question of law. Crim. Codes,
Qld. s. 367;
Tas. s. 198;
W.A.s. 347.

7. A person who, by spoken words or audible sounds, or pefinition
by words intended to be read either by sight or touch, or of defama-
by signs, signals, gestures, or visible representations, pubhshes Cfo I‘Tas 59
any defamatory imputation concerning any person is said to Vic. No. 11,

5. 5;
25 defame that person. Cr,m Codes,

QIld. s. 368;
Tas. s. 199;
W.A.s. 348.
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8. (1) Publication is, in the case of words spoken, or Publication,
audible sounds made, in the hearing of a person other than the cf. Tas. 59
person defamed, the communication of the words or sounds to sl
that other person by the speaking of the words or making of Crim. Codes,

3 the sounds, and, in the case of signs, signals or gestures, the s 200:
making of the signs, signals or gestures so as to be seen or felt W.A. s. 349,
by, or otherwise come to the knowledge of, any person other
than the person defamed, and, in the case of other defamatory
matter, the delivering, reading, exhibiting, or other communi-

10 cation of it, or the causing of it to be delivered, read, or
exhibited to, or to be read or heard by, or to be otherwise
communicated to, a person other than the person defamed.

(2) The expressions “publish”, “publishes” and
“publishing” have interpretations corresponding to that of
15 publication.

9. It is unlawful to publish defamatory matter unless the Publication
publication is protected, or justified, or excused by law. gdefama-

matter is
prima facie
unlawful.
cf. Tas. 59
Vic. No. 11,
s. 8;
Crim. Codes,
Qld. s. 370;
Tas. s. 201;
W.A.s. 350.
10. The unlawful publication of defamatory matter is an Defamation
actionable wrong. actionable.

cf. Tas. 59
Vic. No. 11,

8. 9;
QId. 53 Vic.
3 No. 12,
20 Absolute Protection. e
11. (1) A member of either House of Parliament does not Privilege
incur any liability as for defamation by the publication of any glfelr’l‘t““a‘
defamatory matter in the course of a speech made by him in ¢ . 59

Parliament. Vilc(.) No. 11,
S. 4
Crim. Codes,
Qld. s. 371;
Tas. s. 202;
s , W.A.s. 351.
25 (2) A person who presents a petition to either House petitions.

of Parliament does not incur any liability as for defamation
by the publication to that House of Parliament of any
defamatory matter contained in the petition. (3)
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(3) A person does not incur any liability as for pariia-
defamation by publishing, by order or under the authority g‘eﬂtafy
of either House of Parliament, a paper containing defamatory 3
matter.

5 The Government Printer is deemed to publish the reports
of the debates and proceedings in the Legislative Council
by order or under the authority of that Council and to publish
the reports of the debates and proceedings in the Legislative
Assembly by order or under the authority of that Assembly.

10 12. A person does not incur any liability as for defamation Privileges
by publishing in the course of any proceeding held before or fvfn’l‘]’gs%zi

under the authority of any court of justice, or in the course and ott;ers
in courts

of any inquiry made under the authority of any statute, Or of justice,

under the authority of Her Majesty, or of the Governor, or &e.
15 of either House of Parliament, any defamatory matter. g,flcTi{?O?I
s. 11;
Crim. Codes,
Qld. s. 372;
Tas. s. 203;
W.A.s. 352.

13. A person appointed under the authority of a statute, Reports of
or by or under the authority of Her Majesty, or of the f’anl‘lar}es

Governor, to hold any inquiry does not incur any 11ab111ty aS ¢f. Tas. 59
for defamation by publishing any defamatory matter in any V102N0 11,

20 official report made by him of the result of the inquiry. Coims Codes,
Qld. s. 373;
Tas. s. 204;
W.A.s. 353,

Protection.
14. (1) Tt is lawful to publish in good faith for the publication

information of the public— of matters
of public
interest.

cf. Tas. 59

Vic. No. 11,

8::133

Crim. Codes, ‘
0Old. s. 374;

Tas. s. 205;

W.A.s. 354.

(a) a fair report of the proceedings of either House of Proceedings
25 the Parliament of the Commonwealth or of the gene ™
Parliament of this State or of either House or the
House of Parliament of any other State of the
Commonwealth;

(b)
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(b) a fair report of the proceedmgs of any committee Proceedings

of any such House as is referred to in paragraph (a) ,‘;e‘,’,i‘;}.‘;‘

of this subsection or of any joint committee of both committees.
Houses of the Parliament of the Commonwealth or

of the Parliament of this or any other State of the
Commonwealth;

(c) a copy of, or an extract from or a fair abstract of Parliamen-

(d)

? tary papers.
any report, paper, votes, or proceedings published b

by order or under the authority of any such House
as is referred to in paragraph (a) of this subsection;

a fair report of the public proceedings of any court Proceedings
of justice, whether the proceedings are preliminary gf lcl?s‘:féz
or interlocutory or final, or of the result of any

such proceedings, unless, in the case of proceedings

that are not final, the publication has been prohibited

by the court, but for the purposes of this paragraph

matter of a defamatory nature ruled to be
inadmissible by a court is not part of the public
proceedings of the court;

(e) a copy or a fair abstract of any default judgment, Judgments

f t
or of the entries relative to any default judgment, o §iitice.

that are recorded in any books kept in the office
of any court of justice;

(f) a fair report of the proceedings of any inquiry held Proceedings

(g)

under the authority of any statute, or by or under ‘,ﬁfﬁfé‘;‘
the authority of Her Majesty, or of the Governor-
General-in-Council, or of the Governor, or an extract

from or a fair abstract of any such proceedings, or

a copy of, or an extract from or a fair abstract of, an

official report made by the person by whom the
inquiry was held ;

at the request or with the consent of a Government pyplic
office or department, officer of State or officer of notifications
police, a notice or report issued by the office, mg?vem-
department, or officer for the information of the

public;

(h)
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(h) a fair report of the proceedings of any local authority, Proceedings
board, or body of trustees, or other persons, duly gfnll‘]’g;‘i‘ﬁes
constituted under the provisions of any statute for the '
discharge of public functions, so far as the matter

5 published relates to matters of public concern, except
where neither the public nor any newspaper reporter
is admitted ;

(i) a fair and accurate report of the proceedings of the Certain
Committee of the Australian Jockey Club upon the g;"ccedi"gs
10 hearing of any appeal to such Committee in Australian
accordance with the provisions of section thirty-two Jockey Club.
of the Australian Jockey Club Act 1873, as amended
by subsequent Acts;

(j) a fair report of the proceedings of any public meeting, pubiic
15 so far as the matter published relates to matters of meetings.
public concern.

“Public meeting” in this subsection means a meeting lawfully
held for a lawful purpose, and for the furtherance or discussion
in good faith of a matter of public concern, or for the advocacy

20 of the candidature of any person for a public office, whether
the admission to the meeting was open or restricted.

A publication is said to be made in good faith for the
information of the public if the person by whom it is made is
not actuated in making it by ill-will to the person defamed, or

25 by any other improper motive, and if the manner of the
publication is such as is ordinarily and fairly used in the case
of the publication of news.

In the case of the publication in a periodical, or as part of

a programme or service provided by means of a broadcasting
30 or television station and intended for reception by the general
public, of any report or matter referred to in paragraphs (b),
(f), (g), (h), (i) and (j) of this subsection, it is evidence of
want of good faith if the defendant has been requested by the
plaintiff to publish in the manner in which the original
35 publication was made a reasonable letter or statement by
way of a contradiction or explanation of the defamatory mattet

and
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and has refused or neglected to do so, or has done so in a
manner inadequate or not reasonable having regard to all the
circumstances.

(2) Nothing in the foregoing provisions of this section
5 shall be construed as protecting the publication of any matter
the publication of which is prohibited by law.

(3) Nothing in this section shall be construed as

protecting the publication in a periodical, or as part of a
programme or service provided by means of a broadcasting

10 or television station and intended for reception by the general
public, of any report of any such proceedings, or of the result

of any such proceedings, as are referred to in paragraph (d)

of subsection one of this section, unless the publication is
made{contemporaneously with the proceedings or with the

~ 15 result of the proceedings, as the case may be.

The foregoing provisions of this subsection do not apply
to or in relation to the printing or publishing of any matter
in any separate volume or part of any bona-fide series of law
reports which does not form part of any other publication

20 and consists solely of reports of proceedings in courts of law
or in any publication of a technical character bona-fide
intended for circulation among members of the legal
profession.

(4) In any civil action, any matter of defence under (¢ A No.
25 this section may be pleaded specially with a plea of not guilty, 32, 1912,

or any other plea, without the leave of a judge.

15. Tt is lawful to publish a fair comment—

(a) respecting any of the matters with respect to which Public

the publication of a fair report in good faith for the
30 information of the public is by section fourteen of
this Act declared to be lawful ;
(b)
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(b) respecting the public conduct of any person who public

(c)

(d)

(e)

(f)

(g)

(h)

takes part in public affairs, or respecting the character ;‘l’l'l‘)‘]ivgcl;‘e’g
of any such person, so far as his character appears '
in that conduct;;

respecting the conduct of any public officer or public Public
servant in the discharge of his public functions, or ;?l%(]ii‘é(:t of
respecting the character of any such person, so far as officers.

his character appears in that conduct;

respecting the merits of any case, civil or criminal, proceedings
that has been decided by any court of justice, or g;jg:tféi
respecting the conduct of any person as a judge,

party, witness, counsel, solicitor, or officer of the

court, in any such case, or respecting the character

of any such person, so far as his character appears

in that conduct;

respecting any published book or other literary ooks.
production, or respecting the character of the author,

so far as his character appears by the book or
production ;

respecting any composition or work of art, or pypiic
performance publicly exhibited, or respecting the exhibitions
character of the author or performer or exhibitor, so ?érl,),f;}lces.
far as his character appears from the matter

exhibited ;

respecting any public entertainment or sports, oOr p,pic
respecting the character of any person conducting enter-

. . . tainments.
or taking part therein, so far as his character appears
from the matter of the entertainment or sports, or
the manner of conducting the entertainment or
sports;

respecting any communication made to the public Communica-
A tions to
on any subject. the public.

Whether a comment is or is not fair is a question of fact.
If it is not fair, and is defamatory, the publication of it is

35 unlawful.

16.
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16. Tt is lawful to publish defamatory matter if ‘the matter Truth.
is true, and if it is for the public benefit that the publication cf. Tas. 59
complained of should be made. :‘fé;No' i,

Crim. Codes,
Qld., s. 376;
Tas. s. 207;

Qualified Protection. W.A. s. 356.

5 17. TItis a lawful excuse for the publication of defamatory Excuse.

matter if the publication is made in good faith— cf. Tas. 59
Vic. No. 11,
8. 17;
Crim. Codes,
Qld. s. 377;
Tas. s. 208;
W.A.s. 357.

(a) by a person having over another any lawful Censureby
authority in the course of a censure passed by him ROy,
on the conduct of that other in matters to which

10 the lawful authority relates;

(b) for the purpose of seeking remedy or redress for Seeking
some private or public wrong or grievance from "dress
a person who has, or whom the person making the
publication believes, on reasonable grounds, to have,
15 authority over the person defamed with respect to
the subject matter of the wrong or grievance;

(c) for the protection of the interests of the person Interest.
making the publication, or of some other person, or
for the public good;

20 (d) in answer to an inquiry made (pursuant to contract Answer to
or otherwise) of the person making the publication e
relating to some subject as to which the person by
whom or on whose behalf the inquiry is made has,
or is believed, on reasonable grounds, by the person

25 making the publication to have, an interest in
knowing the truth;

(e) for the purpose of giving information to the person Information.
to whom it is made with respect to some subject as
to which that person has, or is believed, on reasonable
30 grounds, by the person making the publication to
have, such an interest in knowing the truth as to
make his conduct in making the publication
reasonable under the circumstances ;

()
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(f) on the invitation or challenge of the person defamed ; Challenge.

(g) in order to answer or refute some other defamatory pefence.
matter published by the person defamed concerning
the person making the publication or some other
5 person;

(h) in the course of, or for the purposes of, the discussion public g
of some subject of public interest, the public discussion.
discussion of which is for the public benefit and if,
so far as the defamatory matter consists of comment,

10 the comment is fair.

For the purposes of this section, a publication is said to
be made in good faith if the matter published is relevant to
the matters the existence of which may excuse the publication
in good faith of defamatory matter; if the manner and

15 extent of the publication do not exceed what is reasonably
sufficient for the occasion; and if the person by whom it is
made is not actuated by ill-will to the person defamed, or by
any other improper motive, and does not believe the
defamatory matter to be untrue.

20 Good Faith.

18. When any question arises whether a publication of gyrden of
defamatory matter was or was not made in good faith, and it proof of

appears that the publication was made under circumstances 5;) (:;iafsal;g'
which would afford lawful excuse for the publication if it was Vic. No. 11,

s. 18;

25 made in good faith, the burden of proof of the absence of o
good faith lies upon the party alleging the absence. %ld. s. %g;
as. s. s

W.A. s. 358.

Relevancy and Public Benefit Questions of Fact.

19. Whether any defamatory matter is or is not relevant to Relevancy
any other matter, and whether the public discussion of any %‘;ge%‘:bhc
30 subject is or is not for the public benefit, are questions of fact. q;lgstitons
o1 1act.
cf. Tas. 59
Vic. No. 11,
s. 19;
Crim. Codes,
Qld. s. 379;
Tas. s. 210;

W.A.s. 359.
Defence :
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Defence in Case of Defamation by Words, Sounds, Signs,
Signals or Gestures.

20. (1) Inany case other than that of words intended to be pefence in

read, it is a defence to an action or prosecution for publishing case of
T defamation
5 defamatory matter to prove that the publication was made on by words,

an occasion and under circumstances when the person defamed S0unds,

was not likely to be injured thereby. Kigtits br

gestures.

(2) The defence referred to in subsection one of this §]f¢ T?f’ 59

section may be set up under a plea of not guilty. SOOE | i
QIld. 53 Vic.
No. 12, s. 20;
Crim. Codes,

Qld. s. 382;

Tas. s. 211;
10 Civil Proceedings. W.A. 5. 362.

21. In an action for defamation the defendant may (after Eyidence
notice in writing of his intention to do so duly given to the ©of apology

A g 2 e lied ; admissible in
plaintiff at the time of filing or delivering the plea in the mitigation of
action) give in evidence in mitigation of damages that he made 9amages.

15 or offered an apology to the plaintiff for the defamation before §f2 ey,
the commencement of the action, or, if the action wass.6 (1);
commenced before there was an opportunity of making or 3}2 15130 12,
offering the apology, as soon afterwards as he had an-s.21;Tas.

opportunity of doing so. ﬁ \s/.lcz'll.\lo'

20 22. (1) In an action for the publication of defamatory Defamatory
matter in a periodical, the defendant may plead that the matter ma(‘ﬁé,m]
was published without actual ill-will to the person defamed or f,fé;"of‘ca 5
other improper motive, and without gross negligence, and that ZPOIl?glbi’czf}d
before the commencement of the action, or at the earliest tioﬁ S ihout

25 opportunity afterwards, he inserted in the periodical a full ill-will and

4 g SRS 5 ., negligence.
apology for the defamation or, if the periodical was ordinarily of Act N3,
published at intervals exceeding one week, offered to publish 32, 1912,
the apology in any periodical to be selected by the plaintiff. &%{ 53 Vic.

No. 12, 5. 22;
(2) The defendant upon filing the plea may pay into i 1519, i
30 court a sum of money by way of amends for the injury

sustained by the publication of the defamatory matter.

(3) To the plea the plaintiff may reply generally
denying the whole thereof.

23.
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23. The court or a judge, upon an application by or on Consolida-
behalf of two or more defendants in actions in respect of the ;‘S?O%fs
same, or substantially the same, defamatory matter brought . , o
by one and the same person, may make an order for the 32,1912,
5 consolidation of the actions, so that they shall be tried 5'11(,1.;53
together; and after the order has been made, and before the Vic. No. 12,
trial of the actions, the defendant in any new action instituted $gvic . '
in respect to the same, or substantially the same, defamatory 11,s.23.
matter may be joined in a common action upon a joint
10 application being made by that defendant and the defendants .

in the actions already consolidated.

In an action consolidated under this section, the jury shall
assess the whole amount of the damages (if any) in one sum,
but a separate verdict shall be given for or against each

15 defendant in the same way as if the actions consolidated had
been tried separately ; and if the jury find a verdict against the
defendant or defendants in more than one of the actions so
consolidated, the jury shall proceed to apportion the amount
of damages so found between and against the said last-

20 mentioned defendants; and the judge at the trial, if the
plaintiff is entitled to the costs of the action, shall make such
order as he may deem just for the apportionment of those costs

. between and against those defendants.

)4
24. At the trial of an action for the publication of Compensa-
25 defamatory matter the defendant may give in evidence, in g:’l{‘e #
mitigation of damages, that the plaintiff has already recovered, actions
or has brought actions for damages, or has received or agreed flfgl“ifiségl_e
to receive compensation in respect of other publications of tion of
defamatory matter to the same purport or effect as the d?“:g"';
30 matter for the publication of which such action has been §2',,§}2, 2 s
rought. 5.6 (2);
b ght ld.( 53 Vic.
0.12,
s. 24; N
Tas. 59 Vic.
No. 11,
s. 24.
;. 25. The proprietor of a periodical may upon the written Disclosing
request of a person who has commenced an action in respect a‘;fi‘t‘:r%ff

s of defamatory matter contained in an article, letter, report, article.

/;'5 or writing in the periodical supply to that person the name cf. Act No.

,
md
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and address of the person who supplied the article, letter,
report, or writing to the periodical, and in default of compli-
ance with the request the person who has commenced the
action may apply to a Judge of the Supreme Court who may,

5 if he sees fit, after hearing the proprietor, direct that the name
and address be so supplied.

Criminal Proceedings.

26. Any person who unlawfully publishes any defamatory ynlawful
matter concerning another is liable, upon conviction on gggle'fcsrtrllg“
10 indictment, to imprisonment for any term not exceeding one tory matter.

year or a penalty of such amount as the court may award or cf. Act No.

32, 1912,
both. ss. 14, 15;
. Crim. Codes,
If the offender knows that the defamatory matter is false, Qld.s. 380;

e S ey § . Tas. s. 212;
he is liable, upon conviction on indictment, to imprisonment s "s"360.

15 for any term not exceeding two years or a penalty of such
amount as the court may award or both.

27. (1) Any person who— Publishing

(a) publishes or threatens to publish any defamatory ?tfreatening

matter concerning another, or é‘;f";‘;?;‘tsohry
20 (b) directly or indirectly threatens to print or publish, ‘,?33‘,}“

or directly or indirectly proposes to abstain from intent to

% Ba Wi =7 § Sk extort
printing or publishing, or directly or indirectly offers money, &c.
to prevent the printing or publishing of any matter gfz Act No.

or thing concerning another, e p
G Crim. Codes,
25 with intent— Qﬂir.ns. 3%3?5
Tas. s. 216;

(i) to extort any money or security for money, or any W.A.s.363.
valuable thing from that other person or from any
other person, or

(ii) to induce any person to confer upon or procure
30 for any person any appointment or office of profit
or trust,

is liable, upon conviction on indictment, to imprisonment for
any term not exceeding three years.
(2)
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(2) Nothing in this section alters or affects any law
in force immediately before the commencement of this Act

in respect of the sending or delivery of threatening letters or
writings.

5 28. A person charged in criminal proceedings with the pefence of
unlawful publication of defamatory matter, who sets up as ag(;lfg}n%ftor
defence that the defamatory matter is true and that it was for sr sl 1
the public benefit that the publication should be made, shall ge;p“i'
plead the matter of the defence specially, and may plead it pleaded.
10 with any other plea, except the plea of guilty. cf. Crim.
Satm,

'I"as. si 213,

29. On the trial of a person charged with the unlawful General
publication of defamatory matter, the jury may give a general verdict on
verdict of guilty or not guilty upon the whole matter in issue, Eﬁﬁéﬁfa?fon,
in like manner as in other cases. cf. Crim.

Codes, QId.

15 /30/ In the case of a prosecution of any person by a private Gostain
prosecutor on the information of the private prosecutor on certain

a charge of the unlawful publication of any defamatory Soposo

defamation.
matter— cf. Crim.

: i Vil X . Codes, QId.
(a) if the accused person is indicted and acquitted he is s.661;

4 2 W.A.s. 675;

20 entitled to recover from the prosecutor his costs of Act Ny, 32,

defence, unless the court otherwise orders; 1912,5.22.

(b) if the accused person pleads that the defamatory “
matter was true and that it was for the public benefit
that the publication should be made, then, if that
25 issue is found for the Crown, the prosecutor is s
entitled to recover from the accused person the costs
sustained by the prosecutor by reason of that plea
unless the court otherwise orders.

Those costs shall be taxed by the proper officer of the
30 court before which the indictment for the offence was tried.

31'
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}/ Where a person is charged before a stipendiary Evidence

~agistrate with an indictable offence respecting the unlawful 25,‘,‘;’;223;25
pubhcatlon of defamatory matter, the stipendiary magistrate in committal
may receive evidence as to any matter which may be given Proceedings.

5 in evidence by way of defence by the person charged on his et

¢ trial on indictment; and the stipendiary magistrate if of s.23.
opinion after hearing the evidence, that there is a strong or
probable presumption that the jury on the trial would acquit

5 the person charged, may dismiss the case.

10 Where a person is charged before a stipendiary Summary
aglstrate with an indictable offence respecting the unlawful ¢ °°“V‘°“°“
publication of defamatory matter, and the stipendiary defamation.
magistrate is of opinion that, though the evidence for the cf Ibid.
prosecutlon is sufficient to put the person charged on his trial, G Codes,
15 the case is of a trivial nature, and that the offence may be Qld.s. 389;
- : ; 5 . " W.A.s. 369.
adequately punished under this section, the stipendiary
magistrate shall cause the charge to be reduced into writing
and read to the person charged, and shall then address a
question to him to the following effect, “Do you desire to be
20 tried by a jury, or do you consent to the case being dealt with
summarily?”; and if the person charged consents to the case
being dealt with summarily, the stipendiary magistrate may
summarily convict him, and adjudge him to pay a fine not
exceeding fifty pounds,

25 Provisions with Respect to Publishers and Sellers of
Periodicals and Sellers of Books, &c.

33. A proprietor, publisher or editor of a perlodlcal is not Liability of
criminally responsible for the unlawful publication in the z{l‘{)ﬁgf“c‘f
periodical of defamatory matter if he shows that the matter and editor

30 complained of was inserted without his knowledge and without °f

periodicals.
negligence on his part.

cf. Crim.

Codes, QId.
General authority given to the person who actually inserted s. 384;

the defamatory matter to manage or conduct the periodical &?i\sszg&.
as editor or otherwise, and to insert therein what in his
35 discretion he thinks fit, is not negligence within the meaning
85—B of
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of this section, unless it is proved that the proprietor or
publisher or editor when giving that general authority meant
that it should extend to and authorise the unlawful
publication of defamatory matter, or continued that general

5 authority, knowing that it had been exercised by unlawfully
publishing defamatory matter in any number or part of the
periodical.

34. A person does not incur any liability as for defamation potection

AL of innocent
merely by selling sellers of
10 (a) any number or part of a periodical unless he knows ggg‘{;i,‘gi‘:

that the number or part contains defamatory matter, &c.
or that defamatory matter is habitually or frequently Cf Tas. 59

c. No. 11,
contained in that periodical, or ss 32 33;

Qld. 53 Vic.

(b) a book, pamphlet, print or writing, or other thing N03‘}23 A

15 not forming part of a periodical, although it contains Crim. Codes,
defamatory matter, if at the time of the sale he does QId: ss. 385,

not know that the defamatory matter is contained Tas ss. 218,

. 219; W.A.
therein. ss. 365, 366.

35. An employer is not responsible as for the unlawful Protectlon
20 publication of defamatory matter merely by reason of the sale of )
employers.
by his servant of a book, pamphlet, print, or writing, or other .¢ T, 59
thing, whether a per10d1cal or not, containing the dcfamatory Vic. No. 11,
matter, unless it is proved that the employer authorised the Qld ’ 53 Vic.
sale, knowing that the book, pamphlet, prmt writing, or other Igo 12, iy 36
25 thing, contained defamatory matter, or, in the case of a number Qléms 3§7es’
or part of a periodical, that defamatory matter was habitually 1as, s. 220;

or frequently contained in the periodical. e sl

36. A criminal prosecution cannot by commenced against Prosecution
the proprietor, or publisher, or editor, Or any person /espon- pmpmtor
30 sible for the publication of a perlodlcal for the jinlawful publisher,’

publication of any defamatory matter contalne,d therein, f;‘gngglca,
without the order of a Judge of the Supreme Court or of a to beby
district court first had and obtainéd. j’u‘:}g; i

Application for the order shall be made on notice to the §5 4§12

35 person accused, who shall have an opportunity of being heard s. 25;
against the application. Sfams C;g;}es

Provisions %}a ;‘ssz %613
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Provisions with Respect to Broadcasting and Television
Stations.

37. A licensee, general manager or manager of a broad- Liability of
casting or television station is not criminally responsible for L‘gﬁg:gf
5 the unlawful publication of defamatory matter as part of a manageror
programme or service provided by means of the broadcasting rb?ri%%:rs&f\g
or television station, as the case may be, and intended for or television
reception by the general public, if he shows that the matter "™
complained of was included without his knowledge and

10 without negligence on his part.

General authority given to the person who actually included
the defamatory matter to manage or conduct the broadcasting
or television station as general manager, manager or otherwise,
and to include in programmes or services what in his

15 discretion he thinks fit, is not negligence within the meaning of
this section, unless it is proved that the licensee, general
manager or manager when giving that general authority meant
that it should extend to and authorise the unlawful publication
of defamatory matter, or continued that general authority,

20 knowing that it had been exercised by unlawfully publishing
defamatory matter in a programme or service provided by
means of the broadcasting or television station, as the case
may be, and intended for reception by the general public.

38. A criminal prosecution cannot be commenced against psecution
25 the licensee, general manager, or manager, or any person of licel;see,
“responsible for the conduct or management of a broadcasting ,%f:,f;:er,
or television station for the unlawful publication of any %rc(-)h %fcasﬁng
defamatory matter as part of a programme or service provided or television
by means of the broadcasting or television station, as the g‘:gg‘:’i‘é i
30 case may be, without the order of a judge of the Supreme of judge.

Court or of a district court first had and obtained.

Application for the order shall be made on notice to the
person accused, who shall have an opportunity of being heard
against the application.

Evidence.
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39. Upon the trial of an action for unlawfully publishing Prima facie
defamatory matter that is contained in a book or periodical, ;‘L’l‘gﬁg:g;’rf
the production of the book, or of a number or part of the of book b
5 periodical, containing a printed statement that it is printed ::rg]jw;'
or published by or for the defendant, shall be prima facie vic No. 12,
evidence of the publication of the book, or of the number or $3%; Tas.
e 59 Vic. No.
part of the periodical, by the defendant. 11, s. 36.

40. Upon the trial of an action or prosecution for Evidence

10-unlawfully publishing defamatory matter that is contained in ol

a periodical, after evidence sufficient in the opinion of the . g4, 53

court has been given of the publication by the defendant of Vic. No. 12,

the number or part of the periodical containing the matter %335?;59

complained of, other writings or prints purporting to be other Vic. No. 11,
15 numbers or parts of the same periodical previously oOr Cyim. Code,

subsequently published, and containing a printed statement Qld.s. 640.

that they were published by or for the defendant, are admissible

in evidence on either side, without further proof of publication

of them.

20 Staying Proceedings.

41. (1) If the defendant in any civil or criminal proceeding papers and
commenced or prosecuted in respect of the publication by pr%clie:t?iggbs
the defendant, or by his servants, of any report, paper, votes, ;’;Ethoritey of
or proceedings of the Legislative Council or of the Legislative Parliament.

25 Assembly, brings before the court in which the proceeding gfz ’;‘S}ZN"'
is pending, or before any judge thereof, first giving twenty-four ss.26,27;
hours’ notice of his intention to do so to the prosecutor or gl)d1523 S\;’c
plaintiff in the proceeding, a certificate under the hand of 40.41;
the President or Clerk of the Legislative Council or the 8{5‘?‘;233?*

30 Speaker or Clerk of the Legislative Assembly, as the case Tas.ss. 223,
may be, stating that the report, paper, votes, or proceedings, w.A.s. 733.
as the case may be, was or were published by the defendant,
or by his servants, by order or under the authority of the
Council or Assembly, as the case may be, or of a committee

35 thereof, together with an affidavit verifying the certificate,
the court or judge shall immediately stay the proceeding, and
the proceeding shall be deemed to be finally determined by

virtue of this section.
(2)
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(2) The Government Printer is deemed to publish
the reports of the debates and proceedings in the Legislative
Council by order or under the authority of that Council and
to publish the reports of the debates and proceedings in the

5 Legislative Assembly by order or under the authority of that
Assembly.

(3) If the defendant in any civil or criminal proceeding
commenced or prosecuted in respect of the publication of any
copy of such report, paper, votes, or proceedings as is or are

10 referred to in subsection one of this section brings before the
court in which the proceeding is pending, or before any judge
thereof, at any stage of the proceeding the report, paper, votes,
or proceedings, and the copy, with an affidavit verifying the
report, paper, votes, or proceedings, and the correctness of the

15 copy, the court or judge shall immediately stay the proceed-
ing, and the proceeding shall be deemed to be finally
determined by virtue of this section.

Laws Relating to Newspapers and Printing to be Observed.

42. (1) Notwithstanding the foregoing provisions of this gepefits of

20 Act a defendant in any proceeding, civil or criminal, shall not certain
be able to avail himself of any of the benefits or advantages st o

enacted by any of the provisions of sections twenty, twenty- extend
: A to defen-
one, twenty-two, twenty-four and thirty-four of this Act unless gants if

at the time of the publication of the article complained lawsl :
25 of, if it is a printed article, all the provisions made by law ;‘;%:tf;gg
for regulating the printing and publication of newspapers and &c., have

4 sitas not been

papers of a like nature, or of the trade of printing generally, complied

applicable to such a work as that in which the article is With:

printed, have been complied with.— : e
. ; ~ s. 34,

30 (2) Any speéiﬁed non:Ec_)mpliance with any provision
so made by law is a good answer to any pleading under this
Act.

(3) The defendant is nevertheless bound by the other

parts of this Act.
Slander
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Slander of Title and Blasphemous, Seditious and Obscene
Libels.

43. (1) Except as provided in subsection two of this Actlnot to
séction, nothing in this Act applies to the actionable wrong 3PPY1C -

5 commonly called “slander of title” or to the misdemeanour of title or
Segnd e . lasphe-
publishing a blasphemous, seditious or obscene libel. mous,
seditious.
or obscene
libels.

cf. Qld. 53

Vic. No. 12,

s. 46;

Tas. 59 Vic.
No. 11,

s. 42.

(2) It is not necessary to set out in an information, cf. Act No.
indictment, or criminal proceeding instituted against the 3'2i61_912'
publisher of an obscene or blasphemous libel the obscene or

10 blasphemous passages; it is sufficient to deposit the book,
newspaper, or other document containing the alleged libel
with the information, indictment, or criminal proceeding,
together with particulars showing precisely by reference to
pages, columns, and lines in what part of the book, newspaper,

15 or other document, the alleged libel is to be found ; and those
particulars shall be deemed to form part of the record, and
all proceedings may be taken therecon as though the passages
complained of had been set out in the information, indictment
or proceeding.

20 SCHEDULE. Sec. 2.
Reference to Act Title or short title Extent of Repeal
No. 32,1912 ..| Defamation Act, 1912 .. ..| The whole
No. 14, 1917 ..| Defamation (Amendment) Act,| The whole
1917
25 No. 4, 1940 ..| Defamation (Amendment) Act, The whole
1940

No. 39, 1948 ..| Racing (Amendment) Act, 1948 | Section 4

[ Sydney: V. C. N. Blight, Government Printer—1958
2s.]
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No. . 1958.

A Bl1LL
To state and amend the law relating to
defamation; to repeal the Defamation Act, 1912,

and certain other enactments; and for purposes
connected therewith.

[MR. SHEAHAN ;—6 November, 1958.]

§ ==

BE it enacted by the Queen’s Most Excellent Majesty, by
and with the advice and consent of the Legislative
Council and Legislative Assembly of New South Wales in
Parliament assembled, and by the authority of the same, as
5 follows : —

1. This Act may be cited as the “Defamation Act, 1958”. ghort title.

2. The Acts mentioned in the Schedule to this Act are to Repeal.
the extent therein expressed hereby repealed.

44925 85—A 3.
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3. (1) (a) Any alteration of the law by this Act, whether Savings.
by the repeal of an enactment or otherwise, does not affect—

(1) a right, privilege, obligation or liability acquired,
accrued or incurred before the commencement of
5 this Act under the law that is so altered;

(i1) a penalty, forfeiture, or punishment incurred in
respect of an offence committed against the law that
is so altered ;

(iii) a legal proceeding or remedy in respect of such
10 a right, privilege, obligation, liability, penalty, for-
feiture or punishment.

(b) Such a proceeding or remedy may be
instituted, continued or enforced and such a penalty, forfei-
ture or punishment may be imposed and enforced as if the

15 law that is so altered had not been altered.

(c) This subsection does not limit any saving in
the Interpretation Act of 1897.

(2) Except where this Act deals with, and makes a

different provision for, any protection or privilege existing by

20 law immediately before the commencement of this Act,

nothing in this Act is to be construed to affect any such
protection or privilege.

4. In this Act, unless the context or subject matter Definitions.
otherwise indicates or requires—

25 “Broadcasting station” means any station—

(a) provided by the Postmaster-General and
from which the Australian Broadcasting
Commission broadcasts programmes and
other services ; or

30 (b) in respect of which a person holds a license
for a commercial broadcasting station
under Part IV of the Broadcasting and
Television Act 1942-1956 of the Parliament
of the Commonwealth.

35 “Indictment” includes information presented or filed as
provided by law for the prosecution of an offence.
“J'ury”
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“Jury” includes a judge of a district court sitting for the cf. Act No.
determination of questions of fact in an action in a3231912
district court.

“Licensee” means—

5 (a) in relation to a broadcasting or television
station referred to in paragraph (a) of
the definition of ‘“Broadcasting station”
or in paragraph (a) of the definition
of “Television station”—the Australian

10 Broadcasting Commission ;

(b) in relation to a broadcasting or television
station referred to in paragraph (b) of the
definition of “Broadcasting station” or in
paragraph (b) of the definition of “Tele-

15 vision station”—the person who in respect
thereof holds a license for a commercial
broadcasting or television station, as the
case may be, under Part IV of the Broad-
casting and Television Act 1942-1956 of

20 the Parliament of the Commonwealth.

“Periodical” includes any newspaper, review, magazine, of. Qld

or other writing or print, published periodically. g Vic3. No.
.8.3;
Tas. 59 Vic.
No. 11,
8.:8;
Crim. Codes,
Qld. s. 365;
Tas. s. 196;
' s ? iyt W.A.s. 345,
“Proprietor”, in relation to a periodical, means as well ¢f. Act No.

the sole proprietor of the periodical, as also, in the 3231912
25 case of a divided proprietorship, the persons who,’
as partners or otherwise, represent and are respon-
sible for any share or interest in the periodical as
between themselves and persons in like manner
representing or responsible for the other shares or
30 interests therein, and no other person.

“Television station” means any station—
(a) provided by the Postmaster-General and
from which the Australian Broadcasting

Commission televises programmes and
35 other services; or (b)
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(b) in respect of which a person holds a
license for a commercial television station
under Part IV of the Broadcasting and
Television Act 1942-1956 of the Parliament

5 ; of the Commonwealth.

Defamation.

5. Any imputation concerning any person, or any member Defamatory
of his family, whether living or dead, by which the reputa- matter.
tion of that person is likely to be injured, or by which he is ‘{flcT?\?oS?l
10 likely to be injured in his profession or trade, or by whichs.4;
other persons are likely to be induced to shun or avoid or Sﬁims C;g‘g“’
ridicule or despise him, is called defamatory, and the matter gvaz s. 197,

of the imputation is called defamatory matter. "

The imputation may be expressed either directly or by
15 insinuation or irony.

6. The question whether any matter is or is not defamatory gunctions

is a question of fact. of judge
and jury.

The question whether any matter alleged to be defamatory cf. Tas. 59
is or is not capable of bearing a defamatory meaning is aVISC No. 11,

20 question of law. Crim. Codes,
Qld. s. 367;
Tan. 3. 198;
W.A.s. 347.

7. A person who, by spoken words or audible sounds, Or pefinition
by words intended to be read either by sight or touch, or of defama-
by signs, signals, gestures, or visible representations, publishes Cfo nTaS 59
any defamatory imputation concerning any person is said to VlC No. 11,

25 defame that person.

Crlm Codes,
QId. s. 368;

Tas. s. 199;
W.A. s. 348.
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8. (1) Publication is, in the case of words spoken, Of pypiication.
audible sounds made, in the hearing of a person other than the cf. Tas. 59
person defamed, the communication of the words or sounds to V‘,? No. 11,
that other person by the speakmg of the words or making of Crim. Codes,

5 the sounds, and, in the case of signs, signals or gestures, “the %‘; : ggg

making of the signs, signals or gestures so as to be seen or felt W.A. s. 349.
by, or otherwise come to the knowledge of, any person other
than the person defamed, and, in the case of other defamatory
o matter, the delivering, reading, exhibiting, or other communi-
10 cation of it, or the causing of it to be delivered, read, or
exhibited to, or to be read or heard by, or to be otherwise
communicated to, a person other than the person defamed.

(2) The expressions “publish”, “publishes” and
“publishing” have interpretations corresponding to that of
15 publication.

9. It is unlawful to publish defamatory matter unless the publication

publication is protected, or justified, or excused by law. ;’g gefama-
matter is
prima facie
unlawful.

cf. Tas. 59
Vic. No. 11,
s. 8;

Crim. Codes,
QIld. s. 370;
Tas. s. 201;
W.A. s. 350.

10. The unlawful publication of defamatory matter is an pefamation

actionable wrong. actionable.
cf. Tas. 59
Vic. No. 11,
s.9;
QId. 53 Vic.
: No. 12,
20 Absolute Protection. 5. 9.

11. (1) A member of either House of Parliament does not privilege

incur any liability as for defamation by the publication of any Ofel:l';“l‘a'

defamatory matter in the course of a speech made by him in 4 1, 50
Parliament. Vic. No. 11,
s. 10;
Crim. Codes,
Qld.s. 371;
Tas. s. 202;
2l j W.A.s. 351.
25 (2) A person who presents a petition to either House petitions.

of Parliament does not incur any liability as for defamation
by the publication to that House of Parliament of any
defamatory matter contained in the petition. (3)




Act No. . 1958. 6

Defamation.

(3) A person does not incur any liability as for parija-
defamation by publishing, by order or under the authority me"éfsfy
of either House of Parliament, a paper containing defamatory
matter.

8 The Government Printer is deemed to publish the reports .
of the debates and proceedings in the Legislative Council
by order or under the authority of that Council and to publish
the reports of the debates and proceedings in the Legislative
Assembly by order or under the authority of that Assembly.

10 12. A person does not incur any liability as for defamation Privileges

by publishing in the course of any proceeding held before or Svfu’,‘:gsgs‘;;

under the authority of any court of justice, or in the course and others
of any inquiry made under the authority of any statute, or ‘;’fclﬁg{ltci
under the authority of Her Majesty, or of the Governor, or &e.

15 of either House of Parliament, any defamatory matter. g,ficT‘I’\Js(-f‘fl
80
Crim. Codes,
Qld. s. 372;
Tas. s. 203;
W.A.s. 352.

13. A person appointed under the authority of a statute, Reports of

or by or under the authorlty of Her Majesty, or of the f’nﬂgflll‘;}es

Governor, to hold any inquiry does not incur any 11ab111ty as ¢f. Tas. 59
for defamation by publishing any defamatory matter in any V102N0 11,

20 official report made by him of the result of the inquiry. Enm Codes,

Qld. s. 373;
Tas. s. 204;
W.A.s. 353.

Protection.

14. (1) It is lawful to publish in good faith for the publication

information of the public— of matters
of public
interest.
cf. Tas. 59
Vic. No. 11,
8. 13;
Crim. Codes,
0Old. s. 374;
Tas. s. 205:
W.A.s. 354.

(a) a fair report of the proceedings of either House of Proceedings
25 the Parliament of the Commonwealth or of the mfezm'a
Parliament of this State or of either House or the
House of Parliament of any other State of the .
Commonwealth ;
(b)
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(b) a fair report of the proceedings of any committee Proceedings
of any such House as is referred to in paragraph (a) ?nfeflil;}-?
of this subsection or of any joint committee of both committees.
Houses of the Parliament of the Commonwealth or
5 of the Parliament of this or any other State of the

Commonwealth ;

(c) a copy of, or an extract from or a fair abstract of, faaryﬂig;‘;ee’;
” any report, paper, votes, or proceedings published
by order or under the authority of any such House
10 as is referred to in paragraph (a) of this subsection;

(d) a fair report of the public proceedings of any court Proceedings
of justice, whether the proceedings are preliminary g£ ;‘l’s‘:féz
or interlocutory or final, or of the result of any
such proceedings, unless, in the case of proceedings

15 that are not final, the publication has been prohibited
by the court, but for the purposes of this paragraph
matter of a defamatory nature ruled to be
inadmissible by a court is not part of the public
proceedings of the court;

20 (e) a copy or a fair abstract of any default judgment, Judgments
or of the entries relative to any default judgment, ot ,ﬁ?s‘iféi
that are recorded in any books kept in the office

of any court of justice;

(f) a fair report of the proceedings of any inquiry held Proceedings
25 under the authority of any statute, or by or under ‘i’lfq"uf?rcigg
the authority of Her Majesty, or of the Governor-
General-in-Council, or of the Governor, or an extract
from or a fair abstract of any such proceedings, or
a copy of, or an extract from or a fair abstract of, an
30 official report made by the person by whom the
inquiry was held ;

(g) at the request or with the consent of a Government public
office or department, officer of State or officer of notifications
police, a notice or report issued by the office, E}’eﬁf’vem'

- 35 department, or officer for the information of the

public;

(h)
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(h) a fair report of the proceedings of any local authority, Proceedings
board, or body of trustees, or other persons, duly Zlfn]ﬁgar‘xlues
constituted under the provisions of any statute for the
discharge of public functions, so far as the matter

5 published relates to matters of public concern, except
where neither the public nor any newspaper reporter
is admitted ;

(i) a fair and accurate report of the proceedings of the Certain
Committee of the Australian Jockey Club upon the g;occedi"gs
10 hearing of any appeal to such Committee in Australian
accordance with the provisions of section thirty-two Jockey Club.
of the Australian Jockey Club Act 1873, as amended
by subsequent Acts;

(j) a fair report of the proceedings of any public meeting, public
15 so far as the matter published relates to matters of meetings.
public concern.

“Public meeting” in' this subsection means a meeting lawfully
held for a lawful purpose, and for the furtherance or discussion
in good faith of a matter of public concern, or for the advocacy

20 of the candidature of any person for a public office, whether
the admission to the meeting was open or restricted.

A publication is said to be made in good faith for the
information of the public if the person by whom it is made is
not actuated in making it by ill-will to the person defamed, or

25 by any other improper motive, and if the manner of the
publication is such as is ordinarily and fairly used in the case
of the publication of news.

In the case of the publication in a periodical, or as part of

a programme or service provided by means of a broadcasting
30 or television station and intended for reception by the general
public, of any report or matter referred to in paragraphs (b),
(f), (g), (h), (i) and (j) of this subsection, it is evidence of
want of good faith if the defendant has been requested by the
plaintiff to publish in the manner in which the original

35 publication was made a reasonable letter or statement by
way of a contradiction or explanation of the defamatory matter

and
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and has refused or neglected to do so, or has done so in a
manner inadequate or not reasonable having regard to all the
circumstances.

(2) Nothing in the foregoing provisions of this section
5 shall be construed as protecting the publication of any matter
the publication of which is prohibited by law.

(3) Nothing in this section shall be construed as
protecting the publication in a periodical, or as part of a
programme or service provided by means of a broadcasting

10 or television station and intended for reception by the general
public, of any report of any such proceedings, or of the result
of any such proceedings, as are referred to in paragraph (d)
of subsection one of this section, unless the publication is
made contemporaneously with the proceedings or with the
15 result of the proceedings, as the case may be.

The foregoing provisions of this subsection do not apply
to or in relation to the printing or publishing of any matter
in any separate volume or part of any bona-fide series of law
reports which does not form part of any other publication

20 and consists solely of reports of proceedings in courts of law
or in any publication of a technical character bona-fide
intended for circulation among members of the legal
profession.

(4) In any civil action, any matter of defence under
25 this section may be pleaded specially with a plea of not guilty,
or any other plea, without the leave of a judge.

15. It is lawful to publish a fair comment—

(a) respecting any of the matters with respect to which

the publication of a fair report in good faith for the

30 information of the public is by section fourteen of
this Act declared to be lawful;

(b)

cf. Act No.
32,1912,
8.29 (2).

Fair
comment.
cf. Tas. 59
Vic. No. 11,
s. 14;

Crim. Codes,
Qld. s. 375;
Tas. s. 206;
W.A.s. 355.

Public
proceedings.
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(b) respecting the public conduct of any person who public
takes part in public affairs, or respecting the character conduct of
L public men.
of any such person, so far as his character appears
in that conduct ;

5 (c) respectlng the conduct of any public officer or public Public
servant in the discharge of his public functions, or C‘l’l[l‘)‘lil‘éd o
respecting the character of any such person, so far as officers.

his character appears in that conduct; .

(d) respecting the merits of any case, civil or criminal, Proceedings
10 that has been decided by any court of justice, or g}‘;g:&fe
respecting the conduct of any person as a judge,
party, witness, counsel, solicitor, or officer of the
court, in any such case, or respecting the character
of any such person, so far as his character appears
15 in that conduct;

(e) respecting any published book or other literary Books.
production, or respecting the character of the author,
so far as his character appears by the book or
production;

20 (f) respecting any composition or work of art, or pyplic
performance publicly exhibited, or respecting the e’;hlgrlflons
character of the author or performer or exhibitor, so 3
far as his character appears from the matter

exhibited ;

23 (g) respecting any public entertainment or sports, Or pyplic
respecting the character of any person conducting enter-
tainments.
or taking part therein, so far as his character appears
from the matter of the entertainment or sports, or
the manner of conducting the entertainment or
30 sports ;

(h) respecting any communication made to the public Communica- .

tions to
on any subject. the public.

Whether a comment is or is not fair is a question of fact.
If it is not fair, and is defamatory, the publication of it is .
35 unlawful.

16.
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16. It is lawful to publish defamatory matter if the matter Truth.
is true, and if it is for the public benefit that the publication cf. Tas. 59

Vic. No. 11,

complained of should be made. e

Crim. Codes,

Qld., s. 376;

. . Tas. s. 207;
Qualified Protection. W.A. s. 356.

17. It is a lawful excuse for the publication of defamatory Excuse.
matter if the publication is made in good faith— cf. Tas. 59

(a)

(b)

(c)

(d)

(e)

Vic. No. 11,
P

Crim. Codes,
Qld. s. 377;
Tas. s. 208;
W.A.s. 357.

by a person having over another any lawful Censure by
authority in the course of a censure passed by him Fihority.
on the conduct of that other in matters to which

the lawful authority relates;

for the purpose of seeking remedy or redress for Seeking
some private or public wrong or grievance from "dress:
a person who has, or whom the person making the
publication believes, on reasonable grounds, to have,
authority over the person defamed with respect to

the subject matter of the wrong or grievance;

for the protection of the interests of the person Interest.
making the publication, or of some other person, or
for the public good;

in answer to an inquiry made (pursuant to contract Answer to
or otherwise) of the person making the publication "
relating to some subject as to which the person by

whom or on whose behalf the inquiry is made has,

or is believed, on reasonable grounds, by the person

making the publication to have, an interest in
knowing the truth;

for the purpose of giving information to the person Information.
to whom it is made with respect to some subject as

to which that person has, or is believed, on reasonable

grounds, by the person making the publication to

have, such an interest in knowing the truth as to

make his conduct in making the publication
reasonable under the circumstances ;

(f)
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(f) on the invitation or challenge of the person defamed ; Challenge.

(g) in order to answer or refute some other defamatory pegence.
matter published by the person defamed concerning
the person making the publication or some other
5 person ;

(h) in the course of, or for the purposes of, the discussion public
of some subject of public interest, the public discussion.
discussion of which is for the public benefit and if,
so far as the defamatory matter consists of comment,
10 the comment is fair.

For the purposes of this section, a publication is said to
be made in good faith if the matter published is relevant to
the matters the existence of which may excuse the publication
in good faith of defamatory matter; if the manner and

15 extent of the publication do not exceed what is reasonably
sufficient for the occasion; and if the person by whom it is
made is not actuated by ill-will to the person defamed, or by
any other improper motive, and does not believe the
defamatory matter to be untrue.

20 Good Faith.

18. When any question arises whether a publication of gyrden of
defamatory matter was or was not made in good faith, and it proof of
GO i good faith.
appears that the publication was made under circumstances j .. sq
which would afford lawful excuse for the publication if it was Vic. No. 11,

25 made in good faith, the burden of proof of the absence of sérlifri. ot

good faith lies upon the party alleging the absence. Qld. s. 378;
Tas. s. 209;

W.A.s. 358.

Relevancy and Public Benefit Questions of Fact.

19. Whether any defamatory matter is or is not relevant to Relevancy
any other matter, and whether the public discussion of any %’ége%‘:bhc
30 subject is or is not for the public benefit, are questions of fact. qF?Stitons

o1 1act.

ct. Tas. 59
Vic. No. 11,
s. 19;

Crim. Codes,
Qld. s. 379;
Tas. s. 210;

A.s.359.
Defence b i
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Defence in Case of Defamation by Words, Sounds, Signs,
Signals or Gestures.

20. (1) Inany case other than that of words intended to be pefence in

read, it is a defence to an action or prosecution for publishing i r(;lfa 5
5 defamatory matter to prove that the publication was made on by words,

an occasion and under circumstances when the person defamed sounds,

was not likely to be injured thereby. Mignals br

’ gestures.

(2) The defence referred to in subsection one of this if; T?f' 5?1
ic. No. 11,

section may be set up under a plea of not guilty. 5. 20;
Qld. 53 Vic.
No. 12, s. 20;
Crim. Codes,
Qld. s. 382;
Tas. s. 211;
10 Civil Proceedings. i %
21. In an action for defamation the defendant may (after Evidence

notice in writing of his intention to do so duly given to the of apology
T . g . £ ) admissible in

plaintiff at the time of filing or delivering the plea in the mitigation of

action) give in evidence in mitigation of damages that he made damages.

15 or offered an apology to the plaintiff for the defamation before §f2 ‘?S} ;IO‘
the commencement of the action, or, if the action wass.6 (1);
commenced before there was an opportunity of making or 8,215130 12,
offering the apology, as soon afterwards as he had ans.21;Tas.

opportunity of doing so. f?,\s/.l%f.%'

20 22. (1) In an action for the publication of defamatory pefamatory
matter in a periodical, the defendant may plead that the matter ﬂg;‘lfé'cf;]*
was published without actual ill-will to the person defamed or f,]ea of
other improper motive, and without gross negligence, and that apology and

¢ % of publica-
before the commencement of the action, or at the earliest tion without

25 opportunity afterwards, he inserted in the periodical a full ill-will and

] j o s .. negligence.
apology for the defamation or, if the periodical was ordinarily ¢ s  no.
published at intervals exceeding one week, offered to publish 32, 1912,
the apology in any periodical to be selected by the plaintiff. fjl%;. 53 Vic.

No. 12, s._22;
(2) The defendant upon filing the plea may pay into 1o 1519 o
30 court a sum of money by way of amends for the injury

sustained by the publication of the defamatory matter.

(3) To the plea the plaintiff may reply generally
denying the whole thereof.

23.
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23. The court or a judge, upon an application by or on Consolida-
behalf of two or more defendants in actions in respect of the ;‘é’t‘l’o‘r’]fs
same, or substantially the same, defamatory matter brought ; , . No.

by one and the same person, may make an order for the 32,1912,

5 consolidation of the actions, so that they shall be tried 811(11_;53
together; and after the order has been made, and before the Vic. No. 12,
trial of the actions, the defendant in any new action instituted S5 i xo.
in respect to the same, or substantially the same, defamatory 11,s. 23.
matter may be joined in a common action upon a joint

10 application being made by that defendant and the defendants

in the actions already consolidated.

In an action consolidated under this section, the jury shall
assess the whole amount of the damages (if any) in one sum,
but a separate verdict shall be given for or against each

15 defendant in the same way as if the actions consolidated had
been tried separately ; and if the jury find a verdict against the
defendant or defendants in more than one of the actions so
consolidated, the jury shall proceed to apportion the amount
of damages so found between and against the said last-

20 mentioned defendants; and the judge at the trial, if the
plaintiff is entitled to the costs of the action, shall make such
order as he may deem just for the apportionment of those costs
between and against those defendants.

24. At the trial of an action for the publication of Compensa-
25 defamatory matter the defendant may give in evidence, mg:’t?e i
mitigation of damages, that the plaintiff has already recovered, actions
or has brought actions for damages, or has received or agreed i‘:g‘lifégle
to receive compensation in respect of other publications of tion of
defamatory matter to the same purport or effect as the d;‘n:ge;
30 matter for the publication of which such action has been 5517
brought. 5.6 (2);
Qld. 53 Vic.
No. 12,
s. 24;
Tas. 59 Vic.
No. 11,
s. 24.

25. The proprietor of a periodical may upon the written Disclosing

request of a person who has commenced an action in respect g‘:‘l?:r‘gf
of defamatory matter contained in an article, letter, report, article.

35 or writing in the periodical supply to that person the name gg ?‘Si ;Io.
12

and




Act No. « 1958, 15

Defamation.

and address of the person who supplied the article, letter,
report, or writing to the periodical, and in default of compli-
ance with the request the person who has commenced the
action may apply to a Judge of the Supreme Court who may,

5 if he sees fit, after hearing the proprietor, direct that the name
and address be so supplied.

Criminal Proceedings.

26. Any person who unlawfully publishes any defamatory ynlawful
matter concerning another is liable, upon conviction on EFSLIF:;‘;"
10 indictment, to imprisonment for any term not exceeding One tory matter.

year or a penalty of such amount as the court may award or cf. Act No.

32,1912,
both. ss. 14, 15;
; Crim. Codes,
If the offender knows that the defamatory matter is false, _(gld. s. 380;
as. s. 212;

he is liable, upon conviction on indictment, to imprisonment '3 *s 360,
15 for any term not exceeding two years or a penalty of such
amount as the court may award or both.

27. (1) Any person who— Publishing

(a) publishes or threatens to publish any defamatory ?l:reatening

- to publish
matter concerning another, or Selaatory
20 (b) direc.tly or indirectly threatens to print or publish, ?ftﬁer
or directly or indirectly proposes to abstain from g‘g}ttlo

printing or publishing, or directly or indirectly offers money, &c.
to prevent the printing or publishing of any matter cf. Act No.

: 3 32,1912,
or thing concerning another, s i3: ;
SRR Crim. C .
25 with intent— Qﬁir.ns. 3%3?5
Tas. s. 216;

(i) to extort any money or security for money, or any W.A.s. 363.
valuable thing from that other person or from any
other person, or

(ii) to induce any person to confer upon or procure
30 for any person any appointment or office of profit
or trust,

is liable, upon conviction on indictment, to imprisonment for
any term not exceeding three years.

(2)
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(2) Nothing in this section alters or affects any law
in force immediately before the commencement of this Act
in respect of the sending or delivery of threatening letters or
writings.

5 28. A person charged in criminal proceedings with the pefence of
unlawful publication of defamatory matter, who sets up as a truth of

- s def tory
defence that the defamatory matter is true and that it was for ,;aﬁ’;atg o

the public benefit that the publication should be made, shall b¢ speci-
plead the matter of the defence specially, and may plead it ple);ded

10 with any other plea, except the plea of guilty. cf. Crim.
Codes, QIld.
8. 599;
Tas. s. 213.

29. On the trial of a person charged with the unlawful General
publication of defamatory matter, the jury may give a general verdicton
verdict of guilty or not guilty upon the whole matter in issue, szifl;rg;a?ifoﬂ,
in like manner as in other cases. cf. Crim.

Codes, QId.
s. 625;
W.A.s. 643,

15 30. In the case of a prosecution of any person by a private costs in
prosecutor on the information of the private prosecutor on certain

a charge of the unlawful publication of any defamatory s I
matter— cf. Crim.
Codes, QId.
(a) if the accused person is indicted and acquitted he is gl 661; &75;
20 entitled to recover from the prosecutor his costs of A¢t Nso 32,
defence, unless the court otherwise orders; 1912,s. 22.

(b) if the accused person pleads that the defamatory
matter was true and that it was for the public benefit
that the publication should be made, then, if that

25 issue is found for the Crown, the prosecutor is
entitled to recover from the accused person the costs
sustained by the prosecutor by reason of that plea
unless the court otherwise orders.

Those costs shall be taxed by the proper officer of the
30 court before which the indictment for the offence was tried.

31.
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31. Where a person is charged before a stipendiary Evidence
magistrate with an indictable offence respecting the unlawful of defences
publication of defamatory matter, the stipendiary magistrate in committal
may receive evidence as to any matter which may be given Proceedings.

5 in evidence by way of defence by the person charged on his §f2‘?§§§°
trial on indictment; and the stipendiary magistrate if of s.23.
opinion after hearing the evidence, that there is a strong or
probable presumption that the jury on the trial would acquit

the person charged, may dismiss the case.

10 32. Where a person is charged before a stipendiary Summary
magistrate with an indictable offence respecting the unlawful forvietion
publication of defamatory matter, and the stipendiary defamation.
magistrate is of opinion that, though the evidence for the cf.1bid.
prosecution is sufficient to put the person charged on his trial, ¢, Codes,

15 the case is of a trivial nature, and that the offence may be Qld. s. 389;

3 X g : . W.A.s. 369.
adequately punished under this section, the stipendiary
magistrate shall cause the charge to be reduced into writing
and read to the person charged, and shall then address a
question to him to the following effect, “Do you desire to be

20 tried by a jury, or do you consent to the case being dealt with
summarily?”’; and if the person charged consents to the case
being dealt with summarily, the stipendiary magistrate may
summarily convict him, and adjudge him to pay a fine not
exceeding fifty pounds.

25  Provisions with Respect to Publishers and Sellers of
Periodicals and Sellers of Books, &c.

33. A proprietor, publisher or editor of a periodical is not Liability of

criminally responsible for the unlawful publication in the Proprietor,
A : publisher,
periodical of defamatory matter if he shows that the matter and editor

: 30 complained of was inserted without his knowledge and without gferiodica]s.
negligence on his part. & Cina.

: : . Codes, Qld.
eneral authority given to the person who actually inserted s.0384;

the defamatory matter to manage or conduct the periodical a?3552§g4
as editor or otherwise, and to insert therein what in his
35 discretion he thinks fit, is not negligence within the meaning

85—B of
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of this section, unless it is proved that the proprietor or
publisher or editor when giving that general authority meant
that it should extend to and authorise the unlawful
publication of defamatory matter, or continued that general

5 authority, knowing that it had been exercised by unlawfully
publishing defamatory matter in any number or part of the
periodical.

34. A person does not incur any liability as for defamation p stection
of innocent

merely by selling— sellers of

10 (a) any number or part of a periodical unless he knows gﬁg%‘i‘gf;
that the number or part contains defamatory matter, &c.
or that defamatory matter is habitually or frequently cf: T;S 5?1
contained in that periodical, or ss 32, %3
Qld. 53 V1c.

(b) a book, pamphlet, print or writing, or other thing N°34}235

15 not forming part of a periodical, although it contains Crim. Codes,
defamatory matter, if at the time of the sale he does QId-ss. 385,

not know that the defamatory matter is contained Tas ss. 218,
: 219; W.A.
therein. ss. 365, 366.

35. An employer is not responsible as for the unlawful Protection
20 publication of defamatory matter merely by reason of the sale °f
employers.
by his servant of a book, pamphlet, print, or writing, or other . 1. 59
thing, whether a perlodlcal or not, containing the defamatory Vic. No. 11,
matter, unless it is proved that the employer authorised the Qld & iNrc:

sale, knowing that the book, pamphlet, prmt writing, or other No.12, Ly (316
25 thing, contained defamatory matter, or, in the case of a number Qfams 3§7es’

or part of a periodical, that defamatory matter was habitually T2 Tas. s. 2%27

or frequently contained in the periodical.

36. A criminal prosecution cannot be commenced against Prosecution
of
the proprietor, or publisher, or editor, or any person respon- Sronidtor,

30 sible for the publication of a periodical for the unlawful publisher,
publication of any defamatory matter contained therein, ‘;‘grlgglcal

without the order of a Judge of the Supreme Court or of a tobe bsg
order o

district court first had and obtained. due.

Application for the order shall be made on notice to the §f2 ?g}§°

35 person accused, who shall have an opportunity of being heard s. 25;
against the application. Sﬂims C3(§ges’
Provisions 5554
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Provisions with Respect to Broadcasting and Television
Stations.

37. A licensee, general manager or manager of a broad- Liability of
casting or television station is not criminally responsible for ggg‘c}f;f
5 the unlawful publication of defamatory matter as part of a manager or
programme or service provided by means of the broadcasting glr":)r;%ggsgf‘g
or television station, as the case may be, and intended for or television
reception by the general public, if he shows that the matter S**"°™
complained of was included without his knowledge and

10 without negligence on his part.

General authority given to the person who actually included
the defamatory matter to manage or conduct the broadcasting
or television station as general manager, manager or otherwise,
and to include in programmes or services what in his

15 discretion he thinks fit, is not negligence within the meaning of
this section, unless it is proved that the licensee, general
manager or manager when giving that general authority meant
that it should extend to and authorise the unlawful publication
of defamatory matter, or continued that general authority,

20 knowing that it had been exercised by unlawfully publishing
defamatory matter in a programme or service provided by
means of the broadcasting or television station, as the case
may be, and intended for reception by the general public.

38. A criminal prosecution cannot be commenced against p,secution
25 the licensee, general manager, or manager, or any person of licensee,
responsible for the conduct or management of a broadcasting ﬁf;‘:;;ir
or television station for the unlawful publication of any ffé’a %fcasﬁng
defamatory matter as part of a programme or service provided or television
by means of the broadcasting or television station, as the i‘:ﬂg'}):‘ée >
30 case may be, without the order of a judge of the Supreme of judge.

Court or of a district court first had and obtained.

Application for the order shall be made on notice to the
person accused, who shall have an opportunity of being heard
against the application.

Evidence.
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39. Upon the trial of an action for unlawfully publishing Prima facie
defamatory matter that is contained in a book or periodical, ;ﬁfﬁé‘:ﬁ:ﬁ
the production of the book, or of a number or part of the of book or

5 periodical, containing a printed statement that it is printed pfe”ol‘;‘cg’;'
or published by or for the defendant, shall be prima facie cv'iCQN;,, 12,
evidence of the publication of the book, or of the number or . 38; Tas.

ic. No.
part of the periodical, by the defendant. 15?,\;.“;6. 5

40. Upon the trial of an action or prosecution for Evidence

10 unlawfully publishing defamatory matter that is contained in gntrial for

a periodical, after evidence sufficient in the opinion of the . Qld. 53

court has been given of the publication by the defendant of Vic. No. 12,

the number or part of the periodical containing the matter . so

complained of, other writings or prints purporting to be other Vic. No. 11,
15 numbers or parts of the same periodical previously or ¢y Code,

subsequently published, and containing a printed statement Qld. s. 640.

that they were published by or for the defendant, are admissible

in evidence on either side, without further proof of publication

of them.

20 Staying Proceedings.

41. (1) If the defendant in any civil or criminal proceeding Papers and
commenced or prosecuted in respect of the publication by pr%Cl?el?igng
the defendant, or by his servants, of any report, paper, votes, apﬁthi,srify of
or proceedings of the Legislative Council or of the Legislative Parliament.

25 Assembly, brings before the court in which the proceeding gfz ’?§§2N°'
is pending, or before any judge thereof, first giving twenty-four ss. 26, 27;
hours’ notice of his intention to do so to the prosecutor or gl,df; s\;'c
plaintiff in the proceeding, a certificate under the hand of 40, 41;
the President or Clerk of the Legislative Council or the Gii’s $o9°™

30 Speaker or Clerk of the Legislative Assembly, as the case Tas. ss. 223,
may be, stating that the report, paper, votes, or proceedings, V\zzf‘,’\. s. 733.
as the case may be, was or were published by the defendant,
or by his servants, by order or under the authority of the
Council or Assembly, as the case may be, or of a committee

35 thereof, together with an affidavit verifying the certificate,
the court or judge shall immediately stay the proceeding, and
the proceeding shall be deemed to be finally determined by

virtue of this section.

(2)
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(2) The Government Printer is deemed to publish
the reports of the debates and proceedings in the Legislative
Council by order or under the authority of that Council and
to publish the reports of the debates and proceedings in the

5 Legislative Assembly by order or under the authority of that
Assembly.

(3) If the defendant in any civil or criminal proceeding
commenced or prosecuted in respect of the publication of any
copy of such report, paper, votes, or proceedings as is or are

10 referred to in subsection one of this section brings before the
court in which the proceeding is pending, or before any judge
thereof, at any stage of the proceeding the report, paper, votes,
or proceedings, and the copy, with an affidavit verifying the
report, paper, votes, or proceedings, and the correctness of the

15 copy, the court or judge shall immediately stay the proceed-
ing, and the proceeding shall be deemed to be finally
determined by virtue of this section.

Laws Relating to Newspapers and Printing to be Observed.

42. (1) Notwithstanding the foregoing provisions of this geqefits of

20 Act a defendant in any proceeding, civil or criminal, shall not certain
be able to avail himself of any of the benefits or advantages Sou (o

enacted by any of the provisions of sections twenty, twenty- extend
3 i to defen-
one, twenty-two, twenty-four and thirty-four of this Act unless gants if

at the time of the publication of the article complained laWSI :
25 of, if it is a printed article, all the provisions made by law ;%ﬁtfntgg
for regulating the printing and publication of newspapers and &c., have

: 5 e not been

papers of a like nature, or of the trade of printing generally, complied

applicable to such a work as that in which the article is With.

printed, have been complied with. -k L
s. 34
30 (2) Any specified non-compliance with any provision

so made by law is a good answer to any pleading under this
Act.

(3) The defendant is nevertheless bound by the other
parts of this Act.

Slander
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Slander of Title and Blasphemous, Seditious and Obscene
Libels.

43. (1) Except as provided in subsection two of this Actnotto
section, nothing in this Act applies to the actionable wrong i o feag
5 commonly called “slander of title” or to the misdemeanour of tiltle =
publishing a blasphemous, seditious or obscene libel. mf,i‘;, i
seditious
or obscene
libels.

cf. Qld. 53
Vic. No. 12,
s. 46;

Tas. 59 Vic.
No. 11,

s. 42.

(2) It is not necessary to set out in an information, cf. Act No.
indictment, or criminal proceeding instituted against the 32161_912’
publisher of an obscene or blasphemous libel the obscene or

10 blasphemous passages; it is sufficient to deposit the book,
newspaper, or other document containing the alleged libel
with the information, indictment, or criminal proceeding,
together with particulars showing precisely by reference to
pages, columns, and lines in what part of the book, newspaper,

15 or other document, the alleged libel is to be found ; and those
particulars shall be deemed to form part of the record, and
all proceedings may be taken thereon as though the passages
complained of had been set out in the information, indictment
or proceeding.

20 SCHEDULE. Sec. 2.
Reference to Act Title or short title Extent of Repeal
No. 32, 1912 ..| Defamation Act, 1912 .. ..| The whole

No. 14, 1917 ..| Defamation (Amendment) Act,| The whole
1917
25 No. 4, 1940 ..| Defamation (Amendment) Act,| The whole
1940
No. 39, 1948 ..| Racing (Amendment) Act, 1948 | Section 4

Sydney: V. C. N. Blight, Government Printer—1958

[2s.]










DEFAMATION BILL, 1958.

EXPLANATORY NOTE.

THE object of this Bill is to state and amend the law relating to defamation. The
provisions of the Bill substantially follow—

(a) so far as the civil law of defamation is concerned—the provisions of the
Defamation Act, 1912-1948, that related to civil proceedings and the Defamation
Law of Queensland, 1889, and the Tasmanian Defamation Act, 1895 ;

(b) so far as the criminal law of defamation is concerned—the provisions of the
Defamation Act, 1912-1948, that related to criminal proceedings and Chapter
XXXV of the Criminal Code of Queensland, 1899, Chapter XXII of the
Criminal Code of Tasmania, 1924, and Chapter XXXV of the Criminal Code
of Tasmania, 1913.

44925 85—







No. . 1958.

A BILL
To state and amend the law relating to
defamation; to repeal the Defamation Act, 1912,

and certain other enactments; and for purposes
connected therewith.

[MR. SHEAHAN ;—6 November, 1958.]

BE it enacted by the Queen’s Most Excellent Majesty, by
and with the advice and consent of the Legislative
Council and Legislative Assembly of New South Wales in
Parliament assembled, and by the authority of the same, as
5 follows : —

1. This Act may be cited as the “Defamation Act, 1958”. ghort title.

2. The Acts mentioned in the Schedule to this Act are to Repeal.
the extent therein expressed hereby repealed.

44925 85—A 3.
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3. (1) (a) Any alteration of the law by this Act, whether Savings.

by the repeal of an enactment or otherwise, does not affect—

(i) a right, privilege, obligation or liability acquired,
accrued or incurred before the commencement of
3 this Act under the law that is so altered;

(ii) a penalty, forfeiture, or punishment incurred in
respect of an offence committed against the law that
is so altered;

(iii) a legal proceeding or remedy in respect of such
10 a right, privilege, obligation, liability, penalty, for-
feiture or punishment.

(b) Such a proceeding or remedy may be
instituted, continued or enforced and such a penalty, forfei-
ture or punishment may be imposed and enforced as if the

15 law that is so altered had not been altered.

(c) This subsection does not limit any saving in
the Interpretation Act of 1897.

(2) Except where this Act deals with, and makes a

different provision for, any protection or privilege existing by

20 law immediately before the commencement of this Act,

nothing in this Act is to be construed to affect any such
protection or privilege.

4. In this Act, unless the context or subject matter Definitions.

otherwise indicates or requires—
25 “Broadcasting station” means any station—

(a) provided by the Postmaster-General and
from which the Australian Broadcasting
Commission broadcasts programmes and
other services ; or

30 (b) in respect of which a person holds a license
for a commercial broadcasting station
under Part IV of the Broadcasting and
Television Act 1942-1956 of the Parliament
of the Commonwealth.

35 “Indictment” includes information presented or filed as

provided by law for the prosecution of an offence.

“J‘ury’9
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“Jury” includes a judge of a district court sitting for the cf. Act No.
determination of questions of fact in an action in ai?g}”l
district court. :

“Licensee” means—

(a) in relation to a broadcasting or television
station referred to in paragraph (a) of
the definition of ‘“Broadcasting station”
or in paragraph (a) of the definition
of “Television station”—the Australian
Broadcasting Commission ;

(b) in relation to a broadcasting or television
station referred to in paragraph (b) of the
definition of “Broadcasting station” or in
paragraph (b) of the definition of “Tele-
vision station”—the person who in respect
thereof holds a license for a commercial
broadcasting or television station, as the
case may be, under Part IV of the Broad-
casting and Television Act 1942-1956 of
the Parliament of the Commonwealth.

“Periodical” includes any newspaper, review, magazine, of. QId

or other writing or print, published periodically. fg Vic3. No.
5 8. 33
Tas. 59 Vic.
No. 11,
s. 3;
Crim. Codes,
Qld. s. 365;
Tas. s. 196;
! : ¢ Ty W.A.s. 345.
“Proprietor”, in relation to a periodical, means as well ¢f. Act No.

the sole proprietor of the periodical, as also, in the 3231912»
case of a divided proprietorship, the persons who, ™

as partners or otherwise, represent and are respon-

sible for any share or interest in the periodical as
between themselves and persons in like manner
representing or responsible for the other shares or
interests therein, and no other person.

“Television station” means any station—
(a) provided by the Postmaster-General and
from which the Australian Broadcasting

Commission televises programmes and
other services; or (b)
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(b) in respect of which a person holds a
license for a commercial television station
under Part IV of the Broadcasting and
Television Act 1942-1956 of the Parliament

5 of the Commonwealth.

Defamation.

5. Any imputation concerning any person, or any member pefamatory
of his family, whether living or dead, by which the reputa- ter,
tion of that person is likely to be injured, or by which he is $ICT?§O5?I

10 likely to be injured in his profession or trade, or by whichs.4;
other persons are likely to be induced to shun or avoid or 8{:{“5 C;gges
ridicule or despise him, is called defamatory, and the matter vTvafa s. 197;

of the imputation is called defamatory matter. e

The imputation may be expressed either directly or by
15 insinuation or irony.

6. The question whether any matter is or is not defamatory gunctions

is a question of fact. of éuj%%—;

The question whether any matter alleged to be defamatory cf. Tas. 59

is or is not capable of bearing a defamatory meaning is az’lsc No. 11,
20 question of law. Crim. Codes,

Qld. s. 367;

Tas. s. 198;

W.A.s. 347.

7. A person who, by spoken words or audible sounds, Or pefinition
by words intended to be read either by sight or touch, or of defama-
by signs, signals, gestures, or visible representations, pubhshes Cfo nTas 59
any defamatory imputation concerning any person is said to Vic. No. 11,

25 defame that person. Ciita. Cdes,
Qld. s. 368;

Tas. s. 199;
W.A.s. 348.

8.
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8. (1) Publication is, in the case of words spoken, Or pyplication.
audible sounds made, in the hearing of a person other than the cf. Tas. 59
person defamed, the communication of the words or sounds to Vie. No- 11,
that other person by the speaking of the words or making of Crim. Codes,

5 the sounds, and, in the case of signs, signals or gestures, the ld-s- ;gg
making of the signs, signals or gestures so as to be seen or felt w.A.s. 349.
by, or otherwise come to the knowledge of, any person other
than the person defamed, and, in the case of other defamatory
matter, the delivering, reading, exhibiting, or other communi-

10 cation of it, or the causing of it to be delivered, read, or
exhibited to, or to be read or heard by, or to be otherwise
communicated to, a person other than the person defamed.

(2) The expressions “publish”, “publishes” and
“publishing” have interpretations corresponding to that of
15 publication.

9. It is unlawful to publish defamatory matter unless the publication

publication is protected, or justified, or excused by law. Og r(;efama'
matter is
prima facie
unlawful.

cf. Tas. 59
Vic. No. 11,

5. 8;
Crlm Codes,
Qld. s. 370;
Tas. s. 201;
W.A. s. 350.
10. The unlawful publication of defamatory matter is an pefamation

actionable wrong. actionable.

cf. Tas. 59
Vic. No. 11,

s.9;
Qld. 53 Vic.
: No. 12,
20 Absolute Protection. 5. 9.

11. (1) A member of either House of Parliament does not privilege

incur any liability as for defamation by the publication of any "mfelr’l*t“ha'
defamatory matter in the course of a speech made by him in of. Tas. 59
Parliament. VllcoNo 11,
S. 3
Crim. Codes,
Qld. s. 371;
Tas. s. 202;
R 3 W.A.s. 351.
25 (2) A person who presents a petition to either House petitions.

of Parliament does not incur any liability as for defamation
by the publication to that House of Parliament of any
defamatory matter contained in the petition. (3)




Act No. , 1958. 6
Defamation.
(3) A person does not incur any liability as for payija-
defamation by publishing, by order or under the authority gf;;;ry
of either House of Parliament, a paper containing defamatory -
matter.
8 The Government Printer is deemed to publish the reports
of the debates and proceedings in the Legislative Council ‘
by order or under the authority of that Council and to publish
the reports of the debates and proceedings in the Legislative
Assembly by order or under the authority of that Assembly. 5
10 12. A person does not incur any liability as for defamation Privileges
by publishing in the course of any proceeding held before or gﬁgggiggg
under the authority of any court of justice, or in the course and others
of any inquiry made under the authority of any statute, or gt ustice,
under the authority of Her Majesty, or of the Governor, or &e.
15 of either House of Parliament, any defamatory matter. e
1; g
sCrim. Codes,
Qld. s. 372;
W 355 :
LS. .
13. A person appointed under the authority of a statute, Reports of
or by or under the authority of Her Majesty, or of the f’ﬁf}‘fﬂes_
Governor, to hold any inquiry does not incur any liability as . Tas. 59 .
for defamation by publishing any defamatory matter in any Vilci_No. 11,
20 official report made by him of the result of the inquiry. Crimy Codes,
Qld. s. 373;
i
AL S, .
Protection.
14. (1) It is lawful to publish in good faith for the publication
information of the public— of matters
of public
interest.
cf. Tas. 59
Vic. No. 11,
s. 13;
Crim. Codes,
Qld. s. 374;
e,
: ALS. .
(a) a fair report of the proceedings of either House of Pr%ceelgiings
25 the Parliament of the Commonwealth or of the ment

Parliament of this State or of either House or the
House of Parliament of any other State of the
Commonwealth ;

(b)
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(b) a fair report of the proceedings of any committee Proceedings

of any such House as is referred to in paragraph (a) ;’,feﬂi‘;‘r‘;‘

of this subsection or of any joint committee of both committees.
Houses of the Parliament of the Commonwealth or

of the Parliament of this or any other State of the
Commonwealth ;

(c) a copy of, or an extract from or a fair abstract of, Parliamen-

(d)

. . tary papers.
any report, paper, votes, or proceedings published piled

by order or under the authority of any such House
as is referred to in paragraph (a) of this subsection;

a fair report of the public proceedings of any court Proceedings
of justice, whether the proceedings are preliminary of JCSS‘:{;Z
or interlocutory or final, or of the result of any

such proceedings, unless, in the case of proceedings

that are not final, the publication has been prohibited

by the court, but for the purposes of this paragraph

matter of a defamatory nature ruled to be
inadmissible by a court is not part of the public
proceedings of the court;

(e) a copy or a fair abstract of any default judgment, Judgments

: : 4 f court
or of the entries relative to any default judgment, o¢{0ice

that are recorded in any books kept in the office
of any court of justice;

(f) a fair report of the proceedings of any inquiry held Proceedings

(g)

under the authority of any statute, or by or under frfq‘:ﬁf:;‘
the authority of Her Majesty, or of the Governor-
General-in-Council, or of the Governor, or an extract

from or a fair abstract of any such proceedings, or

a copy of, or an extract from or a fair abstract of, an

official report made by the person by whom the
inquiry was held;

at the request or with the consent of a Government public
office or department, officer of State or officer of notifications
police, a notice or report issued by the office, ‘,;Yer?tf’ve’"‘
department, or officer for the information of the

public;

(h)
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(h) a fair report of the proceedings of any local authority, Proceedings
board, or body of trustees, or other persons, duly o tll‘l’g‘:ilﬁes.
constituted under the provisions of any statute for the
discharge of public functions, so far as the matter
5 published relates to matters of public concern, except
where neither the public nor any newspaper reporter .
is admitted ;

(i) a fair and accurate report of the proceedings of the Certain
Committee of the Australian Jockey Club upon the proccedings
10 hearing of any appeal to such Committee in Australian
accordance with the provisions of section thirty-two Jockey Club.
of the Australian Jockey Club Act 1873, as amended
by subsequent Acts;

(j) a fair report of the proceedings of any public meeting, public
15 so far as the matter published relates to matters of meetings.
public concern.

“Public meeting” in this subsection means a meeting lawfully
held for a lawful purpose, and for the furtherance or discussion
in good faith of a matter of public concern, or for the advocacy
20 of the candidature of any person for a public office, whether .
the admission to the meeting was open or restricted.

A publication is said to be made in good faith for the
information of the public if the person by whom it is made is
not actuated in making it by ill-will to the person defamed, or

25 by any other improper motive, and if the manner of the
publication is such as is ordinarily and fairly used in the case
of the publication of news.

In the case of the publication in a periodical, or as part of

a programme or service provided by means of a broadcasting

30 or television station and intended for reception by the general
public, of any report or matter referred to in paragraphs (b),
(f), (g), (h), (i) and (j) of this subsection, it is evidence of
want of good faith if the defendant has been requested by the
plaintiff to publish in the manner in which the original
35 publication was made a reasonable letter or statement by
way of a contradiction or explanation of the defamatory matter
and
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and has refused or neglected to do so, or has done so in a
manner inadequate or not reasonable having regard to all the
circumstances.

(2) Nothing in the foregoing provisions of this section
5 shall be construed as protecting the publication of any matter
the publication of which is prohibited by law.

(3) Nothing in this section shall be construed as
protecting the publication in a periodical, or as part of a
programme or service provided by means of a broadcasting

10 or television station and intended for reception by the general
public, of any report of any such proceedings, or of the result
of any such proceedings, as are referred to in paragraph (d)
of subsection one of this section, unless the publication is
made contemporaneously with the proceedings or with the
15 result of the proceedings, as the case may be.

The foregoing provisions of this subsection do not apply
to or in relation to the printing or publishing of any matter
in any separate volume or part of any bona-fide series of law
reports which does not form part of any other publication

20 and consists solely of reports of proceedings in courts of law
or in any publication of a technical character bona-fide
intended for circulation among members of the legal
profession.

(4) In any civil action, any matter of defence under
25 this section may be pleaded specially with a plea of not guilty,
or any other plea, without the leave of a judge.

15. It is lawful to publish a fair comment—

(a) respecting any of the matters with respect to which
the publication of a fair report in good faith for the
30 information of the public is by section fourteen of
this Act declared to be lawful ;
(b)

cf. Act No.
32,1912,
8.29(2).

Fair
comment.
cf. Tas. 59
Vic. No. 11,
s. 14;

Crim. Codes,
Qld. s. 375;
Tas. s. 206;
W.A. s. 355.

Public
proceedings.
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(b)

(c)

(d)

(e)

(f)

(g)

(h)

respecting the public conduct of any person who public

takes part in public affairs, or respecting the character conduct of
: public men.

of any such person, so far as his character appears

in that conduct ;

respecting the conduct of any public officer or public Public
servant in the discharge of his public functions, or ;‘l’l‘k‘)‘lli‘é“'t i
respecting the character of any such person, so far as officers.
his character appears in that conduct;

respecting the merits of any case, civil or criminal, Proceedings
that has been decided by any court of justice, or g}?ﬁ;{g
respecting the conduct of any person as a judge,

party, witness, counsel, solicitor, or officer of the

court, in any such case, or respecting the character

of any such person, so far as his character appears

in that conduct;

respecting any published book or other literary ooks.
production, or respecting the character of the author,

so far as his character appears by the book or
production ;

respecting any composition or work of art, or public
performance publicly exhibited, or respecting the exhibitions
character of the author or performer or exhibitor, so et
far as his character appears from the matter
exhibited ;

respecting any public entertainment or sports, or pyplic
respecting the character of any person conducting enter-

. . . tainments.
or taking part therein, so far as his character appears
from the matter of the entertainment or sports, or
the manner of conducting the entertainment or
sports;;

respecting any communication made to the public Communica-

2 tions to
on any subject. the public.

Whether a comment is or is not fair is a question of fact.
If it is not fair, and is defamatory, the publication of it is
35 unlawful.

16.
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16. It is lawful to publish defamatory matter if the matter Truth.
is true, and if it is for the public benefit that the publication cf. Tas. 59

Vic. No. 11,

complained of should be made. .16

Crim. Codes,

Qld., s. 376;

) P Tas. s. 207;
Qualified Protection. W.A. s. 356.

17. It is a lawful excuse for the publication of defamatory Excuse.
matter if the publication is made in good faith— cf. Tas. 59

(a)

(b)

(c)

(d)

Vic. No. 11,
8.17;

Crim. Codes,
Qld. s. 377;
Tas. s. 208;
W.A.s. 357.

by a person having over another any lawful Censureby
authority in the course of a censure passed by him oy,
on the conduct of that other in matters to which

the lawful authority relates;

for the purpose of seeking remedy or redress for Seeking
some private or public wrong or grievance from edress:
a person who has, or whom the person making the
publication believes, on reasonable grounds, to have,
authority over the person defamed with respect to

the subject matter of the wrong or grievance;

for the protection of the interests of the person Interest.
making the publication, or of some other person, or
for the public good;

in answer to an inquiry made (pursuant to contract Answer to
or otherwise) of the person making the publication g
relating to some subject as to which the person by

whom or on whose behalf the inquiry is made has,

or is believed, on reasonable grounds, by the person

making the publication to have, an interest in
knowing the truth;

(e) for the purpose of giving information to the person Information.

to whom it is made with respect to some subject as
to which that person has, or is believed, on reasonable
grounds, by the person making the publication to
have, such an interest in knowing the truth as to
make his conduct in making the publication
reasonable under the circumstances ;

(f)
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(f) on the invitation or challenge of the person defamed ; Challenge.

(g) in order to answer or refute some other defamatory pegence.
matter published by the person defamed concerning
the person making the publication or some other
5 person ;

(h) in the course of, or for the purposes of, the discussion public
of some subject of public interest, the public discussion.
discussion of which is for the public benefit and if,
so far as the defamatory matter consists of comment,
10 the comment is fair.

For the purposes of this section, a publication is said to
be made in good faith if the matter published is relevant to
the matters the existence of which may excuse the publication
in good faith of defamatory matter; if the manner and

15 extent of the publication do not exceed what is reasonably
sufficient for the occasion; and if the person by whom it is
made is not actuated by ill-will to the person defamed, or by
any other improper motive, and does not believe the
defamatory matter to be untrue.

20 Good Faith.

18. When any question arises whether a publication of gyrden of
defamatory matter was or was not made in good faith, and it proof of
s . good faith.
appears that the publication was made under circumstances

s M e cf. Tas. 59
which would afford lawful excuse for the publication if it was Vic. No. 11,

25 made in good faith, the burden of proof of the absence of ?:rlfn Codes
good faith lies upon the party alleging the absence. %]d. s. %g;
. S. ’

V&z’i.i\. s. 358.

Relevancy and Public Benefit Questions of Fact.

19. Whether any defamatory matter is or is not relevant to Relevancy
any other matter, and whether the public discussion of any %’;ge%“tbhc
30 subject is or is not for the public benefit, are questions of fact. qkl?stitons

o1 1act.
ct. Tas. 59
Vic. No. 11,
s.19;
Crim. Codes,
Qld. s. 379;
Tas.s. 210;

A s. 359.
Defence bt
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Defence in Case of Defamation by Words, Sounds, Signs,
Signals or Gestures.

20. (1) Inany case other than that of words intended to be Defence in

read, it is a defence to an action or prosecution for publishing case of
defamation

5 defamatory matter to prove that the publication was made on by words,
an occasion and under circumstances when the person defamed :g;l‘;ds’
was not likely to be injured thereby. signals or

gestures.

(2) The defence referred to in subsection one of this %ﬂ Tia\?- 5?1
section may be set up under a plea of not guilty. M lf('); 1
Qld. 53 Vic.
No. 12, s. 20;
Crim. Codes,
Qld. s. 382;
Tas.s. 211;

10 Civil Proceedings. W.A.s. 362.

21. In an action for defamation the defendant may (after Evidence
notice in writing of his intention to do so duly given to the °fapology

TR : ; ) ] : admissible in
plaintiff at the time of filing or delivering the plea in the mitigation of
action) give in evidence in mitigation of damages that he made 92mages.

15 or offered an apology to the plaintiff for the defamation before gfz ?;}?0'
the commencement of the action, or, if the action wass.6(1);
commenced before there was an opportunity of making or 3}31330 12,
offering the apology, as soon afterwards as he had an s.2l; Tas.

opportunity of doing so. ﬁ,\s/.lcz'll.%'

20 22. (1) In an action for the publication of defamatory pefamatory
matter in a periodical, the defendant may plead that the matter H?rtlgeéllcl; 1
was published without actual ill-will to the person defamed or &ea of
other improper motive, and without gross negligence, and that apology and

2 z of publica-
before the commencement of the action, or at the earliest tion without

25 opportunity afterwards, he inserted in the periodical a full ill-will and

< 4 e s ., negligence.
apology for the defamation or, if the periodical was ordinarily ¢ i no.
published at intervals exceeding one week, offered to publish 32, 1912,
the apology in any periodical to be selected by the plaintiff. B’fd{ 53 Vic.
No. 12, 5. 22;
(2) The defendant upon filing the plea may pay into IE‘;S 1519 i
30 court a sum of money by way of amends for the injury

sustained by the publication of the defamatory matter.

(3) To the plea the plaintiff may reply generally
denying the whole thereof.
23.
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23. The court or a judge, upon an application by or on Consolida-
behalf of two or more defendants in actions in respect of the tion of
. actions.
same, or substantially the same, defamatory matter brought  , No.
by one and the same person, may make an order for the 32,1912,

5 consolidation of the actions, so that they shall be tried 8'11(11';53
together ; and after the order has been made, and before the Vic. No. 12,
trial of the actions, the defendant in any new action instituted $gvic .
in respect to the same, or substantially the same, defamatory 11,s.23.
matter may be joined in a common action upon a joint 3

10 application being made by that defendant and the defendants

in the actions already consolidated.

In an action consolidated under this section, the jury shall
assess the whole amount of the damages (if any) in one sum,
but a separate verdict shall be given for or against each

15 defendant in the same way as if the actions consolidated had
been tried separately ; and if the jury find a verdict against the
defendant or defendants in more than one of the actions so
consolidated, the jury shall proceed to apportion the amount J
of damages so found between and against the said last-
20 mentioned defendants; and the judge at the trial, if the
plaintiff is entitled to the costs of the action, shall make such
order as he may deem just for the apportionment of those costs
between and against those defendants.

24. At the trial of an action for the publication of Compensa-
25 defamatory matter the defendant may give in evidence, ing:’h‘}: ing
mitigation of damages, that the plaintiff has already recovered, actions
or has brought actions for damages, or has received or agreed fﬁﬁﬁfge
to receive compensation in respect of other publications of tion of
defamatory matter to the same purport or effect as the d?“:ge;
30 matter for the publication of which such action has been §2', 13}2, o
brought. 5.6 (2);
Qld. 53 Vic.
No. 12,
s. 24;
Tas. 59 Vic.
No. 11,
5. 24.

25. The proprietor of a periodical may upon the written Disclosing

request of a person who has commenced an action in respect {‘;*;‘l?:r‘:)ff
of defamatory matter contained in an article, letter, report, article.

35 or writing in the periodical supply to that person the name cf. Act No.

9
md 0
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and address of the person who supplied the article, letter,
report, or writing to the periodical, and in default of compli-
ance with the request the person who has commenced the
action may apply to a Judge of the Supreme Court who may,

R 5 if he sees fit, after hearing the proprietor, direct that the name
and address be so supplied.

Criminal Proceedings.

26. Any person who unlawfully publishes any defamatory yniawful
matter concerning another is liable, upon conviction on publication
10 indictment, to imprisonment for any term not exceeding One tory matter.

year or a penalty of such amount as the court may award or cf. Act No.

32,1912,
both. .14, 15;
Crim. Codes,
If the offender knows that the defamatory matter is false, Qld 5. 380;

Tas. s. 212;
he is liable, upon conviction on indictment, to imprisonment ;3 s 350,

15 for any term not exceeding two years or a penalty of such
amount as the court may award or both.

( 27. (1) Any person who— Publishing
(a) publishes or threatens to publish any defamatory threatemng
matter concerning another, or Ezf’gﬁé‘tﬁy

20 (b) directly or indirectly threatens to print or publish, ’v‘;ﬁﬁe’

or directly or indirectly proposes to abstain from intent to
extort

printing or publishing, or directly or indirectly offers money, &c.

to prevent the printing or publishing of any matter cf. Act No.

or thing concerning another, 3 1?}912
ke Crim. Codes,
25 with intent— Qld. s. 383;
Tas. s. 216;

(i) to extort any money or security for money, or any W.A.s. 363.
valuable thing from that other person or from any
other person, or

(ii) to induce any person to confer upon or procure
30 for any person any appointment or office of profit
or trust,

is liable, upon conviction on indictment, to imprisonment for
any term not exceeding three years.

(2)
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(2) Nothing in this section alters or affects any law
in force immediately before the commencement of this Act
in respect of the sending or delivery of threatening letters or
writings.

5 28. A person charged in criminal proceedings with the pefence of

unlawful publication of defamatory matter, who sets up as a ggfg}noafmr
defence that the defamatory matter is true and that it was for matter to 2

the public benefit that the publication should be made, shall ;’e speci-
plead the matter of the defence specially, and may plead it ple};ded.

10 with any other plea, except the plea of guilty. cf. Crim.
Codes, Qld.
s. 599;
Tas. s. 213.

29. On the trial of a person charged with the unlawful General

publication of defamatory matter, the jury may give a general verdicton

verdict of guilty or not guilty upon the whole matter in issue, fjlé?;rg:a?if(,n.

in like manner as in other cases. cf. Crim.

Codes, QId.
s. 625;

15 30. In the case of a prosecution of any person by a private Costs in

prosecutor on the information of the private prosecutor on gggtef;inf
(o)

a charge of the unlawful publication of any defamatory defamation.
matter— cf. Crim.
g AP ; . Codes, QId.
(a) if the accused person is indicted and acquitted he is ! 6/6\1; e
20 entitled to recover from the prosecutor his costs of Act No. 33,
defence, unless the court otherwise orders; 1912,s. 22.

(b) if the accused person pleads that the defamatory
matter was true and that it was for the public benefit
that the publication should be made, then, if that

25 issue is found for the Crown, the prosecutor is
entitled to recover from the accused person the costs
sustained by the prosecutor by reason of that plea
unless the court otherwise orders.

Those costs shall be taxed by the proper officer of the
30 court before which the indictment for the offence was tried.
31.

~t
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31. Where a person is charged before a stipendiary Evidence
magistrate with an indictable offence respecting the unlawful 0531‘“;23;?
pubhcatlon of defamatory matter, the stipendiary magistrate in committal
may receive evidence as to any matter which may be given Proceedings.

5 in evidence by way of defence by the person charged on his §f2 ‘?;i%%
trial on indictment; and the stipendiary maglstrate if of s.23.
opinion after hearmg the evidence, that there is a strong or
probable presumption that the jury on the trial would acquit

the person charged, may dismiss the case.

10 32. Where a person is charged before a stipendiary Summary
magistrate with an indictable offence respecting the unlawful § °°“"‘°“°“
publication of defamatory matter, and the stipendiary defamatxon
magistrate is of opinion that, though the evidence for the cf. Ibid.
prosecution is sufficient to put the person charged on his trial, Crz,fn Codes,

15 the case is of a trivial nature, and that the offence may be Ql‘z\ss3§699
adequately punished under this section, the stipendiary
magistrate shall cause the charge to be reduced into writing

( and read to the person charged, and shall then address a
question to him to the following effect, “Do you desire to be

20 tried by a jury, or do you consent to the case being dealt with
summarily?”’; and if the person charged consents to the case
being dealt with summarily, the stipendiary magistrate may
summarily convict him, and adjudge him to pay a fine not
exceeding fifty pounds.

25  Provisions with Respect to Publishers and Sellers of
Periodicals and Sellers of Books, &c.

33. A proprietor, publisher or editor of a periodical is not Liability of

criminally responsible for the unlawful publication in the Proprietor,
publisher, . -

periodical of defamatory matter if he shows that the matter and editor
30 complained of was inserted without his knowledge and without °f

periodicals.
negligence on his part.

cf Crim.

odes, QId.
General authority given to the person who actually inserted s. 3838 b

the defamatory matter to manage or conduct the periodical 3338231&
as editor or otherwise, and to insert therein what in his
35 discretion he thinks fit, is not negligence within the meaning
85—B of
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of this section, unless it is proved that the proprietor or
publisher or editor when giving that general authority meant
that it should extend to and authorise the unlawful
publication of defamatory matter, or continued that general

5 authority, knowing that it had been exercised by unlawfully
publishing defamatory matter in any number or part of the
periodical.

34. A person does not incur any liability as for defamation protection

R of innocent
merely by selling sellers of
10 (a) any number or part of a periodical unless he knows gﬁg%‘j;gf;

that the number or part contains defamatory matter, &c.
or that defamatory matter is habitually or frequently cf. Tas. 59

No. 11,
contained in that periodical, or ss. C32 %3

Qld. 53 Vic.
(b) a book, pamphlet, print or writing, or other thing N°3 i23 .
15 not forming part of a periodical, although it contains Crim. Codes,
defamatory matter, if at the time of the sale he does leg_ ss. 385,
not know that the defamatory matter is contained Tas. ss. 218,

a 219; W.A.
therein. ss. 365, 366.

35. An employer is not responsible as for the unlawful Protcction
20 publication of defamatory matter merely by reason of the sale °f e,
by his servant of a book, pamphlet, print, or writing, or other .t T, 59
thing, whether a perlodlcal or not, containing the defamatory Vic. No. 11,
matter, unless it is proved that the employer authorised the Qld ’ 53 Vic.
sale, knowing that the book, pamphlet, print, writing, or other No.12,s. 36;
25 thing, contained defamatory matter, or, in the case of a number Qléms %3%“’5
or part of a periodical, that defamatory matter was habitually F\%‘i&s 220;
; g e A.s. 367.
or frequently contained in the periodical.

36. A criminal prosecution cannot be commenced against Prosecution
the proprietor, or publisher, or editor, or any person respon- proprletor,
30 sible for the publication of a periodical for the unlawful publisher,

publication of any defamatory matter contained therein, ffenodlcal

without the order of a Judge of the Supreme Court or of a tobeby

district court first had and obtained. ;’Jggg of

Application for the order shall be made on notice to the gf, ‘?;gzNo
35 person accused, who shall have an opportunity of being heard s. 25;
against the application. Sﬂims (ggges

Provisions %;ssz %és
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Provisions with Respect to Broadcasting and Television
Stations.

37. A licensee, general manager or manager of a broad- Liability of
casting or television station is not criminally responsible for ggﬁre‘ﬁf'
5 the unlawful publication of defamatory matter as part of a manageror
programme or service provided by means of the broadcasting ’&%’;ﬁﬁ:{sgﬁg
or television station, as the case may be, and intended for or television
reception by the general public, if he shows that the matter "™
complained of was included without his knowledge and

10 without negligence on his part.

General authority given to the person who actually included
the defamatory matter to manage or conduct the broadcasting
or television station as general manager, manager or otherwise,
and to include in programmes or services what in his

15 discretion he thinks fit, is not negligence within the meaning of
this section, unless it is proved that the licensee, general
manager or manager when giving that general authority meant
that it should extend to and authorise the unlawful publication
of defamatory matter, or continued that general authority,

20 knowing that it had been exercised by unlawfully publishing
defamatory matter in a programme or service provided by
means of the broadcasting or television station, as the case
may be, and intended for reception by the general public.

38. A criminal prosecution cannot be commenced against p,osecution
25 the licensee, general manager, or manager, or any person of licensee,
responsible for the conduct or management of a broadcasting ,gne::;ZL,
or television station for the unlawful publication of any %rcga%fcasﬁng
defamatory matter as part of a programme or service provided or television
by means of the broadcasting or television station, as the f)‘g%g’;‘éer
30 case may be, without the order of a judge of the Supreme of judge.

Court or of a district court first had and obtained.

Application for the order shall be made on notice to the
person accused, who shall have an opportunity of being heard
against the application.

Evidence.




Act No. , 1958. 20

Defamation.

Evidence.

39. Upon the trial of an action for unlawfully publishing Prima facie
defamatory matter that is contained in a book or periodical, ;‘L’l‘gl]j“_,’;gé’rf
the production of the book, or of a number or part of the of book or

5 periodical, containing a printed statement that it is printed pf"“(;‘;‘c;;‘
or published by or for the defendant, shall be prima facie ‘{/;CQN;,, 12,
evidence of the publication of the book, or of the number or s 38; Tas.

e Vic. No.
part of the periodical, by the defendant. 1519 e ey

40. Upon the trial of an action or prosecution for Evidence

10 unlawfully publishing defamatory matter that is contained in ng(artlx?;lnfxg;

a periodical, after evidence sufficient in the opinion of the of. Qld. 53

court has been given of the publication by the defendant of Vic. No. 12,

the number or part of the periodical containing the matter $:. g

complained of, other writings or prints purporting to be other Vic. No. 11,
15 numbers or parts of the same periodical previously or ¢y Code,

subsequently published, and containing a printed statement Qld. s. 640.

that they were published by or for the defendant, are admissible

in evidence on either side, without further proof of publication

of them.

20 Staying Proceedings.

41. (1) If the defendant in any civil or criminal proceeding papers and
commenced or prosecuted in respect of the publication by proceedings
the defendant, or by his servants, of any report, paper, votes, Eh’l’ﬁifr'}f;i :fy
or proceedings of the Legislative Council or of the Legislative Parliament.

25 Assembly, brings before the court in which the proceeding gg ’?g};ro‘
is pending, or before any judge thereof, first giving twenty-four ss. 26,27;
hours’ notice of his intention to do so to the prosecutor or Sl,df; s\;‘c
plaintiff in the proceeding, a certificate under the hand of 40,41;
the President or Clerk of the Legislative Council or the 8}?5%88?&

30 Speaker or Clerk of the Legislative Assembly, as the case Tas. ss. 223,
may be, stating that the report, paper, votes, or proceedings, W.A. s. 733.
as the case may be, was or were published by the defendant,
or by his servants, by order or under the authority of the
Council or Assembly, as the case may be, or of a committee

35 thereof, together with an affidavit verifying the certificate,
the court or judge shall immediately stay the proceeding, and
the proceeding shall be deemed to be finally determined by

virtue of this section.
(2)
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(2) The Government Printer is deemed to publish
the reports of the debates and proceedings in the Legislative
Council by order or under the authority of that Council and
to publish the reports of the debates and proceedings in the

5 Legislative Assembly by order or under the authority of that
Assembly.

(3) If the defendant in any civil or criminal proceeding
commenced or prosecuted in respect of the publication of any
copy of such report, paper, votes, or proceedings as is or are

10 referred to in subsection one of this section brings before the
court in which the proceeding is pending, or before any judge
thereof, at any stage of the proceeding the report, paper, votes,
or proceedings, and the copy, with an affidavit verifying the
report, paper, votes, or proceedings, and the correctness of the

15 copy, the court or judge shall immediately stay the proceed-
ing, and the proceeding shall be deemed to be finally
determined by virtue of this section.

Laws Relating to Newspapers and Printing to be Observed.

42. (1) Notwithstanding the foregoing provisions of this genefits of

20 Act a defendant in any proceeding, civil or criminal, shall not certain
be able to avail himself of any of the benefits or advantages o o

enacted by any of the provisions of sections twenty, twenty- extend
. . to defen-
one, twenty-two, twenty-four and thirty-four of this Act unless gangs if

at the time of the publication of the article complained laWSI "
25 of, if it is a printed article, all the provisions made by law printing

for regulating the printing and publication of newspapers and &c., have
. b not been
papers of a like nature, or of the trade of printing generally, complied

applicable to such a work as that in which the article is With.

. - . f. Act No.
printed, have been complied with. ‘3’25 1512’ 9
8. 34.
30 (2) Any specified non-compliance with any provision

so made by law is a good answer to any pleading under this
Act.

(3) The defendant is nevertheless bound by the other
parts of this Act.
Slander
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Slander of Title and Blasphemous, Seditious and Obscene
Libels.

43. (1) Except as provided in subsection two of this Actlnot to
section, nothing in this Act applies to the actionable wrong 2PP¥ 10 .
5 commonly called “slander of title” or to the misdemeanour of ti{le =
publishing a blasphemous, seditious or obscene libel. i
seditious
or obscene
libels.

cf. Qld. 53
Vic. No. 12,
s. 46;

Tas. 59 Vic.
No. 11,
s.42.

(2) It is not necessary to set out in an information, cf. Act No.
indictment, or criminal proceeding instituted against the 2.2i61.912’
publisher of an obscene or blasphemous libel the obscene or

10 blasphemous passages; it is sufficient to deposit the book,
newspaper, or other document containing the alleged libel
with the information, indictment, or criminal proceeding,
together with particulars showing precisely by reference to
pages, columns, and lines in what part of the book, newspaper,

15 or other document, the alleged libel is to be found ; and those
particulars shall be deemed to form part of the record, and
all proceedings may be taken therecon as though the passages
complained of had been set out in the information, indictment
or proceeding.

20 SCHEDULE. Sec. 2.
Reference to Act Title or short title Extent of Repeal
No. 32, 1912 ..| Defamation Act, 1912 .. ..| The whole
No. 14, 1917 ..| Defamation (Amendment) Act,| The whole
1917
25 No. 4, 1940 ..| Defamation (Amendment) Act,| The whole
1940

No. 39, 1948 ..| Racing (Amendment) Act, 1948 | Section 4

Sydney: V. C. N. Blight, Government Printer—1958

[2s.]
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Act No. 39, 1958.

An Act to state and amend the law relating to
defamation; to repeal the Defamation Act, 1912,
and certain other enactments; and for purposes
connected therewith. [Assented to, 31st Decem-
ber, 1958.]

BE it enacted by the Queen’s Most Excellent Majesty, by
and with the advice and consent of the Legislative
Council and Legislative Assembly of New South Wales in
Parliament assembled, and by the authority of the same, as
follows : —

1. This Act may be cited as the “Defamation Act, 1958 . Short title.

2. The Acts mentioned in the Schedule to this Act are to Repeal.
the extent therein expressed hereby repealed.

52191 A [1s.] 3.
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Savings. 3. (1) (a) Any alteration of the law by this Act, whether
by the repeal of an enactment or otherwise, does not affect—

(i) a right, privilege, obligation or liability acquired,
accrued or incurred before the commencement of
this Act under the law that is so altered;

(ii) a penalty, forfeiture, or punishment incurred in
respect of an offence committed against the law that
is so altered;

(iii) a legal proceeding or remedy in respect of such
a right, privilege, obligation, liability, penalty, for-
feiture or punishment.

(b) Such a proceeding or remedy may be
instituted, continued or enforced and such a penalty, forfei-
ture or punishment may be imposed and enforced as if the
law that is so altered had not been altered.

(c) This subsection does not limit any saving in
the Interpretation Act of 1897.

(2) Except where this Act deals with, and makes a
different provision for, any protection or privilege existing by
law immediately before the commencement of this Act,
nothing in this Act is to be construed to affect any such
protection or privilege.

(3) The repeal of any enactment by this Act shall not
be construed as limiting the power of a court or judge to
direct either party to an action to give particulars or further
particulars of his claim or defence or of any pleadings or of
the damages claimed.

Definitions. 4. In this Act, unless the context or subject matter
otherwise indicates or requires—

“Broadcasting station” means any station—

(a) provided by the Postmaster-General and
from which the Australian Broadcasting
Commission broadcasts programmes and
other services ; or

(b) in respect of which a person holds a license
for a commercial broadcasting station
under Part IV of the Broadcasting and
Television Act 1942-1956 of the Parliament
of the Commonwealth.

“Indictment” includes information presented or filed as
provided by law for the prosecution of an offence.

‘tJury”
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“Jury” includes a judge of a district court sitting for the cf. Act No.
determination of questions of fact in an action in a 32,1912

district court.

“Licensee” means—

(a)

(b)

“Periodical” includes any newspaper, review, magazine, of. Qld

in relation to a broadcasting or television
station referred to in paragraph (a) of
the definition of “Broadcasting station”
or in paragraph (a) of the definition
of “Television station”—the Australian
Broadcasting Commission ;

in relation to a broadcasting or television
station referred to in paragraph (b) of the
definition of “Broadcasting station” or in
paragraph (b) of the definition of “Tele-
vision station”—the person who in respect
thereof holds a license for a commercial
broadcasting or television station, as the
case may be, under Part IV of the Broad-
casting and Television Act 1942-1956 of
the Parliament of the Commonwealth.

or other writing or print, published periodically.

“Proprietor”,
the sole proprietor of the periodical, as also, in the 22, 1912,
case of a divided proprietorship, the persons who, ™

in relation to a periodical, means as well

as partners or otherwise, represent and are respon-
sible for any share or interest in the periodical as

between

themselves and persons in like manner

representing or responsible for the other shares or

interests

therein, and no other person.

“Television station” means any station—

(a)

provided by the Postmaster-General and
from which the Australian Broadcasting
Commission televises programmes and
other services; or (b)
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(b) in respect of which a person holds a
license for a commercial television station
under Part IV of the Broadcasting and
Television Act 1942-1956 of the Parliament
of the Commonwealth.

Defamation.
Defamatory 5.' Any 'imputation cqngerning any person, or any member
matter. of his family, whether living or dead, by which the reputa-
*{ficTﬁf?] tion of that person is likely to be injured, or by which he is
s.4;  likely to be injured in his profession or trade, or by which
Crim. Codes

Gl 5. 366 other persons are likely to be induced to shun or avoid or
Tas.s. 197; ridicule or despise him, is called defamatory, and the matter

W-A.5.346. of the imputation is called defamatory matter.
The imputation may be expressed either directly or by

insinuation or irony.
Yiticnions 6. The question whether any matter is or is not defamatory
of judge is a question of fact.
and jury.
of. Tas. 59 The question whether any matter alleged to be defamatory
:“g; No. 11, js or is not capable of bearing a defamatory meaning is a
Crim. Codes, question of law.
QId. s. 367;
Tas. s. 198;
W.A.s. 347.
Definition 7. A person who, by spoken words or audible sounds, or
gigefama- by words intended to be read either by sight or touch, or

of Tas. 59 DY signs, signals, gestures, or visible representations, publishes

Vic. No. 11, any defamatory imputation concerning any person is said to
s.5;

Crim. Codes, defame that person.

QIld. s. 368;

Tas. s. 199;

W.A.s. 348,

Publication. 8. (1) Publication is, in the case of words spoken, or
cf. Tas. 59 audible sounds made, in the hearing of a person other than the
Yie.No- 1L person defamed, the communication of the words or sounds to
Crim. %odes, that other person by the speakmg of the words or making of
%‘g: s 283; the sounds, and, in the case of signs, signals or gestures, the

W.A.s.349. making of the signs, signals or gestures so as to be seen or felt
by,
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by, or otherwise come to the knowledge of, any person other
than the person defamed, and, in the case of other defamatory
matter, the delivering, reading, exhibiting, or other communi-
cation of it, or the causing of it to be delivered, read. or
exhibited to, or to be read or heard by, or to be otherwise
communicated to, a person other than the person defamed.

(2) The expressions “publish”, “publishes” and
“publishing” have interpretations corresponding to that of
publication.

9. It is unlawful to publish defamatory matter unless the Publication

publication is protected, or justified, or excused by law. ‘t’ér‘;efama'

matter is
prima facie
unlawful.

cf. Tas. 59
Vic. No. 11,
8.8

Crim. Codes,
Qld. s. 370;
Tas. s. 201;
W.A.s. 350.

10. The unlawful publication of defamatory matter is an Defamation

actionable wrong. afctil?nabslg.
CI. 1as.

Vic. No. 11,
8.9;

QId. 53 Vic.
No. 12,

s. 9.

Absolute Protection.

11. (1) A member of either House of Parliament does not Privilege

incur any liability as for defamation by the publication of any ﬁfeﬁir“a'

defamatory matter in the course of a proceeding in Parlia- ¢f Tas. 59

ment. Vic. No. 11,
. 10;
Crim. Codes,
Qld. s. 371;
Tas. s. 202;
W.A.s. 351.

(2) A person who presents, or secures the presentation Petitions.
of, a petition to either House of Parliament does not incur
any liability as for defamation by the publication to that
House of Parliament of any defamatory matter contained in
the petition,
(3)




Parlia-
mentary
papers.

Privileges
of judges,
witnesses,
and others
in courts

of justice,
&c.

cf. Tas. 59
Vic. No. 11,
8. 113

Crim. Codes,
Old. s. 372;
Tas.'s203¢
W.A.s. 352.

Reports of
official
inquiries.

cf. Tas. 59
Vic. No. 11,
s. 12;

Crim. Codes,
Qld. s. 373;
Tas. s.204;
W.A.s. 353.

Publication
of matters
of public
interest.

cf. Tas. 59
Vic. No. 11,
s. 13;

Crim. Codes,
Qld. s. 374;
Tas. s. 205;
W.A.s. 354.

Proceedings
of Parlia-
ment.
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(3) A person does not incur any liability as for
defamation by publishing, by order or under the authority
of either House of Parliament, a paper containing defamatory
matter.

The Government Printer is deemed to publish the reports
of the debates and proceedings in the Legislative Council
by order or under the authority of that Council and to publish
the reports of the debates and proceedings in the Legislative
Assembly by order or under the authority of that Assembly.

12. A person does not incur any liability as for defamation
by publishing in the course of any proceeding held before or
under the authority of any court of justice, or in the course
of any inquiry made under the authority of any statute, or
under the authority of Her Majesty, or of the Governor, or
of either House of Parliament, any defamatory matter.

13. A person appointed under the authority of a statute,
or by or under the authority of Her Majesty, or of the
Governor, to hold any inquiry does not incur any liability as
for defamation by publishing any defamatory matter in any
official report made by him of the result of the inquiry.

Protection.

14. (1) It is lawful to publish in good faith for the
information of the public—

(a) a fair report of the proceedings of either House of
the Parliament of the Commonwealth or of the

: Parliament of this State or of either House or the

-~ House of Parliament of any other State of the
Commonwealth ;

(b)



Act No. 39, 1958. 76

Defamation.

(b) a fair report of the proceedings of any committee Proceedings

(c)

(d)

(e)

of any such House as is referred to in paragraph (a) ;fe‘;';‘;i‘;

of this subsection or of any joint committee of both committees.
Houses of the Parliament of the Commonwealth or

of the Parliament of this or any other State of the
Corumonwealth ;

a copy of, or an extract from or a fair abstract of, Parliamen-
any report, paper, votes, or proceedings published 7 PAPers
by order or under the authority of any such House
as is referred to in paragraph (a) of this subsection ;

a fair report of the public proceedings of any court Proceedings
of justice, whether the proceedings are preliminary of Cretics.
or interlocutory or final, or of the result of any

such proceedings. unless, in the case of proceedings

that are not final, the publication has been prohibited

by the court, but for the purposes of this paragraph

matter of a defamatory nature ruled to be
inadmissible by a court is not part of the public
proceedings of the court;

a copy or a fair abstract of any default judgment, Judgments
or of the entries relative to any default judgment, g§ ;‘,’322
that are recorded in any books kept in the office

of any court of justice;

(f) a fair report of the proceedings of any inquiry held proceedings

(g)

under the authority of any statute, or by or under of official
the authority of Her Majesty, or of the Governor-
General-in-Council, or of the Governor, or an extract

from or a fair abstract of any such proceedings, or

a copy of, or an extract from or a fair abstract of, an

official report made by the person by whom the
inquiry was held;

at the request or with the consent of a Government pyby;c
office or department, officer of State or officer of notifications
police, a notice or report issued by the office, glyestfwem'
department, or officer for the information of the

public;

(h)




-

Proceedings
of local
authorities.

Certain
proceedings
of
Australian
Jockey Club.

Public
meetings.

Act No. 39, 1958.

Defamation.

(h) a fair report of the proceedings of any local authority,
board, or body of trustees, or other persons, duly
constituted under the provisions of any statute for the
discharge of public functions, so far as the matter
published relates to matters of public concern, except
where neither the public nor any newspaper reporter
is admitted ;

(i) a fair and accurate report of the proceedings of the
Committee of the Australian Jockey Club upon the
hearing of any appeal to such Committee in
accordance with the provisions of section thirty-two
of the Australian Jockey Club Act 1873, as amended
by subsequent Acts;

(j) a fair report of the proceedings of any public meeting,
so far as the matter published relates to matters of
public concern.

“Public meeting” in this subsection means a meeting lawfully
held for a lawful purpose, and for the furtherance or discussion
in good faith of a matter of public concern, or for the advocacy
of the candidature of any person for a public office, whether
the admission to the meeting was open or restricted.

A publication is said to be made in good faith for the
information of the public if the person by whom it is made is
not actuated in making it by ill-will to the person defamed, or
by any other improper motive, and if the manner of the
publication is such as is ordinarily and fairly used in the case
of the publication of news.

In the case of the publication in a periodical, or as part of
a programme or service provided by means of a broadcasting
or television station and intended for reception by the general
public, of any report or matter referred to in paragraphs (b),
(f), (g), (h), (i) and (j) of this subsection, it is evidence of
want of good faith if the defendant has been requested by the
plaintiff to publish in the manner in which the original
publication was made a reasonable letter or statement by
way of a contradiction or explanation of the defamatory matter

and
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and has refused or neglected to do so, or has done so in a
manner inadequate or not reasonable having regard to all the
circumstances.

(2) Nothing in the foregoing provisions of this section
shall be construed as protecting the publication of any matter
the publication of which is prohibited by law.

(3) Nothing in this section shall be construed as
protecting the publication in a periodical, or as part of a
programme or service provided by means of a broadcasting
or television station and intended for reception by the general
public, of any report of any such proceedings, or of the result
of any such proceedings, as are referred to in paragraph (d)
of subsection one of this section, unless the publication is
made contemporaneously with the proceedings or with the
result of the proceedings, as the case may be.

The foregoing provisions of this subsection do not apply
to or in relation to the printing or publishing of any matter
in any separate volume or part of any bona-fide series of law
reports which does not form part of any other publication
and consists solely of reports of proceedings in courts of law
or in any publication of a technical character bona-fide
intended for circulation among members of the legal
profession.

(4) In any civil action, any matter of defence under
this section may be pleaded specially with a plea of not gu1lty
or any other plea, without the leave of a judge.

15. It is lawful to publish a fair comment—

(a) respecting any of the matters with respect to which
the publication of a fair report in good faith for the
information of the public is by section fourteen of
this Act declared to be lawful ;

(b)

cf. Act No.
32 1912
9 (2).

Fair
comment.
cf. Tas. 59
Vic. No. 11.
s. 14;

Crim. Codes,
Qld. s. 375;
Tas. s. 206;
W.A.s. 355.

Public
proceedings.
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Public (b)
conduct of
public men.

Public (c)
conduct of

public

officers.

Proceedings (d)
in courts
of justice.

Books. (e)

Public (f)
exhibitions

or per-

formances.

Public (g)
enter-
tainments.

Communica- (h)
tions to
the public.

respecting the public conduct of any person who
takes part in public affairs, or respecting the character
of any such person, so far as his character appears
in that conduct ;

respecting the conduct of any public officer or public
servant in the discharge of his public functions, or
respecting the character of any such person, so far as
his character appears in that conduct;

respecting the merits of any case, civil or criminal,
that has been decided by any court of justice, or
respecting the conduct of any person as a judge,
party, witness, counsel, solicitor, or officer of the
court, in any such case, or respecting the character
of any such person, so far as his character appears
in that conduct;

respecting any published book or other literary
production, or respecting the character of the author,
so far as his character appears by the book or
production ;

respecting any composition or work of art, or
performance publicly exhibited, or respecting the
character of the author or performer or exhibitor, so
far as his character appears from the matter
exhibited ;

respecting any public entertainment or sports, or
respecting the character of any person conducting
or taking part therein, so far as his character appears
from the matter of the entertainment or sports, or
the manner of conducting the entertainment or
sports;

respecting any communication made to the public
on any subject.

Whether a comment is or is not fair is a question of fact.
If it is not fair, and is defamatory, the publication of it is
unlawful,

16.
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16. Tt is lawful to publish defamatory matter if the matter Truth.
is true, and if it is for the public benefit that the publication cf. Tas. 59

Vic. No. 11,

complained of should be made. s. 16;

Crim. Codes,
Qld., s. 376;
Tas. s. 207;

Qualified Protection. W.A. s. 356.

17. Tt is a lawful excuse for the publication of defamatory Excuse.
matter if the publication is made in good faith— cf. Tas. 59

(a)

(b)

(c)

(d)

(e)

Vic. No. 11,
s. 17;

Crim. Codes,
Qld. s. 377;
Tas. s. 208;
W.A.s. 357.

by a person having over another any lawful Censureby
authority in the course of a censure passed by him autority.
on the conduct of that other in matters to which

the lawful authority relates;

for the purpose of seeking remedy or redress for Seeking
some private or public wrong or grievance from "dress
a person who has, or whom the person making the
publication believes, on reasonable grounds, to have,
authority over the person defamed with respect to

the subject matter of the wrong or grievance;

for the protection of the interests of the person Interest.
making the publication, or of some other person, or
for the public good;

in answer to an inquiry made (pursuant to contract Answer to
or otherwise) of the person making the publication e
relating to some subject as to which the person by

whom or on whose behalf the inquiry is made has,

or is believed, on reasonable grounds, by the person

making the publication to have, an interest in
knowing the truth;

for the purpose of giving information to the person Information.
to whom it is made with respect to some subject as

to which that person has, or is believed, on reasonable

grounds, by the person making the publication to

have, such an interest in knowing the truth as to

make his conduct in making the publication
reasonable under the circumstances ;

(f)
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Crim. Codes,
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(f) on the invitation or challenge of the person defamed :

(g) in order to answer or refute some other defamatory
matter published by the person defamed concerning
the person making the publication or some other
person ;

(h) in the course of, or for the purposes of, the discussion
of some subject of public interest, the public
discussion of which is for the public benefit and if,
so far as the defamatory matter consists of comment,
the comment is fair.

For the purposes of this section, a publication is said to
be made in good faith if the matter published is relevant to
the matters the existence of which may excuse the publication
in good faith of defamatory matter; if the manner and
extent of the publication do not exceed what is reasonably
sufficient for the occasion; and if the person by whom it is
made is not actuated by ill-will to the person defamed, or by
any other improper motive, and does not believe the
defamatory matter to be untrue.

Good Faith.

18. When any question arises whether a publication of
defamatory matter was or was not made in good faith, and it
appears that the publication was made under circumstances
which would afford lawful excuse for the publication if it was
made in good faith, the burden of proof of the absence of
good faith lies upon the party alleging the absence.

Relevancy and Public Benefit Questions of Fact.

19. Whether any defamatory matter is or is not relevant to
any other matter, and whether the public discussion of any
subject is or is not for the public benefit, are questions of fact.

Defence
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Defence in Case of Defamation by Words, Sounds, Signs,
Signals or Gestures.

20. (1) Inany case other than that of words intended to be Defence in

read, it is a defence to an action or prosecution for publishing gaesf:glg i
defamatory matter to prove that the publication was made on by words,

an occasion and under circumstances when the person defamed :f’g‘;‘;ds’
was not likely to be injured thereby. signals or

gestures.

(2) The defence referred to in subsection one of this g/f,- T;JS- 5?1

section may be set up under a plea of not guilty. .20,
Qld. 53 Vic.
No. 12, s. 20;
Crim. Codes,

Qld. s. 382;

Tas:s. 211;

Civil Proceedings. B R0

21. In an action for defamation the defendant may (after Evidence
notice in writing of his intention to do so duly given to the of 2pology.

e . A K X 3 admissible in
plaintiff at the time of filing or delivering the plea in the mitigation of
action) give in evidence in mitigation of damages that he made damages.
or offered an apology to the plaintiff for the defamation before §f2 ‘?;};I o
the commencement of the action, or, if the action wass. 6 (1);
commenced before there was an opportunity of making or 3}31?0 12,
offering the apology, as soon afterwards as he had ans.21; Tas.

opportunity of doing so. {?’\;'102-11.‘10-

22. (1) In an action for the publication of defamatory Defamatory
matter in a periodical, the defendant may plead that the matter m;tlgféllcf; ylre
was published without actual ill-will to the person defamed or g;ea of
other improper motive, and without gross negligence, and that apology and

3 : of publica-
before the commencement of the action, or at the earliest tion without
opportunity afterwards, he inserted in the periodical a full ill-will and

apology for the defamation or, if the periodical was ordinarily AT

i 3 . -7 cf. Act No.
published at intervals exceeding one week, offered to publish 32, 1912,
the apology in any periodical to be selected by the plaintiff. 2)'1?1;. 53 Vic.,

No. 12,s.22;
Tas. 59 Vic.

(2) The defendant upon filing the plea may pay into No. i1, s.22.
court a sum of money by way of amends for the injury
sustained by the publication of the defamatory matter.

(3) To the plea the plaintiff may reply generally
denying the whole thereof.
23.
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23. The court or a judge, upon an application by or on
behalf of two or more defendants in actions in respect of the
same, or substantially the same, defamatory matter brought
by one and the same person, may make an order for the
consolidation of the actions, so that they shall be tried
together ; and after the order has been made, and before the
trial of the actions, the defendant in any new action instituted
in respect to the same, or substantially the same, defamatory
matter may be joined in a common action upon a joint
application being made by that defendant and the defendants
in the actions already consolidated.

In an action consolidated under this section, the jury shall
assess the whole amount of the damages (if any) in one sum,
but a separate verdict shall be given for or against each
defendant in the same way as if the actions consolidated had
been tried separately ; and if the jury find a verdict against the
defendant or defendants in more than one of the actions so
consolidated, the jury shall proceed to apportion the amount
of damages so found between and against the said last-
mentioned defendants; and the judge at the trial, if the
plaintiff is entitled to the costs of the action, shall make such
order as he may deem just for the apportionment of those costs
between and against those defendants.

24. At the trial of an action for the publication of
defamatory matter the defendant may give in evidence, in
mitigation of damages, that the plaintiff has already recovered,
or has brought actions for damages, or has received or agreed
to receive compensation in respect of other publications of
defamatory matter to the same purport or cffect as the
matter for the publication of which such action has been

. brought.

25. The proprietor of a periodical may upon the written
request of a person who has commenced an action in respect
of defamatory matter contained in an article, letter, report,
or writing in the periodical supply to that person the name

and
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and address of the person who supplied the article, letter,
report, or writing to the periodical, and in default of compli-
ance with the request the person who has commenced the
action may apply to a Judge of the Supreme Court who may,
if he sees fit, after hearing the proprietor, direct that the name
and address be so supplied.

Criminal Proceedings.

26. Any person who unlawfully publishes any defamatory {j,1.wiul
matter concerning another is liable, upon conviction on p;ngifC:rtrign
. . . . . [8) ¢
indictment, to imprisonment for any term not exceeding one tory matter.

year or a penalty of such amount as the court may award or cf. Act No.

32,1912,
both. ss. 14, 15;

. Crim. Codes,
If the offender knows that the defamatory matter is false, Qi(lir.ns. 380;es

he is liable, upon conviction on indictment, to imprisonment "{;;sSZ;gO
for any term not exceeding two years or a penalty of such
amount as the court may award or both.

27. (1) Any person who— Publishing

(a) publishes or threatens to publish any defamatory ?ﬁreatemng
i to publish

matter concerning another, or d‘;f‘;matory

(b) directly or indirectly threatens to print or publish, Tatter

or directly or indirectly proposes to abstain from intent to
s oL % el extort
printing or publishing, or directly or indirectly offers money, &c.

to prevent the printing or publishing of any matter cf. Act No.

or thing concerning another, 32i31'9 —
_y Crim. Codes,
with intent— Qld. s. 383;
Tas. s. 216;

(i) to extort any money or security for money, or any W.A.s. 363.
valuable thing from that other person or from any
other person, or

(ii) to induce any person to confer upon Or procure

for any person any appointment or office of profit
or trust,

is liable, upon conviction on indictment, to imprisonment for
any term not exceeding three years.

(2)
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(2) Nothing in this section alters or affects any law
in force immediately before the commencement of this Act
in respect of the sending or delivery of threatening letters or
writings.

28. A person charged in criminal proceedings with the
unlawful publication of defamatory matter, who sets up as a
defence that the defamatory matter is true and that it was for
ihe public benefit that the publication should be made, shall
plead the matter of the defence specially, and may plead it
with any other plea, except the plea of guilty.

29. On the trial of a person charged with the unlawful
publication of defamatory matter, the jury may give a general
verdict of guilty or not guilty upon the whole matter in issue,
in like manner as in other cases.

30. In the case of a prosecution of any person by a private
prosecutor on the information of the private prosecutor on
a charge of the unlawful publication of any defamatory
matter—

(a) if the accused person is indicted and acquitted he is
entitled to recover from the prosecutor his costs of
defence, unless the court otherwise orders;

(b) if the accused person pleads that the defamatory
matter was true and that it was for the public benefit
that the publication should be made, then, if that
issue is found for the Crown, the prosecutor is
entitled to recover from the accused person the costs
sustained by the prosecutor by reason of that plea
unless the court otherwise orders.

Those costs shall be taxed by the proper officer of the
court before which the indictment for the offence was tried.
31.
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31. Where a person is charged before a stipendiary Eyidence
magistrate with an indictable offence respecting the unlawful of defences
publication of defamatory matter, the stipendiary magistrate in committal
may receive evidence as to any matter which may be given Proceedings.
in evidence by way of defence by the person charged on his 35‘?355" .
trial on indictment; and the stipendiary magistrate if of s.23.
opinion after hearing the evidence, that there is a strong or
probable presumption that the jury on the trial would acquit
the person charged, may dismiss the case.

32. Where a person is charged before a stipendiary Summary
magistrate with an indictable offence respecting the unlawful for Mo
ptiblication of defamatory matter. and the stipendiary defamation.
magistrate is of opinion that, though the evidence for the g_f'sz?'d'
prosecution is sufficient to put the person charged on his trial, Crim. Codes,
the case is of a trivial nature, and that the offence may be {'% % %%
adequately punished under this section, the stipendiary
magistrate shall cause the charge to be reduced into writing
and read to the person charged, and shall then address a
question to him to the following effect, “Do you desire to be
tried by a jury, or do you consent to the case being dealt with
summarily?”’; and if the person charged consents to the case
being dealt with summarily, the stipendiary magistrate may
summarily convict him, and adjudge him to pay a fine not
exceeding fifty pounds.

33. A criminal prosecution cannot be commenced against %gge; fef
any person for the unlawful publication of any defamatory quired for
matter without the order of a Judge of the Supreme Court Prosecution-
or of a District Court first had and obtained. }nlfoAﬁ

Application for the order shall be made on notice to the 1912,s.25.
person accused, who shall have an opportunity of being heard

against the application.

Provisions with Respect to Publishers and Sellers of
Periodicals and Sellers of Books, &c.
34. A proprietor, publisher or editor of a periodical is Liability of
not criminally responsible for the unlawful publication in the g{,%‘ffslﬁte(;r
periodical of defamatory matter if he shows that the matter and editor

complained of was inserted without his knowledge and without gfariodicals.
negligence on his part. cf. Crim.

General authority given to the person who actually inserted C9ges: Qd-
the defamatory matter to manage or conduct the periodical Tas.s.217;
as editor or otherwise, and to insert therein what in his W-A-s- 364
discretion he thinks fit, is not negligence within the meaning

B of
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ss. 32, 33;
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ss. 34, 35;
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QId. ss. 385,
386;
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ss. 365, 366.
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cf. Tas. 59
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s. 34;
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No.12,s. 36;
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W.A.s. 367.
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of this section, unless it is proved that the proprietor or
publisher or editor when giving that general authority meant
that it should extend to and authorise the unlawful
publication of defamatory matter, or continued that general
authority, knowing that it had been exercised by unlawfully
publishing defamatory matter in any number or part of the
periodical.

35. A person does not incur any liability as for
defamation merely by selling—

(a) any number or part of a periodical unless he knows
that the number or part contains defamatory matter,
or that defamatory matter is habitually or frequently
contained in that periodical, or

(b) a book, pamphlet, print or writing, or other thing
not forming part of a periodical, although it contains
defamatory matter, if at the time of the sale he does
not kiiow that the defamatory matter is contained
therein.

36. An employer is not responsible as for the unlawful
publication of defamatory matter merely by reason of the sale
by his servant of a book, pamphlet, print, or writing, or other
thing, whether a periodical or not, containing the defamatory
matter, unless it is proved that the employer authorised the
sale, knowing that the book, pamphlet, print, writing, or other
thing, contained defamatory matter, or, in the case of a number
or part of a periodical, that defamatory matter was habitually
or frequently contained in the periodical.

Provisions with Respect to Broadcasting and Television
Stations.

37. A licensee, general manager or manager of a broad-
casting or television station is not criminally responsible for
the unlawful publication of defamatory matter as part of a
programme or service provided by means of the broadcasting
cr television station, as the case may be, and intended for

reception
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reception by the general public, if he shows that the matter
complained of was included without his knowledge and
without negligence on his part.

General authority given to the person wto actually included
the defamatory matter to manage or conduct the broadcasting
or television station as general manager, manager or otherwise,
and to include in programmes or services what in his
discretion he thinks fit, is not negligence within the meaning of
this section, unless it is proved that the licensee, general
manager or manager when giving that general authority meant
that it should extend to and authorise the unlawful publication
of defamatory matter, or continued that general authority,
knowing that it had been exercised by unlawfully publishing
defamatory matter in a programme or service provided by
means of the broadcasting or television station, as the case
may be, and intended for reception by the general public.

Evidence.

38. Upon the trial of an action for unlawfully publishing pyima facie
defamatory matter that is contained in a book or periodical, evidence of
the production of the book, or of a number or part of the g‘f%gf,‘}f’gf
periodical, containing a printed statement that it is printed periodical.

or published by or for the defendant, shall be prima facie ¢f: Q- 53

Vic. No. 12,
evidence of the publication of the book, or of the number or s. l§8 Tas.
part of the periodical, by the defendant. f?‘s’lg 61.‘10

39. Upon the trial of an action or prosecution for Evidence
unlawfully publishing defamatory matter that is contained in 3&2&?;&3;
a periodical, after evidence sufficient in the opinion of the ;¢ 4 53
court has been given of the publication by the defendant of Vic. No. 12
the number or part of the periodical containing the matter Ta"’sg 59
complained of, other writings or prints purporting to be other VIC No. 11,
numbers or parts of the same periodical previously or Crim. Code,
subsequently published, and containing a printed statement Qld.s. 640.
that they were published by or for the defendant, are admissible
in evidence on either side, without further proof of publication
of them.

Staying
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Staying Proceedings.

40. (1) If the defendant in any civil or criminal proceeding
commenced or prosecuted in respect of the publication by
the defendant, or by his servants, of any report, paper, votes,
or proceedings of the Legislative Council or of the Legislative
Assembly, brings before the court in which the proceeding
is pending, or before any judge thereof, first giving twenty-four
hours’ notice of his intention to do so to the prosecutor or
plaintiff in the proceeding, a certificate under the hand of

“the President or Clerk of the Legislative Council or the

Speaker or Clerk of the Legislative Assembly, as the case

. may be, stating that the report, paper, votes, or proceedings,

as the case may be, was or were published by the defendant,
or by his servants, by order or under the authority of the
Council or Assembly, as the case may be, or of a committee
thereof, together with an affidavit verifying the certificate,
the court or judge shall immediately stay the proceeding, and
the proceeding shall be deemed to be finally determined by
virtue of this section.

(2) The Government Printer is deemed to publish
the reports of the debates and proceedings in the Legislative
Council by order or under the authority of that Council and
to publish the reports of the debates and proceedings in the
Legislative Assembly by order or under the authority of that
Assembly.

(3) If the defendant in any civil or criminal proceeding
commenced or prosecuted in respect of the publication of any
copy of such report, paper, votes, or proceedings as is or are
referred to in subsection one of this section brings before the
court in which the proceeding is pending, or before any judge
thereof, at any stage of the proceeding the report, paper, votes,
or proceedings, and the copy. with an affidavit verifying the
report, paper, votes, or proceedings, and the correctness of the
copy, the court or judge shall immediately stay the proceed-
ing, and the proceeding shall be deemed to be finally
determined by virtue of this section.

Laws
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Laws Relating to Newspapers and Printing to be Observed.

41. (1) Notwithstanding the foregoing provisions of this Benefits of

Act a defendant in any proceeding, civil or criminal, shall not ::ga‘"

be able to avail himself of any of the benefits or advantages not to

enacted by any of the provisions of sections twenty, twenty- fg‘gggn_

one, twenty-two, twenty-four and thirty-four of this Act dants if

unless at the time of the publication of the article :—Z:Slatmg

complained of, if it is a printed article, all the provisions printing,

made by law for regulating the printing and publication of ng;l?:g;

newspapers and papers of a like nature, or of the trade of complied
printing generally, applicable to such a work as that in which Wik

t No.
the article is printed, have been complied with. 3f2 11\9(:1;[ °

34,
(2) Any specified non-compliance with any provision ’

so made by law is a good answer to any pleading under this
Act.

(3) The defendant is nevertheless bound by the other
parts of this Act. . SLoE B

Slander of Title and Blasphemous, Seditious and Obscene
Libels.

42. (1) Except as provided in subsection two of this Actnot to

section, nothing in this Act applies to the actionable wrong ?ﬁglgetroof

commonly called “‘slander of title” or to the misdemeanour of title or

publishing a blasphemous, seditious or obscene libel. ngl‘;he
seditious
or obscene
libels.

cf. Qld. 53
Vic. No. 12,
s. 46;

Tas. 59 Vic.
No. 11,

5. 42.

(2) It is not necessary to set out in an information, ¢t Act No.
indictment, or criminal proceeding instituted against the 321 61912
publisher of an obscene or blasphemous libel the obscene or
blasphemous passages; it is sufficient to deposit the book,
newspaper, or other document containing the alleged libel
with the information, indictment, or criminal proceeding,
together with particulars showing precisely by reference to

pages,

*
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pages, columns, and lines in what part of the book, newspaper,
or other document, the alleged libel is to be found ; and those
particulars shall be deemed to form part of the record, and
all proceedings may be taken thereon as though the passages
complained of had been set out in the information, indictment
or proceeding.

SCHEDULE.

Reference to Act Title or short title Extent of Repeal
No. 32,1912 ..| Defamation Act, 1912 .. ..| The whole
No. 14, 1917 ..| Defamation (Amendment) Act,| The whole

1917
No. 4, 1940 ..| Defamation (Amendment) Act,| The whole
1940

No. 39, 1948 ..| Racing (Amendment) Act, 1948 | Section 4

By Authority:
V. C. N. BLIGHT, Government Printer, Sydney, 1959









I certify that this PuBLIC BILL, which originated in the LEGISLATIVE
ASSEMBLY, has finally passed the LEGISLATIVE COUNCIL and the LEGIS-
LATIVE ASSEMBLY of NEW SOUTH WALES.

ALLAN PICKERING,
Clerk of the Legislative Assembly.

Legislative Assembly Chamber,
Sydney, 10 December, 1958.
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Act No. 39, 1958.

An Act to state and amend the law relating to
defamation; to repeal the Defamation Act, 1912,
and certain other enactments; and for purposes
connected therewith. [Assented to, 31st Decem-
ber, 1958.]

BE it enacted by the Queen’s Most Excellent Majesty, by
and with the advice and consent of the Legislative
Council and Legislative Assembly of New South Wales in
Parliament assembled, and by the authority of the same, as
follows : —

1. This Act may be cited as the “Defamation Act, 1958 . Short title.

2. The Acts mentioned in the Schedule to this Act are to Repeal.
the extent therein expressed hereby repealed.
3.

I have examined this Bill, and find it to correspond in all respects
with the Bill as finally passed by both Houses.

G. BOOTH,
Chairman of Committees of the Legislative Assembly.
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3. (1) (a) Any alteration of the law by this Act, whether
by the repeal of an enactment or otherwise, does not affect—
(i) a right, privilege, obligation or liability acquired,
accrued or incurred before the commencement of

this Act under the law that is so altered;

(ii) a penalty, forfeiture, or punishment incurred in
respect of an offence committed against the law that
is so altered ;

(iii) a legal proceeding or remedy in respect of such
a right, privilege, obligation, liability, penalty, for-
feiture or punishment.

(b) Such a proceeding or remedy may be
instituted, continued or enforced and such a penalty, forfei-
ture or punishment may be imposed and enforced as if the
law that is so altered had not been altered.

(c) This subsection does not limit any saving in
the Interpretation Act of 1897.

(2) Except where this Act deals with, and makes a
different provision for, any protection or privilege existing by
law immediately before the commencement of this Act,
nothing in this Act is to be construed to affect any such
protection or privilege.

(3) The repeal of any enactment by this Act shall not
be construed as limiting the power of a court or judge to
direct either party to an action to give particulars or further
particulars of his claim or defence or of any pleadings or of
the damages claimed.

4. In this Act, unless the context or subject matter
otherwise indicates or requires—

“Broadcasting station” means any station—

(a) provided by the Postmaster-General and
from which the Australian Broadcasting
Commission broadcasts programmes and
other services ; or

(b) in respect of which a person holds a license
for a commercial broadcasting station
under Part IV of the Broadcasting and
Television Act 1942-1956 of the Parliament
of the Commonwealth.

“Indictment” includes information presented or filed as
provided by law for the prosecution of an offence.

‘GJ‘ury”
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“Jury” includes a judge of a district court sitting for the cf. Act No.
determination of questions of fact in an action in a 31912
district court.

“Licensee” means—

(a) in relation to a broadcasting or television
station referred to in paragraph (a) of
the definition of “Broadcasting station”

. or in paragraph (a) of the definition

of “Television station”—the Australian

Broadcasting Commission ;

(b) in relation to a broadcasting or television
station referred to in paragraph (b) of the
definition of “Broadcasting station” or in
paragraph (b) of the definition of “Tele-
vision station”—the person who in respect
thereof holds a license for a commercial
broadcasting or television station, as the
case may be, under Part IV of the Broad-
casting and Television Act 1942-1956 of
the Parliament of the Commonwealth.

“Periodical” includes any newspaper, review, magazine, Qld.

or other writing or print, published periodically. fg Vig. No.
8433
Tas. 59 Vic.
No. 11,
83
Crim. Codes,
QIld. s. 365;
Tas. s. 196;
. R ; e W.A.s. 345,
‘Proprietor”, in relation to a periodical, means as well cf. Act No.

the sole proprietor of the periodical, as also, in the 3251912,
case of a divided proprietorship, the persons who, ™

as partners or otherwise, represent and are respon-

sible for any share or interest in the periodical as
between themselves and persons in like manner
representing or responsible for the other shares or
interests therein, and no other person.

“Television station” means any station— \
(a) provided by the Postmaster-General and |
from which the Australian Broadcasting ‘

Commission televises programmes and
other services; or (b)
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cf. Tas. 59
Vic. No. 11,
8. 4;

Crim. Codes,
QId. s. 366;
Tas. s. 197;
W.A. s. 346.

Functions
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and jury.

cf. Tas. 59
Vic. No. 11,

833

Crim. Codes,
Qld. s. 367;
Tas. s. 198;
W.A. s. 347.
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cf. Tas. 59
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8535

Crim. Codes,
Qld. s. 368;
Tas. s. 199;
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cf. Tas. 59
Vic. No. 11,
8.

Crim. Codes,
QIld. s. 369;
Tas. s. 200;
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Act No. 39, 1958.

Defamation.

(b) in respect of which a person holds a
license for a commercial television station
under Part IV of the Broadcasting and
Television Act 1942-1956 of the Parliament
of the Commonwealth.

Defamation.

5. Any imputation concerning any person, or any member
of his family, whether living or dead, by which the reputa-
tion of that person is likely to be injured, or by which he is
likely to be injured in his profession or trade, or by which
other persons are likely to be induced to shun or avoid or
ridicule or despise him, is called defamatory, and the matter
of the imputation is called defamatory matter.

The imputation may be expressed either directly or by
insinuation or irony.

6. The question whether any matter is or is not defamatory
is a question of fact.

The question whether any matter alleged to be defamatory
is or is not capable of bearing a defamatory meaning is a
question of law.

7. A person who, by spoken words or audible sounds, or
by words intended to be read either by sight or touch, or
by signs, signals, gestures, or visible representations, publishes
any defamatory imputation concerning any person is said to
defame that person.

8. (1) Publication is, in the case of words spoken, or
audible sounds made, in the hearing of a person other than the
person defamed, the communication of the words or sounds to
that other person by the speaking of the words or making of
the sounds, and, in the case of signs, signals or gestures, the
making of the signs, signals or gestures so as to be seen or felt

by,
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by, or otherwise come to the knowledge of, any person other
than the person defamed, and, in the case of other defamatory
matter, the delivering, reading, exhibiting, or other communi-
cation of it, or the causing of it to be delivered, read, or
exhibited to, or to be read or heard by, or to be otherwise
communicated to, a person other than the person defamed.

(2) The expressions “publish”, “publishes” and
“publishing” have interpretations corresponding to that of
publication.

9. It is unlawful to publish defamatory matter unless the Publication

publication is protected, or justified, or excused by law. ‘t’ér‘;"‘f“ma'
matter is
prima facie
unlawful.
cf. Tas. 59
Vic. No. 11,
8. 8;
Crim. Codes,
QId. s. 370;
Tas. s. 201;
W.A.s. 350.

10. The unlawful publication of defamatory matter is an Defamation

actionable wrong. a;:ti;nabslge.
CI. 1as.
Vic. No. 11,

s.9;

QId. 53 Vic.
No. 12,

s. 9.

Absolute Protection.

11. (1) A member of either House of Parliament does not Privilege
incur any liability as for defamation by the publication of any gfeﬁ‘t’_’ha'
defamatory matter in the course of a proceeding in Parlia-'¢f Tas. 59

ment. Vic. No. 11,
s. 10;
Crim. Codes,
Qld. s. 371;
Tas. s. 202;
W.A.s. 351.

(2) A person who presents, or secures the presentation Petitions.
of, a petition to either House of Parliament does not incur
any liability as for defamation by the publication to that
House of Parliament of any defamatory matter contained in
the petition.

(3)
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cf. Tas. 59
Vic. No. 11,
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Crim. Codes,
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Crim. Codes,
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(3) A person does not incur any liability as for
defamation by publishing, by order or under the authority
of either House of Parliament, a paper containing defamatory
matter.

The Government Printer is deemed to publish the reports
of the debates and proceedings in the Legislative Council
by order or under the authority of that Council and to publish
the reports of the debates and proceedings in the Legislative
Assembly by order or under the authority of that Assembly.

12. A person does not incur any liability as for defamation
by publishing in the course of any proceeding held before or
under the authority of any court of justice, or in the course
of any inquiry made under the authority of any statute, or
under the authority of Her Majesty, or of the Governor, or
of either House of Parliament, any defamatory matter.

13. A person appointed under the authority of a statute,
or by or under the authority of Her Majesty, or of the
Governor, to hold any inquiry does not incur any liability as
for defamation by publishing any defamatory matter in any
official report made by him of the result of the inquiry.

Protection.

14. (1) It is lawful to publish in good faith for the
information of the public—

(a) a fair report of the proceedings of either House of
the Parliament of the Commonwealth or of the
Parliament of this State or of either House or the
House of Parliament of any other State of the

Commonwealth ;
(b)
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(b) a fair report of the proceedings of any committee Proceedings

of any such House as is referred to in paragraph (a) gfeﬁgx :

of this subsection or of any joint committee of both committees.
Houses of the Parliament of the Commonwealth or

of the Parliament of this or any other State of the
Commonwealth ;

(c) a copy of, or an extract from or a fair abstract of, Parliamen-

(d)

(e)

any report, paper, votes, or proceedings published ol e
by order or under the authority of any such House
as is referred to in paragraph (a) of this subsection;

a fair report of the public proceedings of any court Proceedings
of justice, whether the proceedings are preliminary of ftce.
or interlocutory or final, or of the result of any

such proceedings, unless, in the case of proceedings

that are not final, the publication has been prohibited

by the court, but for the purposes of this paragraph

matter of a defamatory nature ruled to be
inadmissible by a court is not part of the public
proceedings of the court;

a copy or a fair abstract of any default judgment, Judgments
or of the entries relative to any default judgment, gg lcl‘l’s‘:fé:
that are recorded in any books kept in the office

of any court of justice;

(f) a fair report of the proceedings of any inquiry held proceedings

(g)

under the authority of any statute, or by or under ©°f official
the authority of Her Majesty, or of the Governor- e
General-in-Council, or of the Governor, or an extract

from or a fair abstract of any such proceedings, or

a copy of, or an extract from or a fair abstract of, an

official report made by the person by whom the
inquiry was held;

at the request or with the consent of a Government pypjic
office or department, officer of State or officer of notifications
police, a notice or report issued by the office, ';lyeﬁf’vem'
department, or officer for the information of the

public;

(h)
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(h) a fair report of the proceedings of any local authority,
board, or body of trustees, or other persons, duly
constituted under the provisions of any statute for the
discharge of public functions, so far as the matter
published relates to matters of public concern, except
where neither the public nor any newspaper reporter
is admitted ;

(i) a fair and accurate report of the proceedings of the
Committee of the Australian Jockey Club upon the
hearing of any appeal to such Committee in
accordance with the provisions of section thirty-two
of the Australian Jockey Club Act 1873, as amended
by subsequent Acts;

(j) a fair report of the proceedings of any public meeting,
so far as the matter published relates to matters of
public concern.

“Public meeting” in this subsection means a meeting lawfully
held for a lawful purpose, and for the furtherance or discussion
in good faith of a matter of public concern, or for the advocacy
of the candidature of any person for a public office, whether
the admission to the meeting was open or restricted.

A publication is said to be made in good faith for the
information of the public if the person by whom it is made is
not actuated in making it by ill-will to the person defamed, or
by any other improper motive, and if the manner of the
publication is such as is ordinarily and fairly used in the case
of the publication of news.

In the case of the publication in a periodical, or as part of
a programme or service provided by means of a broadcasting
or television station and intended for reception by the general
public, of any report or matter referred to in paragraphs (b),
(f), (g), (h), (i) and (j) of this subsection, it is evidence of
want of good faith if the defendant has been requested by the
plaintiff to publish in the manner in which the original
publication was made a reasonable letter or statement by
way of a contradiction or explanation of the defamatory matter
and
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and has refused or neglected to do so, or has done so in a
manner inadequate or not reasonable having regard to all the
circumstances.

(2) Nothing in the foregoing provisions of this section
shall be construed as protecting the publication of any matter
the publication of which is prohibited by law.

(3) Nothing in this section shall be construed as
protecting the publication in a periodical, or as part of a
programme or service provided by means of a broadcasting
or television station and intended for reception by the general
public, of any report of any such proceedings, or of the result
of any such proceedings, as are referred to in paragraph (d)
of subsection one of this section, unless the publication is
made contemporaneously with the proceedings or with the
result of the proceedings, as the case may be.

The foregoing provisions of this subsection do not apply
to or in relation to the printing or publishing of any matter
in any separate volume or part of any bona-fide series of law
reports which does not form part of any other publication
and consists solely of reports of proceedings in courts of law
or in any publication of a technical character bona-fide
intended for circulation among members of the legal
profession.

(4) In any civil action, any matter of defence under
this section may be pleaded specially with a plea of not guilty,
or any other plea, without the leave of a judge.

15. It is lawful to publish a fair comment—

(a) respecting any of the matters with respect to which
the publication of a fair report in good faith for the
information of the public is by section fourteen of
this Act declared to be lawful;

(b)

cf. Act No.
32,1912,
8.29(2).

Fair
comment.
cf. Tas. 59
Vic. No. 11.
s. 14;

Crim. Codes,
Qld. s. 375;
Tas. s. 206;
W.A. s. 355.

Public
proceedings.
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Public (b) respecting the public conduct of any person who

conduct of takes part in public affairs, or respecting the character

public men. .
of any such person, so far as his character appears
in that conduct ;

Public (c) respecting the conduct of any public officer or public

;‘l’l‘é‘fi“‘f‘ of servant in the discharge of his public functions, or

officers. respecting the character of any such person, so far as
his character appears in that conduct ;

Proceedings (d) respecting the merits of any case, civil or criminal,

in courts that has been decided by any court of justice, or

of justice. 5 .
respecting the conduct of any person as a judge,
party, witness, counsel, solicitor, or officer of the
court, in any such case, or respecting the character
of any such person, so far as his character appears
in that conduct;

Books. (e) respecting any published book or other literary
production, or respecting the character of the author,
so far as his character appears by the book or
production ;

Public (f) respecting any composition or work of art, or

exhibitions performance publicly exhibited, or respecting the

or per- ds i

Fartances. character of the author or performer or exhibitor, so
far as his character appears from the matter
exhibited ;

Public (g) respecting any public entertainment or sports, or

enter- respecting the character of any person conducting

ot i or taking part therein, so far as his character appears
from the matter of the entertainment or sports, or
the manner of conducting the entertainment or
sports;

Communica- (h) respecting any communication made to the public

:Loe";flg]ia on any subject.

Whether a comment is or is not fair is a question of fact.
If it is not fair, and is defamatory, the publication of it is
unlawful.
16.
s
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16. It is lawful to publish defamatory matter if the matter Tryth.
is true, and if it is for the public benefit that the publication cf. Tas. 59

Vic. No. 11,

complained of should be made. s 16;

Crim. Codes,
Qld., s. 376;
Tas. s. 207;

Qualified Protection. W.A. s. 356.

17. Tt is a lawful excuse for the publication of defamatory Excuse.
matter if the publication is made in good faith— cf. Tas. 59

(a)

(b)

(c)

(d)

(e)

Vic. Ne. 11,
s. 17;

Crim. Codes,
Qld. s. 377;
Tas. s. 208;
W.A.s. 357.

by a person having over another any lawful Censure by
authority in the course of a censure passed by him Netionity.
on the conduct of that other in matters to which

the lawful authority relates;

for the purpose of seeking remedy or redress for Seeking
some private or public wrong or grievance from 4"
a person who has, or whom the person making the
publication believes, on reasonable grounds, to have,
authority over the person defamed with respect to

the subject matter of the wrong or grievance;

for the protection of the interests of the person Interest.
making the publication, or of some other person, or
for the public good ;

in answer to an inquiry made (pursuant to contract Answer to
or otherwise) of the person making the publication "+
relating to some subject as to which the person by

whom or on whose behalf the inquiry is made has,

or is believed, on reasonable grounds, by the person

making the publication to have, an interest in
knowing the truth;

for the purpose of giving information to the person Information.
to whom it is made with respect to some subject as

to which that person has, or is believed, on reasonable

grounds, by the person making the publication to

have, such an interest in knowing the truth as to

make his conduct in making the publication
reasonable under the circumstances ;

(f)
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Challenge.

Defence.

Public
discussion.

Burden of
proof of
good faith.

cf. Tas. 59
Vic. No. 11,
s. 18;

Crim. Codes,
QIld. s. 378;
Tas. s. 209;
W.A. s. 358.

Relevancy
and public
benefit
questions
of fact.

cf. Tas. 59
Vic. No. 11,
s. 19;

Crim. Codes,
Qld. s. 379;
Tas. s. 210;
W.A.s. 359.
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(f) on the invitation or challenge of the person defamed;

(g) in order to answer or refute some other defamatory
matter published by the person defamed concerning
the person making the publication or some other
person ;

(h) in the course of, or for the purposes of, the discussion
of some subject of public interest, the public
discussion of which is for the public benefit and if,
so far as the defamatory matter consists of comment,
the comment is fair.

For the purposes of this section, a publication is said to
be made in good faith if the matter published is relevant to
the matters the existence of which may excuse the publication
in good faith of defamatory matter; if the manner and
extent of the publication do not exceed what is reasonably
sufficient for the occasion; and if the person by whom it is
made is not actuated by ill-will to the person defamed, or by
any other improper motive, and does not believe the
defamatory matter to be untrue.

Good Faith.

18. When any question arises whether a publication of
defamatory matter was or was not made in good faith, and it
appears that the publication was made under circumstances
which would afford lawful excuse for the publication if it was
made in good faith, the burden of proof of the absence of
good faith lies upon the party alleging the absence.

Relevancy and Public Benefit Questions of Fact.

19. Whether any defamatory matter is or is not relevant to
any other matter, and whether the public discussion of any
subject is or is not for the public benefit, are questions of fact.

Defence
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Defence in Case of Defamation by Words, Sounds, Signs,
Signals or Gestures.

20. (1) Inany case other than that of words intended to be pefence in

read, it is a defence to an action or prosecution for publishing case of
g defamation
defamatory matter to prove that the publication was made on by words,

an occasion and under circumstances when the person defamed sounds,
5 gy signs,
was not likely to be injured thereby. signals or

gestures.

(2) The defence referred to in subsection one of this gf; Tﬁ' 5?1
section may be set up under a plea of not guilty. S.lg(-); o.11,
QId. 53 Vic.
No. 12, s. 20;
Crim. Codes,
Qld. s. 382;
Tas. s. 211;
Civil Proceedings. W.A. 5. 362.

21. In an action for defamation the defendant may (after Evidence

notice in writing of his intention to do so duly given to the of 2pology
Al 5 : i : 3 admissible in
plaintiff at the time of filing or delivering the plea in the mitigation of

action) give in evidence in mitigation of damages that he made damages.
or offered an apology to the plaintiff for the defamation before $5 45t N
the commencement of the action, or, if the action wass.6(1);
commenced before there was an opportunity of making or 8}21?0 12,
offering the apology, as soon afterwards as he had ans.2l; Tas.

opportunity of doing so. f? \sl.lcz'll.%'

22. (1) In an action for the publication of defamatory pefamatory
matter in a periodical, the defendant may plead that the matter n?titeé.ir; :
was published without actual ill-will to the person defamed or gléaooflc
other improper motive, and without gross negligence, and that g¥°1l?§lyic2;f}d
before the commencement of the action, or at the earliest tio,‘} without
opportunity afterwards, he inserted in the periodical a full ill-will and

A i &y v s ., negligence.
apology for the defamation or, if the periodical was ordinarily of. Act No.
published at intervals exceeding one week, offered to publish 32, 1912,
the apology in any periodical to be selected by the plaintiff. ?jlgd;. 53 Vic.
No. 12, s. 22;

(2) The defendant upon filing the plea may pay into - 1519 b
court a sum of money by way of amends for the injury

sustained by the publication of the defamatory matter.

(3) To the plea the plaintiff may reply generally
denying the whole thereof.
23.
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Consolida-
tion of
actions.

cf. Act No.
32,1912,
sl

Qld. 53
Vic. No. 12,
s. 23; Tas.
59 Vic. No.
11,8.23.

Compensa-
tion in
other
actions
admissible
in mitiga-
tion of
damages.

cf. Act No.
32,1912,
5.6 (2);
QId. 53 Vic.
No. 12,

s. 24;

Tas. 59 Vic.
No. 11,

s. 24,

Disclosing
name of
writer of
article.

cf. Act No.
32,1912,
s. 12,
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23. The court or a judge, upon an application by or on
behalf of two or more defendants in actions in respect of the
same, or substantially the same, defamatory matter brought
by one and the same person, may make an order for the
consolidation of the actions, so that they shall be tried
together ; and after the order has been made, and before the
trial of the actions, the defendant in any new action instituted
in respect to the same, or substantially the same, defamatory
matter may be joined in a common action upon a joint
application being made by that defendant and the defendants
in the actions already consolidated.

In an action consolidated under this section, the jury shall
assess the whole amount of the damages (if any) in one sum,
but a separate verdict shall be given for or against each
defendant in the same way as if the actions consolidated had
been tried separately ; and if the jury find a verdict against the
defendant or defendants in more than one of the actions so
consolidated, the jury shall proceed to apportion the amount
of damages so found between and against the said last-
mentioned defendants; and the judge at the trial, if the
plaintiff is entitled to the costs of the action, shall make such
order as he may deem just for the apportionment of those costs
between and against those defendants.

24. At the trial of an action for the publication of
defamatory matter the defendant may give in evidence, in
mitigation of damages, that the plaintiff has already recovered,
or has brought actions for damages, or has received or agreed
to receive compensation in respect of other publications of
defamatory matter to the same purport or effect as the
matter for the publication of which such action has been
brought.

25. The proprietor of a periodical may upon the written
request of a person who has commenced an action in respect
of defamatory matter contained in an article, letter, report,
or writing in the periodical supply to that person the name

and
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and address of the person who supplied the article, letter,
report, or writing to the periodical, and in default of compli-
ance with the request the person who has commenced the
action may apply to a Judge of the Supreme Court who may,
if he sees fit, after hearing the proprietor, direct that the name
and address be so supplied.

Criminal Proceedings.

26. Any person who unlawfully publishes any defamatory ynlawful
matter concerning another is liable, upon conviction on publication
indictment, to imprisonment for any term not exceeding One tory matter.

year or a penalty of such amount as the court may award or cf. Act No.

32,1912,
both. sé 14, lc 5d
rim. Codes,
If the offender knows that the defamatory matter is false, lei s. 380;

Tas. s. 212;
he is liable, upon conviction on indictment, to imprisonment ;1 "< 360

for any term not exceeding two years or a penalty of such
amount as the court may award or both.

27. (1) Any person who— Pub]ishing
(a) publishes or threatens to publish any defamatory threatenmg
to publish
matter concerning another, or 3% syl

matter

(b) directly or indirectly threatens to print or publish, with
or directly or indirectly proposes to abstain from intent to
o 4o . . . . . extort
printing or publishing, or directly or indirectly offers money, &c.
to prevent the prmtmg or publishing of any matter cf. Aci No.

or thing concerning another, =, i3~ 2
: = Crim. Codes,
with intent— Qfg.ns. 333?5

3 £ Tas. s. 216;
(i) to extort any money or security for money, or any W.A.s. 363.

valuable thing from that other person or from any
other person, or

(ii) to induce any person to confer upon or procure
for any person any appointment or office of profit
or trust,

is liable, upon conviction on indictment, to imprisonment for
any term not exceeding three years.

(2)
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Defence of
truth of
defamatory
matter to
be speci-
ally
pleaded.

cf. Crim.
Codes, Qld.
8. 599;

Tas. s. 213.

General
verdict on
charge of

defamation.

cf. Crim.
Codes, Qld.
s. 625;

W.A. 5. 643.

Costs in
certain
cases of

defamation.

cf. Crim.
Codes, QId.
s.661;
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(2) Nothing in this section alters or affects any law
in force immediately before the commencement of this Act
in respect of the sending or delivery of threatening letters or
writings.

28. A person charged in criminal proceedings with the
unlawful publication of defamatory matter, who sets up as a
defence that the defamatory matter is true and that it was for
the public benefit that the publication should be made, shall
plead the matter of the defence specially, and may plead it
with any other plea, except the plea of guilty.

29. On the trial of a person charged with the unlawful
publication of defamatory matter, the jury may give a general
verdict of guilty or not guilty upon the whole matter in issue,
in like manner as in other cases.

30. In the case of a prosecution of any person by a private
prosecutor on the information of the private prosecutor on
a charge of the unlawful publication of any defamatory
matter—

(a) if the accused person is indicted and acquitted he is
entitled to recover from the prosecutor his costs of
defence, unless the court otherwise orders;

(b) if the accused person pleads that the defamatory
matter was true and that it was for the public benefit
that the publication should be made, then, if that
issue is found for the Crown, the prosecutor is
entitled to recover from the accused person the costs
sustained by the prosecutor by reason of that plea
unless the court otherwise orders.

Those costs shall be taxed by the proper officer of the
court before which the. indictment for the offence was tried.
31.
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31. Where a person is charged before a stipendiary gyidence
magistrate with an indictable offence respecting the unlawful Oggg;nbclis
pubhcatlon of defamatory matter, the stipendiary maglstrate in committal
may receive evidence as to any matter which may be given Proceedings.
in evidence by way of defence by the person charged on his gfz ’}g‘lg‘“’
trial on indictment; and the stipendiary maglstrate if of s.23.
opinion after hearing the evidence, that there is a strong or
probable presumption that the jury on the trial would acquit
the person charged, may dismiss the case.

32. Where a person is charged before a stipendiary Summary
magistrate with an indictable offence respecting the unlawful ¢ C"“‘“c“"“
publication of defamatory matter, and the stipendiary defamatlon
magistrate is of opinion that, though the evidence for the cf. Ibid.
prosecution is sufficient to put the person charged on his trial, Cr?‘,fn Pdes.
the case is of a trivial nature, and that the offence may be Qld s. 389;
adequately punished under this section, the stipendiary W.A.s5.369.
magistrate shall cause the charge to be reduced into writing
and read to the person charged, and shall then address a
question to him to the following effect, “Do you desire to be
tried by a jury, or do you consent to the case being dealt with
summarily?”; and if the person charged consents to the case
being dealt with summarily, the stipendiary magistrate may
summarily convict him, and adjudge him to pay a fine not
exceeding fifty pounds.

33. A criminal prosecution cannot be commenced against Order of
any person for the unlawful publication of any defamatory q" D

uired for
matter without the order of a Judge of the Supreme Court prosecution.
or of a District Court first had and obtained. cf. Act

Application for the order shall be made on notice to the 1912325 25.
person accused, who shall have an opportunity of being heard
against the application.

Provisions with Respect to Publishers and Sellers of
Periodicals and Sellers of Books, &c.

34. A proprietor, publisher or editor of a perlodlcal is Liability of
not criminally responsible for the unlawful publication in the pfﬁfs‘ﬁg;’
periodical of defamatory matter if he shows that the matter and editor
complained of was inserted without his knowledge and without ) pcrlodlcals
negligence on his part. of. Crim.,

General authority given to the person who actually inserted C%%i& Qld.
the defamatory matter to manage or conduct the per10d1ca1 Tas. s, 217;
as editor or otherwise, and to insert therein what in his WA.s. 364
discretion he thinks fit, is not negligence within the meaning

of
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of this section, unless it is proved that the proprietor or
publisher or editor when giving that general authority meant
that it should extend to and authorise the unlawful
publication of defamatory matter, or continued that general
authority, knowing that it had been exercised by unlawfully
publishing defamatory matter in any number or part of the
periodical.
pratiaton 35. A person does not incur any liability as for
of innocent  defamation merely by selling—
sellers of
gﬁg“{g‘gif (a) any number or part of a periodical unless he knows
&c. that the number or part contains defamatory matter,
cf. Tas. 59 or that defamatory matter is habitually or frequently
Vic. No. 11, < A B
ss. 32,33; contained in that periodical, or
QId. 53 Vic.
No. 12, (b) a book, pamphlet, print or writing, or other thing
ss. 34, 35; s iR ‘ %
Crim. Codes, not forming part of a periodical, although it contains
%‘S: ss. 385, defamatory matter, if at the time of the sale he does
Tas, ss. 218, not ki.ow that the defamatory matter is contained
219; W.A. :
ss. 365, 366. therein.
Protection 36. An employer is not responsible as for the unlawful
gg}ploye e publ@cation of defamatory matter mere}y by reason of the sale
of Tas. 59 DY his servant of a book, pamphlet, print, or writing, or other

Vic. No. 11, thing, whether a periodical or not, containing the defamatory

s. 34;

Qld. 53 vic. matter, unless it is proved that the employer authorised the

No.12,s. 36

Crim. Codes,

Qld. s. 387;
Tas. s. 220;

W.A.s. 367.

Liability of
licensee,
general
manager or
manager of
broadcastin

; sale, knowing that the book, pamphlet, print, writing, or other
thing, contained defamatory matter, or, in the case of a number
or part of a periodical, that defamatory matter was habitually
or frequently contained in the periodical.

Provisions with Respect to Broadcasting and Television
Stations.

37. A licensee, general manager or manager of a broad-
casting or television station is not criminally responsible for
the unlawful publication of defamatory matter as part of a

o Programme or service provided by means of the broadcasting

or television cr television station, as the case may be, and intended for

station.

reception
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reception by the general public, if he shows that the matter
complained of was included without his knowledge and
without negligence on his part.

General authority given to the person who actually included
the defamatory matter to manage or conduct the broadcasting
or television station as general manager, manager or otherwise,
and to include in programmes or services what in his
discretion he thinks fit, is not negligence within the meaning of
this section, unless it is proved that the licensee, general
manager or manager when giving that general authority meant
that it should extend to and authorise the unlawful publication
of defamatory matter, or continued that general authority,
knowing that it had been exercised by unlawfully publishing
defamatory matter in a programme or service provided by
means of the broadcasting or television station, as the case
may be, and intended for reception by the general public.

Evidence.

38. Upon the trial of an action for unlawfully publishing prima facie
defamatory matter that is contained in a book or periodical, evidence of
the production of the book, or of a number or part of the g;‘%{;ff{f‘g,"
periodical, containing a printed statement that it is printed periodical.

or published by or for the defendant, shall be prima facie Sf: Q- 53

Vic. No. 12,
evidence of the publication of the book, or of the number or s. 38; Tas.
part of the periodical, by the defendant. f? Z'ggo'

39. Upon the trial of an action or prosecution for Evidence
unlawfully publishing defamatory matter that is contained in ggf;rrlrz)ialltfig;.
a periodical, after evidence sufficient in the opinion of the o Qld. 53
court has been given of the publication by the defendant of Vic. No. 12,
the number or part of the periodical containing the matter T4 59
complained of, other writings or prints purporting to be other ;’iCA No. 11,
numbers or parts of the same periodical previously 0T Crim. Code,
subsequently published, and containing a printed statement Qld: s. 640.
that they were published by or for the defendant, are admissible
in evidence on either side, without further proof of publication
of them.

Staying
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Papers and
proceedings
published by
authority of
Parliament.

cf. Act No.
32: 1912

88, 26, 27;
Qld. 53 Vic.
No. 12, ss.
40.41;
Crim. Codes,
QId. s. 699;
Tas. ss. 223,
224;
W.A.s. 733.
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Staying Proceedings.

40. (1) If the defendant in any civil or criminal proceeding
commenced or prosecuted in respect of the publication by
the defendant, or by his servants, of any report, paper, votes,
or proceedings of the Legislative Council or of the Legislative
Assembly, brings before the court in which the proceeding
is pending, or before any judge thereof, first giving twenty-four
hours’ notice of his intention to do so to the prosecutor or
plaintiff in the proceeding, a certificate under the hand of
the President or Clerk of the Legislative Council or the
Speaker or Clerk of the Legislative Assembly, as the case
may be, stating that the report, paper, votes, or proceedings,
as the case may be, was or were published by the defendant,
or by his servants, by order or under the authority of the
Council or Assembly, as the case may be, or of a committee
thereof, together with an affidavit verifying the certificate,
the court or judge shall immediately stay the proceeding, and
the proceeding shall be deemed to be finally determined by
virtue of this section.

(2) The Government Printer is deemed to publish
the reports of the debates and proceedings in the Legislative
Council by order or under the authority of that Council and
to publish the reports of the debates and proceedings in the
Legislative Assembly by order or under the authority of that
Assembly.

(3) If the defendant in any civil or criminal proceeding
commenced or prosecuted in respect of the publication of any
copy of such report, paper, votes, or proceedings as is or are
referred to in subsection one of this section brings before the
court in which the proceeding is pending, or before any judge
thereof, at any stage of the proceeding the report, paper, votes,
or proceedings, and the copy, with an affidavit verifying the
report, paper, votes, or proceedings, and the correctness of the
copy, the court or judge shall immediately stay the proceed-
ing, and the proceeding shall be deemed to be finally
determined by virtue of this section.

Laws
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Laws Relating to Newspapers and Printing to be Observed.

41. (1) Notwithstanding the foregoing provisions of this Benefits of
Act a defendant in any proceeding, civil or criminal, shall not ::é:?;?ls

be able to avail himself of any of the benefits or advantages not to
enacted by any of the provisions of sections twenty, twenty- f(’,‘t:f;‘f%n_
one, twenty-two, twenty-four and thirty-four of this Act dantsif
unless at the time of the publication of the article fegulating
complained of, if it is a printed article, all the provisions printing,
made by law for regulating the printing and publication of ng;’g‘:evj
newspapers and papers of a like nature, or of the trade of complied
printing generally, applicable to such a work as that in which val R 8

the article is printed, have been complied with. 32,1912,
s. 34,

(2) Any specified non-compliance with any provision
so made by law is a good answer to any pleading under this
Act.

(3) The defendant is nevertheless bound by the other
parts of this Act.

Slander of Title and Blasphemous, Seditious and Obscene
Libels.

42. (1) Except as provided in subsection two of this Actnotto
section, nothing in this Act applies to the actionable wrong :lzrr)llgetroof

commonly called “slander of title” or to the misdemeanour of title or

publishing a blasphemous, seditious or obscene libel. }’I}?jl‘;he'
seditious
or obscene
libels.

cf. Qld. 53
Vic. No. 12,
s. 46;

Tas. 59 Vic.
No. 11,

s. 42.

(2) Tt is not necessary to set out in an information, cf. Act No.
indictment, or criminal proceeding instituted against the 3% 1912
. . s. 16.
publisher of an obscene or blasphemous libel the obscene or
blasphemous passages; it is sufficient to deposit the book,
newspaper, or other document containing the alleged libel
with the information, indictment, or criminal proceeding,
together with particulars showing precisely by reference to

pages,
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pages, columns, and lines in what part of the book, newspaper,
or other document, the alleged libel is to be found ; and those
particulars shall be deemed to form part of the record, and
all proceedings may be taken thereon as though the passages
complained of had been set out in the information, indictment
or proceeding.

SCHEDULE.

Reference to Act Title or short title | Extent of Repeal
No. 32,1912 ..| Defamation Act, 1912 .. ..| The whole
No. 14, 1917 ..| Defamation (Amendment) Act,| The whole

1917
No. 4, 1940 .. Defamation (Amendment) Act,| The whole
1940

No. 39, 1948 ..| Racing (Amendment) Act, 1948 | Section 4

In the name and on behalf of Her Majesty I assent to
this Act.
E. W. WOODWARD,
Governor.
Government House,
Sydney, 31st December, 1958.










