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Act No. 35, 1954.

An Act to amend the law of evidence; for this
purpose to amend the Evidence Act, 1898,
and certain other Acts in certain respects;
and for purposes connected therewith.
[Assented to, 29th November, 1954.]

E it enacted by the Queen’s Most Excellent Majesty,
by and with the advice and consent of the Legis-
lative Council and Legislative Assembly of New South
Wales in Parliament assembled, and by the authority of
the same, as follows :—

1. (1) This Act may be cited as the ‘“Evidence Short title

(Amendment) Act, 1954.”

(2) The Evidence Act, 1898, as amended by subse-
quent Acts and by this Act, may be cited as the Evidence
Act, 1898-1954.

99831 184.] (3)
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(3) The Matrimonial Causes Act 1899, as
amended by subsequent Acts and by this Act, may be
cited as the Matrimonial Causes Act, 1899-1954.

2. The Evidence Act, 1898, as amended by subsequent
Acts, is amended—

(a) (i) by inserting in section three after the word
¢“‘Act,”” the words ‘‘other than Part IIa,”’;

(ii) by inserting at the end of the same section
the following new subsection:—

(2) Nothing in the amendments made to
this Aet by the Evidence (Amendment)
Act, 1954, prejudices the admissibility of
any evidence which would apart from those
amendments be admissible.

(b) by inserting next after Part I the following
new Part:—

PART Ila.
Admissibility of Documentary Evidence as to
Facts in Issue.

14a. In this Part of this Act—

“Court’’ means the court, judge, justice
of the peace, arbitrator or person
before whom proceedings are held or
taken.

“Document’’ includes books, maps, plans,
drawings and photographs.

“‘Proceedings’’ means any proceedings or
inquiry in which evidence is or may
be given, and includes an arbitration.

¢Statement’’ includes any representation
of fact, whether made in words or
otherwise.

148. (1) In any civil proceedings without a
jury where direct oral evidenece of a fact would
be admissible, any statement made by a person
in a document and tending to establish that fact

shall,
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shall, on produetion of the original doecument,
be admissible as evidence of that faet if the
following conditions are satisfied, that is to
say—

(i) if the maker of the statement either—

(a) had personal knowledge of the
matters dealt with by the
statement; or

(b) where the document in question
is or forms part of a record
purporting to be a continuous
record, made the statement (in
so far as the matters dealt with
thereby are mnot within his
personal knowledge) in the
performance of a duty to record
information supplied to him by
a person who had, or might
reasonably be supposed to have,
personal knowledge of those

matters; and

(ii) if the maker of the statement is called
as a witness in the proceedings:

Provided that the condition that the maker
of the statement shall be called as a witness
need not be satisfied if he is dead, or unfit by
reason of his bodily or mental condition to
attend as a witness, or if he is beyond the seas
and it is not reasonably practicable to secure
his attendance, or if all reasomable efforts to
find him have been made without success.

(2) In any civil proceedings without a
jury, the court may at any stage of the
proceedings, if having regard to all the
circumstances of the case it is satisfied that
undue delay or expense would otherwise be

caused,
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caused, order that such a statement as is men-
tioned in subsection one of this section shall be
admissible as evidence or may, without any such
order having been made, admit such a
statement in evidence—

(a) notwithstanding that the maker of the
statement is available but is not called
as a witness;

(b) notwithstanding that the original
document is not produced, if in lien
thereof there is produced a copy of
the original document or of the
material part thereof certified to be a
true copy in such manner as may be
specified in the order or as the court
may approve, as the case may be.

(3) Nothing in this section shall render
admissible as evidence any statement made by
a person interested at a time when proceedings
were pending or anticipated involving a dispute
as to any fact which the statement might tend
to establish.

(4) For the purposes of this section, a
statement in a document shall not be deemed
to have been made by a person unless the
document or the material part thereof was
written, made or produced by him with his own
hand, or was signed or initialled by him or
ntherwise recognised by him in writing as one
for the accuracy of which he is responsible.

(5) For the purpose of deciding whether
or not a statement is admissible as evidence by
virtue of the foregoing provisions of this
section, the court may draw any reasonable
inference from the form or contents of the docu-

“ment in which the statement is contained, or
from any other ecircumstances, and may, in
deciding whether or not a person is fit to attend

as
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(e)

as a witness, act on a certificate purporting to
be the certificate of a legally qualified medical
practitioner.

14c. (1) In estimating the weight, if any, to Weightto
be attached to a statement rendered admissible Sfmehed A
as evidence by this Part of this Aect, regard evidence.
shall be had to all the circumstances from f}féol gﬂg
which any inference can reasonably be drawn c.28,s.2.
as to the aceuracy or otherwise of the statement,
and in particular to the question whether or not
the statement was made contemporaneously
with the oceurrence or existence of the faets
stated, and to the question whether or not the
maker of the statement had any incentive to
conceal or misrepresent facts.

(2) For the purpose of any rule of law
or practice requiring evidence to be corrobor-
ated or regulating the manner in which
uncorroborated evidence is to be treated, a
statement rendered admissible as evidence by
this Part of this Aect shall not be treated as
corroboration of evidence given by the maker
of the statement.

by inserting in Part IIT next before section yew see.
fifteen the following new section:— 14p.

14p. Notwithstanding any rule of law, neither Admissi-
the evidence of any person nor any statement E;ll‘ggn‘fe i
made out of court by any person shall be statements
inadmissible in any legal proceeding by reason f‘)‘;t}j’l;{’)‘iﬁf&
of the fact that it is tendered with the object of or wife.
proving or that it proves or tends to prove that f-tvl\ift-
marital intercourse did or did not take place 56047,;),'2,
at any time or during any period between that Russeil v,
person and a person who is or was his or her ff‘ggi’{
wife or hushand or that any child is or was or A.C.687.

is not or was not their legitimate child.
(d)
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(d) by inserting next after section sixteen the

following new section :—

16a. In any legal proceeding there shall, in
the case of a document proved, or purporting,
to be not less than twenty years old, be made
any presumption which immediately before the
commencement of the Ividence (Amendment)
Act, 1954, would have been made in the case
of a document of like character proved, or
purporting, to be not less than thirty years old.

by inserting next after section twenty-three the
following new section:—

23a. (1) An affidavit purporting to be made
by a finger-print expert who is an officer of the
police force of any other State or Territory
(including the Territory of New Guinea) of
the Commonwealth of Australia and in or to the
effect of the form set out in the Second Schedule
to this Act shall be admissible in evidence for
the purpose of proving the identity of any
person alleged to have been convieted in that
State or Territory of any offence.

(2) Any such affidavit shall be evidence
that the person, a copy of whose finger-prints
is exhibited to such affidavit—

(a) is the person who, in any document
exhibited to such affidavit and purport-
ing to be a certificate of conviction or
certified copy of such conviction, is
referred to as having been convicted;
and

(b) has been convicted of the offences
mentioned in such affidavit.

(f) by omitting from subsection three of section

twenty-eight the words ‘‘thirty years’” and by
inserting ‘in lieu thereof the words ‘‘twenty
years’’; Joe

(2). .
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(g) by inserting next after section thirty-five the NeW sec.
following new section:—

35A. In any legal proceeding an instrument to proot ot

the validity of which attestation is requisite instrument

to validity
may, instead of bemg proved by an attesting of which

witness, be proved in the manner in which i
might be proved if no attesting witness were . ;g9

alive: Geo. 6.
c. 28,s. 3.

Provided that nothing in this section shall
apply to the proof of wills or other testamen-
tary documents.

(h) by inserting next after section forty-three the xew secs.
following new sections:— 434, 43B.

43a. A statement in writing to the effect that gtatement

wages or salary of any amount have been paid of Wages
to a person during any period, purporting to evidence.

be signed by or on behalf of his employer, shall ef. 15 & 16
Geo. 6 and

be ev1dence of the facts therein stated in any {5, 5

proceedings taken by or against that person— c.55,s. 80.

(a) under the Deserted Wives and
Children Aect, 1901, as amended by
subsequent Acts;

(b) under the Matrimonial Causes Act,
1899, as amended by subsequent Acts,
for maintenance of a wife or child or
for alimony; or

(¢) under Part XII or Part XVI of the
Child Welfare Aect, 1939, as amended
by subsequent Acts.

43B. (1) Rules of court of the Supreme Court Affidavit

evidence of

or of the Distriet Court may be made providing g;etsin
for orders being made at any stage of any @ ﬂctwns
action at law dir ectlng that speelﬁed facts may of. 11 &2
be proved at the triai by affidavit with or with- Ge208 ﬁs "
out the attendance of the deponent at the trial °
for cross-examination.

Any rules so made shall contain a provision
that an order shall not he made dispensing with

the

it ¢ attestation
is necessary.
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the attendance of the deponent for ecross-
examination if any party desires his attendance
for cross-examination,

(2) All rules of court made for the
purpose referred to in subsection one of this
section shall—

(a) be published in the Gazette;

(b) take effect from the date of publication
or from a later date to be specified in
the rules of court;

(c¢) be laid before both Houses of Parlia-
ment within fourteen sitting days after
the publication thereof if Parliament
is in session, and if not, then within
fourteen sitting days after the com-
mencement of the next session.

If either House of Parliament passes a
resolution of which mnotice has been given at
any time within fifteen sitting days after such
rules of court have been laid before such House
disallowing any rules of court or part thereof,
such rule of court or part shall thereupon cease
to have effect.

(3) The power to make rules of court
conferred by this section may be exercised—
(a) in relation to proceedings in the
Supreme Court, by a majority of the
judges of the Supreme Court;
(b) in relation to proceedings in the
Distriet Courts, by a majority of the
District Court judges.

(i) by inserting next after Part IIT the followine

new Part:—
PART IIIa.
Photographs of Old Records.

43c. (1) A print, whether enlarged or not,
from any photographic film of—

(a) any entry in any book or record kept
by the Crown or any preseribed

corporation
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corporation and destroyed, lost, or
delivered to a customer after such film
was taken;

(b) any bill of exchange, promissory note,
cheque, receipt, instrument or document
held by the Crown or any prescribed
corporation and destroyed, lost, or
delivered to a customer after such film
was taken; or

(e¢) any record, document, plan, book or
paper belonging to or deposited with
the Crown or any prescribed
corporation,

shall be admissible in evidence in all cases in
which and for all purposes for which the
object photographed would have been received
upon proof that—

(i) while such book, record, bill of
exchange, promissory note, cheque,
receipt, instrument or document, plan,
book or paper was in the custody or
control of the Crown or prescribed
corporation, the photographic film was
taken thereof in order to keep a
permanent record thereof; and

(ii) the object photographed was subse-
quently destroyed by or in the presence
of one of more of the officers or
employees of the Crown or prescribed
corporation, or was lost or was
delivered to a customer.

(2) Proof of compliance with the
conditions prescribed by this section may be
given by any one or more of the officers or
employees of the Crown or prescribed corpora-
tion, having knowledge of the taking of the
photographic film, of such destruction, loss, or
delivery to a customer or of the making of the
print, as the case may be, either orally or hy

statutory
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statutory declaration taken and received before
any notary public or commissioner for taking
affidavits.

(3) Unless the court otherwise orders, a
copy of any such declaration duly certified to
be a true copy by affidavit made by any notary
public or commissioner for taking affidavits
shall be admissible in evidence in lieu of the
orginal declaration.

(4) The provisions of this section apply
only in respect of books, records, bills of
exchange, promissory mnotes, cheques, receipts,
instruments, documents, plans, books and
papers which, if they were still in existence or in
the possession or custody of the Crown or
preseribed corporation, would be not less than
twenty years old at the date when the print
from the photographic film thereof is tendered
in evidence:

Provided that in respect of the ledger record
maintained by a prescribed corporation, being a
bank, of the transactions by a customer of the
bank upon his account with the bank, the fore-
going provisions of this subsection shall be read
and construed as if the words ‘‘twenty years”’
were omitted therefrom and the words ‘‘six
years’’ were inserted in lieu thereof.

(5) In this section—

““Crown’’ means the Crown in right of the
State.

“‘photographic film’’ includes any photo-
graphic plate, mlcrophotomaphlc film
or photostatic negative.

“‘preseribed corporation’ means—

(a) any statutory body representing
the Crown;

(b) the Rural Bank of New South
Wales and any body corporate
authorised to ecarry on banking

business
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business under the Common-
wealth Bank Act 1945 or the
Banking Act 1945 of the Parlia-
ment of the Commonwealth of
Australia or under any amend-
ment of those Acts;
(¢) any public company within the
meaning of the Companies Act,
1936, as amended by subsequent
Acts, carrying on insurance
business or such other class of
business as may be prescribed
by the Governor by order
published in the Gazette.
““statutory body representing the Crown”’
includes the Metropolitan Water
Sewerage and Drainage Board, the
Hunter Distriect - Water Board, the
Maritime Services Board of New
South Wales, the DBoard of Fire
Commissioners of New South Wales,
the Housing Commission of New
South Wales, the Water Conservation
and Irrigation Commission, the
. Metropolitan Meat Industry Board
and any public body declared by the
Governor by order published in the
Gazette to be a statutory body repre-
senting the Crown.

(j) (i) by omitting the heading to the Schedule Schedule.
and by inserting in liem thereof the
following :—

SCHEDULES.

FIRST SCHEDULE.

{(ii) by inserting at the end of the Schedule the
following new Schedule:—

SECOND SCHEDULE. See. 23A.
New South Wales

Tnrkher sl SR A (insert name of court).
Regina
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(k) (i)

R ORI ENVE s v orars oLt oips SV e 00wt oe S LA AL
[loRiiB etweBnitt o Lo, s .++. Informant and
............................ Defendant, or, as the
case may be.]

1 REeaaig S0l RERR RORA. e R L o Sy AR 5
.............. in the (State or Territory) make oath

and say as follows:—

1. I am a finger-print expert and an officer of the
police force of the said State [or Territory].

2. I have examined the finger-print card now
produced and shown to me marked “A”.

3. The finger-prints on the said card are identical
with those appearing on a finger-print card in the
records of the police department, being the finger-
PYIESY LGN 0. eg ity s 2 s tanst sistome e b i b el o s aPhls (name
of person; and alias, if any).

4. According to the said records, which I believe
10 her gecratel THOwSaTa, ot .o b oh Coishe Sk s i ls -
was convicted in the said State [or Territory] of the
following offences—

[Set out description of offences, dates of convic-
tion, and courts in which the person was convicted.]

5. From an examination of the said records I
believe that the person referred to in the document(s)
hereunto annexed now shown to me and marked “B”
[“C”, “D”, &e., respectively] as having been convicted
of the offence(s) therein stated is identical with the
person whose finger-prints are shown on the said
card marked “A”,

SWORN ot e Srai a5 aves 20
5 et AT dagaalis o hrads;
19...

Before me

A person authorised to take affidavits
in the State [or Territory] of

by inserting in section one next after the
matter relating to Part IT the words and
figures ‘‘PART TIIa.—Admissibility of
Documentary Evidence as to Facts in
Issue—ss. 14a-14¢.”’;

(ii)
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(i1) by omitting from the matter relating to
Part III the figures ‘‘15-43’ and by
inserting in lieu thereof the figures
“‘14p-438°7;

(iii) by inserting next after the matter relating to
Part I1I the words and figures ““PART IIla.
—Photographs of Old Records—s. 43¢.”

(1) by inserting in section two after the words See.2.

T s : 2] = GO 2] (Conse-
mentioned in the’’ the word ‘‘First’’. Gaential),

3. The Matrimonial Causes Act 1899, as amended by Amendment
subsequent Acts, is amended by inserting at the end of giﬁcstggo'
section seventy-nine the words— See. 79.

““Notwithstanding the foregoing provisions of ,C(Ql(liestiotns
this section a party to any proceeding under this ghow ©
Act may be asked and shall be bound to answer any adultery.)
question tending to show that he has been guilty
of adultery if he is asked that question for the
purpose of determining his fitness to be given

custody of, or access to, children.”’

BY AUTHORITY:
A. H. PrrriFer, Government Printer, Sydney, 1954.
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Act No. 35, 1954.

An Act to amend the law of evidence; for this
purpose to amend the Evidence Act, 1898,
and certain other Acts in certain respects;

" and for purposes connected therewith.

[Assented to, 29th November, 1954.]

BE it enacted by the Queen’s Most Excellent Majesty,

by and with the advice and consent of the Legis-
lative Council and Legislative Assembly of New South
Wales in Parliament assembled, and by the authority of
the same, as follows :—

: 1-(1) This Act may be cited as the ‘‘Evidence Shorttitle
(Amendment) Act, 1954.”’ and

(2) The Evidence Act, 1898, as amended by subse-
quent Acts and by this Act, may be cited as the Evidence
Act, 1898-1954. :

(3)

I have examined this Bill, and find it to correspond in all respects
with the Bill as finally passed by both Houses.

citation.

G. BOOTH,
Chairman of Commitiees of the Legislative Assembly.
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(3) The Matrimonial Causes Aect 1899, as
amended by subsequent Acts and by this Aect, may be
cited as the Matrimonial Causes Act, 1899-1954.

2. The Evidence Act, 1898, as amended by subsequent
Acts, is amended—

(a) (i) by inserting in section three after the word
““Act,”” the words ‘‘other than Part IIa,”’;

(ii) by inserting at the end of the same section
the following new subsection:—

(2) Nothing in the amendments made to
this Act by the Evidence (Amendment)
Act, 1954, prejudices the admissibility of
any evidence which would apart from those
amendments be admissible.

(b) by inserting next after Part II the following
new Part:—

i PART Ila.
Admissibility of Docwmentary Evidence as to
Facts in Issue.

14a. In this Part of this Act—

“Court”’ means the court, judge, justice
of the peace, arbitrator or person
before whom proceedings are held or
taken.

“‘Document’’ includes books, maps, plans,
drawings and photographs.

“‘Proceedings’’ means any proceedings or
inquiry in which evidence is or may
be given, and includes an arbitration.

‘‘Statement’’ includes any representation
of fact, whether made in words or
otherwise.

148. (1) In any civil proceedings without a
jury where direct oral evidence of a fact would
be admissible, any statement made by a person
in a document and tending to establish that fact

shall,
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shall, on production of the original document,
be admissible as evidence of that fact if the
following conditions are satisfied, that is to
say—

(i) if the maker of the statement either—

(a) had personal knowledge of the
matters dealt with by the
statement; or

(b) where the document in question
is or forms part of a record
purporting to be a continuous
record, made the statement (in
so far as the matters dealt with
thereby are mnot within his
personal knowledge) in the
performance of a duty to record
information supplied to him by
a person who had, or might
reasonably be supposed to have,
personal knowledge of those
matters; and

(ii) if the maker of the statement is called
as a witness in the proceedings:

Provided that the condition that the maker
of the statement shall be called as a witness
need not be satisfied if he is dead, or unfit by
reason of his bodily or mental condition to
attend as a witness, or if he is beyond the seas
and it is not reasonably practicable to secure
his attendance, or if all reasonable efforts to
find him have been made without success.

(2) In any civil proceedings without a
jury, the court may at any stage of the
proceedings, if having regard to all the
circumstances of the case it is satisfied that
undue delay or expense would otherwise be

caused,
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caused, order that such a statement as is men-
tioned in subsection one of this section shall be
admissible as evidence or may, without any such
order having been made, admit such a
statement in evidence—

(a) notwithstanding that the maker of the
statement is available but is not called
as a witness;

(b) notwithstanding that the original
document is not produced, if in lieu
thereof there is produced a copy of
the original document or of the
material pa_rt thereof certified to be a
true copy in such manner as may be
spemﬁed in the order or as the court
may approve, as the case may be.

(3) Nothing in this section shall render
adniissible as evidence any statement made by
a person interested at a time when proceedings
were pending or anticipated involving a dispute
as to any fact which the statement might tend
to establish. ;

(4) For the purposes of this section, a
statement in a document shall not be deemed
to have been made by a person unless the
document or the material part thereof was
written, made or produced by him with his own
hand, or was signed or initialled by him or
otherw1se recognised by him in writing as one
for the accuracy of which he is responsible.

(5) For the purpose of deciding whether
or not a statement is admissible as evidence by
virtue of the foregoing provisions of this
section, the court may draw any reasonable
1nference from the form or contents of the docu-

ment in which the statement is contained, or
from any other circumstances, and may, in
deciding whether or not a person is fit to attend

as
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(c)

as a witness, act on a certificate purporting to
be the certificate of a legally qualified medical
practitioner.

140. (1) In estimating the weight, if any, to Weightto
be attached to a statement rendered admissible Bt?tached e
as evidence by this Part of this Act, regard evidence.
shall be had to all the circamstances from &féolgﬂz
which any inference can reasonably be drawn c.28,s.2.
as to the accuracy or otherwise of the statement,
and in particular to the question whether or not
the statement was made contemporaneously
with the oceurrence or existence of the facts
stated, and to the question whether or not the
maker of the statement had any incentive to
conceal or misrepresent facts.

(2) For the purpose of any rule of law
or practice requiring evidence to be corrobor-
ated or regulating the manner in which
uncorroborated evidence is to be treated, a
statement rendered admissible as evidence by
this Part of this Act shall not be treated as
corroboration of evidence given by the maker
of the statement.

by inserting in Part ITT next before section New see.
fifteen the following new section:— i

14p. Notwithstanding any rule of law, neither Admissi-

the evidence of any person mor any statement bnador .
made out of court by any person shall be sta;cements
inadmissible in any legal procet_adin;r by reason %; fpﬁfﬁa
of the fact that it is tendered with the object of or wife.
proving or that it proves or tends to prove that ¢f: Vict-

1 . ! N 5 Act No.
marital intercourse did or did not take place 5647,s. 2.

at any time or during any period between that gusse% v,
person and a person who is or was his or her [{‘523,‘;}-
wife or husband or that any child is or was or A.C.687

is not or was not their legitimate child.

(d)
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New sec. (d) by inserting next after section sixteen the
464 following new section :—
Presump- 16a. In any legal proceeding there shall, in
esoschond the case of a document proved, or purporting,
bodus to be not less than twenty years old, be made
Zzais; f ; any presumption which immediately before the
Geo. 6, commencement of the Kvidence (Amendment)
c.28,s.4. Act, 1954, would have been made in the case
of a document of like character proved, or
purporting, to be not less than thirty years old.
New sec. (e) by inserting next after section twenty-three the
fas, following new section:—
Proof of 23a. (1) An affidavit purporting to be made
;‘%";‘ggn by a finger-print expert who is an officer of the
convicted police force of any other State or Territory
E:&Othe’ (including the Territory of New Guinea) of
and of the Commonwealth of Australia and in or to the
z;n,lv“::“;“s' effect of the form set out in the Second Schedule
Geo. VI to this Act shall be admissible in evidence for
No. 40, . 2. the purpose of proving the identity of any
person alleged to have been convicted in that
State or Territory of any offence.

(2) Any such affidavit shall be evidence
that the person, a copy of whose finger-prints
is exhibited to such affidavit—

(a) is the person who, in any document
exhibited to such affidavit and purport-
ing to be a certificate of conviction or
certified copy of such conviction, is
referred to as having been convicted;
and

(b) has been convicted of the offences
mentioned in such affidavit.

Sec. 28. (f) by omitting from subsection three of section
(Registered twenty-eight the words ‘“thirty years’’ and by
gfe‘igz’rials inserting in lieu thereof the words ‘‘twenty
and years’’;

wills.)

(g)
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(2)

(h)

by inserting next after section thirty-five the 3N5"(A“’ gecs
following new section:—

35a. In any legal proceeding an instrument to Proof of
the validity of which attestation is requisite ;Es‘t;}‘lg‘]i;t
may, instead of being proved by an attesting of which
witness, be proved in the manner in which it f:'f:;j‘:;g;‘y
might be proved if no attesting witness were cf.1&2

alive: Geo. 6.
c. 28,s. 3.

Provided that nothing in this section shall
apply to the proof of wills or other testamen-
tary documents.

by inserting next after section forty-three the New sees.
following new sections:— 434, 438.

43a. A statement in writing to the effect that statement
wages or salary of any amount have been paid ‘t’g b
to a person during any period, purporting to evidence.
be signed by or on behalf of his employer, shall cf.15 & 16
be evidence of the facts therein stated in any ?%‘}i;’f;‘_‘d

proceedings taken by or against that person— e.55,s.80.

(a) under the Deserted Wives and
Children Act, 1901, as amended by
subsequent Acts; ;

(b) under the Matrimonial Causes Act,

1899, as amended by subsequent Acts,
for maintenance of a wife or child or
for alimony; or

(¢) under Part XII or Part XVI of the
Child Welfare Aect, 1939, as amended
by subsequent Acts.

438. (1) Rules of court of the Supreme Court Aifﬁdda"it .
or of the District Court may be made providing " e i
for orders being made at any stage of any ;?11;35
action at law directing that specified facts may ef.1&2
be proved at the triai by affidavit with or with- Sezoé 68‘ 5
out the attendance of the deponent at the trial ~~
for cross-examination.

Any rules so made shall contain a provision
that an order shall not be made dispensing with
the
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the attendance of the deponent for ecross-
examination if any party desires his attendance
for cross-examination.

(2) All rules of court made for the
purpose referred to in subsection one of this
section shall—

(a) be published in the Gazette;

(b) take effect from the date of publication
or from a later date to be specified in
the rules of court;

(e) be laid before both Houses of Parlia-
ment within fourteen sitting days after
the publication thereof if Parliament
is in session, and if not, then within
fourteen sitting days after the com-
mencement of the next session.

If either House of Parliament passes a
resolution of which motice has been 'given at
any time within fifteen sitting days after such
rules of court have been laid before such House
disallowing any rules of court or part thereof,
such rule of court or part shall thereupon cease
to have effect.

(3) The power to make rules of court
conferred by this section may be exercised—

(a) in relation to proceedings in the
Supreme Court, by a majority of the
judges of the Supreme Court;

(b) in relation to proceedings in the
Distriet Courts, by a majority of the
District Court judges.

New Part (i) by inserting next after Part ITT the following
Ti%s. new Part:—
PART IITa.

Photographs of Old Records.
Ooniigim. 43c. (1) A print, whether enlarged or not,
g,??;%;gg}_ﬁc from any pho’rographlc film of—
by (a) any entry in any book or record kept
by . by the Crown or 'any presecribed
c. 19.

(Canada). corporation
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corporation and destroyed, lost, or

delivered to a'customer after such film
was taken;

(b) any bill of exchange, promissory note,

""" cheque, Teceipt, instrument or document
held by the Crown or any presecribed
corporation and destroyed, lost, or
deélivered to a customer after such film
was taken; or

(c) any record, document, plan, book or
paper helonging to or deposited with
the " Crown or any = prescribed
corporation, :

shall be admissible in evidence in all cases in

which and for all purposes for which the

object photographed would have been received

upon proof that—

(i) while such book, record, bill of

exchange, promissory note, cheque,

- receipt, instrument or document, plan,

book or paper was in the custody or

control of the Crown or presecribed

corporation, the photographic film was

taken thereof in order to keep a
permanent record thereof; and

(ii) the object photographed was subse-
quently destroyed by or in the presence
of one of more of the officers or
employees of the Crown or prescribed
corporation, or was lost or was
delivered to a customer.

(2) Proof of compliance with the
conditions preseribed by this section may be
given by any one or more of the officers or
employees of the Crown or prescribed corpora-
tion, having knowledge of the taking of the
gbotqgraphic film, of such destruction, loss, or

elivery to a customer, or of the making of the
print, as the ‘case may be, either orally or by
e : ' statutory
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statutory declaration taken and received before
any notary public or commissioner for taking
affidavits.

(3) Unless the court otherwise orders, a
copy of any such declaration duly certified to
be a true copy by affidavit made by any notary
public or commissioner for taking affidavits
shall be admissible in evidene in lieu of the
orginal declaration.

(4) The provisions of this section apply
only in respect of books, records, bills of
exchange, promissory notes, cheques, receipts,
instruments, documents, plans, books and
papers which, if they were still in existence or in
the possession or custody of the Crown or
preseribed corporation, would be not less than
twenty years old at the date when the print
from the photographic film thereof is tendered
in evidence:

Provided that in respect of the ledger record
maintained by a prescribed corporation, being a
bank, of the transactions by a customer of the
bank upon his account with the bank, the fore-
going provisions of this subsection shall be read
and construed as if the words ‘‘twenty years”’
were omitted therefrom and the words ‘‘six
years’’ were inserted in lieu thereof.

(5) In this section—

¢(Orown’’ means the Crown in right of the
State.

¢‘photographic film” includes any photo-
graphic plate, microphotographic film
or photostatic negative.

“‘prescribed corporation’’ means—

(a) any statutory body representing
the Crown;

(b) the Rural Bank of New South
‘Wales and any body corporate
authorised to carry on banking

business
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business under the Common-
wealth Bank Act 1945 or the
Banking Act 1945 of the Parlia-
ment of the Commonwealth of
Australia or under any amend-
e i ment of those Acts;

(¢) any public company within the
meaning of the Companies Act,
1936, as amended by subsequent
Acts, carrying on insurance
business or such other class of
business as may be prescribed
by the Governor by order

published in the Gazette.
“‘statutory body representing the Crown”’
includes the Metropolitan Water
Sewerage and Drainage Board, the
Hunter District Water Board, the
Maritime Services Board of New
South Wales, the Board of Fire
Commissioners of New South Wales,
the Housing Commission of New
South Wales, the Water Conservation
and Irrigation Commission, the
Metropolitan Meat Industry Board
and any public body declared by the
Governor by order published in the
Gazette to be a statutory body repre-

senting the Crown.

(j) (i) by omitting the heading to the Schedule Schedule.
and by inserting in lieu thereof the
following :—

SCHEDULES.
FIRST SCHEDULE.

(ii) by inserting at the end of the Schedule the
following new Schedule:—

SECOND SCHEDULE. Sec. 23A.
New South Wales
Inths ....... ereeseeseses s (tnsert name of court).
Regina
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Regina v. c.ooveiniiiiniiiiiiiiiiiiiiiiiiiinee,
g T T R ey L e S e S Informant and
..... el s 20 agsasgn gie oo Defendant, or, as the
case may be.]

T8 tors ol £ ooty S el B of it St e 3
.............. in the (State or Territory) make oath

and say as folldws —

1. I am a finger-print expert and an officer of the
police force of ‘the said State [or Territory].

2. I have examined the finger-print card now
produced and shown to me marked “A”.

3. The finger-prints on the said card are identical
with thosé appedring on a finger-print card in the
records of the police department, being the finger-
D E IR S O O O e s o et tafe)crotasila ol el s s ora (name
of person; and alias, if any).

4. According to the said records, which I believe
1O e O UL AGE GND BATA Tl S5 o s o ale ol iaia s ais 476 as/a'6
was convicted in the said State [or Territory] of the
following offences—

[Set out description of offences, dates of convic-
tion, and courts in which the person was convicted.]

5. From an examination of the said records I
believe ‘that the person referred to in the document(s)
hereunto annexed now shown to me and marked “B”
[“C”, “D”, &e., respectively] as having been convicted
of the offence(s) therein stated is identical with the
person whose finger-prints are shown on the said
card marked “A”.

AL iy i e e s DR
g o) PRSI L Bt day BF 1%, i
1904,

Before me

...................................

A person authorised to take affidavits
in the State [or Territory] of

Sec. 1. (k) (i) by inserting in section one next after the

(Conse- i matter relating to Part II the words and

goepsal). figures “PART IIa—Admissibility of

Documentary’ Ewvidence as to Facts in
Issue—ss. 14a-14c.7; "

(ii)
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(ii) by omitting from the matter relating to
Part III the figures ¢‘15-43’’ and by

inserting in lieu thereof the figures
“14p-438’’;

(iii) by inserting next after the matter relating to
Part IIT the words and figures ‘‘PART I1Ia.

s ' —Photographs of Old Records—s. 43c.”’
(1) by inserting in section two after the words See.2.
“mentioned in the’’ the word ‘‘First’’. ég:l’l‘{'l:])

3. The Matrimonial Causes Act 1899, as amended by Amendment
subsequent Acts, is amended by inserting at the end of 9% Act No.

S s 14, 1899,
section seventy-nine the words— See. 79.

“Notwithstanding the foregoing provisions of (Questions
this section a party to any proceeding under this fndingte
Act may be asked and shall be bound to answer any adultery.)
question tending to show that he has been guilty
of adultery if he is asked that question for the
purpose of determining his fitness to be given

custody of, or access to, children.”’

In the name and on behalf of Her Majesty I assent to
this Act.

J. NORTHCOTT,
Governor.

Government House,
Sydney, 29th November, 1954.













EVIDENCE (AMENDMENT) BILL, 1954,

Schedule of Amendments referred to in Legislative Council’s
Message of 16th November, 1954,

No. 1.—Page 10, clause 2, line 1. Omit “affidavit” insert—

“statutory declaration taken and received before any notary public or
commissioner for taking affidavits.

(3) Unless the court otherwise orders, a copy of any such declaration
duly certified to be a true copy by affidavit made by any notary public or
commissioner for taking affidavits shall be admissible in evidence in lieu
of the original declaration.”

No. 2.—Page 10, clause 2. After line 19 insert—

“Provided that in respect of the ledger record maintained by a prescribed
corporation, being a bank, of the transactions by a customer of the bank
upon his account with the bank, the foregoing provisions of this subsection
shall be read and consirued as if the words ‘twenty years’ were omitted
therefrom and the words ‘six years’ were inserted in lieu thereof.”

No. 3.—Page 11, clause 2, line 1. After “under” insert “the Commonwealth Bank
Act 1945 or” ’

No. 4.—Page 11, clause 2, line 6. Omit “that Act” insert “those Acts”.







This Pusric BiLL originated in the LEGISLATIVE ASSEMBLY,
and, having this day passed, is now ready for presentation to the
Lecistative Councin for its concurrence.

H. ROBBINS,
Clerl of the Legislative Assembly.
Legislative Assembly Chamber,
Sydney, 6 October, 1954,

The LeGISLATIVE CouNciL has this day agreed lo this Bill with
Amendments,

J. R. STEVENSON,
Clerk of the Parliaments.
Legislative Council Chamber,
Sydney, 16th November, 1954.
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Act No. , 1954,

An Act to amend the law of evidence; for this
purpose to amend the Evidence Act, 1898,
and certain other Acts in certain respects;
and for purposes connected therewith.

BE it enacted by the Queen’s Most Excellent Majesty,
by and with the advice and consent of the Legis-
lative Council and Legislative Assembly of New South
Wales in Parliament assembled, and by the authority of

5 the same, as follows :— :

1. (1) This Act may be cited as the ‘““‘KEvidence shorttitle

(Amendment) Act, 1954.” ‘c‘i“t‘;tiou
(2) The Evidence Act, 1898, as amended by subse-
; quent Acts and by this Act, may be cited as the Evidence
10 Act, 1898-1954. 2 ¢
84233 14— (3)

Nore.—The words to be omitted ate ruled through; those to be inserted are
printed in black lett:r,
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(3) The Matrimonial Causes Act 1899, as
amended by subsequent Acts and by this Act, may be
cited as the Matrimonial Causes Act, 1899-1954.

2, The Evidence Act, 1898, as amended by subsequent Amendment
5 Acts, is amended— £

| 1898,

| (a) (i) by inserting in section three after the word sece. 3.

¢“Act,”’ the words ‘“other than Part 1Ia,”’; (Interpre-

| (ii) by inserting at the end of the same section e
‘ the following new subsection:—

| 10 (2) Nothing in the amendments made to

this Act by the KEvidence (Amendment)

| Act, 1954, prejudices the admissibility of

| ' any evidence which would apart from those
amendments be admissible.

15 (b) by inserting.next after Part II the following New
new Part:— _ Part 11A,
| : : PART IIa.
Admissibility of Documentary Evidence as to
Facts wn Issue, ' .
20 144, In this Part of this Act— Interpre-

“Court’’ means the court, judge, justice t‘;“l‘";'z i
CI.

of the peace, arbitrator or person geo.s.
before whom proceedings are held or 0(-1 2)8, 5.6
© taken. : ?

“Document’’ includes books, maps, plans,
drawings and photographs.
“‘Proceedings’’ means any proceedings or
inquiry in which evidence is or may
be given, and includes an arbitration.
30 “‘Statement’’ includes any representation
of fact, whether made in words  or
otherwise.
148. (1) In any civil proceedings without a gmisi-
jury where direct oral evidence of a fact would 5",
35 be admissible, any statement made by a person Gentary et

dernice as to

in a document and tending to establish that fact ‘j“t:&i“;““e-
I,

Shan, (ieg 6. c. 28,

25
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shall, on production of the original document,
be admissible as evidence of that fact if the
following conditions are satisfied, that is to
say—

(i) if the maker of thé statement cither—

(a) had personal knowledge of the
matters dealt with by the
statement; or

(b) where the document in question
is or forms part of a record
purporting to be a continuous
record; made the statement (in
so far as the matters dealt with
thereby are mnot within his
personal knowledge) in the
performance of a duty to record
information supplied to him by
4 person who had, or might
reasonably be supposed to have,
personal knowledge of those
matters; and

(ii) if the maker of the statement is called
as a witness in the proceedings:

Provided that the condition that the maker
of the staterment shall be called as a witness
need not be satisfied if he is dead; or unfit by
reason of his bodily or mental condition to
attend as a witness, or if he is beyond the seas
and it is not reasonably practicable to secure
his attendance, or if all reasonable efforts to
find him havé been made without suceess.

(2) In any civil proceedings without a
jury, the ¢court may at any stage of the
proceedings, if having regard to all the
circumstances of the case it is satisfied that
undue delay or expense would otherwise be

caused,
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caused, order that such a statement as is men-
tioned in subsection one of this section shall be
admissible as evidence or may, without any such
order having been made, admit such a
statement in evidence—

(a) notwithstanding that the maker of the
statement is available but is not called
as a witness;

(b) notwithstanding that the original
document is not produced, if in lien
thereof there is produced a copy of
the original document or of the
material part thereof certified to be a
true copy in such manner as may be
specified in the order or as the court
may approve, as the case may be,

(3) Nothing in this section shall render
admissible as evidence any statement made by
a person interested at a time when proceedings
were pending or anticipated involving a dispute
as to any fact which the statement might tend
to establish.

(4) For the purposes of this section, a
statement in a document shall not be deemed
to have been made by a person unless the
document or the material part thereof was
written, made or produced by him with his own
hand, or was signed or initialled by him or
otherwise recognised by him in writing as one
for the accuracy of which he is responsible.

(5) For the purpose of deciding whether
or not a statement is admissible as evidence by
virtue of the foregoing provisions of this
section, the court may draw any reasonable
inference from the form or contents of the docu-
ment in which the statement is contained, or
from any other circumstances, and may, in
deciding whether or not a person is fit to attend

as
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(¢)

as a witness, act on a certificate purporting to
be the certificate of a legally qualified medical
practitioner.

14c. (1) In estimating the weight, if any, to Weight to
be attached to a statement rendered admissible petached to
as evidence by this Part of this Act, regard evidence.
shall be had to all the circumstances from ¢h1&2
which any inference can reasonably be drawn e.28,s.2.
as to the accuracy or otherwise of the statement,
and in particular to the question whether or not
the statement was made contemporaneously
with the occurrence or existence of the facts
stated, and to the question whether or not the
maker of the statement had any incentive to
conceal or misrepresent facts.

(2) For the purpose of any rule of law
or practice requiring evidence to be corrobor-
ated or regulating the manner in which
uncorroborated evidence is to he treated, a
statement rendered admissible as evidence by
this Part of this Aect shall not be treated as
corroboration of evidence given by the maker
of the statement.

by inserting in Part TIT next before section xew see.
fifteen the following new section:— kA

14p. Notwithstanding any rule of law, neither Admissi-

. '1' v f
the evidence of any person nor any statement Pnayof

made out of court by any person shall be statements
iy as to access

inadmissible in any legal proceeding by reason iy husband
of the fact that it is tendered with the object of or wife.
proving or that it proves or tends to prove that ¢ Vic-
marital intercourse did or did not take place 5647,s. 2.
at any time or during any period between that Russellv,
person and a person who is or was his or her [‘l'g‘,jil]l
wife or husband or that any child is or was or A.C.687.

is not or was not their legitimate child.

(d)
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(d) by inserting next after section sixteen the I;I:wsec.
164.

following new section :—

16a. In any legal proceeding there shall, in Presump-
the case of a document proved, or purporting, femas'®
to be not less than twenty years old, be made tv'ventyld
any presumption which immediately before the Z:a;s; .
commencement of the Hvidence (Amendment) geo. 6.
Act, 1954, would have been made in the case ¢ 28 s 4
of a document of like character proved, or

purporting, to be not less than thirty years old.

(¢) by inserting next after section twenty-three the New sec.

£sllowing new section:— k.

23a. (1) An affidavit purporting to be made Proof of
by a finger-print expert who is an officer of the ;«}e;et;gn
police force of any other State or Territory convicted
(including the Territory of New Guinea) of ls"t:t'?ther
the Commonwealth of Australia and in or to the andot
effect of the form set out in the Second Schedule °;“,;’c“‘;“s'
to this Act shall be admissible in evidence for Geo. VI.
the purpose of proving the identity of any No.40;s.2.
person alleged to have been convicted in that

State or Territory of any offence.

(2) Any such affidavit shall be evidence
that the person, a copy of whose finger-prints
is exhibited to such affidavit—

(a) is the person who, in any document
exhibited to such affidavit and purporl.
ing to be a certificate of eonvietion ur
certified copy of such convietion, is
referred to as having been convicted;
and

(b) has been convicted of the offences
mentioned in such affidavit.

() by omitting from subseetion three of section gee. 8.

twenty-eight the words ‘‘thirty years’” and by (Registered
inserting in lieu thereof the words ‘‘twenty &Z";nz;ials
years’’; i St and

i ? (Q‘) wills.)
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(2) by inserting next after section thirty-five the M“ L

s ‘ 35A
following new section:—

35a. In any legal proceeding an instrument to Proof of

5 3 ]
the validity of which attestation is requisite :gs‘téﬁﬁ‘l‘t’;t
may, instead of being proved by an attesting of which
-3 ; : s < + 1 attestation
witness, be proved in the manner in which it i ccessary.
might be proved if no attesting witness were (¢ 1&2

alive: Geo. 6.
c. 28,s. 3.

Provided that nothing in this section shall
apply to the proof of wills or other testamen-
tary documents.

(h) by inserting next after section forty-three the Newsces.
following new sections :— 434, 438,

43a. A statement in writing to the effect that statement
wages or salary of any amount have been paid :g rougp
to a person during any period, purporting to evidence.
be signed by or on behalf of his employer, shall ef. 15 & 16
be evidence of the facts therein stated in any 1’%’{12?_“1

proceedings taken by or against that person— ec.55,s.80.

(a) under the Deserted Wives and
Children Aect, 1901, as amended by
subsequent Acts;

(b) under the Matrimonial Causes Act,

1899, as amended by subsequent Acts,
for maintenance of a wife or child or
for alimony; or

(¢) under Part XII or Part XVI of the
Child Welfare Act, 1939, as amended

L by subsequent Acts.
43g. (1) Rules of court of the Supreme Court Af.fzidaﬁt A
or of the District Court may be made providing i s
for orders being made at any stage of any ;E'ﬁf";’
action at law directing that specified facts may ef.1&2
he proved at the triai by affidavit with or with- S’eé’s- 65 .
out the attendance of the deponent at the trial *~ 7"~

for cross-examination.
Any rules so made shall contain a provision

that an order shall not be made dispensing with
the
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the attendance of the deponent for cross-
examination if any party desires his attendance
for cross-examination.

(2) All rules of court made for the
purpose referred to in subsection one of this
section shall—

(a) be published in the Gazette;

(b) take effect from the date of publication
or from a later date to be specified in
the rules of court;

(¢) be laid before both Houses of Parlia-
ment within fourteen sitting days after
the publication thereof if Parliament
is in session, and if not, then within
fourteen sitting days after the com-
mencement of the next session.

If ecither House of Parliament passes a
resolution of which mnotice has been given at
any time within fifteen sitting days after such’
rules of court have been laid before such House
disallowing any rules of court or part thereof,
such rule of court or part shall thereupon cease
to have effect.

(3) The power to make rules of court
conferred by this section may be exercised—

(a) in relation to procecedings in {he
Supreme Court, by a majority of the
judges of the Supreme Court;

(b) in relation to proceedings in the
Distriet Courts, by a majority of the
Distriet Court judges.

(1) by inserting next after Part TTT the following New Part
new Part:— . : k hee
PART IIIa.
Photographs of Old Records.
43c. (1) A print, whether enlarged or not, (onditiens

print from

from any photographic film of— i
film admis-

(a) any entry in any book or record kept fiiin

, s O\ . " ] evidence.
by the Crown or any preseribed 35T

5 e 19,
corporation (canada).
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corporation and destroyed, lost, or
delivered to a customer after such film
was taken;

(b) any bill of exchange, promissory note,
cheque, receipt, instrument or document
held by the Crown or any prescribed
corporation and destroyed, lost, or
delivered to a customer after such film
was taken; or

(¢) any record, document, plan, book or
paper belonging to or deposited with
the Crown or any preseribed
corporation,

shall be admissible in evidence in all cases in
which and for all purposes for which the
object photographed would have been received
upon proof that—

(i) while such book, record, bill of
exchange, promissory note, cheque,
receipt, instrument or document, plan,
hook or paper was in the custody or
control of the Crown or preseribed
corporation, the photographic film was
taken thereof in order to keep a
permanent record thereof; and

(ii) the object photographed was subse-
quently destroyed by or in the presence
of one of more of the officers or
employees of the Crown or prescribed
corporation, or was lost or was
delivered to a customer.

(2) Proof of compliance with the
conditions presceribed by this section may be
given by any one or more of the officers or
employees of the Crown or preseribed corpora-
tion, having knowledge of the taking of the
photographic film, of such destruction, loss, or
delivery to a customer, or of the making of the
print, as the case may be, either orally or by
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afidavit: statutory declaration taken and re-
ceived before any notary public or commissioner
for taking affidavits.

(3) Unless the court otherwise orders, a
copy of any such declaration duly certified to be
a true copy by affidavit made by any notary
public or commissioner for taking affidavits shall
be admissible in evidence in lieu of the original
declaration.

£2} (4) The provisions of this section apply
only in respect of books, records, bills of
exchange, promissory notes, cheques, receipts,
instruments, documents, plans, books and
papers which, if they were still in existence or in
the possession or custody of the Crown or
preseribed corporation, would be not less than
twenty years old at the date when the print
from the photographic film thereof is tendered
in evidence:

Provided that in respect of the ledger record
maintained by a prescribed corporation, being a
bank, of the transactions by a customer of the
bank upon his account with the bank, the fore-
going provisions of this subsection shall be read
and construed as if the words ‘‘twenty years’’
were omitted therefrom and the words ‘‘six
years’' were inserted in lieu thereof.

43 (5) In this section—

“Orown’’ means the Crown in right of the
State.

¢‘photographic film’’ includes any photo-
oraphic plate, mierophotographic film
or photostatic negative.

“preseribed corporation’’ means—

(a) any statutory body representing
the Crown;

(b) the Rural Bank of New South
Wales and any body corporate
authorised to carry on banking

business

10
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business under the Common-
wealth Bank Act 1945 or the
Banking Act 1945 of the Parlia-
ment of the Commonwealth of
Australia or under any amend-
ment of that Aet; those Acts;
(c) any public company within the
meaning of the Companies Act,
1936, as amended by subsequent
Acts, carrying on insurance
business or such other class of
business as may he preseribed
by the Governor by order
published in the Gazette.

‘“‘statutory body representing the Crown’’

includes the Metropolitan Water
Sewerage and Drainage Board, the
Hunter Distriect Water Board, the
Maritime Services Board of New
South Wales, the Board of Fire
Commissioners of New South Wales,
the Housing Commission of New
South Wales, the Water Conservation
and Irrigation Commission, the
Metropolitan Meat Industry Board
and any public body declared by the
Governor by order published in the
Gazette to be a statutory body repre-
senting the Crown.

SCHEDULES.
FIRST SCHEDULE,

(ii) by inserting at the end of the Schedule the
following new Schedule:—

SECOND SCHEDULE,

New South Wales
Inthe .. . T AP (insert name of court).

Regina

(j) (i) by omitting the heading to the Schednle Schedule.
and by inserting in lien thereof the
following :—

See. 23A,

11

!
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Regina v. ..... RICTL T SRS G S i
[oriBeétween: .0 . S X St il Informant and
............................ Defendant, or, as the

case may be.]
5 P45 o P SHERR Ty D Bt G e .
...... veveoo.. in the (State or Territory) make oath

and say as follows:—

1. I am a finger-print expert and an officer of the
police force of the said State [or Territory].

10 2. I have examined the finger-print card now
produced and shown to me marked “A”.

3. The finger-prints on the said card are identical
with those appearing on a finger-print card in the
records of the police department, being the finger-

15 Prifff obtoney: ok e Ri i a el T S . (name
of person; and alias, if any).

4, According to the said records, which I believe
to e deenrate. The Baits ..o eiare e s coies ssteis siseiois
was convicted in the said State [or Territory] of the
20 following offences—

[Set out description of offences, dates of convic-
tion, and courts in which the person was convicted.]

5. From an examination of the said records I
believe that the person referred to in the document(s)
25 hereunto annexed now shown to me and marked “B”
[“C», “D”, &e., respectively] as having been convicted
of the offence(s) therein stated is identical with the
person whose finger-prints are shown on the said
card marked “A”. :

30 BWOURN S i s asiiis oo e A8
D dayiiof LSt
oI 0y ,
Before me
35 A person authorised to take affidavits

in the State [or Territory] of

.................................

(k) (i) by inserting in section one next after the See.1.
matter relating to Part IT the words and (Conse-
40 fignres “PART Ila—dAdmissibility of VHa)-
Documentary Evidence as to Facts in
Issue—ss. 14a-14¢.7’;

(ii)
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(ii) by omitting from the matter relating to
Part IIT the figures ¢“15-43’ and by
inserting in liem thereof the figures
“14p-438’’;

5 (iii) by inserting next after the matter relating to
Part ITI the words and figures ‘‘PART II1a.
—Photographs of Old Records—s. 43¢.”’

(1) by inserting in section two after the words See.2.

‘¢ : . ) W Y e LSS (Conse-
mentioned in the’’ the word ¢‘First’’. questist).

10 3. The Matrimonial Causes Act 1899, as amended by Amendment
subsequent Acts, is amended by inserting at the end of gi"l‘gtgg"'
section seventy-nine the words— See. 79.

““Notwithstanding the foregoing provisions of (Questions
7 s s . . tending to
this section a party to any proceeding under this ghow
15 Act may be asked and shall be bound to answer any adultery.)
question tending to show that he has been guilty
of adultery if he is asked that question for the
purpose of determining his fitness to be given

custody of, or access to, children.”’

Eydner: A. H. Pettifer, Government Printer—1954.

[8d.]













This Pusric BiLn originated in the LEGISLATIVE ASSEMBLY,

and, having this day passed, is now ready for presentation to the
Lecistative CounciL for its concurrence.

H. ROBBINS,

Clerk of the Legislative Assembly.
Legislative Assembly Chamber,

Sydney, 6 October, 1954.

The LEGISLATIVE CouNnciL has this day agreed to this Bill with

Amendments.
Clerk of the Parliaments.
Legislative Council Chamber,
Sydney, November, 1954.
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Act No. , 1954,

An Act to amend the law of evidence; for this
purpose to amend the Evidence Act, 1898,
and certain other Acts in certain respects;
and for purposes connected therewith.

BE it enacted by the Queen’s Most Excellent Majesty,
by and with the advice and consent of the Legis-
lative Council and Legislative Assembly of New South

Wales in Parliament assembled, and by the authority of
5 the same, as follows :—

1. (1) This Act may bhe cited as the ‘‘Evidence short title
(Amendment) Act, 1954.” and
citation.
(2) The Evidence Act, 1898, as amended by subse-
quent Acts and by this Act, may be cited as the Evidence
10 Act, 1898-1954.

84233 14—

(3)
Nore.—The words to be omitted are ruled through; those to be inserted are
printed in black letter.
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(3) The Matrimonial Causes Act 1899, as
amended by subsequent Acts and by this Act, may be
cited as the Matrimonial Causes Act, 1899-1954.

2. The Evidence Act, 1898, as amended by subsequent Amendment

5 Acts, is amended— e
1898,

(a) (i) by inserting in section three after the Word Sec. 3.

“Act,”” the words ‘‘other than Part IIa,’’; (Interpre-

(ii) by inserting at the end of the same section ™ "™’
the following new subsection:—

10 (2) Nothing in the amendments made to
this Act by the Evidence (Amendment)
Act, 1954, prejudices the admissibility of
any evidence which would apart from those
amendments be admissible.

15 (b) by inserting next after Part II the following New
new Part:— Part IIA.

PART IIa.

Admissibility of Documentary Evidence as to
Facts in Issue.

20 14a. In this Part of this Act— Interpre-

“Court’’ means the court, judge, justice t‘:“l‘”;g
of the peace, arbltrator Or Person gGeo. 6.
before whom proceedings are held or ¢ 128 5.6
taken. M

“‘Document’’ includes books, maps, plans,
drawings and photographs.

“Proceedings’’ means any proceedings or
inquiry in which evidence is or may
be given, and includes an arbitration.

30 “‘Statement’’ includes any representation

of fact, whether made in words or

otherwise.
148. (1) In any civil proceedings without a sdmissi-
jury where direct oral evidence of a fact would sy,
35 be admissible, any statement made by a person Gty evi-

in a document and tending to establish that fact ‘“ts;’;‘““e

ahall - S o8

25
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shall, on production of the original document,
be admissible as evidence of that fact if the
following conditions are satisfied, that is to
say—

(i) if the maker of the statement either—

(a) had personal knowledge of the
matters dealt with by the
statement; or

(b) where the document in question
is or forms part of a record
purporting to be a continuous
record, made the statement (in
so far as the matters dealt with
thereby are mnot within his
personal knowledge) in the
performance of a duty to record
information supplied to him by
a person who had, or might
reasonably be supposed to have,
personal knowledge of those
matters; and

(ii) if the maker of the statement is called
as a witness in the proceedings:

Provided that the condition that the maker
of the statement shall be called as a witness
need not be satisfied if he is dead, or unfit by
reason of his bodily or mental condition to
attend as a witness, or if he is beyond the seas
and it is not reasonably practicable to secure
his attendance, or if all reasonable efforts to
find him have been made without success.

(2) In any civil proceedings without a
jury, the court may at any stage of the
proceedings, if having regard to all the
circumstances of the case it is satisfied that
undue delay or expense would otherwise be

caused,
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caused, order that such a statement as is men-
tioned in subsection one of this section shall be
admissible as evidence or may, without any such
order having been made, admit such a
statement in evidence—

(a) notwithstanding that the maker of the
statement is available but is not called
as a witness;

(b) notwithstanding that the original
document is not produced, if in lieu
thereof there is produced a copy of
the original document or of the
material part thereof certified to be a
true copy in such manner as may be
specified in the order or as the court
may approve, as the case may be.

(3) Nothing in this section shall render
admissible as evidence any statement made by
a person interested at a time when proceedings
were pending or anticipated involving a dispute
as to any fact which the statement might tend
to establish.

(4) For the purposes of this section, a
statement in a document shall not be deemed
to have been made by a person unless the
document or the material part thereof was
written, made or produced by him with his own
hand, or was signed or inmitialled by him or
otherwise recognised by him in writing as one
for the accuracy of which he is responsible.

(5) For the purpose of deciding whether
or not a statement is admissible as evidence by
virtue of the foregoing provisions of this
section, the court may draw any reasonable
inference from the form or contents of the docu-
ment in which the statement is contained, or
from any other circumstances, and may, in
deciding whether or not a person is fit to attend

as
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(c)

s et

as a witness, act on a certificate purporting to
be the certificate of a legally qualified medical
practitioner.

140. (1) In estimating the weight, if any, to Weightto
be attached to a statement rendered admissible 2%, ened to
as evidence by this Part of this Aet, regard evidence.
shall be had to all the circumstances from ¢h1&2
which any inference can reasonably be drawn e.2s,s.2.
as to the accuracy or otherwise of the statement,
and in particular to the question whether or not
the statement was made contemporaneously
with the occurrence or existence of the facts
stated, and to the question whether or not the
maker of the statement had any incentive to
conceal or misrepresent facts.

(2) For the purpose of any rule of law
or practice requiring evidence to be corrobor-
ated or regulating the manner in which
uncorroborated evidence is to be treated, a
statement rendered admissible as evidence by
this Part of this Act shall not be treated as
corroboration of evidence given by the maker
of the statement.

by inserting in Part TIT next before section New sec.
fifteen the following new section:— 14p.

14p. Notwithstanding any rule of law, neither Admissi-
the evidence of any person nor any statement boidof .
made out of court by any person shall be statements
inadmissible in any legal proceeding by reason %;ﬁi’uiiiifi
of the fact that it is tendered with the object of or wife.
proving or that it proves or tends to prove that ¢ Vit
marital intercourse did or did not take place 5647,s.2.
at any time or during any period between that Russellv.
person and a person who is or was his or her [f‘g"gi’]’
wife or husband or that any child is or was or A.C.687.

is not or was not their legitimate child.

(d)
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(d) by inserting next after section sixteen the New see.

(e)

(f)

following new section :— -

16a. In any legal proceeding there shall, in Presump-
the case of a document proved, or purporting, femmerts
to be not less than twenty years old, be made twenty
any presumption which immediately before the Z:a;s&oz‘
commencement of the Evidence (Amendment) geo.s.
Act, 1954, would have been made in the case ¢ 28,s.4.
of a document of like character proved, or

purporting, to be not less than thirty years old.

by inserting next after section twenty-three the New sec.
following new section:— 23a.

23a. (1) An affidavit purporting to be made Proof of
by a finger-print expert who is an officer of the ;‘}e;‘:;gn
police force of any other State or Territory convicted
(including the Territory of New Guinea) of &another
the Commonwealth of Australia and in or to the andof
effect of the form set out in the Second Schedule 2;“,}‘::";“’
to this Act shall be admissible in evidence for geo. VI.
the purpose of proving the identity of any No-40,s.2.
person alleged to have been convicted in that

State or Territory of any offence.

(2) Any such affidavit shall be evidence
that the person, a copy of whose finger-prints
is exhibited to such affidavit—

(a) is the person who, in any document
exhibited to such affidavit and purport-
ing to be a certificate of conviction or
certified copy of such convietion, is
referred to as having been convicted;
and

(b) has been convicted of the offences
mentioned in such affidavit.

by omitting from subsection three of section see. 2s.
twenty-eight the words ‘‘thirty years’’ and by (Registered
inserting in lieu thereof the words ‘‘twenty d¢°d%.
years’’; and

( g) wills.)
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()

(h)

by inserting next after section thirty-five the 3w =
following new section:—

35a. In any legal proceeding an instrument to Proof of
the validity of which attestation is requisite Striment
may, instead of being proved by an attesting of which
witness, be proved in the manner in which it fHeSto8
might be proved if no attesting witness were ¢, 1&2

: . Geo. 6.
alive: c. 28,8. 3.

Provided that nothing in this section shall
apply to the proof of wills or other testamen-
tary documents.

by inserting next after section forty-three the New secs.
following new sections:— _S, T

43a. A statement in writing to the effect that statement
wages or salary of any amount have been paid :(f el
to a person during any period, purporting to evidence.
be signed by or on behalf of his employer, shall ¢f.15& 16
be evidence of the facts therein stated in any f%)ﬁf_gl‘ld

proceedings taken by or against that person— e.55,s.80.

(a) under the Deserted Wives and
Children Act, 1901, as amended by
subsequent Acts;

(b) under the Matrimonial Causes Act,

1899, as amended by subsequent Acts,
for maintenance of a wife or child or
for alimony; or

(¢) under Part XII or Part XVI of the
Child Welfare Act, 1939, as amended
by subsequent Acts.

438. (1) Rules of court of the Supreme Court ﬁvﬁﬁgof
or of the District Court may be made providing faets in
for arders being made at any stage of any ::tlg’?
action at law directing that specified facts may cf.1&2
be proved at the trial by affidavit with or with- %56
out the attendance of the deponent at the trial = "~
for cross-examination.

Any rules so made shall contain a provision

that an order shall not be made dispensing with
the
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(i) by inserting next after Part TIT the followin

the attendance of the deponent for cross-
examination if any party desires his attendance
for cross-examination.

(2) All rules of court made for the
purpose referred to in subsection one of this
section shall—

(a) be published in the Gazette;

(b) take effect from the date of publication
or from a later date to be specified in
the rules of court;

(¢) be laid before both Houses of Parlia-
ment within fourteen sitting days after
the publication thereof if Parliament
is in session, and if not, then within
fourteen sitting days after the com-
mencement of the next session.

If either House of Parliament passes a
resolution of which mnotice has been given at
any time within fifteen sitting days after such
rules of court have been laid before such House
disallowing any rules of court or part thereof,
such rule of court or part shall thereupon cease
to have effect.

(3) The power to make rules of court
conferred by this section may be exercised—

(a) in relation to proceedings in the
Supreme Court, by a majority of the
judges of the Supreme Court;

(b) in relation to proceedings in the
District Courts, by a majority of the
Distriet Court judges.

new Part:—
PART IIla.
Photographs of Old Records.

43c. (1) A print, whether enlarged or BOt, i wiich

from any photographic film of—
(a) any entry in any book or record kept
by the Crown or any prescribed

e c. 19.
corporation (canada).

New Part
g IIIa.
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corporation and destroyed, lost, or
delivered to a customer after such film
was taken;

(b) any bill of exchange, promissory note,
cheque, receipt, instrument or document
held by the Crown or any prescribed
corporation and destroyed, lost, or
delivered to a customer after such film
was taken; or

(¢) any record, document, plan, book or
paper belonging to or deposited with
the Crown or any preseribed
corporation,

shall be admissible in evidence in all cases in
which and for all purposes for which the
object photographed would have been received
upon proof that—

(i) while such book, record, bill of
exchange, promissory note, cheque,
receipt, instrument or document, plan,
book or paper was in the custody or
control of the Crown or preseribed
corporation, the photographic film was
taken thereof in order to keep a
permanent record thereof; and

(ii) the object photographed was subse-
quently destroyed by or in the presence
of one of more of the officers or
employees of the Crown or prescribed
corporation, or was lost or was
delivered to a customer.

(2) Proof of compliance with the
conditions preseribed by this section may be
given by any one or more of the officers or
employees of the Crown or prescribed corpora-
tion, having knowledge of the taking of the
photographic film, of such destruction, loss, or
delivery to a customer, or of the making of the
print, as the case may be, either orally or by
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afidavit: statutory declaration taken and re-
ceived before any notary public or commissioner
for taking affidavits.

(3) Unless the court otherwise orders, a
copy of any such declaration duly certified to be
a true copy by affidavit made by any notary
public or commissioner for taking affidavits shall
be admissible in evidence in lieu of the original
declaration.

{3} (4) The provisions of this section apply
only in respect of books, records, bills of
exchange, promissory notes, cheques, receipts,
instruments, documents, plans, books and
papers which, if they were still in existence or in
the possession or custody of the Crown or
preseribed corporation, would be not less than
twenty years old at the date when the print
from the photographic film thereof is tendered
in evidence:

Provided that in respect of the ledger record
maintained by a prescribed corporation, being a
bank, of the transactions by a customer of the
bank upon his account with the bank, the fore-
going provisions of this subsection shall be read
and construed as if the words ‘‘twenty years”
were omitted therefrom and the words ‘‘six
years’’ were inserted in lieu thereof.

43 (5) In this section—

¢Orown’’ means the Crown in right of the
State.

¢“‘photographic film’’ includes any photo-
graphic plate, microphotographie film
or photostatic negative.

“prescribed corporation’’ means—

(a) any statutory body representing
the Crown;

(b) the Rural Bank of New South
Wales and any body corporate
authorised to carry on banking

business

10
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business under the Common-
wealth Bank Act 1945 or the
Banking Act 1945 of the Parlia-
ment of the Commonwealth of
Australia or under any amend-
ment of +hat Aets those Acts;
(¢) any public company within the
meaning of the Companies Act,
1936, as amended by subsequent
Acts, carrying on insurance
business or such other class of
business as may be prescribed
by the Governor by order
published in the Gazette.

“statutory body representing the Crown”’

(j) (i) by omitting the heading to the Schedule Schedule.

and

includes the Metropolitan Water
Sewerage and Drainage Board, the
Hunter District Water Board, the
Maritime Services Board of New
South Wales, the Board of Fire
Commissioners of New South Wales,
the Housing Commission of New
South Wales, the Water Conservation
and Irrigation Commission, the
Metropolitan Meat Industry Board
and any public body declared by the
Governor by order published in the
Gazette to be a statutory body repre-
senting the Crown.

by inserting in lieu thereof the

following :—

SCHEDULES.
FIRST SCHEDULE.

(ii) by inserting at the end of the Schedule the
following new Schedule:—

In the

SECOND SCHEDULE.
New South Wales

..................... (insert name of court).
Regina

Sec. 23A.

11
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(k) (i)

VAT, ittt s OArPRIo Il si's ois's Siais sia e aisisiaiore's
[or Between ...cecvocevveces .+.. Informant and
............................ Defendant, or, as the
case may be.]

| e iR ale T e SR T R BRI S OF /ot vlaicareieiis
.............. in the (State or Territory) make oath

and say as follows:—

1. T am a finger-print expert and an officer of the
police force of the said State [or Territory].

2. I have examined the finger-print card now
produced and shown to me marked “A”.

3. The finger-prints on the said card are identical
with those appearing on a finger-print card in the
records of the police department being the finger-
PYINnts (OF QBB vy wsivissios v umn bioe R (name
of person; and alias, if awy)

4, According to the said records, which I believe

to be accurate, the said......... o1 on Y R TE S o
was convicted in the said State [or Territory] of the
following offences— 5

[Set out description of offences, dates of convic-
tion, and courts in which the person was convicted.]

5. From an examination of the said records I
believe that the person referred to in the document(s)
hereunto annexed now shown to me and marked “B”
[“C”, “D”, &e., respectively] as having been convicted
of the offence(s) therein stated is identical with the

person whose finger-prints are shown on the said
card marked “A”,

SWORN at .......... R SRR ¢ Shvins
EhIB ~ e st ons dayaof s
19. ..

Before me

...................................

A person authorised to take affidavits
in the State [or Territory] of

by inserting in section one next after the See.1.
matter relating to Part IT the words and (Conse-
figures ‘‘PART IIa.—Admissibility of -
Documentary Evidence as to Facts in
Issue—ss. 14a-14c.7;

(ii)
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(ii) by omitting from the matter relating to
Part TIIT the figures ‘‘15-43”’ and by
inserting in lieu thereof the figures
“‘14p-438”’;

5 (iii) by inserting next after the matter relating to
Part IIT the words and figures ‘‘PART IIla.
—Photographs of Old Records—s. 43c.”’

(1) by inserting in section two after the words See.2.

““mentioned in the’’ the word ‘‘First’’. ;S;’:::;:l)

10 3. The Matrimonial Causes Act 1899, as amended by Amendment
subsequent Acts, is amended by inserting at the end of 95 4ActNo-

5 : 14, 1899,
section seventy-nine the words— See. 79.

‘“Notwithstanding the foregoing provisions of t(Qt(liestiotns
this section a party to any proceeding under this ghow © =
15 Act may be asked and shall be bound to answer any adultery.)
question tending to show that he has been guilty
of adultery if he is asked that question for the
purpose of determining his fitness to be given
custody of, or access to, children.”’

Sydney: A. H, Pettifer, Government Printer—1954.
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and, having this day passed, is now ready for presentation to the
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H. ROBBINS,
Clerk of the Legislative Assembly.
Legislative Assembly Chamber,
Sydney, 6 October, 1954,
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Act Noc ’ 1 954.

An Act to amend the law of evidence; for this
purpose to amend the Evidence Act, 1898,
and certain other Acts in certain respects;
and for purposes connected therewith.

BE it enacted by the Queen’s Most Excellent Majesty,
by and with the advice and consent of the Legis-
lative Council and Legislative Assembly of New South
Wales in Parliament assembled, and by the authority of

5 the same, as follows :—

1. (1) This Aect may be cited as the ‘‘Evidence gy titie
(Amendment) Aect, 1954.”’ and

citation.

(2) The Eyidence Act, 1898, as amended by subse-
quent Acts and by this Act, may be cited as the Evidence
10 Act, 1898-1954.
84233 14— (3)
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(3) The Matrimonial Causes Act 1899, as
amended by subsequent Acts and by this Act, may be
cited as the Matrimonial Causes Act, 1899-1954.

2, The Evidence Act, 1898, as amended by subsequent Amendment
5 Acts, is amended— -
1898. A
(a) (i) by inserting in section three after the word sec. 3.

““Act,”” the words ‘‘other than Part IIa,’’; (Interpre-

(ii) by inserting at the end of the same section "™
the following new subsection:—

10 (2) Nothing in the amendments made to
this Act by the Evidence (Amendment)
Act, 1954, prejudices the admissibility of
any evidence which would apart from those
amendments be admissible.

15 (b) by inserting next after Part II the following New
new Part:— Part I1A.

PART Ila.
Admissibility of Documentary Ewvidence as to
Facts i Issue.

20 14a. In this Part of this Act— Sateioie- .

“Court” means the court, judge, justice tation-
of the peace, arbitrator or person &fgol_ﬁiz
before whom proceedings are held or c.28,s.6 5
taken. -

25 ““Document’’ includes books, maps, plans,

drawings and photographs.

“‘Proceedings’’ means any proceedings or
inquiry in which evidence is or may
be given, and includes an arbitration.

30 “‘Statement’’ includes any representation
of fact, whether made in words or
otherwise.

14s. (1) In any civil proceedings without & sumis.
jury where direct oral evidence of a fact would bt
35 be admissible, any statement made by a person fentary evi-

in a document and tending to establish that fact i‘;“l‘;";’”“e-
shau’ (:eti 6. c. 28,
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shall, on production of the original document,
be admissible as evidence of that fact if the
following conditions are satisfied, that is to
say—

(i) if the maker of the statement either—

(a) had personal knowledge of the
matters dealt with by the
statement; or

(b) where the document in question
is or forms part of a record
purporting to be a continuous
record, made the statement (in
so far as the matters dealt with
thereby are not within his
personal knowledge) in the
performance of a duty to record
information supplied to him by
a person who had, or might
reasonably be supposed to have,
personal knowledge of those
matters; and

(ii) if the maker of the statement is called
as a witness in the proceedings:

Provided that the condition that the maker
of the statement shall be called as a witness
need not be satisfied if he is dead, or unfit by
reason of his bodily or mental condition to
attend as a witness, or if he is beyond the seas
and it is not reasonably practicable to secure
his attendance, or if all reasonable efforts to
find him have been made without success.

(2) In any civil proceedings without a
jury, the court may at any stage of the
proceedings, if having regard to all the
circumstances of the case it is satisfied that
undue delay or expense would otherwise be

caused,

3
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caused, order that such a statement as is men-
tioned in subsection one of this section shall be
admissible as evidence or may, without any such
order having been made, admit such a
statement in evidence—

(a) notwithstanding that the maker of the
statement is available but is not called
as a witness;

(b) notwithstanding that the original
document is not produced, if in lieu
thereof there is produced a copy of
the original document or of the
material part thereof certified to be a
true copy in such manner as may be
specified in the order or as the court
may approve, as the case may be.

(3) Nothing in this section shall render
admissible as evidence any statement made by
a person interested at a time when proceedings
were pending or anticipated involving a dispute
as to any fact which the statement might tend
to establish.

(4) For the purposes of this section, a
statement in a document shall not be deemed
to have been made by a person unless the
document or the material part thereof was
written, made or produced by him with his own
hand, or was signed or initialled by him or
otherwise recognised by him in writing as one
for the accuracy of which he is responsible,

(5) For the purpose of deciding whether
or not a statement is admissible as evidence by
virtue of the foregoing provisions of this
section, the court may draw any reasonable
inference from the form or contents of the docu-
ment in which the statement is contained, or
from any other circumstances, and may, in
deciding whether or not a person is fit to attend

st as
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(¢)

as a witness, act on a certificate purporting to
be the certificate of a legally qualified medical
practitioner.

140. (1) In estimating the weight, if any, to Weight to
be attached to a statement rendered admissible 'Bﬁtached i
as evidence by this Part of this Act, regard evidence.
shall be had to all the circumstances from ¢1%&2
which any inferente can reasonably be drawn c.28,s.2.
as to the accuracy or otherwise of the statement,
and in particular to the question whether or not
the statement was made contemporaneously
with the occurrence or existence of the facts
stated, and to the question whether or not the
maker of the statement had any incentive to
conceal or misrepresent facts.

(2) For the purpose of any rule of law
or practice requiring evidence to be corrobor-
ated or regulating the manner in which
uncorroborated evidence is to be treated, a
statement rendered admissible as evidence by
this Part of this Act shall not be treated as
corroboration of evidence given by the maker
of the statement.

by inserting in Part TIT next before section wew see.
fifteen the following new section:— 14p.

14p. Notwithstanding any rule of law, neither aamissi-

the evidence of any person nor any statement bility of
evidence or
made out of court by any person shall be gatements

inadmissible in any legal proceeding by reason > tﬁﬂt‘{)‘ﬁg
of the fact that it is tendered with the object of it g

proving or that it proves or tends to prove that ef. Vict.
marital intercourse did or did not take place ?527N:'2_
at any time or during any period between that zyssen o,
person and a person who is or was his or her Rugszszl]l
wife or husband or that any child is or was or A.c.es7.

is not or was not their legitimate child.
(d)
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(d) by inserting next after section sixteen the New see.

(e)

(f)

. . 6 '
following new section :— 204,

16a. In any legal proceeding there shall, in I_’resum;;—
the case of a document proved, or purporting, &omsasto
to be not less than twenty years old, be made twenty
. . % o years old.
any presumption which immediately before the o g
commencement of the Evidence (Amendment) geo.s.
Act, 1954, would have been made in the case ¢ 28, s.4.
of a document of like character proved, or

purporting, to be not less than thirty years old.

by inserting next after section twenty-three the New sec.
following new section :— B,

23a. (1) An affidavit purporting to be made Proof of
by a finger-print expert who is an officer of the ")‘}e;::gn
police force of any other State or Territory convicted
(including the Territory of New Guinea) of ’S’;:tne“he'
the Commonwealth of Australia and in or to the andof
effect of the form set out in the Second Schedule 2;“,;,1::“;“'
to this Act shall be admissible in evidence for geo. V1.
the purpose of proving the identity of any No.40s.2.
person alleged to have been convicted in that

State or Territory of any offence.

(2) Any such affidavit shall be evidence
that the person, a copy of whose finger-prints
is exhibited to such affidavit—

(a) is the person who, in any document
exhibited to such affidavit and purport-
ing to be a certificate of conviction or
certified copy of such conviction, is
referred to as having been convicted;
and

(b) has been convicted of the offences
mentioned in such affidavit.

by omitting from subsection three of section gec. 28,
twenty-eight the words ‘‘thirty years’’ and by (Registerea
inserting in lieu thereof the words ‘‘twenty deeds

” memorials
years’''; and

( g) wills.)
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(2)

(h)

by inserting next after section thirty-five the Newsee-
following new section:—

35a. In any legal proceeding an instrument to Proof of
the validity of which attestation is requisite ;gs&;{‘l’é’l‘;’;t
may, instead of bemg proved by an attesting of which
witness, be proved in the manner in which it f‘;‘f:::':;g;‘y
might be proved if no attesting witness were .t 182

liv Geo. 6.
i c. 28,s. 3.

Provided that nothing in this section shall
apply to the proof of wills or other testamen-
tary documents.

by inserting next after section forty-three the New secs.
following new sections:— B A

43a. A statement in writing to the effect that Statement
wages or salary of any amount have been paid 20 o
to a person during any period, purporting to evidence.
be signed by or on behalf of his employer, shall g
be evidence of the facts therein stated in any 1 Eliz. 2.

proceedings taken by or against that person— ¢ 558 80.

(a) under the Deserted Wives and
Children Aect, 1901, as amended by
subsequent Acts;

(b) under the Matrimonial Causes Act,

1899, as amended by subsequent Acts,
for maintenance of a wife or child or
for alimony; or

(¢) under Part XII or Part XVI of the
Child Welfare Aect, 1939, as amended
by subsequent Acts.

43B. (1) Rules of court of the Supreme Court ?&%‘;‘;ﬁof
or of the District Court may be made providing faets in
for orders being made at any stage of any a:tmw‘?s
action at law directing that specified facts may ef.1&2
be proved at the trial by affidavit with or with- %e%6.
out the attendance of the deponent at the trial = "
for cross-examination.

Any rules so made shall contain a provision
that an order shall not be made dispensing with
the
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the attendance of the deponent for cross-
examination if any party desires his attendance
for cross-examination.

(2) All rules of court made for the
purpose referred to in subsection one of this
section shall—

(a) be published in the Gazette;

(b) take effect from the date of publication
or from a later date to be specified in
the rules of court;

(¢) be laid before both Houses of Parlia-
ment within fourteen sitting days after
the publication thereof if Parliament
is in session, and if not, then within
fourteen sitting days after the com-
mencement of the next session.

If either House of Parliament passes a
resolution of which notice has been given at
any time within fifteen sitting days after such
rules of court have been laid before such House
disallowing any rules of court or part thereof,
such rule of court or part shall thereupon cease
to have effect.

(3) The power to make rules of court
conferred by this section may be exercised—

(a) in relation to proceedings in the
Supreme Court, by a majority of the
judges of the Supreme Court;

(b) in relation to proceedings in the
Distriet Courts, by a majority of the
Distriet Court judges.

(i) by inserting next after Part III the following

new Part:—
PART IITa.
Photographs of Old Records.
43c. (1) A print, whether enlarged or not,
from any photographic film of—

(a) any entry in any book or record kept
by the Crown or any presecribed

- corporation

New Part
IITA.

Conditions
under which
print from
photographic
film admis-
sible in
evidence.

cf. 6 Geo. VI,

e 19.
(Canada).
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corporation and destroyed, lost, or
delivered to a customer after such film
was taken;

(b) any bill of exchange, promissory note,
cheque, receipt, instrument or document
held by the Crown or any prescribed
corporation and destroyed, lost, or
delivered to a customer after such film
was taken; or

(¢) any record, document, plan, book or
paper belonging to or deposited with
the Crown or any prescribed
corporation,

shall be admissible in evidence in all cases in
which and for all purposes for which the
object photographed would have been received
upon proof that—

(i) while such book, record, bill of
exchange, promissory mnote, cheque,
receipt, instrument or document, plan,
book or paper was in the custody or
control of the Crown or prescribed
corporation, the photographic film was
taken thereof in otder to keep a
permanent record thereof; and

(ii) the object photographed was subse-
quently destroyed by or in the presence
of one of more of the officers or
employees of the Crown or prescribed
corporation, or was lost or was
delivered to a customer.

(2) Proof of compliance with the
conditions preseribed by this section may be
given by any one or more of the officers or
employees of the Crown or prescribed corpora-
tion, having knowledge of the taking of the
photographi¢ film, of such destruction, loss, or

delivery
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delivery to a customer, or of the making of the
print, as the case may be, either orally or by
affidavit.

(3) The provisions of this section apply
only in respect of books, records, bills of
exchange, promissory notes, cheques, receipts,
instruments, documents, plans, books and
papers which, if they were still in existence or in
the possession or custody of the Crown or
prescribed corporation, would be not less than
twenty years old at the date when the print
from the photographic film thereof is tendered
in evidence.

(4) In this section—

“Crown’’ means the Crown in right of the
State.

‘‘photographic film’’ includes any photo-
graphic plate, microphotographic film
or photostatic negative.

“‘prescribed corporation’’ means—

(a) any statutory body representing
the Crown;

(b) the Rural Bank of New South
Wales and any body corporate
authorised to carry on banking
business under the Banking Act
1945 of the Parliament of the
Commonwealth of Australia or
under any amendment of that
Act;

(¢) any public company within the
meaning of the Companies Act,
1936, as amended by subsequent
Acts, carrying on insurance
business or such other class of
business as may be prescribed
by the Governor by order
published in the Gazette.

‘statutory

10
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“statutory body representing the Crown”’
includes the Metropolitan Water
Sewerage and Drainage Board, the
Hunter District Water Board, the
Maritime Services Board of New
South Wales, the Board of Fire
Commissioners of New South Wales,
the Housing Commission of New
South Wales, the Water Conservation
and Irrigation Commission, the
Metropolitan Meat Industry Board
and any public body declared by the
Governor by order published in the
Gazette to be a statutory body repre-
senting the Crown.

and by inserting in lieu thereof the
following :—

SCHEDULES.
FIRST SCHEDULE.

(ii) by inserting at the end of the Schedule the

following new Schedule:—

SECOND SCHEDULE.
New South Wales
Tntthe v, Dhvke St b (insert name of court).
Beinn ... 0, il e e
fori Between =1, 20 Informant and

............................ Defendant, or, as the

.............. in the (State or Territory) make oath
and say as follows:—

1. I am a finger-print expert and an officer of the
police force of the said State [or Territory].

2. I have examined the finger-print card now
produced and shown to me marked “A”.

3.

(j) (i) by omitting the heading to the Schedule Schedule.

Sec. 23A

11
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(k) (i)

(ii)

3. The finger-prints on the said card are identical
with those appearing on a finger-print card in the
records of the police department, being the finger-
PRBEE Tof "BABITI N, L de i L CRRTEINGL . .. (name
of person; and alias, if any).

4. According to the said records, which I believe
to be accurate, the said...........coooviiiiinn....

was convicted in the said State [or Territory] of the
following offences—

[Set out deseription of offences, dates of convic-

tion, and courts in which the person was convicted.]

5. From an examination of the said records I
believe that the person referred to in the document(s)
hereunto annexed now shown to me and marked “B”

[“C”, “D”, &e., respectively] as having been convicted
of the offence(s) therein stated is identical with the
person whose finger-prints are shown on the said
card marked “A”.

SWORN. 85, a0 waiiideeitn 0
{1 ET IS i day of .. ira Ve
19, ¢

Before me

A person authorised to take affidavits
in the State [or Territory] of

by inserting in section one next after the
matter relating to Part IT the words and
figures “PART TIla—~—Admissibility of
Documentary Evidence as to Facts in
Issue—ss. 14a-140.77;

by omitting from the matter relating to
Part IIT the figures ‘“15-43”” and by

inserting in lieu thereof the figures
¢“14p-438";

(iii) by inserting next after the matter relating to
Part TII the words and figures ““PART ITIa.

—Photographs of Old Records—s. 43c.”’

““mentioned in the’’ the word ‘“‘First’’.

12

See. 1.

(Conse-
quential).

(1) by inserting in section two after the words g s

(Conse-

quential).
3. )
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3. The Matrimonial Causes Act 1899, as amended by Amendment
subsequent Acts, is amended by inserting at the end of 9% Act No.

. : 14, 1899.
section seventy-nine the words— Sec. 79.

‘“Notwithstanding the foregoing provisions of (Questions
5 this section a party to any proceeding under this fndngto
Act may be asked and shall be bound to answer any adultery.)
question tending to show that he has been guilty
of adultery if he is asked that question for the
purpose of determining his fitness to be given

10 custody of, or access to, children.”’

Sydney: A. H. Pettifer, Government Printer—1954,
| 1s. 6d.]













No. , 1954.

A BILL

To amend the law of evidence; for this
purpose to amend the Evidence Act, 1898,
and certain other Acts in certain respects;

-.and for purposes connected therewith.

[Mg. SHEAHAN ;—21 September, 1954.]

i

BE it enacted by the Queen’s Most Excellent Majesty,
by and with the advice and consent of the Legis-
lative Council and Legislative Assembly of New South

Wales in Parliament assembled, and by the authority of
5 the same, as follows :—

1. (1) This Act may be cited as the ‘‘Evidence short title
(Amendment) Act, 1954.”’

?il;gtion.
(2) The Evidence Act, 1898, as amended by subse-
quent Acts and by this Act, may be cited as the Evidence
10 Act, 1898-1954.
84233 14—

(3)
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(3) The Matrimonial Causes Act 1899, as

amended by subsequent Acts and by this Act, may be
cited as the Matrimonial Causes Act, 1899-1954.

2. The Evidence Act, 1898, as amended by subsequent Amendment

5 Acts, is amended— of Aet
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35

No. 11,
1898.

(a) (i) by inserting in section three after the word sec.s.
““Act,”’ the words ‘‘other than Part IIa,’’; (Interpre-

(ii) by inserting at the end of the same section b
the following new subsection:—

(2) Nothing in the amendments made to
this Act by the Evidence (Amendment)
Act, 1954, prejudices the admissibility of
any evidence which would apart from those
amendments be admissible.

(b) by inserting next after Part II the following New
new Part:— Part II1A.

PART Ila.
Admissibility of Documentary Evidence as to
Facts wn Issue.

144. In this Part of this Act—

“Court’’ means the court, judge, justice
of the peace, arbitrator or person &fgol,g‘{ g
before whom proceedings are held or ¢.28,s.6
taken. L
“Document’’ includes books, maps, plans,
drawings and photographs.
“Proceedings’’ means any proceedings or
inquiry in which evidence is or may
be given, and includes an arbitration.
¢“Statement’’ includes any representation
of fact, whether made in words or

otherwise.
148. (1) In any civil proceedings without a admiss-
jury where direct oral evidence of a fact would g
be admissible, any statement made by a person e o

in a document and tending to establish that fact Z"‘lsi";““e-

Sha].l, (:eg. 6. c. 28,

Interpre-
tation.
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shall, on production of the original document,
be admissible as evidence of that fact if the
following conditions are satisfied, that is to
say—

(i) if the maker of the statement either—

(a) had personal knowledge of the
matters dealt with by the
statement; or

(b) where the document in question
is or forms part of a record
purporting to be a continuous
record, made the statement (in
so far as the matters dealt with
thereby are mnot within his
personal knowledge) in the
performance of a duty to record
information supplied to him by
a person who had, or might
reasonably be supposed to have,
personal knowledge of those
matters; and

(i1) if the maker of the statement is called
as a witness in the proceedings:

Provided that the condition that the maker
of the statement shall be called as a witness
need not be satisfied if he is dead, or unfit by
reason of his bodily or mental condition to
attend as a witness, or if he is beyond the seas
and it is not reasonably practicable to secure
his attendance, or if all reasonable efforts to
find him have been made without success.

(2) In any civil proceedings without a
jury, the court may at any stage of the
proceedings, if having regard to all the
circumstances of the case it is satisfied that
undue delay or expense would otherwise be

caused,
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caused, order that such a statement as is men-
tioned in subsection one of this section shall be
admissible as evidence or may, without any such
order having been made, admit such a
statement in evidence—

(a) notwithstanding that the maker of the
statement is available but is not called
as a witness;

(b) notwithstanding that the original
document is not produced, if in lien
thereof there is produced a copy of
the original document or of the
material part thereof certified to be a
true copy in such manner as may be
specified in the order or as the court
may approve, as the case may be.

(3) Nothing in this section shall render
admissible as evidence any statement made by
a person interested at a time when proceedings
were pending or anticipated involving a dispute
as to any faect which the statement might tend
to establish.

(4) For the purposes of this section, a
statement in a document shall not be deemed
to have been made by a person unless the
document or the material part thereof was
written, made or produced by him with his own
hand, or was signed or initialled by him or
otherwise recognised by him in writing as one
for the accuracy of which he is responsible.

(5) For the purpose of deciding whether
or not a statement is admissible as evidence by
virtue of the foregoing provisions of this
section, the court may draw any reasonable
inference from the form or contents of the docu-
ment in which the statement is contained, or
from any other circumstances, and may, in
deciding whether or not a person is fit to attend

as
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(c)

as a witness, act on a certificate purporting to
be the certificate of a legally qualified medical
practitioner.

140. (1) In estimating the weight, if any, to Weightto
be attached to a statement rendered admissible *%, 1 .at0
as evidence by this Part of this Aect, regard evidence.
shall be had to all the circumstances from ¢-1&2
which any inference can reasonably be drawn c.28,s.2.
as to the accuracy or otherwise of the statement,
and in particular to the question whether or not
the statement was made contemporaneously
with the occurrence or existence of the facts
stated, and to the question whether or not the
maker of the statement had any incentive to
conceal or misrepresent facts.

(2) For the purpose of any rule of law
or practice requiring evidence to be corrobor-
ated or regulating the manner in which
uncorroborated evidence is to be treated, a
statement rendered admissible as evidence by
this Part of this Aet shall not be treated as
corroboration of evidence given by the maker
of the statement.

by inserting in Part IIT next before section wew sce.
fifteen the following new section:— 14,

14p. Notwithstanding any rule of law, neither gmissi-

the evidence of any person nor any statement bility of
evidence or
made out of court by any person shall be gtatements

inadmissible in any legal proceeding by reason Sk
of the fact that it is tendered with the object of o it

proving or that it proves or tends to prove that et. Vl\irct.
marital intercourse did or did not take place ?527’ 1
at any time or during any period between that gyssen v,
person and a person who is or was his or her Russell

: ] e 1924]
wife or husband or that any child is or was or A.c. 6s7.

is not or was not their legitimate child.
(d)
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(d) by inserting next after section sixteen the ll\lawsec.

(e)

(f)

following new section :—

16a. In any legal proceeding there shall, in Presump-
the case of a document proved, or purporting, - rbitiond
to be not less than twenty years old, be made i
any presumption which immediately before the Z:af’; %
commencement of the Evidence (Amendment) geo.s.
Act, 1954, would have been made in the case ¢ 2884
of a document of like character proved, or

purporting, to be not less than thirty years old.

by inserting next after section twenty-three the New sec.
following new section:— s

23a. (1) An affidavit purporting to be made Proof of
by a finger-print expert who is an officer of the :ﬁi’,‘ggﬁn
police force of any other State or Territory convicted
(including the Territory of New Guinea) of e
the Commonwealth of Australia and in or to the andof
effect of the form set out in the Second Schedule z(f)n;f:u;ns.
to this Act shall be admissible in evidence for Geo. VI.
the purpose of proving the identity of any No-40»s2
person alleged to have been convicted in that

State or Territory of any offence.

(2) Any such affidavit shall be evidence
that the person, a copy of whose finger-prints 1
is exhibited to such affidavit—

(a) is the person who, in any document
exhibited to such affidavit and purport- .
ing to be a certificate of conviction or
certified copy of such conviction, is
referred to as having been convicted;
and

(b) has been convicted of the offences
mentioned in such affidavit.

by omitting from subsection three of section Sec.28.

twenty-eight the words ‘‘thirty years’” and by (Registered
inserting in lieu thereof the words “‘twenty seerials

years’’: gvxilﬁs
(@) T
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(g)

(h)

by inserting next after section thirty-five the Jewsee
following new section:— :

354. In any legal proceeding an instrument to Proof of
the validity of which attestation is requisite ;gf;ﬂgﬁ’;"
may, instead of being proved by an attesting of which
witness, be proved in the manner in which it Jfestaton
might be proved if no attesting witness were ¢ 12

alive: Geo. 6.
c. 28,5, 3.

Provided that nothing in this section shall
apply to the proof of wills or other testamen-
tary documents.

by inserting next after section forty-three the xew sees.
following new sections:— 434,438,

43a. A statement in writing to the effect that statement
wages or salary of any amount have been paid of /&
to a person during any period, purporting to evidence.
be signed by or on behalf of his employer, shall éf 156& 13
be evidence of the facts therein stated in any 1 Bls

proceedings taken by or against that person— e 55;s.80.

(a) under the Deserted Wives and
Children Aect, 1901, as amended by
subsequent Acts;

(b) under the Matrimonial Causes Act,
1899, as amended by subsequent Acts,
for maintenance of a wife or child or
for alimony; or

(¢) under Part XII or Part XVI of the
Child Welfare Aect, 1939, as amended
by subsequent Acts.

438. (1) Rules of court of the Supreme Court
or of the District Court may be made providing iﬁﬁaii‘itn .
for orders being made at any stage of any § iy
action at law directing that specified facts may ::Tﬂ“j
be proved at the trial by affidavit with or with- ¢f.1&2
out the attendance of the deponent at the trial Geo.6.

< . c.28,8. 5.
for cross-examination.
Any rules so made shall contain a provision

that an order shall not be made dispensing with
the
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the attendance of the deponent for cross-
examination if any party desires his attendance
for cross-examination.

(2) All rules of court made for the
purpose referred to in subsection one of this
section shall—

(a) be published in the Gazette;

(b) take effect from the date of publication .
or from a later date to be specified in
the rules of court;

(¢) be laid before both Houses of Parlia-
ment within fourteen sitting days after
the publication thereof if Parliament
is in session, and if not, then within
fourteen sitting days after the com-
mencement of the next session.

If either House of Parliament passes a
resolution of which notice has been given at
any time within fifteen sitting days after such
rules of court have been laid before such House
disallowing any rules of court or part thereof,
such rule of court or part shall thereupon cease
to have effect.

(3) The power to make rules of court
conferred by this section may be exercised—
(a) in relation to proceedings in the
Supreme Court, by a majority of the
judges of the Supreme Court;
(b) in relation to proceedings in the
Distriet Courts, by a majority of the
Distriet Court judges.

(i) by inserting next after Part TTT the following xeyw part

new Part:— IITa.
PART I1T1a.

Photographs of Old Records.
43c. (1) A print, whether enlarged or not, yeim

print from

from any photographic film of— phatographic

film admis-

(a) any entry in any book or record kept sible in

. pvid .
by the Crown or any preseribed i 'sou vi,

c. 19

corporation  (Canada).
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corporation and destroyed, lost, or
delivered to a customer after such film
was taken;

(b) any bill of exchange, promissory note,
cheque, receipt, instrument or document
held by the Crown or any preseribed
corporation and destroyed, lost, or
delivered to a customer after such film
was taken; or ;

(¢) any record, document, plan, book or
paper belonging to or deposited with
the Crown or any prescribed
corporation,

shall be admissible in evidence in all cases in
which and for all purposes for which the
object photographed would have been received
upon proof that—

(i) while such book, record, bill of
exchange, promissory mnote, cheque,
receipt, instrument or document, plan,
book or paper was in the custody or
control of the Crown or preseribed
corporation, the photographic film was
taken thereof in order to keep a
permanent record thereof; and

(ii) the object photographed was subse-
quently destroyed by or in the presence
of one of more of the officers or
employees of the Crown or presecribed
corporation, or was lost or was
delivered to a customer.

(2) Proof of compliance with the
conditions preseribed by this section may be
given by any one or more of the officers or
employees of the Crown or prescribed corpora-
tion, having knowledge of the taking of the
photographic film, of such destruction, loss, or

delivery



10

15

20

25

30

Act No. 1954

Evidence (Amendment).

delivery to a customer, or of the making of the
print, as the case may be, either orally or by
affidavit.

(3) The provisions of this section apply
only in respect of books, records, bills of
exchange, promissory notes, cheques, receipts,
instruments, documents, plans, books and
papers which, if they were still in existence or in
the possession or custody of the Crown or
prescribed corporation, would be not less than
twenty years old at the date when the print
from the photographic film thereof is tendered
in evidence.

(4) In this section—

¢«Crown”’ means the Crown in right of the
State.

¢‘photographic film’’ includes any photo-
graphic plate, microphotographic film
or photostatic negative.

“prescribed corporation’’ means—

(a) any statutory body representing
the Crown;

(b) the Rural Bank of New South
Wales and any body corporate
authorised to carry on banking
business under the Banking Act
1945 of the Parliament of the
Commonwealth of Australia or
under any amendment of that
Act;

(¢) any public company within the
meaning of the Companies Act,
1936, as amended by subsequent
Acts, carrying on insurance
business or such other class of
business as may be preseribed
by the Governor by order
published in the Gazette.

‘“statutory

10
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“‘statutory body representing the Crown’’
includes the Metropolitan Water
Sewerage and Drainage Board, the
Hunter District Water Board, the
Maritime Services Board of New
South Wales, the Board of Fire
Commissioners of New South Wales,
the Housing Commission of New
South Wales, the Water Conservation
and Irrigation Commission, the
Metropolitan Meat Industry Board
and any public body declared by the
Governor by order published in the
(azette to be a statutory body repre-
senting the Crown.

and by inserting in lieu thereof the
following :—

SCHEDULES.
FIRST SCHEDULE.

(ii) by inserting at the end of the Schedule the

following new Schedule :—
SECOND SCHEDULE.
New South Wales

In'the .. vl o Sabtsviie. (insert name of court).
8T e R S SR e R R SO W
[or Between & 5 iiite s viss s et Informant and

.............. in the (State or Territory) make oath
and say as follows:—

1. I am a finger-print expert and an officer of the
police force of the said State [or Territory].

2. I have examined the finger-print card now
produced and shown to me marked “A”.

3,

(j) (i) by omitting the heading to the Schedule Schedule.

Sec. 23A.

11
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3. The finger-prints on the said card are identical
with those appearing on a finger-print card in the
records of the police department, being the finger-
PONTE L TORGItEL L (SO Bl R e Dy (name
5 of person; and alias, if any).
4. According to the said records, which I believe
to 'be accurate, the said: i ... . 0000 oo i
was convicted in the said State [or Territory] of the
following offences— 1

10 [Set out description of offences, dates of convic-
tion, and courts in which the person was convicted.]

5. From an examination of the said records I
believe that the person referred to in the document(s)
hereunto annexed now shown to me and marked “B”

15 [“C”, “D”, &e., respectively] as having been convicted
of the offence(s) therein stated is identical with the

person whose finger-prints are shown on the said
card marked “A”.

20 TR R SRR dayiof =, & cii toan

A person authorised to take affidavits
25 in the State [or Territory] of

(k) (i) by inserting in section one next after the Sec.1.
matter relating to Part IT the words and (Conse-
figures “PART Ila—Admissibility of doentiaD-
30 Documentary Evidence as to Facts in
Issue—ss. 14a-140.77; 4

(ii) by omitting from the matter relating to
Part III the figures ‘15437 and by

inserting in lien thereof the figures
35 ““14p-438"7;

(iii) by inserting next after the matter relating to
Part IIT the words and figures “PART ITIa.
—Photographs of Old Records—s. 43c.”

(I) by inserting in section two after the words See. 2.
40 ‘“‘mentioned in the’’ the word ‘‘First’’. (Conse-
3 quential).
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3. The Matrimonial Causes Act 1899, as amended by Amendment
subsequent Acts, is amended by inserting at the end of 9f Act No.

’ : 14, 1899,
section seventy-nine the words— See. 79.
‘“Notwithstanding the foregoing provisions of t(Ql(liestiqcns
5 this section a party to any proceeding under this gow & °

Act may be asked and shall be bound to answer any adultery.)
question tending to show that he has been guilty
of adultery if he is asked that question for the
purpose of determining his fitness to be given

10 custody of, or access to, children.”’

Sydney: A. H. Pettifer, Government Printer—1954.
[1s. 64.]












EVIDENCE (AMENDMENT) BILL, 1954.

EXPLANATORY NOTE.

THE objects of this Bill are—

(a)

(b)

(e)
(d)

(e)
()

(2)

(h)

to make new exceptions to the rules against the admissibility of hearsay
evidence by providing, as has been done in England, for statements in certain
documents to be admissible in certain circumstances;

to abolish the rule (known as the rule in Russell v. Russell) limiting the
admissibility of evidence by a husband or wife as to access or non-access during
marriage;

to provide that the same presumptions shall be made in the case of documents
twenty years old as are now made in the case of documents thirty years old;
to enable proof (i) of the identity of a person convicted in another State or
Territory of the Commonwealth, and (ii) of his convictions in that State or
Territory, to be given by affidavit;

to provide that documents, other than wills, that need to be attested to be valid
may be proved as if no attesting witness were alive;

to provide that statements in writing by an employer as to the amount of wages
or salary paid to an employee shall be evidence of the facts stated therein
in certain proceedings by or against the employee;

to authorise the making of rules of court under which courts will be empowered
to order that specified facts may be proved in the trial of an action at law by
affidavit;

to prescribe conditions under which prints from photographic films shall be
admissible in evidence;

(i) to require parties to custody proceedings under the Matrimonial Causes Act,

1899, to answer questions tending to show that they have been guilty of adultery
if the questions are asked for the purpose of determining their fitness to be
given custody of, or access to, children.

84233 14—






PROOI

4 No. 1954,

A BiLL

To amend the law of evidence; for this
purpose to amend the Evidence Act, 1898,
and certain other Acts in certain respects;
and for purposes connected therewith.

[Mg. Sueanax ;—21 September, 1954. ]

-

BE it enacted by the Queen’s Most Excellent Majesty,
by and with the advice and consent of the Legis-
lative Council and Legislative Assembly of New South
Wales in Parliament assembled, and by the authority of

5 the same, as follows :—

1. (1) This Act may be cited as the ‘‘Kvidence short title
(Amendment) Aect, 1954.” and
citation,
(2) The Ividence Act, 1893, as amended by subse-
quent Acts and by this Act, may be cited as the Kvidenee
10 Act, 1898-1954.

84233 i ' ; (3)
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(3) The Matrimonial Causes Act 1899, as
amended by subsequent Acts and by this Act, may be
cited as the Matrimonial Causes Act, 1899-1954,

2. The Evidence Act, 1898, as amended by subsequent Amendment
Acts, is amended— °Nf0‘_3ff,
1898,
(a) (i) by inserting in section three after the word see. 3.

“‘Act,”’ the words ‘“other than Part IIa,”’; (Interpre-

e 5 5 . tation.) }
(ii) by inserting at the end of the same section
the following new subsection:—

(2) Nothing in the amendments made to
this Act by the Evidence (Amendment)
Act, 1954, prejudices the admissibility of
any evidence which would apart from those
amendments be admissible.

(b) by inserting next after Part II the following New |
new Part:— i o

PART Ila,
b Admassibility of Documentary Evidence as to
Facts in Issue,

14a. In this Part of this Act— Interpre-

“(Clourt”” means the court, judge, justice faton-
of the peace, arbitrator or person E{e;ol,é‘_z
before whom proceedings are held or ¢ 28,s.6
taken, ()

““Document’’ includes books, maps, plans,
drawings and photographs.

‘“‘Proceedings’” means any proceedings or
inquiry in which evidence is or may
be given, and includes an arbitration.

“Statement’’ includes any representation
of fact, whether made in words or
otherwise.

14B. (1) In any civil proceedings without a samis:

jury where direct oral evidence of a fact would %,

mentary evi-

* be admissible, any statement made by a person Sty &

in a document and tending to establish that fact fi n e
cr,
Geo, 6. ¢, 28,

shall, %
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shall, on production of the original document,
be admissible as evidence of that fact if the
following conditions are satisfied, that is to
say—

(i) if the maker of the statement either—

(a) had personal knowledge of the
matters dealt with by the
statement; or

3

(b) where the document in question
is or forms part of a record
~ purporting to be a continuous
i record, made the statement (in
' so far as the matters dealt with
thereby are mnot within his
personal knowledge) in the
performance of a duty to record
 information supplied to him by
~a person who had, or might
i reasonably be supposed to have,
"~ personal knowledge of those
matters; and

(ii) if the maker of the statement is called
as a witness in the proceedings:

Provided that the condition that the maker
of the statement shall be called as a witness
need not be satisfied if he is dead, or unfit by
reason of his bodily or mental condition to
attend as a witness, or if he is beyond the seas
and it is not reasonably practicable to secure
his attendance, or if all reasonable efforts to
find him have been made without success.

(2) In any civil proceedings without a
jury, the court may at any stage of the
proceedings, if having regard to all the
circumstances of the case it is satisfied that
undue delay or expense would otherwise be

B 3 ol caused,




Cr

10

30

Act No. ; 1954, |

Evidence (dmendment).

caused, order that such a statement as is men-
tioned in subsection one of this section shall be
admissible as evidence or may, without any such
order having been made, admit such a
statement in evidence—

(a) notwithstanding that the maker of the
statement is available but is not called
as a witness;

(b) notwithstanding that the original
document is not produced, if in lieu
thereof there is produced a copy of
the original document or of the
material part thereof certified to be a
true copy in such manner as may be
specified in the order or as the court
may approve, as the case may be.

(3) Nothing in this section shall render
admissible as evidence any statement made by
a person interested at a time when proceedings
were pending or anticipated involving a dispute
as to any fact which the statement might tend
to establish.

(4) For the purposes of this section, a
statement in a document shall not be deemed
to have been made by a person unless the
document or the material part thereof was
written, made or produced by him with his own
hand, or was signed or initialled by him or
otherwise recognised by him in writing as one
for the accuracy of which he is responsible.

() For the purpose of deciding whether
or not a statement is admissible as evidence by
virtue of the foregoing provisions of this
section, the court may draw any reasonable
inference from the form or contents of the docu-
ment in which the statement is contained, or
from any other circumstances, and may, in
deciding whether or not a person is fit to attend
‘ 4 as
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(¢)

as a witness, act on a certificate purporting to
be the certificate of a legally qualified medical
practitioner.

14c. (1) In estimating the weight, if any, to “'elghtlﬂ
be attached to a statement rendered adml%sﬂ)le Sl it va
as evidence by this Part of this Aect, regard evidence.
shall be had to all the circumstan“(\s from Efl(‘?—
which any inference can reasonably be drawn . ~?e S 2,
as to the accuracy or otherwise of the statement,
and in particular to the question whether or not
the statement was made contemporaneously
with the occurrence or existence of the facts
stated, and to the question whether or not the
maker of the statement had any incentive to
conceal or misrepresent facts.

(2) For the purpose of any rule of law
or practice requiring evidence to be corrobor-
ated or regulating the manner in which
uncorroborated evidence is to be treated, a
statement rendered admissible as evidence by
this Part of this Aet shall not be treated as
corroboration of evidence given by the maker
of the statement.

by inserting in Part 11T next before section xey see,
fifteen the following new section:— H4e.

14p. Notwithstanding any rule of law, neither yguii-
the evidence of any person nor any statement bility of

made out of court by any person shall be g;,:'thf,lf:nf’
inadmissible in any legal proceeding by reason asto aceess
of the fact that it is tendered with the object of l(,’: 3:-?&'\’_:”“1
proving or that it proves or tends to prove that ef. Viet.
marital intercourse did or did not take place ‘.}JL\;H
at any time or during any period between that ot ,—
person and a person who is or was his or her Fussell
wife or hushand or that any child is or was or A12 tlg

is not or was not their legitimate child.
(d)
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(d) by inserting mext after section sixteen the

(e)

(f)

following new seetion :—

16a. - In any legal proceeding there shall,

the case of a document proved, or pmpmtm

to be not less than twenty years old, be made
any presumption which nnmedmtoh before the”
commencement of the Kvidence (Amendment)
Act, 1954, would have been made in the case
of a document of like character proved, or
purporting, to be not less than thirty years old.

by inserting next after section twenty-three the
following new section:—

23a. (1) An affidavit purporting to be made
by a finger-print expert who is an officer of the
police force of any other State or Territory
(including the Territory of New Guinea) of
the Commonwealth of Australia and in or to the
effect of the form set out in the Second Schedule
to this Act shall be admissible in evidence for
the purpose of proving the identity of any
person alleged to have been convicted in that
State or Territory of any offence.

(2) Any such affidavit shall be evidence
that the person, a copy of whose finger-prints
is exhibited to such affidavit—

(a) is the person who, in any document
exhibited to such affidavit and purport-
ing to be a certificate of conviction or
certified copy of such conviction, is
referred to as having been convicted;
and

(b) has been convicted of the offences
mentioned in such affidavit.

by omitting from subsection three of section
twenty- eloht the words ‘‘thirty years’’ and by
inserting in lieu thereof the words ‘‘twenty
years”’

P ()

RS R I A S PrSIN

New see. ¢
16A. i

1 Presump-
tions as to
documents
twenty
years old.

cf.1&2
Geo. 6.
c. 28, 8. 4.

New see.
234,

Proof of
identity

of person
conthed
in another
State

and of
convictions.

cf. Tas. 7

Geo. VI, =
No. 40, s.

See. 28.

(Registered
deeds,
memorials
and

wills.) L
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(2)

by inserting next after section thirty-five the “;\“ e
following new section:— i

35a. In any legal proceeding an instrument to proof of
the wvalidity of which attestation is requisite ;3““”“1'(‘[‘1;‘\”
may, instead of being proved by an attesting of which’

witness, be proved in the manner in which it attestation

1s necessary.

might be proved if no attesting witness were ¢ 1¢2

alive: Geo. 6.
. 28,8, 3.

Provided that nothing in this section shall
apply to the proof of wills or other testamen-
tary documents.

by inserting next after section forty-three the xey sees.
following new sections:— 434, 438

43a. A statement in writing to the effect that Statement
wages or salary of any amount have been paid of &
to a person during any period, purporting to evidence.
be signed by or on behalf of his employer, shall ef. 15 & 16
Geo. 6 and
be evldenco of the facts therein stated in any 1 g ©

proceedings taken by or against that person— «¢55,s 80.

(a) under the Deserted Wives and
Children Act, 1901, as amended by
subsequent Acts;

(b) under the Matrimonial Causes Act,
1899, as amended by subsequent Acts,
for maintenance of a wife or child or
for alimony; or

(e¢) under Part XII or Part XVI of the
Child Welfare Aect, 1939, as amended
by subsequent Aects.

438. (1) Rules of court of the Supreme Court ,gaavit
or of the District Court may be made providing evidence of
for orders being made at any stage of any ,?;::n“:
action at law directing that specified facts may atlaw.
be proved at the trial by affidavit with or with- ¢f- 1("‘ 2
out the attendance of the deponent at the trial .. 28 8. 5.

for cross-examination.
Any rules so made shall contain a provision

that an order shall not be made dispensing with
the

1
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the attendance of the deponent for cross-
examination if any party desires his attendance
for cross-examination.

(2) All rules of court made for the
5 purpose referred to in subsection one of this
section shall—

(a) be published in the Gazette;

(b) take effect from the date of publication
or from a later date to be specified in

10 the rules of court;

(¢) be laid before both Houses of Parlia-
ment within fourteen sitting days after
the publication thereof if Parliament
is in session, and if not, then within

15 fourteen sitting days after the com-
mencement of the next session.

If either House of Parliament passes a
resolution of which motice has been given at
any time within fifteen sitting days after such

20 rules of court have been laid before such House
disallowing any rules of court or part thereof,
such rule of court or part shall thereupon cease
to have effect.

(3) The power to make rules of court
25 conferred by this section may be exercised—
(a) in relation to proceedings in the
Supreme Court, by a majority of the
judges of the Supreme Court;
(b) in relation to proceedings in the
30 Distriet Courts, by a majority of the
District Court judges.
(i) by inserting next after Part TII the following ., Part

new Part:— 1114,
PART IIla.
35 Photographs of Old Records.
graj
43c. (1) A print, whether enlarged or not, {ditiew,
. wrint fr
from any photographic film of— Yhotographie

. il adnis-
(a) any entry in any book or record kept Gt
NS 5 5 F ” : PG, evidence.
by the Crown or any preseribed oo )
& c. 19,
corporation (Canada).
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corporation and destroyed, lost, or

delivered to a customer after such film
was taken;

(b) any bill of exchange, promissory note,

(c)

cheque, receipt, instrument or document
held by the Crown or any prescribed
corporation and destroyed, lost, or
delivered to a customer after such film
was taken; or

any record, document, plan, book or
paper belonging to or deposited with
the Crown or any prescribed
corporation,

shall be admissible in evidence in all cases in
which and for all purposes for which the
object photographed would have been received
upon proof that—

(i) while such book, wrecord, bill of

exchange, promissory mnote, cheque,
receipt, instrument or document, plan,
book or paper was in the custody or
control of the Crown or preseribed
corporation, the photographic film was
taken thereof in order to keep a
permanent record thereof; and

(ii) the objeet photographed was subse-

quently destroyed by or in the presence
of one of more of the officers or
employees of the Crown or preseribed
corporation, or was lost or was
delivered to a customer.

(2) Proof of compliance with the

conditions preseribed by this section may be
given by any one or more of the officers or
employees of the Crown or preseribed corpora-
tion, having knowledge of the taking of the
photographic film, of such destruction, loss, or

delivery
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delivery to a customer, or of the making of the
print, as the ease may be, either orally or by
affidavit.

(3) The provisions of this section apply
only in respect of books, records, bills of
exchange, promissory notes, cheques, receipts,
instruments, documents, plans, books and
papers which, if they were still in existence or in
the possession or custody of the Crown or
preseribed corporation, would be not less than
twenty years old at the date when the print
from the photographic film thereof is tendered
in evidence.

(4) In this section—

“Crown’ means the Crown in right of the
State.

“photographic film’’ includes any photo-
graphic plate, microphotographic film
or photostatic negative.

“preseribed corporation’’ means—

(a) any statutory body representing
the Crown;

(b) the Rural Bank of New South
Wales and any body corporate
authorised to carry on banking
business under the Banking Act
1945 of the Parliament of the
Commonwealth of Australia or
under any amendment of that

¥ 'Aect;

(¢) any public company within the
meaning of the Companies Act,
1936, as amended by subsequent
Acts, carrying on insurance
business or such other class of
business as may be preseribed
by the Governor by order
published in the Gazette.

. “‘statutory

/ /
7 L

10
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‘“‘statutory body representing the Crown’’
includes the Metropolitan Water
Sewerage and Drainage Board, the
Hunter District Water Board, the
Maritime Services Board of New
South Wales, the Board of Fire
Commissioners of New South Wales,
the Housing Commission of New
South Wales, the Water Conservation
and Irrigation Commission, the
Metropolitan Meat Industry Board
and any public body declared by the
Governor by order published in the
(Gazette to be a statutory body repre-
senting the Crown.

(j) (i) by omitting the heading to the Schedule Schedule.

and by inserting in lien thereof the
following :—

SCHEDULES. )
FIRST SCHEDULE., ' 1=
* (ii) by inserting at the end of the Schedule the

following new Schedule :— i

SECOND SCHEDULE. L 8w,
New South Wales AL
T the s con v enaves Loy (insert name of court),
RofFINg Vi v s osts oo o danties Binitin fo 0 Ve E s o vo s &
[op Betwemn .. ocisiviais s Informant and
............................ Defendant, or, as the
. case may be]
R e N e I R | e

vievsasisorae. in the (State or Territory) make oath
and say as follows:—

1. I am a finger-print expert and an officer of the
police force of the said State [or Territory].

2. I have examined the finger-print card now
s produced and shown to me marked “A”,

SEFAGI i S T IYTRARMY, |3 ol . 5

11
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(iii)

3. The finger-prints on the said card are identical
with those appearing on a finger-print card in the
records of the police department, being the finger-
DRI OF TP Shels S5 g s, s faEinsre si5s S4id (name
of person; and alias, if any).

4, According to the said records, which I believe
to be accurate, the said............... ; ,
was convicted in the said State [or 'lerrxtor‘v] of the
following offences—

[Set out description of offences, dates of convic-
tion, and courts in which the person was convicted.]

5. From an examination of the said records I
believe that the person referred to in the document(s)
hereunto annexed now shown to me and marked “B”
[“C”, “D”, &e., respectively] as having been convicted
of the offence(s) therein stated is identical with the
person whose finger-prints are shown on the said
card marked “A”.

SO RN At L At e ol Mo et 1
BHB % fersitons: sioieisns day of ... e
19... J

Before me

A person authorised to take affidavits
in the State [or Territory] of

by inserting in section one next after the
matter relating to Part II the words and
figures “PART Tla—Admissibility of
Documentary Evidence as to Facts in
[ssie—ss. 14a-14¢.77;

by omitting from the matter relating to
Part III the figures ¢15-43” avd by
ingerting in lieu thereof the figures
““14p-438"7;

by inserting next after the matter relating to

Part 111 the words and figures ““ PART T1Ta.

—Photographs of Old Records—s. 43¢.”’

(1) by inserting in section two after the words
“mentioned in the’ the word “‘First”’,

fr 00

12

See. 1.

(Conse-
quential).

Bee, 2, .

(Conse- *
quential).
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3. The Matrimonial Causeés Act 1899, as amended by Amendment
subsequent Acts, is amended by inserting at the end of of Act No.

" . 14, 1899.
scetion seventy-nine the words— See. T9.

““Notwithstanding the foregoing provisions of (Questions
this section a party to any proceeding under this {nungte
Act may be asked and shall be bound to answer any adultery.)
question tending to show that he has been guilty
of adultery if he is asked that question for the
purpose of determining his fitness to be given
custody of, or access to, children.”

Sydney: A. H. Pettifer, Government Printer—19354.













