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LAW REFORM (MISCELLANEOUS PROVISIONS) BILL.

Schedule of Amendments referred to in Legislative Council’'s Message of
10th April, 1946.

. 1.—Page 2, clause 2, line 21. After “shall” insert “notwithstanding anything con-
tained in any Act which regulates the procedure and practice of the court.”

. 2—Page 2, clause 2, line 25. After “relief” insert “in respect of or arising out
of the same transaction or series of transactions.”

No. 38.—Page 2, clause 2, line 28. After “alternative” insert “where if separate actions

No.

were brought against such persons any common question of law or fact would
arise.”

4.—Page 3, clause 3, lines 33 and 34. Omit “in an’ action”

No. 5.—Page 17, clause 6, line 83. After “court” insert “Leave shall not be granted

No.

in any case where the court is satisfied that the insurer is entitled under the
terms of the contract of insurance to disclaim Liability, and that any proceedings,
including arbitration proceedings, necessary to establish that the insurer is so
entitled to disclaim, have been taken.”

6.—Page 8, clause 6, line 7. Omit “sum beyond the limits” insert “greater sum
than that”
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This Pusric BiLL originated in the LEGISLATIVE ASSEMBLY,
and, having this day passed, 1is mow ready for presentation to the
LEeGISLATIVE COUNCIL for its concurrence.

W. R. McCOURT,
Clerk of the Legislative Assembly.
Legislative Assembly Chamber,
Sydney, 20 March, 1946.

The LEGISLATIVE CoUNCIL has this day agreed to this Bl with
Amendments.

W. K. CHARLTON,
Clerk of the Parliaments.
Legislative Council Chamber,
Sydney, 10th April, 1946.

PNetw South T ales.
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Act No. , 1946,

An Act to make certain provisions in relation
to actions of tort and in relation to rights
against third parties; to amend the law with
respect to proceedings against, and contri-
butions between, tort-feasors; to make
certain provisions in relation to charges
upon insurance moneys payable as in-
demnity for liability to pay damages or
compensation; and for purposes connected
therewith.
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Law Reform (Miscellaneous Provisions).

]' 15 1t enacted by the King’s Most Excellent Majesty,
by and with the advice and consent of the lLegis-
lative Council and Legislative Assembly of New South
Wales in Parliament assembled, and by the authority of
5 the same, as follows :—

PART L
PRELIMINARY,
1. (1) This Act may be cited as the ‘““Law Reforni Short title
(Miscellaneous Provisions) Aect, 1946.”’ 3?‘f1isi0”
10 (2) This Act is divided into Parts as follows:— into Parts.

PART I.—PRrELiMINARY—s. 1.
PART II.—ALTERNATIVE DEFENDANTS AND THIRD
ParRTy PROCEDURE—sS. 2-4.
PART III.—CoNTRIBUTION BETWEEN TORT-FEASORS—
156 s. O.
PART IV.—Arracament or Insurance MoNevs—
s. 6.

PART 11,
AvrerNATIVE DerExpanTs axp Tuaigp Parrty Procepune.
20 2, (1) In an action of tort in any court the following special

Provisions in

provisions shall notwithstanding anything eontained in relation o
any Act which regulates the procedure and practice of of tort.”
the court have effect:—
(a) All persons may be joined as defendants cf. ord.
25 against whom the right to any relief in respect 1(\%’;1;'; ik
of or ariging out of the same transaction or series =~~~
of tramsactions is alleged to exist, whether
Jointly or severally or in the alternative where
if separate actions were brought against such
30 persons any, ecommon question of law or fact
would arise, and judgment or verdiet and
judgment may be given against such one or
more of the defendants as may be found to he
liable, according to their respective liahilities,
35 without any amendment.
(b) It shall not be necessary that every defendant ef. 1pid.
shall be intervested as to all the relief prayed ™ 5
for, or as to every cause of action included in

any
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any proceeding against him; but the court may

make such order as may appear just to prevent

any defendant from being embarrassed or put

to expense by being required to attend any pro-
5 ceedings in which he may have no interest.

(¢) Where the plaintiff is in doubt as to the person .¢ o.q.
from whom he is entitled to redress, he may join NE‘;- 16
two or mote defendants, to the intent that the 877
question as to which, if any, of the defendants is

10 liable, and to what extent, may be determined as

between all parties.

(d) No action shall be defeated by reason of the ef.Ibia.
misjoinder or nonjoinder of parties, and the ™ =
court may in every action deal with the matter

15 in controversy so far as regards the rights and

interests of the parties actually before it.

(e) The plaintiff may unite in the same action ef.oOra.
several causes of action, but if it appear to the I(‘Ig;lé'g)’r'l‘
court that any such causes of action cannot be

20 conveniently tried or disposed of together, the

court may order separate trials of any of such
causes of action to be had, or may make such
other order as may be necessary or expedient
for the separate disposal thereof.

25 (2) The jurisdiction conferred on a court by para-
graph (b) or paragraph (e) of subsection one of this
section may be exercised by a judge of the court sitting
either in court or in chambers, or in the case of a court
of petty sessions exercising jurisdiction under the Small

30 Debts Recovery Act, 1912, as amended by subsequent
Acts, by any stipendiary or police magistrate or any
two justices.

.

3. (1) Any court shall have power to grant i an Third
aetion to any defendant in respeet of any right claimed Parties.
XA v : 4 ef. 15 and
35 or alleged by him all such relief relating to or connected 16 geo. v
with the original subject of the cause or matter, claimed e 49,s. 39.
in like manner against any other person, whether already
a party to the cause or matter or not, who has heen duly
served with notice in writing of the claim pursuant to
40 rules of court or any order of the court, as might properly
have been granted against that person if he had been

made
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made a defendant to an action duly instituted by the same
defendant for the like purpose.

(2) Every person served with any such notice as
aforesaid shall thenceforth be deemed a party to the
cause or matter with the same rights in respect of his
defence against the claim as if he had been duly sued in
the ordinary way by the defendant.

4., (1) Rules of court not inconsistent with this Part

may be made preseribing all matters which are necessary

10 or convenient to be preseribed for carrying out the
objects and intentions of this Part.

(2) All rules of court made for the purposes re-
ferred to in subsection one of this section shall—
(a) be published in the Gazette;
15 (b) take effect from the date of publication or from
a later date to be specified in the rules of court;
(¢) be laid before both Houses of Parliament within
fourteen sitting days after the publication
thereof if Parliament is in session, and if not,
20 then within fourteen sitting days after the com-
mencement of the next session.

If either House of Parliament passes a reso-
lution of which notice has Leen given at any time
within fifteen sitting days after such rules of

26 court have been laid before such House disallow-
ing any rule of court or part thereof, such rule
of court or part shall thereupon cease to have
effect.

(3) The power to make rules of court conferred by

30 this section may be exercised—

(a) in relation to proceedings in the Supreme Court,
by a majority of the judges of the Supreme

Court;
(b) in relation to proceedings in the Distriet Courts,
35 by a majority of the District Court judges;

(e¢) in relation to proceedings in courts of petty
sessions exercising jurisdiction under the Small
Debts Recovery Aect, 1912, as amended by
smbsequent Acts, by the Governor.

PART

Rules of
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PART III.
CoNTRIBUTION BETWEEN TORT-FEASORS.

5. (1) Where damage is suffered by any person as a Proeeedings

result of a tort (whether a erime or not)— 35,':‘:;‘;:&?3,1
: : ) T WEE I . . between
[ (a) judgment recovered against any tort-feasor jointana

liable in respect of that damage shall not be a :ﬁ::_’:e‘asorc
bar to an action against any other person who ., o5, 2
would, if sued, have been liable as a joint tort- 26 Geo.V,

feasor in respect of the same damage; ¢ 80,s.0.

10 (b) if more than one action is brought in respect of
' that damage by or on behalf of the person by
whom it was suffered, or for the benefit of the
estate, or of the wife, husband, brother, sister,
half-brother, half-sister, parent or child, of
- 15 that person, against tort-feasors liable in
respect of the damage (whether as joint tort-
feasors or otherwise) the sums recoverable
under the judgments given in those actions by
way of damages shall not in the aggregate ex-
20 ceed the amount of the damages awarded by the
judgment first given; and in any of those actions,
other than that in which judgment is first given,
the plaintiff shall not be entitled to costs unless
the court is of opinion that there was reason-
25 able ground for hringing the action;

» (e) any tort-feasor liable in respect of that damage
may recover contribution from any other tort-
feasor who is, or would if sued have been, liable
in respect of the same damage, whether as a

30 joint tort-feasor or otherwise, so, however, that
no person shall be entitled to recover contribu-
tion under this section from any person entitled
to be indemnified by him in respect of the
liability in respect of which the contribution is

35 sought.

(2) In any proceedings for contribution under this
section the amount of the contribution recoverable from
any person shall be such as may be found by the court to

be
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. . : {
be just and equitable having regard to the extent of that
person’s responsibility for the damage; and the court 3
shall have power to exempt any person from liability to

- midke contribiition, or to direct that the cotitribution to be

6

10

15

20

3]
b

30

récovered from any person shall amount to a complete

indetnnity. H
(3) For the purposes of this seetion—

(a) thie expressions ‘“‘parent’” and ‘‘child’’ have the
saine meanings as they have for the ptirposes of
the Compensation to Relatives Aet of 1897, as
amended by subsequent Acts; and .

(h) the refererice in this 8ection to ‘‘the judgment :
first given’’ shall, ih a case where that judgment
is reversed on appeal, be construed as a refer-
ence to the judgment first given which ig 1ot so
reversed and, in a case where a judgment is LA
varied on appeal, be construed as a reference to
that judgment as so varied.

(4) Nothing in this section shall—

(a) apply with respect to any tort committed before
the commencement of this Part; or

(b) affect any criminal proceedings against any
person in respect of any wrongful act; or

(¢) render enforceable any agreement for indemnity
which would not have been enforceable if this
section had not been passed.

PART 1V.
ArracHMBNT oF INsURaNCE MoxEys.

6. (1) If any person (hereinafter in this Part referred Amount of
to as the instured) has, whether before or after the com- {:O"c’]‘l“lt"mﬁ“
mencement of this Act, entered into a contract of insur- oninsuraice

ance by which he is indemnified against liability to pay ’;}q"y’;ﬁ-‘)’l‘“‘o

any damages or compensation, the amount of his liability against that

. it é liability.
shall on the happening of the event giving rise to the J'ePv, o

35 claim for damages or compensation, and notwithstanding No. 31, 1936,

that %
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that the amount of such liability may not then have been
determined, be a charge on all insurance moneys that are
or may become payable in respect of that liability.

(2) If, on the happening of the event giving rise

5 to any claim for damages or compensation as aforesaid,
the insured (being a corporation) is being wound up, or
if any subsequent winding-up of the insured (being a
corporation) is deemed to haye commenced not later than
the happening of that event, the provisions of subsection

10 one of this section shall apply notwithstanding the
winding-up.

(3) Kvery charge created by this section shall have
priority over all other charges affecting the said insup-
ance moneys, and where the same insurance moneys are

15 subject to two or more charges by virtue of this Part
those charges shall have priority between themselves in
the order of the dates of the events out of which the lia-
bility arose, or, if such charges arise out of events hap-
pening on the same date, they shall rank equally between

20 themselves.

(4) Every such charge as aforesaid shall be en-
forceable by way of an action against the insurer in the
same way and in the same court as if the action were an
action to recover damages or compensation from the in-

25 sured; and in respect of any such action and of the judg-
ment given therein the parties shall, to the extent of the
charge, have the same rights and liabilities, and the court
shall have the same powers, as if the action were against
the insured:

30 DProvided that, except where the provisions of sub-
section two of this section apply, no such action shall be
commenced in any court except with the leave of that
court. Leave shall not be granted in any case where the
court is satisfied that the insurer is entitled under the

35 terms of the contract of insurance to disclaim liability,
and that any proceedings, including arbitration pro-
ceedings, necessary to establish that the insurer is so
entitled to disclaim, have been taken.

() Such an action may be brought although judg-

40 ment has been already recovered against the insured for
damages or compensation in respect of the same matter.

(6)
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(6) Any payment made by an insurer under the
contract of insurance without actual notice of the exis-
tence of any such charge shall to the extent of that pay-
ment be a valid discharge to the insurer, notwithstanding

§ anything in this Part contained.

(7) No insurer shall be liable under this Part for
any s beyond the Hmits greater sum than that fixed
by the contract of insurance between himself and the
insured,

10 (8) Nothing in this section shall affect the opera-
tion of any of the provisions of the Workers’ Compensa-
tion Aect, 1926-1945, or the Motor Vehicles (Third Party
Insurance) Act, 1942,

Syduer: Thomas Henry Tennant, Government Printer—19486,

(7.3
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and, having this day passed, s now ready for presentation to the
Lecisvative CouNciL for its concurrence.

W. R. McCOURT,
Clerk of the Legislative Assembly.
Legislative Assembly Chamber,
Sydney, 20 March, 1946.
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Act No. , 1946,

An Act to make certain provisions in relation
to actions of tort and in relation to rights
against third parties; to amend the law with
respect to proceedings against, and contri-
butions between, tort-feasors; to make
certain provisions in relation to charges
upon insurance moneys payable as in-
demnity for liability to pay damages or
compensation; and for purposes connected
therewith.
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I ;E it enacted by the King’s Most Excellent Majesty,
by and with the advice and consent of the Legis-
lative Council and Legislative Assembly of New South
Wales in Parliament assembled, and by the authority of
5 the same, as follows :—
PART I
PrELIMINARY,
1. (1) This Act may be cited as the “‘Law Reform snort titie

(Miscellaneous Provisions) Act, 1946.” g?jision
10 (2) This Act is divided into Parts as follows:— into Parts. .

PART I.—PRELIMINARY—s. 1.
PART II.—AvLTERNATIVE DEFENDANTS AND THIRD
Parry PrOCEDURE—sSS. 2-4.
PART IIT.—CONTRIBUTION BETWEEN TORT-FEASORS——
%15 S5,
. PART IV.—ArracEMENT oF INSURANCE MONEYS—
S0

PART II.
ALTERNATIVE DEFENDANTS AND THIRD PARTY Procepures.

20 2. (1) In an action of tort in any court the following gt
provisions shall have effect:— provisions in
relation to

(a) All persons may be joined as defendants cortain astions
against whom the right to any relief is alleged of. Ord.
to exist, whether jointly or severally or in the I(‘Ié;lgl‘; L
25 alternative; and judgment or verdict and judg- R
ment may be given against such one or more of
the defendants as may be found to be liable,
according to their respective liabilities, without
any amendment,
30 (b) It shall not be necessary that every defendant of. Ibid.
shall be interested as to all the relief prayed r. 5.
for, or as to every cause of action included in
any proceeding against him; but the court may
make such order as may appear just to prevent
35 any defendant from being embarrassed or put
to expense by being required to attend any pro-
ceedings in which he may have no interest.

(c)
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(e) Where the plaintiff is in doubt as to the person
from whom he is entitled to redress, he may join
two or more defendants, to the intent that the
question as to which, if any, of the defendants is

5 liable, and to what extent, may be determined as
between all parties.

(d) No action shall be defeated by reason of the
misjoinder or nonjoinder of parties, and the
court may in every action deal with the matter

10 in controversy so far as regards the rights and
interests of the parties actnally before it.

(e) The plaintiff may unite in the same action
several causes of action, but if it appear to the
court that any such causes of action cannot be

15 conveniently tried or disposed of together, the
court may order separate trials of any of such
causes of action to be had, or may make such
other order as may be necessary or expedient
for the separate disposal thereof.

20 (2) The jurisdiction conferred on a court by para-
graph (b) or paragraph (e) of subsection one of this
section may be exercised by a judge of the court sitting
either in court or in chambers, or in the case of a court
of petty sessions exercising jurisdiction under the Small

25 Debts Recovery Act, 1912, as amended by subsequent
Aects, by any stipendiary or police magistrate or any
two justices.

3. (1) Any court shall have power to grant in an action

to any defendant in respect of any right claimed or

30 alleged by him all such relief relating to or conmnected

with the original subject of the cause or matter, claimed

in like manner against any other person, whether already

a party to the cause or matter or not, who has Leen duly

served with motice in writing of the claim pursuant to

35 rules of court or any order of the court, as might properly

have been granted against that person if he had been

made a defendant to an action duly instituted by the same
defendant for the like purpose.

(2)

cf. Ord.
No. 16
(Eng.),r. 7.

cf. Ibid.
% Lk

cf. Ord.
No. 18
(Eng.), r. 1.

Third
parties.
cf.15 and
16 Geo. V,
c. 49,s.39.
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(2) Every person served with any such notice as
aforesaid shall thenceforth be deemed a party to the
cause or matter with the same rights in respect of his
defence against the claim as if he had been duly sued in

8 the ordinary way by the defendant.

4. (1) Rules of court not inconsistent with this Part Bulesof
may be made preseribing all matters which are necessary i
or convenient to be prescribed for carrying out the
objects and intentions of this Part.

10 (2) All rules of court made for the purposes re-
ferred to in subsection one of this section shall—

(a) be published in the Gazette;

(b) take effect from the date of publication or from
a later date to be specified in the rules of court;

15 (¢) be laid before both Houses of Parliament within
fourteen sitting days - after the publication
thereof if Parliament is in session, and if not,
then within fourteen sitting days after the com-
mencement of the next session.

20 If either House of Parliament passes a reso-
lution of which notice has Leen given at any time
within fifteen sitting days after such rules of
court have been laid before such House disallow-
ing any rule of court or part thereof, such rule

25 of court or part shall thereupon cease to have
effect.

(3) The power to make rules of court conferred by
this section may be exercised—

(a) in relation to proceedings in the Supreme Court,
30 by a majority of the judges of the Supreme
Court;
(b) in relation to proceedings in the District Courts,
by a majority of the District Court judges;
(e) in relation to proceedings in courts of petty
38 sessions exercising jurisdicetion under the Small
Debts Recovery Act, 1912, as amended by
swbsequent Acts, by the Governor.

PART
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PART II11.

CONTRIBUTION BETWEEN 'TORT-FEASORS.

5. (1) Where damage is suffered by any person as a
result of a tort (whether a erime or not)—

(a)

(b)

(c)

judgment recovered against any tort-feasor
liable in respect of that damage shall not be a
bar to an action against any other person who
would, if sued, have been liable as a joint tort-
feasor in respect of the same damage;

if more than one action is brought in respect of
that damage by or on behalf of the person by
whom it was suffered, or for the benefit of the
estate, or of the wife, husband, brother, sister,
half-brother, half-sister, parent or child, of
that person, against tort-feasors liable in
respect of the damage (whether as joint tort-
feasors or otherwise) the sums recoverable
under the judgments given in those actions by
way of damages shall not in the aggregate ex-
ceed the amount of the damages awarded by the
judgment first given; and in any of those actions,
other than that in which judgment is first given,
the plaintiff shall not be entitled to costs unless
the court is of opinion that there was reason-
able ground for bringing the action;

any tort-feasor liable in respect of that damage
may recover contribution from any other tort-
feasor who is, or would if sued have been, liable
in respect of the same damage, whether as a
joint tort-feasor or otherwise, so, however, that
no person shall be entitled to recover contribu-
tion under this section from any person entitled
to be indemnified by him in respect of the
liability in respect of which the contribution is
sought.

(2) In any proceedings for contribution under this

section the amount of the contribution recoverable from
any person shall be such as may be found by the court to

be

Proceedings
against and
contribution
between
joint and
several
tort-feasors.
cf. 25 and

26 Geo. V,
c. 30, 8. 6.
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be just and equitable having regard to the extent of that
person’s responsibility for the damage; and the court
shall have power to exempt any person from liability to
make contribution, or to direct that the contribution to be
6 recovered from any person shall amount to a complete
indemnity.
(3) For the purposes of this section—
(a) the expressions ‘““parent’’ and ‘“child’’ have the
same meanings as they have for the purposes of
10 the Compensation to Relatives Aect of 1897, as
amended by subsequent Acts; and r
(h) the reference in this section to ‘“the judgment
first given’’ shall, in a case where that judgment
is reversed on appeal, be construed as a refer-
15 ence to the judgment first given which is not so
reversed and, in a case where a judgment is
varied on appeal, be construed as a reference to
that judgment as so varied.
(4) Nothing in this section shall—
20 (a) apply with respect to any tort committed before
the commencement of this Part; or
(b) affeet any ecriminal proceedings against any
person in respect of any wrongful act; or A
(¢) render enforceable any agreement for indemnity
25 which would not have been enforceable if this
section had not been passed.

PART TV.
A1TACHMENT 0OF INSURANCE MONEYS.

6. (1) If any person (hereinafter in this Part referred Amount of

30 to as the insured) has, whether before or after the com- ]lfg”({;}}f]‘g;o
mencement of this Act, entered into a contract of insur- on insurance

ance by which he is indemnified against liability to pay ;0;:1311

any damages or compensation, the amount of his liabilitv against that
shall on the happening of the event giving rise to the l‘;“h’.h}"'AC'
35 claim for damages or compensation, and notwithstandine No. 31, 1936,

that *%
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that the amount of such liability may not then have been
determined, be a charge on all insurance moneys that are
or may become payable in respect of that liability.

(2) If, on the happening of the event giving rise

5 to any claim for damages or compensation as aforesaid,

the insured (being a corporation) is being wound up, or

if any subsequent winding-up of the insured (being a

corporation) is deemed to have commenced not later than

the happening of that event, the provisions of subsection

10 one of this section shall apply notwithstanding the
winding-up.

(3) Every charge created by this section shall have
priority over all other charges affecting the said insur-
ance moneys, and where the same insurance moneys are

15 subject to two or more charges by virtue of this Part
those charges shall have priority between themselves in
the order of the dates of the events out of which the lia-
bility arose, or, if such charges arise out of events hap-
pening on the same date, they shall rank equally between

20 themselves.

(4) Every such charge as aforesaid shall be en-
forceable by way of an action against the insurer in the
same way and in the same court as if the action were an
action to recover damages or compensation from the in-

25 sured; and in respect of any such action and of the judg-
ment given therein the parties shall, to the extent of the
charge, have the same rights and liabilities, and the court
shall have the same powers, as if the action were against
the insured:

30 Provided that, except where the provisions of sub-
section two of this section apply, no such action shall be
commenced in any court except with the leave of that
court.

(5) Such an action may be brought although judg-

35 ment has been already recovered against the insured for
damages or compensation in respect of the same matter.,

(6) Any payment made by an insurer under the
contract of insurance without actual notice of the exis-
tence of any such charge shall to the extent of that pay-

40 ment be a valid discharge to the insurer, notwithstanding
anything in this Part contained. (7)
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(7) No insurer shall be liable under this Part for
any sum beyond the limits fixed by the contract of insur-
ance between himself and the insured.

(8) Nothing in this section shall affect the opera-

6 tion of any of the provisions of the Workers’ Compensa-
tion Act, 1926-1945, or the Motor Vehicles (Third Party

Insurance) Act, 1942 L]
»
2
b
Sydney: Thomas Henry Tennant, Government Printer—1946. : .
[7d.] ]
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To

A BILL

make certain provisions in relation
to actions of tort and in relation to rights
against third parties; to amend the law with
respect to proceedings against, and contri-
butions between, tort-feasors; to make
certain provisions in relation to charges
upon insurance moneys payable as in-
demnity for liability to pay damages or
compensation; and for purposes connected
therewith.

[Magor MARTIN ;—5 March, 1946.]
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E it enacted by the King’s Most Excellent Majesty,

by and with the advice and consent of the Legis-

lative Council and Legislative Assembly of New South

Wales in Parliament assembled, and by the authority of
5 the same, as follows :—

PART 1.
PrELIMINARY.

1. (1) This Act may be cited as the ‘“Law Reform
(Miscellaneous Provisions) Act, 1946.”
10 (2) This Act is divided into Parts as follows:—
PART I.—PrELIMINARY—s. 1.
PART II.—ALTERNATIVE DEFENDANTS AND THIRD
Parry PrROCEDURE—sS. 2-4.
PART II1.—CONTRIBUTION BETWEEN TORT-FEASORS—
15 SHLO.

PART IV.—ATTACHMENT OF INSURANCE MONEYS—
s. 6.

PART I1.
ALTERNATIVE DEFENDANTS AND THIRD PARTY PROCEDURE.

20 2. (1) In an action of tort in any court the following
provisions shall have effect :— _ y

(a) All persons may be joined as defendants
against whom the right to any relief is alleged
to exist, whether jointly or severally or in the
25 alternative; and judgment or verdict and judg-
ment may be given against such one or more of
the defendants as may be found to be liable,
according to their respective liabilities;, without

any amendment,

30 (b) It shall not be necessary that every defendant
shall be interested as to all the relief prayed
for, or as to every cause of action included in
any proceeding against him; but the court may
make such order as may appear just to prevent

35 any defendant. from being embarrassed or put
to expense by being required to attend any pro-
céedings in which he may have no interest.

(c)

Short title
and
division
into Parts.
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(¢) Where the plaintiff is in doubt as to the person
from avhom he is entitled to redress, he may join
two or more defendants, to the intent that the
question as to which, if any, of the defendants is
liable, and to what extent, may be determined as
between all parties.

(d) No action shall be defeated by reason of the
misjoinder or nonjoinder of parties, and the
court may in every action deal with the matter
in controversy so far as regards the rights and
interests of the parties actually before it.

(e) The plaintiff may unite in the same action
several causes of action, but if it appear to the
court that any such causes of action cannot be
conveniently tried or disposed of together, the
court may order separate trials of any of such
causes of action to be had, or may make such
other order as may be necessary or expedient
for the separate disposal thereof.

(2) The jurisdiction conferred on a court by para-
graph (b) or paragraph (e) of subsection one of this
section may be exercised by a judge of the court sitting
either in court or in chambers, or in the case of a court
of petty sessions exercising jurisdiction under the Small
Debts Recovery Act, 1912, as amended by subsequent
Acts, by any stipendiary or police magistrate or any
two justices.

3. (1) Any court shall have power to grant in an action
to any defendant in respect of any right claimed or
alleged by him all such relief relating to or connected
with the original subject of the cause or matter, claimed
in like manner against any other person, whether already
a party to the cause or matter or not, who has been duly
served with notice in writing of the claim pursuant to
rules of court or any order of the court, as might properly
have been granted against that person if he had been
made a defendant to an action duly instituted by the same
defendant for the like purpose.

@)

ef. Ord.
No. 16
(Eng.),r.7.

cf. Ibid.
r. 11,

ef. Ord.
No. 18
(Eng.),r. 1.

Third
parties.
cf. 15 and
16 Geo. 'V,
c. 49, 8. 39.
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(2) Every person served with any such notice as
aforesaid shall thenceforth be deemed a party to the
cause or matter with the same rights in respect of his
defence against the claim as if he had been duly sued in

5 the ordinary way by the defendant.

4. (1) Rules of court not inconsistent with this Part
may be made preseribing all matters which are necessary
or convenient to be prescribed for carrying out the
ohjects and intentions of this Part.

10 (2) All rules of court made for the purposes re-
ferred to in subsection one of this section shall—

(a) be published in the Gazette;

(b) take effect from the date of publication or from
a later date to be specified in the rules of court;

15 (¢) be laid before both Houses of Parliament within
fourteen sitting days after the publication
thereof if Parliament is in session, and if not,
then within fourteen sitting days after the com-
mencement of the next session.

20 If either House of Parliament passes a reso-
lution of which notice has Leen given at any time
within fifteen sitting days after such rules of
court have been laid before such House disallow-
ing any rule of court or part thereof, such rule

25 of court or part shall thereupon cease to have
effect.

(3) The power to make rules of court conferred by
this section may be exercised—

(a) in relation to proceedings in the Supreme Court,
30 by a majority of the judges of the Supreme
Court;
(b) in relation to proceedings in the Distriet Courts,
by a majority of the District Court judges;

(c) in relation to proceedings in courts of petty

35 sessions exercising jurisdiction under the Small

Debts Recovery Act, 1912) as amended by
subsequent Acts, by the Governor.

PART

Rules of
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PART III.

CONTRIBUTION BETWEEN TORT-FEASORS.

5. (1) Where damage is suffered by any person as a Proceedings
result of a tort (whether a crime or not)—

(a)

(b)

(c)

(2)

judgment recovered against any tort-feasor
liable in respect of that damage shall not be a
bar to an action against any other person who
would, if sued, have been liable as a joint tort-
feasor in respect of the same damage;

if more than one action is brought in respect of
that damage by or on behalf of the person by
whom it was suffered, or for the benefit of the
estate, or of the wife, husband, brother, sister,
half-brother, half-sister, parent or child, of
that person, against tort-feasors liable in
respect of the damage (whether as joint tort-
feasors or otherwise) the sums recoverable
under the judgments given in those actions by
way of damages shall not in the aggregate ex-
ceed the amount of the damages awarded by the
judgment first given; and in any of those actions,
other than that in which judgment is first given,
the plaintiff shall not be entitled to costs unless
the court is of opinion that there was reason-
able ground for hringing the action;

any tort-feasor liable in respect of that damage
may recover contribution from any other tort-
feasor who is, or would if sued have been, liable
in respect of the same damage, whether as a
joint tort-feasor or otherwise, so, however, that
no person shall be entitled to recover contribu-
tion under this section from any person entitled
to be indemnified by him in respect of the
liability in respect of which the contribution is
sought.

In any proceedings for contribution under this

section the amount of the contribution recoverable from
any person shall be such as may be found by the court to

be

against and
contribution
between
joint and
several
tort-feasors.
cf. 25 and
26 Geo. V,

c. 30, 8. 6.
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be just and equitable having regard to the extent of that
person’s responsibility for the damage; and the court
shall have power to exempt any person from liability to
make contribution, or to direct that the contribution to be
recovered from any person shall amount to a complete
indemnity.

(3) For the purposes of this section—

(a) the expressions ‘““parent’’ and ‘“child’’ have the
same meanings as they have for the purposes of
the Compensation to Relatives Act of 1897, as
amended by subsequent Aects; and

(b) the reference in this section to ““the judgment
first given’’ shall, in a case where that judgment
is reversed on appeal, be construed as a refer-
ence to the judgment first given which is not so
reversed and, in a case where a judgment is
varied on appeal, be construed as a reference to
that judgment as so varied.

(4) Nothing in this section shall—

(a) apply with respect to any tort committed before

the commencement of this Part; or

(b) affect any eriminal proceedings against any
person in respect of any wrongful act; or

(¢) render enforceable any agreement for indemnity
which would not have been enforceable if this
section had not been passed.

PART IV.
A1TACHMENT oF INSURANCE MoONEYS.

6. (1) If any person (hereinafter in this Part referred

30 to as the insured) has, whether before or after the com-

mencement of this Aect, entered into a contract of insur-
ance by which he is indemnified against liability to pay
any damages or compensation, the amount of his liability
shall, on the happening of the event giving rise to the

35 claim for damages or compensation, and notwithstanding

that

Amount of
liability to
be charge

on insurance
moneys
payable
against that
liability.

cf. N.Z. Act
No. 31, 1936,
8. 9.




Act No. , 1946.

Law Reform (Miscellaneous Provisions).

that the amount of such liability may not then have been
determined, be a charge on all insurance moneys that are
or may become payable in respect of that liability.

(2) If, on the happening of the event giving rise

b to any claim for damages or compensation as aforesaid,

the insured (being a corporation) is being wound up, or

if any subsequent winding-up of the insured (being a

corporation) is deemed to have commenced not later than

the happening of that event, the provisions of subsection

10 one of this section shall apply notwithstanding the
winding-up.

(3) Every charge created by this section shall have
priority over all other charges affecting the said insur-
ance moneys, and where the same insurance moneys are

16 subject to two or more charges by virtue of this Part
those charges shall have priority between themselves in
the order of the dates of the events out of which the lia-
bility arose, or, if such charges arise out of events hap-
pening on the same date, they shall rank equally between

20 themselves.

(4) Every such charge as aforesaid shall be en-
forceable by way of an action against the insurer in the
same way and in the same court as if the action were an
action to recover damages or compensation from the in-

25 sured; and in respect of any such action and of the judg-
ment given therein the parties shall, to the extent of the
charge, have the same rights and liabilities, and the court
shall have the same powers, as if the action were against
the insured:

30 Provided that, except where the provisions of sub-
section two of this section apply, no such action shall be
commenced in any court except with the leave of that
court.

(5) Such an action may be brought although judg-
85 ment has been already recovered against the insured for
damages or compensation in respect of the same matter.

(6) Any payment made by an insurer under the
contract of insurance without actual notice of the exis-
tence of any such charge shall to the extent of that pay-
ment be a valid discharge to the insurer, notwithstanding
anything in this Part contained. (7)
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(7) No insurer shall be liable under this Part for
any sum beyond the limits fixed by the contract of insur-
ance between himself and the insured.

(8) Nothing in this section shall affect the opera-

6 tion of any of the provisions of the Workers’ Compensa-

tion Act, 1926-1945, or the Motor Vehicles (Third Party
Insurance) Act, 1942.

Sydney: Thomas Henry Tennant, Government Printer—1946.

[7d.]

.
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Law Reform (Miscellaneous Provisions) Bill, 1946.

EXPLANATORY NOTE.

THr objects of this Bill are to provide—

¢Y)

@

(3)

(4
(5)

that a person against whom a wrong has been committed and who is in doubt
as to which of two or more persons is responsible therefor or whether all or
some of such persons are jointly responsible, may sue such two or more
persons as defendants in one action, and so have the question of liability
determined ;

that a person sued may join a third party as defendant where he considers
he can establish that that third party is jointly liable, is solely liable, or is
liable to indemnify such person first-mentioned;

for the abolition of the rule of law whereunder a plaintiff who has obtained
judgment against any one person responsible for a wrong suffered by him,
may not sue any other person responsible therefor even though nothing may
in fact be recoverable under the judgment abovementioned ;

that a person adjudged liable in damages in an action of tort may recover,
from any other persons also liable, a just proportion of the total damages;

that on the happening of an event giving rise to a claim for damages or
compensation in respect of which the party liable is entitled to be indemnified
by an insurer, any insurance moneys payable shall be subject to a charge
in favour of the plaintiff to the amount of any verdict which may be obtained.

Certain provisions of an ancillary and machinery nature are made.

99005

83—
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To

make certain provisions in relation
to actions of tort and in relation to rights
against third parties; to amend the law with
respect to proceedings against, and contri-
butions between, tort-feasors; to make

certain provisions in relation to charges
upon insurance moneys payable as in-

demnity for liability to pay damages or

compensation; and for purposes connected
therewith.

[Magsor MARTIN ;—5 March, 1946.]
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E it enacted by the King’s Most Excellent Majesty,

B by and with the advice and consent of the Legis-

lative Council and Legislative Assembly of New South

Wales in Parliament assembled, and by the authority of
5 the same, as follows :—

PART 1.
PreELiMINARY.

1. (1) This Act may be cited as the ‘“Law Reform
(Miscellaneous Provisions) Act, 1946.%’

10 (2) This Aect is divided into Parts as follows:—

PART I.—PRELIMINARY—s. 1.
PART II.—ALTERNATIVE DEFENDANTS AND 'THIRD

PAarTy PROCEDURE—SS. 2-4.

PART IIT.—CoNTRIBUTION BETWEEN TORT-FEASORS—

15

S. 9

PART IV.—ATTACHMENT 0F INSURANCE MONEYS—

s. 6.

PART II.

ALTERNATIVE DEFENDANTS AND THIRD PARTY ProcepURE.

20 2. (1) In an action of tort in any court the following
provisions shall have effect:—

(a)

26

30 (b)

35

All persons may be joined as defendants
against whom the right to any relief is alleged
to exist, whether jointly or severally or in the
alternative; and judgment or verdicet and judg-
ment may be given against such one or more of
the defendants as may be found to be liable,
according to their respective liabilities, without
any amendment.

It shall not be necessary that every defendant
shall be interested as to all the relief prayed
for, or as to every cause of action included in
any proceeding against him; but the court may
make such order as may appear just to prevent
any defendant from being embarrassed or put
to expense by being required to attend any pro-
ceedings in which he may have no interest.

(c)

Short title
and
division
into Parts.

Special
provisions in
relation to
certain actions
of tort.

cf. Ord.
No. 16

(Eng.),r. 4.

ef. Ibid.
: - ied A
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(¢) Where the plaintiff is in doubt as to the person
from whom he is entitled to redress, he may join
two or more defendants, to the intent that the
question as to which, if any, of the defendants is
liable, and to what extent, may be determined as
between all parties.

(d) No action shall be defeated by reason of the
misjoinder or nonjoinder of parties, and the
court may in every action deal with the matter
in controversy so far as regards the rights and
interests of the parties actually before it.

(e) The plaintiff may unite in the same action
several causes of action, but if it appear to the
court that any such causes of action cannot be
conveniently tried or disposed of together, the
court may order separate trials of any of such
causes of action to be had, or may make such
other order as may be necessary or expedient
for the separate disposal thereof.

(2) The jurisdiction conferred on a court by para-
graph (b) or paragraph (e) of subsection one of this
section may be exercised by a judge of the court sitting
either in court or in chambers, or in the case of a court
of petty sessions exercising jurisdiction under the Small
Debts Recovery Act, 1912, as amended by subsequent
Acts, by any stipendiary or police magistrate or any
two justices.

3. (1) Any court shall have power to grant in an action
to any defendant in respect of any right claimed or
alleged by him all such relief relating to or connected
with the original subject of the cause or matter, claimed
in like manner against any other person, whether already
a party to the cause or matter or not, who has been duly
served with notice in writing of the claim pursuant to
rules of court or any order of the court, as might properly
have been granted against that person if he had been
made a defendant to an action duly institnted by the same
defendant for the like purpose.

(2)

cf. Ord.
No. 16
(Bng.), . 7.

cf. Ibid.
Y 11,

ef. Ord.
No. 18
(Eng.),r.1.

Third
parties.

cf. 15 and
16 Geo. V,.
c. 49,s.39.
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(2) Every person served with any such notice as
aforesaid shall thenceforth be deemed a party to the
cause or matter with the same rights in respect of his

defence

against the claim as if he had been duly sued in

5 the ordinary way by the defendant.

4., (1) Rules of court not inconsistent with this Part
may be made prescribing all matters which are necessary
or convenient to be prescribed for carrying out the
ohjects and intentions of this Part.

10 (2) All rules of court made for the purposes re-
ferred to in subsection one of this section shall—

(a)

be published in the Gazette;

(b) take effect from the date of publication or from

15 (e)

20

25

a later date to be specified in the rules of court;

be laid before both Houses of Parliament within
fourteen sitting days after the publication
thereof if Parliament is in session, and if not,
then within fourteen sitting days after the com-
mencement of the next session.

If either House of Parliament passes a reso-
lution of which notice has been given at any time
within fifteen sitting days after such rules of
court have been laid before such House disallow-
ing any rule of court or part thereof, such rule
of court or part shall thereupon cease to have
effect.

(3) The power to make rules of court conferred by
this section may be exercised—

(a)
30

(b)

(c)
35

in relation to proceedings in the Supreme Court,
by a majority of the judges of the Supreme
Court;

in relation to proceedings in the Distriet Courts,
by a majority of the District Court judges;

in relation to proceedings in courts of petty
sessions exercising jurisdiction under the Small
Debts Recovery Aect, 1912, as amended by
subsequent Acts, by the Governor.

PART

Rules of
eourt,
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PART III.

CONTRIBUTION BETWEEN TORT-FEASORS.

3. (1) Where damage is suffered by any person as a
result of a tort (whether a erime or not)—

(a)

(b)

()

judgment recovered against any tort-feasor
liable in respect of that damage shall not be a
bar to an action against any other person who
would, if sued, have been liable as a joint tort-
feasor in respect of the same damage;

if more than one action is brought in respect of
that damage by or on behalf of the person by
whom it was suffered, or for the benefit of the
estate, or of the wife, husband, brother, sister,
half-brother, half-sister, parent or child, of
that person, against tort-feasors liable in
respect of the damage (whether as joint tort-
feasors or otherwise) the sums recoverable
under the judgments given in those actions by
way of damages shall not in the aggregate ex-
ceed the amount of the damages awarded by the
judgment first given; and in any of those actions,
other than that in which judgment is first given,
the plaintiff shall not be entitled to costs unless
the court is of opinion that there was reason-
able ground for bringing the action;

any tort-feasor liable in respect of that damage
may recover contribution from any other tort-
feasor who is, or would if sued have been, liable
in respect of the same damage, whether as a
joint tort-feasor or otherwise, so, however, that
no person shall be entitled to recover contribu-
tion under this section from any person entitled
to be indemnified by him in respect of the
liability in respect of which the contribution is
sought.

(2) In any proceedings for contribution under this
section the amount of the contribution recoverable from
any person shall be such as may be found by the court to

be

Proceedings
against and
contribution
between
joint and
several
tort-feasors.
cf. 25 and
26 Geo. V,

c. 30, 8. 6,
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be just and equitable having regard to the extent of that
person’s responsibility for the damage; and the court
shall have power to exempt any person from liability to
make contribution, or to direct that the contribution to be
6 recovered from any person shall amount to a complete
indemnity.

(3) For the purposes of this section—

(a)

(b)

the expressions ‘““parent’” and ‘“child’’ have the
same meanings as they have for the purposes of
the Compensation to Relatives Act of 1897, as
amended by subsequent Acts; and

the reference in this section to ‘“‘the judgment
first given’’ shall, in a case where that judgment
is reversed on appeal, be construed as a refer-
ence to the judgment first given which is not so
reversed and, in a case where a judgment is
varied on appeal, be construed as a reference to
that judgment as so varied.

(4) Nothing in this section shall—

(a)
(b)
(c)

apply with respect to any tort committed before
the commencement of this Part; or

affect any criminal proceedings against any
person in respect of any wrongful act; or

render enforceable any agreement for indemnity
which would not have been enforceable if this
section had not been passed.

PART IV.

ArracaMENT OF INsuraNceE MONEYS.

6. (1) If any person (hereinafter in this Part referred
30 to as the insured) has. whether before or after the com-
mencement of this Act, entered into a contract of insur-
ance by which he is indemnified against liability to pay
any damages or compensation, the amount of his liability
shall, on the happening of the event giving rise to the
35 claim for damages or compensation, and notwithstanding No. 31,1936,

that

Amount of
liability to
be charge

on insurance
l"(!llt‘_\'s
payable
against that
liability.

cf. N.Z. Act

8.9
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that the amount of such liability may not then have been
determined, be a charge on all insurance moneys that are
or may become payable in respect of that liability.

(2) If, on the happening of the event giving rise

5 to any claim for damages or compensation as aforesaid,

the insured (being a corporation) is being wound up, or

if any subsequent winding-up of the insured (being a

corporation) is deemed to have commenced not later than

the happening of that event, the provisions of subsection

10 one of this section shall apply notwithstanding the
winding-up.

(3) Every charge created by this section shall have
priority over all other charges affecting the said insur-
ance moneys, and where the same insurance moneys are

158 subject to two or more charges by virtue of this Part
those charges shall have priority between themselves in
the order of the dates of the events out of which the lia-
bility arose, or, if such charges arise out of events hap-
pening on the same date, they shall rank equally between

20 themselves.

(4) Every such charge as aforesaid shall be en-
forceable by way of an action against the insurer in the
same way and in the same court as if the action were an
action to recover damages or compensation from the in-

25 sured; and in respect of any such action and of the judg-
ment given therein the parties shall, to the extent of the
charge, have the same rights and liabilities, and the court
shall have the same powers, as if the action were against
the insured:

80 Provided that, except where the provisions of sub-
section two of this section apply, no such action shall be
commenced in any court except with the leave of that
court.

(5) Such an action may be brought although judg-

385 ment has been already recovered against the insured for
damages or compensation in respect of the same matter.

(6) Any payment made by an insurer under the
contract of insurance without actual notice of the exis-
tence of any such charge shall to the extent of that pay-
ment be a valid discharge to the insurer, notwithstanding
anything in this Part contained. (7)
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(7) No insurer shall be liable under this Part for
any sum beyond the limits fixed by the contract of insur-
ance between himself and the insured.

(8) Nothing in this section shall affect the opera-
8 tion of any of the provisions of the Workers’ Compensa-

tion Aect, 1926-1945, or the Motor Vehicles (Third Party
Insurance) Act, 1942,

Sydney: Thomas Henry Tennant, Government Printer—1946.
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Act No. 33, 1946.

An Act to make certain provisions in relation
to actions of tort and in relation to rights
against third parties; to amend the law with
respect to proceedings against, and contri-
butions between, tort-feasors; to make
certain provisions in relation to charges
upon insurance moneys payable as in-
demnity for liability to pay damages or
compensation; and for purposes connected
therewith. [Assented to, 21st May, 1946.]
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BE it enacted by the King’s Most Excellent Majesty,
by and with the advme and consent of the Legis-
lative Council and Legislative Assembly of New South

Wales in Parliament assembled, and by the authority of

the same, as follows :—

PART L
PRELIMINARY,
Short title 1. (1) This Act may be cited as the ‘“‘Law Reform
i;?\(-lision (Miscellaneous Provisions) Act, 1946.”’
into Parts. (2) This Act is divided into Parts as follows:—
PART I.—PreEuiMINARY—s: 1.
PART IL.—AvLterNATIVE DErFENDANTS AND THIRD
ParTy PROCEDURE—sS. 2-4.
PART IIl.—CoNTRIBUTION BETWEEN TORT-FEASORS—
SHOF
PART IV.—ArracaMENT oF INSURANCE MONEYS—
8.0,
PART 11.
AvLrerNATIVE DEFENDANTS AND THIRD PArTYy PROCEDURE.
Special 2. (1) In an action of tort in any court the following
pe ovisions in .« . . . . . -
relion o provisions shall notwithstanding anything contained in
ce 1in actions
of tort. any Act which regulates the pr ooedule and practice of
the court, have effect -
ef. Ord. (a) All persons may be joined as defendants
No. 16

against whom the right to any relief in respect
of or arising out of the same transaction or
series of transactions is alleged to exist, whether
jointly or severally or in the alternative where
if separate actions were brought against such
persons any common question of law or fact
would arise, and judgment or verdict and
judgment may be given against such one or
more of the defendants as may be found to be
liable, according to their respective liabilities,

without any amendment.
ot Thid. (b) It shall not be necessary that every defendant
r.5. shall be interested as to all the relief prayed
for, or as to every cause of action included in
any

(Eng.), r. 4.
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any proceeding against him; but the court may
make such order as may appear just to prevent
any defendant from being embarrassed or put
to expense by being required to attend any pro-
ceedings in which he may have no interest.

(¢) Where the plaintiff is in doubt as to the person
from whom he is entitled to redress, he may join
two or more defendants, to the intent that the
question as to which, if any, of the defendants is
liable, and to what extent, may be determined as
between all parties.

(d) No action shall be defeated by reason of tue
misjoinder or nonjoinder of parties, and the
court may in every action deal with the matter
in controversy so far as regards the rights and
interests of the parties actually before it.

(e) The plaintiff may unite in the same action
several causes of action, but if it appear to the
court that any such causes of action cannot be
conveniently tried or disposed of together, the
court may order separate trials of any of such
causes of action to be had, or may make such
other order as may be necessary or expedient
for the separate disposal thereof.

(2) The jurisdiction conferred on a court by para-
graph (b) or paragraph (e) of subsection one of this
section may be exercised by a judge of the court sitting
either in court or in chambers, or in the case of a court
of petty sessions exercising jurisdiction under the Small
Debts Recovery Act, 1912, as amended by subsequent
Acts, by any stipendiary or police magistrate or any
two justices.

3. (1) Any court shall have power to grant to
any defendant in respect of any right claimed or
alleged by him all such relief relating to or connected
with the original subject of the cause or matter, claimed
in like manner against any other person, whether already
a party to the cause or matter or not, who has been duly
served with notice in writing of the claim pursuant to
rules of court or any order of the court, as might properly
have been granted against that person if he had been

made

cf. Ord.
No. 16
(Eng.), r. 7.

cf. Ibid.
r. 11,

cf. Ord.
No. 18
(Eng.),r. 1.

Third
parties.
ef, 15 and
16 Geo. V,
e.49,s. 39,
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made a defendant to an action duly instituted by the same
defendant for the like purpose.

(2) Every person served with any such notice as
aforesaid shall thenceforth be deemed a party to the
cause or matter with the same rights in respect of his
defence against the claim as if he had been duly sued in
the ordinary way by the defendant.

4, (1) Rules of court not inconsistent with this Part
may be made preseribing all matters which are necessary
or convenient to be prescribed for carrying out the
objects and intentions of this Part.

(2) All rules of court made for the purposes re-
ferred to in subsection one of this section shall—

(a) be published in the Gazette;

(b) take effect from the date of publication or from
a later date to be specified in the rules of court;

(¢) be laid before both Houses of Parliament within
fourteen sitting days after the publication
thereof if Parliament is in session, and if not,
then within fourteen sitting days after the com-
mencement, of the next session.

If either House of Parliament passes a reso-
lution of which notice has been given at any time
within fifteen sitting days after such rules of
court have been laid before such House disallow-
ing any rule of court or part thereof, such rule
of court or part shall thereupon cease to have
effect.

(3) The power to make rules of court conferred by
this section may be exercised—

(a) in relation to proceedings in the Supreme Court,
by a majority of the judges of the Supreme
Court;

(b) in relation to proceedings in the Distriet Courts,
by a majority of the District Court judges;

(e) in relation to proceedings in courts of petty
sessions exercising jurisdiction under the Small
Debts Recovery Aect, 1912, as amended by
swbsequent Acts, by the Governor,

-
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PART III.
CONTRIBUTION BETWEEN TORT-FEASORS.

d. (1) Where damage is suffered by any person as a Proceediugds
3 . e against an
result of a tort (whether a erime or not) o e chrean

: s between
(a) judgment recovered against any tort-feasor jsintana

liable in respect of that damage shall not be a Severfal }
bar to an action against any other person who z(f’r;;if;'“
would, if sued, have been liable as a joint tort- 26 Geo. v,
feasor in respect of the same damage; e. 30, . 6.

(b) if more than one action is brought in respect of
that damage by or on behalf of the person by
whom it was suffered, or for the benefit of the
estate, or of the wife, husband, brother, sister,
half-brother, half-sister, parent or child, of
that person, against tort-feasors liable in
respect of the damage (whether as joint tort-
feasors or otherwise) the sums recoverable
under the judgments given in those actions by
way of damages shall not in the aggregate ex-
ceed the amount of the damages awarded by the
judgment first given; and in any of those actions,
other than that in which judgment is first given,
the plaintiff shall not be entitled to costs unless
the court is of opinion that there was reason-
able ground for bringing the action;

(¢) any tort-feasor liable in respect of that damage
may recover contribution from any other tort-
feasor who is, or would if sued have been, liable
in respect of the same damage, whether as a
joint tort-feasor or otherwise, so, however, that
no person shall be entitled to recover contribu-
tion under this section from any person entitled
to be indemnified by him in respect of the
liability in respect of which the contribution is
sought.

(2) In any proceedings for contribution under this
section the amount of the contribution recoverable from
any person shall be such as may be found by the court to

be
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be just and equitable having regard to the extent of that
person’s respongibility for the damage; and the court
shall have power to exempt any person from liability to
make contribution, or to direct that the contribution to be
recovered from any person shall amount to a complete
indemnity.

(3) For the purposes of this section—

(a) the expressions ‘“parent’’ and ‘“child’’ have the
same meanings as they have for the purposes of
the Compensation to Relatives Act of 1897, as
amended by subsequent Acts; and

(b) the reference in this section to ““the judgment
first given’’ shall, in a case where that judgment
is reversed on appeal, be construed as a refer-
ence to the judgment first given which is not so
reversed and, in a case where a judgment is
varied on appeal, be construed as a reference to
that judgment as so varied.

(4) Nothing in this section shall—

(a) apply with respect to any tort committed before
the commencement of this Part; or

(b) affect any ecriminal proceedings against any
person in respect of any wrongful act; or

(¢) render enforceable any agreement for indemnity
which would not have been enforceable if this
section had not been passed.

PART TV.
ATTACHMENT OF INSURANCE MONEYS.

6. (1) If any person (hereinafter in this Part referred
to as the insured) has, whether before or after the com-
mencement of this Act, entered into a contract of insur-
ance by which he is indemnified against liability to pay
any damages or compensation, the amount of his liability
shall on the happening of the event giving rise to the
claim for damages or compensation, and notwithstanding

that
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that the amount of such liability may not then have beeu
determined, be a charge on all insurance moneys that are
or may become payable in respect of that liability.

(2) If, on the happening of the event giving rise
to any claim for damages or compensation as aforesaid,
the insured (being a corporation) is being wound up, or
if any subsequent winding-up of the insured (being a
corporation) is deemed to have commenced not later than
the happening of that event, the provisions of subsection
one of this section shall apply notwithstanding the
winding-up.

(3) Every charge created by this section shall have
priority over all other charges affecting the said insur-
ance moneys, and where the same insurance moneys are
subject to two or more charges by virtue of this Part
those charges shall have priority between themselves in
the order of the dates of the events out of which the lia-
bility arose, or, if such charges arise out of events hap-
pening on the same date, they shall rank equally between
themselves.

(4) Every such charge as aforesaid shall be en-
forceable by way of an action against the insurer in the
same way and in the same court as if the action were an
action to recover damages or compensation from the in-
sured ; and in respect of any such action and of the judg-
ment given therein the parties shall, to the extent of the
charge, have the same rights and liabilities, and the court
shall have the same powers, as if the action were against
the insured:

Provided that, except where the provisions of sub-
section two of this section apply, no such action shall he
commenced in any court except with the leave of that
court. Leave shall not be granted in any case where the
court is satisfied that the insurer is entitled under the
terms of the contract of insurance to disclaim liability,
and that any proceedings, including arbitration proceed-
ings, necessary to establish that the insurer is so entitled
to diselaim, have been taken.

(5) Such an action may be brought although judg-
ment has been already recovered against the insured for
damages or compensation in respect of the same matter.

(6)
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(6) Any payment made by an insurer under the
contract of insurance without actual notice of the exis-
tence of any such charge shall to the extent of that pay-
ment be a valid discharge to the insurer, notwithstanding
anything in this Part contained.

(7) No insurer shall be liable under this Part for
any greater sum than that fixed by the contract of
insurance between himself and the insured.

(8) Nothing in this section shall affect the opera-
tion of any of the provisions of the Workers’ Compensa-
tion Act, 1926-1945, or the Motor Vehicles (Third Party
Insurance) Act, 1942,

By Authority:
THoMAs HENRY TENNANT, Government Printer, Sydney, 1946.
[3d.]
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Act No. 33, 1946,

An Act to make certain provisions in relation

to actions of tort and in relation to rights
against third parties; to amend the law with
respect to proceedings against, and contri-
butions between, tort-feasors; to make
certain provisions in relation to charges
upon insurance moneys payable as in-
demnity for liability to pay damages or
compensation; and for purposes connected
therewith. [Assented to, 21st May, 1946.]

BE

I have examined this Bill, and find it to correspond in all respects
with the Bill as finally passed by both Houses.
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1') 13 it enacted by the King's Most Excellent Majesty,
A by and with the advice and consent of the Legis-
lative Council and Legislative Assembly of New South

Wales in Parliament assembled, and by the authority of

the same, as follows :(—

PART 1.
PRELIMINARY.
Short title 1. (1) This Act may be cited as the “Law Reform
= (Miscellaneous Provisions) Act, 1946.”
ita Hexts, (2) This Act is divided into Parts as follows:—

PART I.—PRELIMINARY—sS. 1.

PART II.—AvreErNATIVE DEFENDANTS AND THIRD
Parry ProcEDURE—sSS. 2-4,

PART I1I.—CoNTRIBUTION BETWEEN TORT-FEASORS—
5. 59"

PART IV.—ArracaMENT oF INSURANCE MONEYS—
SH0,

PART II.
AvUTERNATIVE DErENDANTS AND Tiiep PArry PROCEDURE.
Special 2. (1) In an action of tort in any court thé following

provisions in

relation o provisions shall notwithstanding anything contained in

certain actions

of tort. any Act which regulates the procedure and practice of
the court, have effect :—

ef. Ord. (a) All persons may be joined as defendants

?1(-:)}1?),1; - against whom the right to any reliet in respect

of or arising out of the same transaction or
series of transactions is alleged to exist, whether
jointly or severally or in the alternative where
if separate actions were brought against such
persons any common question of law or fact
would arise, and judgment or verdiet and
judgment may be given against such one or
more of the defendants as may be found to be
liable, according to their respective liabilities,
without any amendment.

cf. Ibid. (b) It shall not be necessary that every defendant
% 5. shall be interested as to all the relief prayed

for, or as to every cause of action included in
any

ar &
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any proceeding against himj; but the court may
make such order as may appear just to prevent
any defendant from being embarrassed or put
to expense by being required to attend any pro-
ceedings in which he may have no interest.

(¢) Where the plaintiff is in doubt as to the person
from whom he is entitled to redress, he may join
two or more defendants, to the intent that the
question as to which, if any, of the defendants is
liable, and to what extent, may be determined as
between all parties.

(d) No action shall be defeated by recason of tue
misjoinder or nonjoinder of parties, and the
court may in every action deal with the matter
in controversy so far as regards the rights and
interests of the parties actually before it.

(e) The plaintiff may unite in the same action
several causes of action, but if it appear to the
court that any such causes of action cannot be
conveniently tried or disposed of together, the
court may order separate trials of any of such
causes of action to be had, or may make such
other order as may be necessary or expedient
for the separate disposal thereof.

(2) The jurisdiction conferred on a court by para-
graph (b) or paragraph (e) of subsection one of this
section may be exercised by a judge of the court sitting
either in court or in chambers, or in the case of a court
of petty sessions exercising jurisdiction under the Small
Debts Recovery Act, 1912, as amended by subsequent
Acts, by any stipendiary or police magistrate or any
two justices.

3. (1) Any court shall have power to grant to
any defendant in respect of any right claimed or
alleged by him all such relief relating to or connected
with the original subject of the cause or matter, claimed
in like manner against any other person, whether already
a party to the cause or matter or not, who has heen duly
served with notice in writing of the claim pursuant to
rules of court or any order of the court, as might properly
have been granted against that person if he had been

made

3

cf. Ord.
No. 16
(Eng.),r. 7.

ef. Tbid.
raeddl

ef. Ord.
No. 18
(Eng.),r. 1.

Third
parties.
cf, 15 and
16 Geo. V,
c. 49, 8. 39.
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made a defendant to an action duly instituted by the same
defendant for the like purpose.

(2) Every person served with any such notice as
aforesaid shall thenceforth be deemed a party to the
cause or matter with the same rights in respect of his
defence against the claim as if he had been duly sued in
the ordinary way by the defendant.

4. (1) Rules of court not inconsistent with this Part
may be made prescribing all matters which are necessary
or convenient to be prescribed for carrying out the
ohjects and intentions of this Part.

(2) All rules of court made for the purposes re-
ferred to in subsection one of this section shall—
(a) be published in the Gazette;
(b) take effect from the date of publication or from
a later date to be specified in the rules of court;
(¢) be laid before both Houses of Parliament within
fourteen sitting days after the publication
thereof if Parliament is in session, and if not,
then within fourteen sitting dayvs after the com-
mencement of the next session.

If either House of Parliament passes a reso-
lution of which notice has Leen given at any time
within fifteen sitting days after such rules of
court have been laid before such House disallow-
ing any rule of court or part thereof, such rule
of court or part shall thereupon cease to have
effect.

(3) The power to make rules of court conferred by
this section may be exercised—

(a) in relation to proceedings in the Supreme Court,
by a majority of the judges of the Supreme
Court;

(b) in relation to proceedings in the District €Courts,
by a majority of the District Court judges;

(e¢) in relation to proceedings in courts of petty
sessions exercising jurisdiction under the Small
Debts Recovery Aect, 1912, as amended by
swbsequent Acts, by the Governor.

PART

-~

-
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PART III.
CONTRIBUTION BETWEEN TORT-FEASORS.

d. (1) Where damage is suffered by any person as a Proweélin%s
. & ; S 2 i 5 against an
result of a tort (whether a crime or not)— chibutaiton

s % between
(a) judgment recovered against any tort-feasor jointana
liable in respect of that damage shall not be a :i::_’féasors
bar to an action against any other person who :
Gs S _y g ef. 25 and
would, if sued, have been liable as a joint tort- 26 Geo.V,

feasor in respect of the same damage; ¢. 80, . 6.

(b) if more than one action is brought in respect of
that damage by or on behalf of the person by
whom it was suffered, or for the benefit of the
estate, or of the wife, husband, brother, sister,
half-brother, half-sister, parent or child, of
that person, against tort-feasors liable in
respect of the damage (whether as joint tort-
feasors or otherwise) the sums recoverable
under the judgments given in those actions by
way of damages shall not in the aggregate ex-
ceed the amount of the damages awarded by the
judgment first given; and in any of those actions,
other than that in which judgment is first given,
the plaintiff shall not be entitled to costs unless
the court is of opinion that there was reason-
able ground for bringing the action;

(¢) any tort-feasor liable in respect of that damage
may recover contribution from any other tort-
feasor who is, or would if sued have been, liable
in respect of the same damage, whether as a
joint tort-feasor or otherwise, so, however, that
no person shall be entitled to recover contribu-
tion under this section from any person entitled
to be indemnified by him in respect of the
liability in respect of which the contribution is
sought.

(2) In any proceedings for contribution under this
seetion the amount of the contribution recoverable from
any person shall be such as may be found by the court to

be
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be just and equitable having regard to the extent of that
person’s responsibility for the damage; and the court
shall have power to exempt any person from liability to
make contribution, or to direct that the contribution to be
recovered from any person shall amount to a complete
indemnity.

(3) For the purposes of this section—

(a) the expressions ‘‘parent’” and ‘“child’’ have the
same meanings as they have for the purposes of
the Compensation to Relatives Act of 1897, as
amended by subsequent Acts; and

(h) the reference in this section to ‘‘the judgment
first given’’ shall, in a case where that judgment
is reversed on appeal, be construed as a refer-
ence to the judgment first given which is not so
reversed and, in a case where a judgment is
varied on appeal, be construed as a reference to
that judgment as so varied.

(4) Nothing in this section shall—

(a) apply with respect to any tort committed before
the commencement of this Part; or

(b) affect any ecriminal proceedings against any
person in respect of any wrongful act; or

(¢) render enforceable any agreement for indemnity
which would not have been enforceable if this
section had not been passed.

PART TV.
A1TACHMENT oF INSURANCE MONEYS.

6. (1) If any person (hercinafter in this Part referred
to as the insured) has, whether before or after the com-
mencement of this Act, entered into a contract of insur-
ance by which he is indemnified against liability to pay
any damages or compensation, the amount of his liability
shall on the happening of the event giving rise to the
claim for damages or compensation, and notwithstanding

that
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that the amount of such liability may not then have been
determined, be a charge on all insurance moneys that are
or may become pavable in respect of that liability.

(2) If, on the happening of the event giving rise
to any claim for damages or compensation as aforesaid,
the insured (being a corporation) is being wound up, or
if any subsequent winding-up of the insured (being a
corporation) is deemed to have commenced not later than
the happening of that event, the provisions of subsection
one of this section shall apply notwithstanding the
winding-up.

(3) Every charge created by this section shall have
priority over all other charges affecting the said insur-
ance moneys, and where the same insurance moneys are
subject to two or more charges by virtue of this Part
those charges shall have priority between themselves in
the order of the dates of the events out of which the lia-
bility arose, or, if such charges arise out of events hap-
pening on the same date, they shall rank equally between
themselves.

(4) Every such charge as aforesaid shall be en-
foreeable by way of an action against the insurer in the
same way and in the same court as if the action were an
action to recover damages or compensation from the in-
sured; and in respect of any such action and of the judg-
ment given therein the parties shall, to the extent of the
charge, have the same rights and liabilities, and the court
shall have the same powers, as if the action were against
the insured:

Provided that, except where the provisions of sub-
section two of this section apply, no such action shall be
commenced in any court except with the leave of that
court. Leave shall not be granted in any case where the
court is satisfied that the insurer is entitled under the
terms of the contract of insurance to disclaim liability,
and that any proceedings, including arbitration proceed-
ings, necessary to establish that the insurer is so entitled
to disclaim, have been taken.

(9) Sueh an action may be brought although judg-
ment has been already recovered against the insured for
damages or compensation in respecet of the same matter.

(6)
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(6) Any payment made by an insurer under the
contract of insurance without actual notice of the exis-
tence of any such charge shall to the extent of that pay-
ment be a valid discharge to the insurer, notwithstanding
anything in this Part contained.

(7) No insurer shall be liable under this Part for
any greater sum than that fixed by the contract of
insurance between himseltf and the insured.

(8) Nothing in this section shall affect the opera-
tion of any of the provisions of the Workers’ Compensa-
tion Act, 1926-1945, or the Motor Vehicles (Third Party
Insurance) Act, 1942,

In the name and on behalf of His Majesty I assent to
this Act.
F. R. JORDAN,
Lieutenant-Governor.
Government House,
Sydney, 21st May, 1946.




