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Act No. 26, 1942. 
An Act to provide for the incorporation in one 

common fund of certain balances of 
accounts kept by the Public Trustee; for 
these and other purposes to amend the 
Public Trustee Act, 1913-1938, the Trustee 
Act, 1925-1940, and certain other Acts ; 
to validate certain matters ; and for pur-
poses connected therewith. [Assented to, 
14th December, 1942.] 

BE it enacted by the King's Most Excellent Majesty, 
by and with the advice and consent of the Legis-

lative Council and Legislative Assembly of New South 
Wales in Parliament assembled, and by the authority of 
the same, as follows :- 

1. (1) This Act may be cited as the "Public Trustee 
(Amendment) Act, 1942." 

Short title 
and citation. 
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Public Trustee (Amendment). 

Amendment 
of Act No. 
19, 1913. 
Sec. 10. 
(Appoint. 
ment and 
duties of 
agents.) 

Sec 12. 
(Genera.' 
powers and 
duties.) 

(2) The Public Trustee Act, 1913, as amended by 
subsequent Acts and by this Act, may be cited as the 
Public Trustee Act, 1913-1942. 

2. The Public Trustee Act, 1913, as amended by 
subsequent Acts, is amended— 

(1) by omitting from subsection one of section 
ten the words "any person to act as his 
agent for the purpose of administering any 
estate, and any clerk of petty sessions shall, 
at his request, act as such agent within 
his district" and by inserting in lieu thereof 
the words "any officer or employee on the 
staff of the public trustee or any clerk or 
acting clerk of petty sessions to be the 
agent of the public trustee"; 

(ii) by omitting subsection two of the same 
section ; 

by inserting next after subsection one of section 
twelve the following new subsection :— 

(1A) Where the public trustee is appointed 
and acts jointly with any other person in any 
such capacity as is mentioned in subsection one 
of this section the following provisions shall 
have effect :— 

the public trustee and such other person 
jointly shall have and may exercise and 
discharge all or any of the powers, 
authorities, duties and functions which 
the public trustee, if acting alone, would 
have had or might have exercised and 
discharged; 
all moneys under the control of the 
public trustee and such other person 
jointly shall be dealt with in the same 
manner as moneys under the control of 
the public trustee alone ; 
the receipt in writing of the public 
trustee alone for any money, securities, 
or other personal property or effects 

payable 
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Public Trustee (Amendment). 

payable, transferable or deliverable to 
the public trustee and such other 
person jointly shall be a sufficient dis-
charge for the same, and shall effectu-
ally exonerate the person paying, 
transferring or delivering the same 
from seeing to the application or being 
answerable for any loss or misapplica-
tion thereof. 

This subsection shall apply to all cases in 
which the public trustee is appointed and acts 
jointly with any other person whether such 
appointment was made before or after the com-
mencement of the Public Trustee (Amend-
ment) Act, 1942. 

(c) by omitting from subsection one of section 
eighteen all words after the word "intestacy" 
and by inserting in lieu thereof the words "the 
public trustee shall be preferred in the 
following cases :— 

(a) where the widow or widower has con-
sented in writing to the grant to the 
public trustee and— 

the deceased left no child him or 
her surviving; or 
the children or a majority of 
them are infants; or 
a majority of the adult children 
or of such of them as are resi-
dent in New South Wales have 
consented in writing to the grant 
to the public trustee; or 
so far as can be ascertained after 
due inquiry by the public trustee 
there are no adult children 
resident in New South Wales, or 
if so resident such children can-
not be found; or 
the interest of the widow or 
widower, together with the 

interests 

See. 18. 
(Grant of 
probate or 
administra-
tion to the 
public 
trustee.) 
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Public Trustee (Amendment). 

interests of such (if any) of the 
children as are infants and of 
such of the children as, being 
adults, have consented in writing 
to the grant to the public trustee, 
constitute a majority in value of 
the interests in the estate; 

(b) where there is no widow or widower, 
or where the widow or widower is an 
insane patient or an insane or incapable 
person within the meaning of the 
Lunacy Act of 1898 as amended by 
subsequent Acts and— 

Sec. 18d. 
(Election 
by public 
trustee to 
administer.) 

the majority in value of the adult 
next-of-kin or of such of them as 
are resident in New South Wales 
have consented in writing to the 
grant to the public trustee ; or 
so far as can be ascertained after 
due inquiry by the public trustee 
there are no adult next-of-kin 
resident in New South Wales, or, 
if so resident, such adult next-of-
kin cannot be found; or 
the majority in value of the next-
of-kin are infants. 

In any case in which the public trustee is 
entitled to be preferred under paragraph (a) or 
paragraph (b) of this subsection, a certificate 
under the hand and seal of the public trustee 
shall be evidence of the facts in that regard 
stated in such certificate." 

(d) (i) by inserting in subsection one of section 18A 
after the words "leading property" the 
words "in New South Wales"; 

(ii) by omitting from the same subsection the 
words "four hundred pounds" and by 
inserting in lieu thereof the words "six 
hundred pounds"; 



 

Act No. 26, 1942. 

 

 

Public Trustee (Amendment). 

 

• 

• 

• 

by inserting in subsection two of the same 
section after the -words "leaving property" 
the words "in New South Wales"; 
by omitting from the same subsection the 
words "four hundred pounds" and by 
inserting in lieu thereof the words "six 
hundred pounds"; 
by inserting next after subsection three of 
the same section the following new sub-
section :— 

(3A) (a) Where a grant of probate or ef. Act 19=- 
22, No. letters of administration (in this subsection  (N.Z.),48  

referred to as the "original grant") has s.45. 
been made in respect of the estate of any 
deceased person (in this subsection referred 
to as the "original estate") and the person 
to whom the original grant or any subse-
quent or substituted grant of probate or 
letters of administration was made has died 
leaving part of the original estate unad-
ministered and the gross value, as estimated 
by the public trustee, of so much of the 
part of the original estate so left unadmin-
istered as is within New South Wales, does 
not, at the time of the election hereinafter 
referred to, exceed six hundred pounds, and 
no person has, since the death of the last 
executor or administrator, taken out letters 
of administration de bonis non in respect of 
the original estate, the public trustee may 
in all cases where he is entitled to take out 
letters of administration de bonis non, and 
in lieu of taking out such letters, file in the 
office of the Supreme Court an election 
under his hand and seal setting forth the 
fact of the original grant, the death of the 
executor or administrator, and particulars 
of the property so left unadministered, 
and electing to administer the property so 
left unadministered. 

(b), 
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(b) On such election being filed the 
public trustee shall be deemed to be the 
administrator of so much of the part of 
the original estate so left unadministered 
as is within New South Wales in all respect 
as if letters of administration de bonis non 
of the original estate had been duly 
granted to him. 
by omitting from subsection five of the 
same section the words "six hundred 
pounds" and by inserting in lieu thereof 
the words "one thousand pounds"; 

by inserting next after the same subsection 
the following new subsections :— 

If after filing such election a later 
will or a will, as the case may be, is found 
the public trustee shall, as soon as prac-
ticable, file in the said office of the Supreme 
Court a memorandum under his hand stat-
ing the fact. 

On such a memorandum being filed the 
public trustee shall cease to be executor or 
administrator but may, in airy case in which 
he is entitled to obtain probate or to take 
out letters of administration, file a further 
election under this section, or proceed in the 
ordinary manner to obtain probate or letters 
of administration. 

Where the public trustee is not so en-
titled the provisions of section 40D of the 
Wills, Probate and Administration Act, 
1898-1940, shall apply in all respects as if a 
grant of probate or letters of administration 
to the public trustee had ,been revoked. 

Where the public trustee has filed 
an election under subsection one or sub-
section two of this section in respect of the 
property of any person to whom a certifi-
cate of death on war service relates, or has 
filed an election under subsection (3A) of 

this 
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this section in respect of property left un-
administered by a person to whom a 
certificate of death on war service relates, 
and after the filing of such election the 
certificate of death on war service is can-
celled, the public trustee shall, as soon as 
practicable, file in the office of the Supreme 
Court a memorandum under his hand stat-
ing the fact. 

On such a memorandum being filed the 
public trustee shall cease to be executor 
or administrator and the provisions of 
section 40n of the Wills, Probate and Ad-
ministration Act, 1898-1940, shall apply in 
all respects as if a grant of probate or 
letters of administration to the public 
trustee had been revoked. 

In this subsection r" certificate of death on 
war service" means a certificate of death 
on war service issued pursuant to the 
National Security (Supplementary) Regu-
lations or the National Security (War 
Deaths) Regulations made under the 
National Security Act 1939-1940 of the 
Parliament of the Commonwealth of Aus-
tralia or any regulations made under that 
Act amending or replacing the National 
Security (War Deaths) Regulations. 

3. The Public. Trustee Act, 1913, as amended by Further 
subse amendment

oquent Acts 	furtheramended—  , is 	 of Act N. 
19, 1913. 

(a) by omitting sections thirty-three and thirty-four Substituted 
and by inserting in lieu thereof the following as  n,. eeas  .n8e3w4sets4. 
sections :— 34e, 34a. 

33. (1) Where the net value, as ascertained in 
the manner provided by section fifty-five of the 
Principal Act, of an intestate estate under ad-
ministration by the public trustee does not 
exceed two hundred pounds, the public trustee 

may 

Payment to 
widow or to 
relatives of 
illegitimate. 



8 	 Act No. 26, 1942. 

 

Public Trustee (Amendment). 

Mainten-
ance, etc., of 
infant or 
incapable 
person—
moneys not 
exceeding 
£500. 

may, in his absolute discretion, dispose of the 
whole or any paTt of the residue which remains 
after meeting the debts, expenses, liabilities and 
charges referred to in that section, in accord-
ance with the following provisions :— 

The public trustee may pay, transfer 
or convey the whole or any part of such 
residue to the widow (if any) of the 
intestate. 
Where the intestate wa's illegitimate 
and unmarried and has left no lawful 
issue the public trustee may pay, 
transfer or convey the whole or any 
part of such residue to the mother (if 
living) of the intestate. 
Where the deceased was an unmarried 
woman and has left no lawful issue but 
has left an illegitimate child or children 
the public trustee may pay, transfer or 
convey the whole or any part of such 
residue to such illegitimate child or 
children. 

(2) Subject to any disposition made 
under the authority of subsection one of this 
section such residue shall be dealt with in 
accordance with the law relating to the distribu-
tion of the estate of a person dying intestate. 

34. Where an infant, or a person (in this 
section hereinafter referred to as "incapable 
person") who, in the opinion of the public 
trustee, is unable to give a good discharge, is 
entitled to moneys in the hands of the public 
trustee and such moneys do not exceed five 
hundred pounds, then, with respect to such 
infant or incapable person, the public trustee 
may, notwithstanding any law to the contrary, 
from time to time pay such moneys to such 
person as the public trustee thinks fit, to be 
applied by such person for the maintenance, 

education, 
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education, advancement or benefit of such infant 
or incapable person or may himself so apply 
such moneys. 

The public trustee shall not be bound to see 
to the application of the moneys so paid to such 
person. 

34A. (1) If the net value as estimated by the 
public trustee of the estate of any deceased per-
son does. not exceed fifty pounds and the public 
trustee has no knowledge of any application 
having been lodged for probate of the will or 
letters of administration of the estate of such 
deceased person, the public trustee, after giving 
such notice by advertisement or otherwise as 
the public trustee may deem appropriate, may 
sell, call in and convert into money the property 
of the estate of such deceased person and pay 
the debts and liabilities of such deceased person 
of which he has notice and deal with the residue 
in all respects as if probate of the will or letters 
of administration of the estate of the deceased 
person had been duly granted to him. 

If the public trustee is in possession of any 
will of the deceased, such will shall be deposited 
in the probate office of the Supreme Court in 
the same manner as is provided by section thirty 
of the Principal Act. 

The public trustee shall be entitled 
to the same commission as he would have been 
entitled to if probate of the will or letters of 
administration of such estate had been granted 
to him and such commission shall be a first 
charge on such estate. 

Neither the Consolidated Revenue 
Fund nor the public trustee nor any of his 
deputies, officers, servants or agents shall be 
liable for any act done in good faith in pur-
suance of the powers conferred on the public 
trustee by this section. 

34B. 

Estates of 
less than 
£50. 
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Dispute by 
public 
trustee of 
any claim. 

34s. (1) Where the public trustee disputes 
any claim (whether the claimant claims to be a 
creditor or to have a beneficial interest in the 
estate) to which this subsection applies sent in 
to him as executor or administrator and has 
served on the claimant the notice referred to in 
section ninety-three of the Principal Act and 
the claimant has not, within the period of six 
months referred to in that section, commenced 
proceedings to enforce such claim, the public 
trustee may serve a further notice on the 
claimant that unless within a period of two 
months from the date of service of such further 
notice the public trustee is duly served with 
process of court 'issued in proceedings to enforce 
such claim the public trustee will distribute the 
estate without regard to the claim. 

If within the said period.of two months the 
public trustee has not been duly served with 
such process such claim shall thereupon be 
barred and become irrecoverable as against the 
public trustee and the public trustee may pro-
ceed to distribute the estate without regard to 
such claim: 

Provided that the public trustee may, if he 
thinks fit, waive any objection which he might 
otherwise take to proceedings commenced after 
the expiration of the said period of two months. 

(2) Subsection one of this section shall 
apply to and in respect of— 

a claim of any amount made in respect 
of an estate the net value of which, as 
ascertained (without regard to the 
claim) in the manner provided by 
section fifty-five of the Principal Act, 
does not exceed three hundred pounds; 
a claim not exceeding one hundred 
pounds in respect of an estate of any 
value. 

 

(3) 
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(3) The powers conferred by this section 
shall be in addition to the powers exercisable 
under subsection two of section ninety-three of 
the Principal Act. 

(b) (i) by inserting at the end of subsection one of sec. 35. 
section thirty-five the following words :— (General 

The power conferred by paragraph (j) of pu 
powers of 

blic 
this subsection shall, in any case where the trustee.) 

public trustee is appointed trustee, executor 
or administrator of the estate of any 
deceased person either alone or jointly with 
any other person, authorise the payment of 
the reasonable costs of the erection of a 
memorial or a tombstone over the grave of 
such deceased person or, where the deceased 
person is cremated, the reasonable costs of 
a memorial or of any arrangements made 
for the preservation of the ashes of such 
deceased person. 
by omitting from paragraph (n) of subsec-
tion two of section thirty-five the word 
"property" and by inserting in lieu thereof 
the words "real estate as defined in Part 
XV of the Conveyancing Act, 1919-1942"; 
by omitting from the same paragraph the 
words "Part XV of the Conveyancing Act, 
1919" and by inserting in lieu thereof the 
words "that Part"; 
by omitting from paragraph (o) of the same 
subsection the words "two hundred and 
fifty pounds" wherever occurring and by 
inserting in lieu thereof the words "one 
thousand pounds"; 

(c) by inserting next after section thirty-five the New sec. 

following new section:— 	 afiA. 

35A. (1) The public trustee, when acting alone Public 
in relation to any estate, shall not be required tr 

 r
e 

 li
g  suti red to 

to file or file and pass accounts relating to the file 
estate unless the Court, on application by or on accounts. 

behalf of some person interested in the estate, 
shall so order. 

(2); 
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cf. Act No. 
57, 1932, 
s. 30. 

Further 
amendment 
of Act No. 19, 
1913. 

See. 36. 
(Manner of 
investment.) 

Further 
amendment 
of Act No. 
19, 1913. 
New secs. 
36e-38p. 

Common 
fund. 

Public Trustee (Amendment). 

Where the public trustee is appointed 
and acts jointly with ahy other person in rela-
tion to any estate the public trustee and such 
other person shall not be required to file or file 
and pass in the Court accounts relating to the 
estate unless such other person desires to claim 
commission for his pains and trouble or unless 
the Court, on application by or on behalf of some 
person interested in the estate, shall so order. 

The jurisdiction conferred on the 
Court by this section may be exercised by a 
judge sitting either in court or in chambers. 

An order under this section may be made upon 
application heard ex parte. 

4. (1) The Public Trustee Act, 1913, as amended by 
subsequent Acts, is further amended— 

by omitting subsection one of section thirty-six 
and by inserting in lieu thereof the following 
subsection :— 

(1) The public trustee may invest any moneys 
in his hands in any of the securities authorised 
by the Trustee Act, 1925-1940, or by this Act. 
by omitting from subsection two of the same 
section the words "trustees executors and ad-
ministrators by sections four and five of the 
Trustee Act, 1898" and by inserting in lieu 
thereof the words "a trustee (as therein defined) 
by the Trustee Act, 1925-1940." 

(2) The amendments made by subsection one of this 
section shall not invalidate any investment lawfully made 
by the public trustee before the commencement of this 
Act. 

5. The Public Trustee Act, 1913, as amended by 
subsequent Acts, is further amended by inserting next 
after section thirty-six the following new sections :- 

36A. (1) Subject to this Act, balances to the credit 
of all current accounts in the books of the public 
trustee at the commencement of the Public Trustee 

(Amendment) 



Act No. 26, 1942. 	 13 

Public Trustee (Amendment). 

(Amendment) Act, 1942, and at any time thereafter 
kept by the public trustee in any such capacity as is 
mentioned in subsection one of section twelve of this 
Act shall be one common fund and shall be available 
for investment as provided in this Act. 

This subsection shall not apply to or in respect of 
any estate or trust— 

where investment in the common fund is 
expressly forbidden by the instrument of 
trust; or 
where assets are held by the public trustee 
jointly with any other person and such other 
person has objected in writing to its appli-
cation. 

(2) Interest received from investments from 
the common fund shall be credited to an account to 
be called the Interest Suspense Account and shall be 
allocated therefrom as provided in this section. 

(3) Interest shall be allowed on— 
all capital balances on current account form-
ing part of the common fund; 
income balances on current account forming 
part of the common fund where, in the 
opinion of the public trustee, such income 
should be interest earning. 

Interest allowed in respect of income balances 
shall be computed as from such date as the public 
trustee may determine. 

(4) Pursuant to subsection three of this sec-
tion, interest shall be credited at such rate and at 
such time or times as the public trustee may deter-
mine. 

Except as provided in this section, balances in 
the common fund shall be deemed not to earn 
interest. 

36B. (1) Out of the total amount of interest earned Estates 
in each year by all investments from the common Guarantee  and Reserve fund the public trustee may set aside such sum as Account. 

he 
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he may consider necessary, which sum shall be 
carried to an account to be called the Estates 
Guarantee and Reserve Account to be kept by the 
public trustee. 

Any capital profit made upon realisation 
of investments from the common fund shall be car-
ried to the Estates Guarantee• and Reserve Account. 

The Estates Guarantee and Reserve 
Account may be applied for all or any of the 
following purposes :— 

payment to the common fund of an amount 
equivalent to the loss upon realisation of 
any investment made from the common 
fund; 
payment of any costs incurred in protecting 
investments made from the common fund; 
payment of -such other expenses or charges 
incurred in respect of the common fund or 
investments made therefrom as in the 
opinion of the public trustee are properly 
chargeable against the Estates Guarantee 
and Reserve Account; 
payment of any legal costs, charges and 
expenses not ordered by the court to be 
charged against a particular estate or trust 
or otherwise not properly chargeable 
against a particular estate or trust; 
payment of any legal costs, charges and 
expenses not ordered by the court to be 
charged against a particular estate or trust 
but otherwise properly chargeable against 
a particular estate or trust where there are 
insufficient funds in the particular estate 
or trust to meet such costs, charges and 
expenses; 

(1) costs and expenses incurred by the public 
trustee in obtaining legal advice or in legal 
proceedings to which the public trustee is 

or 
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or is made a party where such costs and 
expenses are such that by reason of general 
interest and importance of the subject-
matter of the advice or proceedings, they 
should not, in the opinion of the public 
trustee, be charged against a particular 
estate or trust. 

36c. Where, after allowing interest in pursuance 
of. section 36A of this Act and after setting aside the 
sum referred to in subsection one of section 36a of 
this Act, a surplus remains out of the income of 
investments made from the common fund, such sur-
plus, or -so much thereof as the public trustee may 
determine, may be applied towards production of 
the annual amount incidental to the working of this 
Act. 

Any amount so applied shall be taken into account 
in arranging the fees chargeable under section nine 
of this Act. 

Surplus in-
come from 
common 
fund. 

36n. Moneys in the common fund may be invested— Investment 
of common 

in any of the securities authorised by the fund. 
Trustee Act, 1925-1940; or 
on deposit with the Colonial Treasurer for 
a period or periods not exceeding twelve 
months in any one case which deposit shall 
bear interest at the rate which from time to 
time is the rate of interest fixed in respect 
of Commonwealth Loans issued after the 
commencement of the Public Trustee 
(Amendment) Act, 1942, and any such 
deposit may be renewed from time to time 
for a like period and subject to the like con-
ditions : Provided that the total amount 
invested on deposit with the Colonial Treas-
urer shall not, at any one time, exceed five 
hundred thousand pounds. 

36E. (1) The public trustee may sell investments Withdrawal 

m
om belonging to the common fund and may withdraw cfor  ,ore  

any fund. 
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Power 
to make 
advances. 

Public Trustee (Amendment). 

any part of the moneys belonging to the common 
fund for any purpose of or relating to the exercise 
and discharge by the public trustee of his powers, 
authorities, duties and functions in any such capacity 
as is mentioned in subsection one of section twelve 
of this Act or for any purpose authorised by of 
under this or any other Act. 

The public trustee may withdraw from 
the common fund any amount belonging to any par-
ticular estate or trust included in the common fund 
and may separately invest such amount for the 
benefit of such particular estate or trust. 

Amounts withdrawn from the common 
fund pursuant to this section shall as from the date 
of such withdrawal cease to have any claim for 
interest or otherwise from the common fund. 

36r. (1) (a) The public trustee may make 
advances from the common fund for any purpose of 
or relating to any estate or trust in course of ad-
ministration by him. 

Any sum so advanced shall bear 
interest at a rate to be fixed by the public trustee, 
and such sum and the interest thereon shall be a 
charge on the assets of the estate or trust or on the 
specific asset in respect of which the advance was 
made. 

Where any sum so advanced is applied in or 
towards the discharge of any debt or liability the 
charge under this paragraph shall rank in the same 
order of priority as the debt or liability. 

Any interest received under this sub-
section shall be paid into the Interest Suspense 
Account. 

(2) (a) Where an estate or trust is under 
administration by the public trustee, and any person 
beneficially entitled in that estate or trust makes 
written application to the public trustee for an ad-
vance against his beneficial interest, the public 
trustee may, if he thinks fit, make an advance from 

the 
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the common fund to such person of an amount not 
exceeding one-half of the value as estimated by the 
public trustee of such beneficial interest. 

Any sum so advanced shall bear 
interest at a rate to be fixed by the public trustee and 
such sum and the interest thereon shall be a first 
charge against the beneficial interest of the person 
to whom the advance was made subject only to any 
prior charges upon such beneficial interest of which 
the public trustee had received notice in writing 
before the advance under this subsection was made. 

Any interest received under this sub-
section shall be paid into the Interest Suspense 
Account. 

6. The Public Trustee Act, 1913, as amended by 
subsequent Acts, is further amended— 

by omitting from paragraph (b) of subsection 
one of section forty the words "expenditure in-
curred" and by inserting in lieu thereof the 
words "amount expended"; 
by omitting from subsection one of section forty-
two the words "public trustee's account" and 
by inserting in lieu thereof the words "public 
trustee"; 
by inserting in subsectiori one of section forty-
three after the words "to be registered" the 
words "in his corporate name"; 
by inserting at the end of section fifty the fol-
lowing new subsection :— 

(2) Where the public trustee is appointed and 
acts jointly with any other person (in this sub-
section referred to as "co-administrator") as 
executor or administrator, a certificate under 
his hand, and sealed with his corporate seal, 
certifying that he and such co-administrator 
have taken out probate or letters of administra-
tion, and stating the date when such probate or 

letters 

Further 
amendment of 
Act No. 19, 
1913. 
Sec. 40. 
(Accounts.) 

See. 42. 
(Payments 
to public 
trustee's 
account.) 

See. 43. 
(Shares and 
stock.) 

Sec. 50. 
(Certificate 
of public 
trustee evi-
dence.) 
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Sec. 53. 
(Unclaimed 
balances of 
intestate 
estates.) 

Public Trustee (Amendment). 

letters of administration were granted, and the, 
name, residence and occupation of the deceased 
person shall, notwithstanding any law to the 
contrary, be accepted by all courts, officers and 
other persons, whether acting under any Act or 
not, as prima facie evidence of the death of the 
deceased person, and of the appointment of the 
public trustee and the co-administrator as exe-
cutors or administrators without production of 
any other proof whatever. 

(e) (i) by omitting from subsection one of section 
fifty-three the words "the first week of"; 

(ii) by inserting next after the same subsection 
the following new subsection := 

(1A) (a) Where, after any sum of money 
has been paid into the Treasury pursuant 
to subsection one of this section, proof to 
the satisfaction of the public trustee is fur-
nished that any person is entitled in distri-
bution to any part of the intestate estate 
the public trustee shall certify accordingly 
to the Colonial Treasurer, and shall, in 
such certificate specify the amount of such 
money necessary to meet the claim of such 
person. 

Upon receipt of such certificate 
the Colonial Treasurer shall cause the 
amount specified in the certificate to be paid 
to the public trustee for distribution to the 
person so entitled; but no interest shall be 
allowed or credited to any person so en-
titled in respect of such moneys. 

Nothing in this subsection shall 
be construed as imposing upon the public 
trustee any obligation[ to continue any in-
quiries or investigations as to the persons 
entitled in distribution to any part of an 
intestate estate after moneys lying to the- 

credit 
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credit of that estate have been paid into 
the Treasury pursuant to subsection one of 
this section. 

(iii) by inserting in subsection two of the same 
section after the words "such estate" the 
words "and not paid to the public trustee 
pursuant to subsection (1A) of this section." 

7. (1) The Public Trustee Act, 1913, as amended by aFin
u r

e
t
i
lide

m
r 

 e nt 

subsequent Acts, is further amended— of A ct No. 
19, 1913. 

by omitting from section 53A the words "a suit- sec. 53A. 
able piece of land and the erection thereon and (Moneys 

paid into 
equipment of a suitable building" and by in- trust 
serting in lieu thereof the words "suitable land account.) 

and building and the extension, alteration, reno-
vation, equipment and repair of such building 
so as to render the same suitable"; 
by omitting from section 53c the words "said 
building" and by inserting in lieu thereof the 
words "works of extension, alteration and reno-
vation"; 

Sec. 53c. 
(Vesting im 
public 
trustee.) 

(c) (i) by inserting in section 53D after the word 
"land" where firstly occurring the words 
" and building"; 
by inserting in the same section after 
the word "work" the words "and any 
repairs and alterations which may, from 
time to time, be necessary"; 
by omitting from paragraph one of the 
same section the words "four pounds" and 
by inserting in lieu thereof the words "three 
pounds"; 
by omitting from para'graph two of the 
same section the words "four pounds" and 
by inserting in lieu thereof the words "three 
pounds." 

(2) Subsection one of this section shall be deemed 
to have commenced on the sixteenth day of November, 
one thousand nine hundred and forty-one. 

8. 

Sec. 53D. 
(Recoup-
ment of 
cost.) 
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Amendment 
.of Act 
No. 14, 1925. 
,Sec. 47. 
(Payments 
to the 
public 
trustee.) 

8. (1) The Trustee Act, 1925-1940, is amended— 
by inserting at the end of subsection one of 
section forty-seven the words "and shall also 
furnish such information as to the disability or 
identity of the person for whom such money is 
held in trust as the public trustee may require"; 
by omitting from subsection three of the same 
section all words after the word "discretion," 
and by inserting in lieu thereof the words "exer-
cise in respect of such money the powers con-
ferred upon the public trustee by this or any 
other Act in respect of moneys held in trust for 
an infant." 

(2) The Trustee Act, 1925, as amended by 
subsequent Acts and by this Act, may be cited as the 
Trustee Act, 1925-1942. 

By Authority: 
ALFRED HENRY PETTIFER, Acting Government Printer, Sydney, 1942. 

[Pd.] 

• 
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ANNO SEPTIMO 

GEORGII VI REGIS. 
Act No. 26, 1942. 

An Act to provide for the incorporation in one 
common fund of certain balances of 
accounts kept by the Public Trustee; for 
these and other purposes to amend the 
Public Trustee Act, 1913-1938, the Trustee 
Act, 1925-1940, and certain other Acts ; 
to validate certain matters ; and for pur-
poses connected therewith. [Assented to, 
14th December, 1942.] 

BE it enacted by the King's Most Excellent Majesty, 
by and with the advice and consent of the Legis-

lative Council and Legislative Assembly of New South 
Wales in Parliament assembled, and by the authority of 
the same, as follows :- 

1. (1) This Act may be cited as the "Public Trustee 
(Amendment) Act, 1942." 

(2) 

I have examined this Bill, and find it to correspond in all respects 
with the Bill as finally passed by both Houses. 

G. BOOTH, 
Chairman of Committees of the Legislative Assembly. 

Short title 
and citation. 
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of Act No. 
19, 1913. 
Sec. 10. 
(Appoint-
ment and 
duties of 
agents.) 

Sec 11.2. 
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powers and 
duties.) 

Public Trustee (Amendment). 

(2) The Public Trustee Act, 1913, as amended by 
subsequent Acts and by this Act, may be cited as the 
Public Trustee Act, 1913-1942. 

2. The Public Trustee Act, 1913, as amended by 
subsequent Acts, is amended— 

(i) by omitting from subsection one of section 
ten the words "any person to act as his 
agent for the purpose of administering any 
estate, and any clerk of petty sessions shall, 
at his request, act as such agent within 
his district" and by inserting in lieu thereof 
the words "any officer or employee on the 
staff of the public trustee or any clerk or 
acting clerk of petty sessions to be the 
agent of the public trustee"; 

(ii) by omitting subsection two of the same 
section; 

by inserting next after subsection one of section 
twelve the following new subsection :— 

(1A) Where the public trustee is appointed 
and acts jointly with any other person in any 
such capacity as is mentioned in subsection one 
of this section the following provisions shall 
have effect :— 

the public trustee and such other person 
jointly shall have and may exercise and 
discharge all or any of the powers, 
authorities, duties and functions which 
the public trustee, if acting alone, would 
have had or might have exercised and 
discharged; 
all moneys under the control of the 
public trustee and such other person 
jointly shall be dealt with in the same 
manner as moneys under the control of 
the public trustee alone ; 
the receipt in writing of the public 
trustee alone for any money, securities, 
or other personal property or effects 

payable 

4 
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payable, transferable or deliverable to 
the public trustee and such other 
person jointly shall be a sufficient dis-
charge for the same, and shall effectu-
ally exonerate the person paying, 
transferring or delivering the same 
from seeing to the application or being 
answerable for any loss or misapplica-
tion thereof. 

This subsection shall apply to all cases in 
which the public trustee is appointed and acts 
jointly with any other person whether such 
appointment was made before or after the com-
mencement of the Public Trustee (Amend-
ment) Act, 1942. 

(c) by omitting from subsection one of section 
eighteen all words after the word "intestacy" 
and by inserting in lieu thereof the words "the 
public trustee shall be preferred in the 
following cases :— 

(a) where the widow or widower has con-
sented in writing to the grant to the 
public trustee and— 

the deceased left no child him or 
her surviving; or 
the children or a majority of 
them are infants; or 
a majority of the adult children 
or of such of them as are resi-
dent in New South Wales have 
consented in writing to the grant 
to the public trustee; or 
so far as can be ascertained after 
due inquiry by the public trustee 
there are no adult children 
resident in New South Wales, or 
if so resident such children can-
not be found; or 
the interest of the widow or 
widower, together with the 

inter-dots 

See. 18. 
(Grant of 
probate or 
administra-
tion to the 
public 
trustee.) 
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See. AA. 
(Election 
by public 
trustee to 
administer.) 

interests of such (if any) of the 
children as are infants and of 
such of the children as, being 
adults, have consented in writing 
to the grant to the public trustee, 
constitute a majority in value of 
the interests in the estate; 

(b) where there is no widow or widower, 
or where the widow or widower is an 
insane patient or an insane or incapable 
person within the meaning of the 
Lunacy Act of 1898 as amended by 
subsequent Acts and— 

the majority in value of the adult 
next-of-kin or of such of them as 
are resident in New South Wales 
have consented in writing to the 
grant to the public trustee ; or 
so far as can be ascertained after 
due inquiry by the public trustee 
there are no adult next-of-kin 
resident in New South Wales, or, 
if so resident, such adult next-of-
kin cannot be found; or 
the majority in value of the next-
of-kin are infants. 

In any case in which the public trustee is 
entitled to be preferred under paragraph (a) or 
paragraph (b) of this subsection, a certificate 
under the hand and seal of the public trustee 
shall be evidence of the facts in that regard 
stated in such certificate." 

(d) (i) by inserting in subsection one of section 18A 
after the words "leaving property" the 
words "in New South Wales"; 

(ii) by omitting from the same subsection the 
words "four hundred pounds" and by 
inserting in lieu thereof the words "six 
hundred pounds"; 

• 

• 



Act No. 26, 1942. 	 5 

g. 	 Public Trustee (Amendment). 

by inserting in subsection two of the same 
section after the words "leaving property" 
the words "in New South Wales"; 
by omitting from the same subsection the 
words "four hundred pounds" and by 
inserting in lieu thereof the words "six 
hundred pounds"; 

by inserting next after subsection three of 
the same section the following new sub-
section :— 

(3A) (a) Where a grant of probate or 
letters of administration (in this subsection 
referred to as the "original grant") has 
been made in respect of the estate of any 
deceased person (in this subsection referred 
to as the "original estate") and the person 
to whom the original grant or any subse-
quent or substituted grant of probate or 
letters of administration was made has died 
leaving part of the original estate unad-
ministered and the gross value, as estimated 
by the public trustee, of so much of the 
part of the original estate so left unadmin-
istered as is within New South Wales, does 
not, at the time of the election hereinafter 
referred to, exceed six hundred pounds, and 
no person has, since the death of the last 
executor or administrator, taken out letters 
of administration de bonis non in respect of 
the original estate, the public trustee may 
in all cases where he is entitled to take out 
letters of administration de bonis non, and 
in lieu of taking out such letters, file in the 
office of the Supreme Court an election 
under his hand and seal setting forth the 
fact of the original grant, the death of the 
executor or administrator, and particulars 
of the property so left unadministered, 
and electing to administer the property so 
left unadministered. 

(b) 

cf. Act 1921. 
22, No. 48 
(N.Z.), 
B. 45. 
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(b) On such election being filed the 
public trustee shall be deemed to be the 
administrator of so much of the part of 
the original estate so left unadministered 
as is within New South Wales in all respect 
as if letters of administration de bonis non 
of the original estate had been duly 
granted to him. 
by omitting from subsection five of the 
same section the words "six hundred 
pounds" and by inserting in lieu thereof 
the words "one thousand pounds"; 
by inserting next after the same subsection 
the following new subsections :— 

(5A) If after filing such election a later 
will or a will, as the case may be, is found 
the public trustee shall, as soon as prac-
ticable, file in the said office of the Supreme 
Court a memorandum under his hand stat-
ing the fact. 

On such a memorandum being filed the 
public trustee shall cease to be executor or 
administrator but may, in any case in which 
he is entitled to obtain probate or to take 
out letters of administration, file a further 
election under this section, or proceed in the 
ordinary manner to obtain probate or letters 
of administration. 

Where the public trustee is not so en-
titled the provisions of section 40D of the 
Wills, Probate and Administration Act, 
1898-1940, shall apply in all respects as if a 
graht of probate or letters of administration 
to the public trustee had been revoked. 

(5s) Where the public trustee has filed 
an election under subsection one or sub-
section two of this section in respect of the 
property of any person to whom a certifi-
cate of death on war service relates, or has 
filed an election under subsection (3A) of 

this 
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this section in respect of property left un-
administered by a person to whom a 
certificate of death on war service relates, 
and after the filing of such election the 
certificate of death on war service is can-
celled, the public trustee shall, as soon as 
practicable, file in the office of the Supreme 
Court a memorandum under his hand stat-
ing the fact. 

On such a memorandum being filed the 
public trustee shall cease to be executor 
or administrator and the provisions of 
section 40D of the Wills, Probate and Ad-
ministration Act, 1898-1940, shall apply in 
all respects as if a grant of probate or 
letters of administration to the public 
trustee had been revoked. 

In this subsection "certificate of death on 
war service" means a certificate of death 
on war service issued pursuant to the 
National Security (Supplementary) Regu-
lations or the National Security (War 
Deaths) Regulations made under the 
National Security Act 1939-1940 of the 
Parliament of the Commonwealth of Aus-
tralia or any regulations made under that 
Act amending or replacing the National 
Security (War Deaths) Regulations. 

3, The Public Trustee Act, 1913, as amended by Further 
subsequent Acts, is further amended— 	 amen

ct 
dm 
not of Ao. 

19, 1919. 
(a) by omitting sections thirty-three and thirty-four Substituted 

and by inserting in lieu thereof the following ec,' .  4!,  as n.n3e3w 
sections :— 34e, 34e. 

33. (1) Where the net value, as ascertained in 
the manner provided by section fifty-five of the 
Principal Act, of an intestate estate under ad-
ministration by the public trustee does not 
exceed two hundred pounds, the public trustee 

max 

Payment to 
widow or to 
relatives of 
illegitimate. 
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Mainten-
ance, etc., of 
infant or 
incapable 
person—
moneys not 
exceeding 
£500. 

may, in his absolute discretion, dispose of the 
whole or any part of the residue which remains 
after meeting the debts, expenses, liabilities and 
charges referred to in that section, in accord-
ance with the following provisions :— 

The public trustee may pay, transfer 
or convey the whole or any part of such 
residue to the widow (if any) of the 
intestate. 
Where the intestate wa's illegitimate 
and unmarried and has left no lawful 
issue the public trustee may pay, 
transfer or convey the whole or any 
part of such residue to the mother (if 
living) of the intestate. 
Where the deceased was an unmarried 
woman and has left no lawful issue but 
has left an illegitimate child or children 
the public trustee may pay, transfer or 
convey the whole or any part of such 
residue to such illegitimate child or 
children. 

(2) Subject to any disposition made 
under the authority of subsection one of this 
section such residue shall be dealt with in 
accordance with the law relating to the distribu-
tion of the estate of a person dying intestate. 

34. Where an infant, or a person (in this 
section hereinafter referred to as "incapable 
person") who, in the opinion of the public 
trustee, is unable to give a good discharge, is 
entitled to moneys in the hands of the public 
trustee and such moneys do not exceed five 
hundred pounds, then, with respect to such 
infant or incapable person, the public trustee 
may, notwithstanding any law to the contrary, 
from time to time pay such moneys to such 
person as the public trustee thinks fit, to be 
applied by such person for the maintenance, 

education, 
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education, advancement or benefit of such infant 
or incapable person or may himself so apply 
such moneys. 

The public trustee shall not be bound to see 
to the application of the moneys so paid to such 
person. 

34A. (1) If the net value as estimated by the 
public trustee of the estate of any deceased per-
son does not exceed fifty pounds and the public 
trustee has no knowledge of any application 
having been lodged for probate of the will or 
letters of administration of the estate of such 
deceased person, the public trustee, after giving 
such notice by advertisement or otherwise as 
the public trustee may deem appropriate, may 
sell, call in and convert into money the property 
of the estate of such deceased person and pay 
the debts and liabilities of such deceased person 
of which he has notice and deal with the residue 
in all respects as if probate of the will or letters 
of administration of the estate of the deceased 
person had been duly granted to him. 

If the public trustee is in possession of any 
will of the deceased, such will shall be deposited 
in the probate office of the Supreme Court in 
the same manner as is provided by section thirty 
of the Principal Act. 

The public trustee shall be entitled 
to the same commission as he would have been 
entitled to if probate of the will or letters of 
administration of such estate had been granted 
to him and such commission shall be a first 
charge on such estate. 

Neither the Consolidated Revenue 
Fund nor the public trustee nor any of his 
deputies, officers, servants or agents shall be 
liable for any act done in good faith in pur-
suance of the powers conferred on the public 
trustee by this section. 

Estates of 
less than 
£50. 

34B. 
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Dispute by 
public 
trustee of 
any claim. 

34B. (1) Where the public trustee disputes 
any claim (whether the claimant claims to be a 
creditor or to have a beneficial interest in the 
estate) to which this subsection applies sent in 
to him as executor or administrator and has 
served on the claimant the notice referred to in 
section ninety-three of the Principal Act and 
the claimant has not, within the period of six 
months referred to in that section, commenced 
proceedings to enforce such claim, the public 
trustee may serve a further notice on the 
claimant that unless within a period of two 
months from the date of service of such further 
notice the public trustee is duly served with 
process of court issued in proceedings to enforce 
such claim the public trustee will distribute the 
estate without regard to the claim. 

If within the said period of two months the 
public trustee has not been duly served with 
such process such claim shall thereupon be 
barred and become irrecoverable as against the 
public trustee and the public trustee may pro-
ceed to distribute the estate without regard to 
such claim: 

Provided that the public trustee may, if he 
thinks fit, waive any objection which he might 
otherwise take to proceedings commenced after 
the expiration of the said period of two months. 

(2) Subsection one of this section shall 
apply to and in respect of— 

a claim of any amount made in respect 
of an estate the net value of which, as 
ascertained (without regard to the 
claim) in the manner provided by 
section fifty-five of the Principal Act, 
does not exceed three hundred pounds; 
a claim not exceeding one hundred 
pounds in respect of an estate of any 
value. 

 

131 
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(3) The powers conferred by this section 
shall be in addition to the powers exercisable 
under subsection two of section ninety-three of 
the Principal Act. 

( b) (i) by inserting at the end of subsection one of See. 35. 
section thirty-five the following words :— (General 

public pub The power conferred by paragraph (j) of powers of 

this subsection shall, in any case where the trustee.) 
public trustee is appointed trustee, executor 
or administrator of the estate of any 
deceased person either alone or jointly with 
any other person, authorise the payment of 
the reasonable costs of the erection of a 
memorial or a tombstone over the grave of 
such deceased person or, where the deceased 
person is cremated, the reasonable costs of 
a memorial or of any arrangements made 
for the preservation of the ashes of such 
deceased person. 
by omitting from paragraph (n) of subsec-
tion two of section thirty-five the word 
"property" and by inserting in lieu thereof 
the words "real estate as defined in Part 
XV of the Conveyancing Act, 1919-1942"; 
by omitting from the same paragraph the 
words "Part XV of the Conveyancing Act, 
1919" and by inserting in lieu thereof the 
words "that Part"; 
by omitting from paragraph (o) of the same 
subsection the words "two hundred and 
fifty pounds" wherever occurring and by 
inserting in lieu thereof the words "one 
thousand pounds"; 

(c) by inserting next after section thirty-five the New see. 
following new section:— 	 35A. 

35A. (1) The public trustee, when acting alone Public 
rne

e 
 :11 in relation to any estate, shall not be required required  to 

to file or file and pass accounts relating to the file 
estate unless the Court, on application by or on a"'"te• 
behalf of some person interested in the estate, 
shall so order., 

(2) 
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57, 1932, 
s. 30. 

Further 
amendment 
of Act No. 19, 
1913. 

Sec. 36. 
(Manner of 
investment.) 

Further 
amendment 
of Act No. 
19, 1913. 
New secs. 
36A-313e. 

Common 
fund. 

Public Trustee (Amendment). 

(2) Where the public trustee is appointed 
and acts jointly with ally other person in rela 
tion to any estate the public trustee and such 
other person shall not be required to file or file 
and pass in the Court accounts relating to the 
estate unless such other person desires to claim 
commission for his pains and trouble or unless 
the Court, on application by or on behalf of some 
person interested in the estate, shall so order. 

(3). The jurisdiction conferred on the 
Court by this section may be exercised by a 
judge sitting either in court or in chambers. 

An order under this section may be made upon 
application heard ex parte. 

4. (1) The Public Trustee Act, 1913, as amended by 
subsequent Acts, is further amended— 

by omitting subsection one of section thirty-six 
and by inserting in lieu thereof the following 
subsection :— 

(1) The public trustee may invest any moneys 
in his hands in any of the securities authorised 
by the Trustee Act, 1925-1940, or by this Act. 
by omitting from subsection two of the same 
section the words "trustees executors and ad-
ministrators by sections four and five of the 
Trustee Act, 1898" and by inserting in lieu 
thereof the words "a trustee (as therein defined) 
by the Trustee Act, 1925-1940." 

(2) The amendments made by subsection one of this 
section shall not invalidate any investment lawfully made 
by the public trustee before the commencement of this 
Act. 

5. The Public Trustee Act, 1913, -as amended by 
subsequent Acts, is further amended by inserting next 
after section thirty-six the following new sections :- 

36A. (1) Subject to this Act, balances to the credit 
of all current accounts in the books of the public 
trustee at the commencement of the Public Trustee 

(Amendment) 
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(Amendment) Act, 1942, and at any time thereafter 
kept by the public trustee in any such capacity as is 
mentioned in subsection one of section twelve of this 
Act shall be one common fund and shall be available 
for investment as provided in this Act. 

This subsection shall not apply to or in respect of 
any estate or trust— 

where investment in the common fund is 
expressly forbidden by the instrument of 
trust; or 
where assets are held by the public trustee 
jointly with any other person and such other 
person has objected in writing to its appli-
cation. 

(2) Interest received from investments from 
the common fund shall be credited to an account to 
be called the Interest Suspense Account and shall be 
allocated therefrom as provided in this section. 

(3) Interest shall be allowed on— 
all capital balances on current account form-
ing part of the common fund; 
income balances on current account forming 
part of the common fund where, in the 
opinion of the public trustee, such income 
should be interest earning. 

Interest allowed in respect of income balances 
shall be computed as from such date as the public 
trustee may determine. 

(4) Pursuant to subsection three of this sec-
tion, interest shall be credited at such rate and at 
such time or times as the public trustee may deter-
mine. 

Except as provided in this section, balances in 
the common fund shall be deemed not to earn 
interest. 

36s. (1) Out of the total amount of interest earned 
in each year by all investments from the common 
fund the public trustee may set aside such sum as 

he 

Estates 
Guarantee 
and Reserve 
Aeeount. 
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he may consider necessary, which sum shall be 
carried to an account to be called the Estates 
Guarantee and Reserve Account to be kept by the 
public trustee. 

Any capital profit made upon realisation 
of investments from the common fund shall be car-
ried to the Estates Guarantee and Reserve Account. 

The Estates Guarantee and Reserve 
Account may be applied for all or any of the 
following purposes :— 

payment to the common fund of an amount 
equivalent to the loss upon realisation of 
any investment made from the common 
fund; 
payment of any costs incurred in protecting 
investments made from the common fund ; 
payment of such other expenses or charges 
incurred in respect of the common fund or 
investments made therefrom as in the 
opinion of the public trustee are properly 
chargeable against the Estates Guarantee 
and Reserve Account; 
payment of any legal costs, charges and 
expenses not ordered by the court to be 
charged against a particular estate or trust 
or otherwise not properly chargeable 
against a particular estate or trust; 
payment of any legal costs, charges and 
expenses not ordered by the court to be 
charged against a particular estate or trust 
but otherwise properly chargeable against 
a particular estate or trust where there are 
insufficient funds in the particular estate 
or trust to meet such costs, charges and 
expenses; 
costs and expenses incurred by the public 
trustee in obtaining legal advice or in legal 
proceedings to which the public trustee is 

Or 
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or is made a party where such costs and 
expenses are such that by reason of general 
interest and importance of the subject-
matter of the advice or proceedings, they 
should not, in the opinion of the public 
trustee, be charged against a particular 
estate or trust. 

  

36c. Where, after allowing interest in pursuance 
of section 36A of this Act and after setting aside the 
sum referred to in subsection one of section 36B of 
this Act, a surplus remains out of the income of 
investments made from the common fund, such sur-
plus, or so much thereof as the public trustee may 
determine, may be applied towards production of 
the annual amount incidental to the working of this 
Act. 

Any amount so applied shall be taken into account 
in arranging the fees chargeable under section nine 
of this Act. 

Surplus in-
come from 
common 
fund. 

36n. Moneys in the common fund may be invested— investment 
of common 

in any of the securities authorised by the fund. 
Trustee Act, 1925-1940; or 
on deposit with the Colonial Treasurer for 
a period or periods not exceeding twelve 
months in any one case which deposit shall 
bear interest at the rate which from time to 
time is the rate of interest fixed in respect 
of Commonwealth Loans issued after the 
commencement of the Public Trustee 
(Amendment) Act, 1942, and any such 
deposit may be renewed from time to time 
for a like period and subject to the like con-
ditions : Provided that the total amount 
invested on deposit with the Colonial Treas-
urer shall not, at any one time, exceed five 
hundred thousand pounds. 

36E. (1) The public trustee may sell investments 
belonging to the common fund and may withdraw 

any 

Withdrawal 
from the 
common 
fund. 
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any part of the moneys belonging to the common 
fund for any purpose of or relating to the exercise 
and discharge by the public trustee of his powers, 
authorities, duties and functions in any such capacity 
as is mentioned in subsection one of section twelve 
of this Act or for any purpose authorised by of 
under this or any other Act. 

The public trustee may withdraw from 
the common fund any amount belonging to ally par-
ticular estate or trust included in the common fund 
and may separately invest such amount for the 
benefit of such particular estate or trust. 

Amounts withdrawn from the common 
fund pursuant to this section shall as from the date 
of such withdrawal cease to have any claim for 
interest or otherwise from the common fund. 

36F. (1) (a) The public trustee may make 
advances from the common fund for any purpose of 
or relating to ally estate or trust in course of ad-
ministration by him. 

Any sum so advanced shall bear 
interest at a rate to be fixed by the public trustee, 
and such sum and the interest thereon shall be a 
charge on the assets of the estate or trust or on the 
specific asset in respect of which the advance was 
made. 

Where any sum so advanced is applied in or 
towards the discharge of any debt or liability the 
charge under this paragraph shall rank in the same 
order of priority as the debt or liability. 

Any interest received under this sub-
section shall be paid into the Interest Suspense 
Account. 

(2) (a) Where an estate or trust is under 
administration by the public trustee, and any person 
beneficially entitled in that estate or trust makes 
written application to the public trustee for ah ad-
vance against his beneficial interest, the public 
trustee may, if he thinks fit, make an advance from 

the 



• 

• 
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the common fund to such person of an amount not 
exceeding one-half of the value as estimated by the 
public trustee of such beneficial interest. 

(b) Any sum so advanced shall bear 
interest at a rate to be fixed by the public trustee and 
such sum and the interest thereon shall be a first 
charge against the beneficial interest of the person 
to whom the advance was made subject only to any 
prior charges upon such beneficial interest of which 
the public trustee had received notice in writing 
before the advance under this subsection was made. 

(c) Any interest received under this sub-
section shall be paid into the Interest Suspense 
Account. 

6. The Public Trustee Act, 1913, as amended by further 
amendment of subsequent Acts, is further amended— 	 Aig3 N

. 
 o. 19, 

by omitting from paragraph (b) of subsection Sec. 40. 
one of section forty the words "expenditure in- (Accounts.) 
curred" and by inserting in lieu thereof the 
words "amount expended"; 
by omitting from subsection one of section forty-
two the words "public trustee's account" and 
by inserting in lieu thereof the words "public 
trustee"; 
by inserting in subsection one of section forty-
three after the words "to be registered" the 
words "in his corporate _name"; 

(d) by inserting at the end of section fifty the fol- see. 50. 
lowing new subsection :— 	 (Certificate. 

of public 
(2) Where the public trustee is appointed and trustee evi- 

acts jointly with any other person (in this sub- dente.) 

section referred to as "co-administrator") as 
executor or administrator, a certificate under 
his hand, and sealed with his corporate seal, 
certifying that he and such co-administrator 
have taken out probate or letters of administra-
tion, and stating the date when such probate or 

letters 

(c) 

Sec. 42. 
(Payments 
to public 
trustee's 
account.) 

Sec. 43. 
(Shares and 
stock.) 
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letters of administration were granted, and the 
name, residence and occupation of the deceased 
person shall, notwithstanding any law to the 
contrary, be accepted by all courts, officers and 
other persons, whether acting under any Act or 
not, as prima facie evidence of the death of the 
deceased person, and of the appointment of the 
public trustee and the co-administrator as exe-
cutors or administrators without production of 
any other proof whatever. 

(e) (i) by omitting from subsection one of section 
fifty-three the words "the first week of"; 

(ii) by inserting next after the same subsection 
the following new subsection 

(1A) (a) Where, after any sum of money 
has been paid into the Treasury pursuant 
to subsection one of this section, proof to 
the satisfaction of the public trustee is fur-
nished that any person is entitled in distri-
bution to any part of the intestate estate 
the public trustee shall certify accordingly 
to the Colonial Treasurer, and shall, in 
such certificate specify the amount of such 
money necessary to meet the claim of such 
person. 

Upon receipt of such certificate 
the Colonial Treasurer shall cause the 
amount specified in the certificate to be paid 
to the public trustee for distribution to the 
person so entitled; but no interest shall be 
allowed or credited to any person so en-
titled in respect of such moneys. 

Nothing in this subsection shall 
be construed as imposing upon the public 
trustee any obligation to continue any in-
quiries or investigations as to the persons 
entitled in distribution to any part of an 
intestate estate after moneys lying to the 

credit 
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credit of that estate have been paid into 
the Treasury pursuant to subsection one of 
this section. 

(iii) by inserting in subsection two of the same 
section after the words "such estate" the 
words "and not paid to the public trustee 
pursuant to subsection (1A) of this section." 

7. (1) The Public Trustee Act, 1913, as amended by ru2der 
'subsequent Acts, is further amended— of Act No. 

19, 10111. 

(a) by omitting from section 53A the words "a suit- See- 58A. 
able piece of land and the erection thereon and tru

st" equipment of a suitable building" and by in- trust 
serting in lieu thereof the words "suitable land '0eount.) 
and building and the extension, alteration, reno-
vation, equipment and repair of such building 
so as to render the same suitable"; 

(b) by omitting from section 53c the words "said 
building" and by inserting in lieu thereof the 
words "works of extension, alteration and reno-
vation"; 

by inserting in section 53D after the word 
"land" where firstly occurring the words 
"and building"; 
by inserting in the same section after 
the word "work" the words "and any 
repairs and alterations which may, from 
time to time, be necessary"; 
by omitting from paragraph one of the 
same section the words "four pounds" and 
by inserting in lieu thereof the words "three 
pounds"; 
by omitting from paragraph two of the 
same section the words "four pounds" and 
by inserting in lieu thereof the words "three 
pounds." 

(2) Subsection one of this section shall be deemed 
to have commenced on the sixteenth day of November, 
one thousand nine hundred and forty-one. 

8. 

(c) 

Sec. 53c. 
(Vesting in 
public 
trustee.) 

See. 53D. 
(Recoup-
ment of 
coat.) 



20 	 Act No. 26, 1942. 

Amendment 
of Act 
No. 14, 1925. 
Sec. 47. 
(Payments 
to the 
public 
trustee.) 

Public Trustee (Amendment). 

8. (1) The Trustee Act, 1925-1940, is amended— 
by inserting at the end of subsection one of 
section forty-seven the words "and shall also 
furnish such information as to the disability or 
identity of the person for whom such money is 
held in trust as the public trustee may require" ; 
by omitting from subsection three of the same 
section all words after the word "discretion," 
and by inserting in lieu thereof the words "exer-
cise in respect of such money the powers con-
ferred upon the public trustee by this or any 
other Act in respect of moneys held in trust for 
an infant." 

(2) The Trustee Act, 1925, as amended by 
subsequent Acts and by this Act, may be cited as the 
Trustee Act, 1925-1942. 

In the name and on behalf of His Majesty I assent to 
this Act. 

WAKEHURST, 
Governor. 

Government House, 
Sydney, 14th December,  1942. 
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PUBLIC TRUSTEE (AMENDMENT) BILL. 

Schedule of the amendments referred to in Message of 8th December, 1942. 

No. 1.—Page 5, clause 2, line 22.  After  "public trustee" insert "of so much" 
No. 2.—Page 5, clause 2, line 24.  After  "unadministered" insert "as is within New 

South Wales" 
No. 3.—Page 6, clause 2, line 3. After  "administrator" insert "of so much of the part" 
No. 4.—Page 6, clause 2, line 4.  After  "unadministered" insert "as is within New 

South Wales" 
No. 5.—Page 7, clause 2, line 21. Omit "(General)" insert  "(Supplementary) Regula-

tions or the National Security (War Deaths)" 
No. 6.—Page 7, clause 2, lines 25 and 26.  After  ''Australia"  insert  "or any regulations 

made under that Act amending or replacing the National Security (War Deaths) 
Regulations" 

No. 7.—Page 9, clause 3.  After line 3 insert— 
The public trustee shall not be bound to see to the application of the moneys 

so paid to such person. 
No. 8.—Page 9, clause 3, lines 19 and 20. Omit "pay the residue to the persons law-

fully entitled thereto" insert  "deal with the residue in all respects as if probate 
of the will or letters of administration of the estate of the deceased person had 
been duly granted to him" 

No. 9.—Page 10, clause 3, line 11.  Omit "give notice to" insert "serve a further notice 
on" 

No. 10.—Page 10, clause 3, line 13.  Omit "one month"  insert  "two months" 
No. 11.—Page 10, clause 3, lines 13 and 14. Omit  "the notice" insert "service of such 

further notice" 
No. 12.—Page 10, clause 3, line 19. Omit "one month"  insert  "two months" 
No. 13.—Page 10, clause 3. After  line 25 insert— 

Provided that the public trustee may, if he thinks fit, waive any objection 
which he might otherwise take to proceedings commenced after the expiration 
of the said period of two months. 

No. 14.—Pages 15, clause 5, lines 34 to 39 inclusive. Omit "or" on line 34 and all words 
on lines 35-39 inclusive. 

8803 9-- 
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This PUBLIC BILL originated in the LEGISLATIVE ASSEMBLY, 
and, having this day passed, is now ready for presentation to the 
LEGISLATIVE COUNCIL for its concurrence. 

W. R. McCOURT, 
Clerk of the Legislative Assembly. 

Legislative Assembly Chamber, 
Sydney, 18 November,  1942. 

The LEGISLATIVE COUNCIL  has this day agreed to this Bill with 
Amendments. 

W. K. CHARLTON, 
Clerk of the Parliaments. 

Legislative Council Chamber, 
Sydney, 8th December, 1942. 

Pei)) inutb ?airtieg. 

ANNO SEXTO 

GEORGII VI REGIS. 
* * * * * * * * * * * 	* * * * * * * * * * * * 

Act No. 	, 1942. 
An Act to provide for the incorporation in one 

common fund of certain balances of 
accounts kept by the Public Trustee ; for 
these and other purposes to amend the 
Public Trustee Act, 1913-1938, the Trustee 
Act, 1925-1940, and certain other Acts ; 
to validate certain matters ; and for pur-
poses connected therewith. 

BE it enacted by the King's Most Excellent Majesty, 
by and with the advice and consent of the Legis-

lative Council and Legislative Assembly of New South 
Wales in Parliament assembled, and by the authority of 

5 the same, as follows :- 
1. (1) This Act may be cited as the "Public Trustee short title 

(Amendment) Act, 1942." 	 and citation. 
8803 	9—A 
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NOTE.—The words to he omitted are ruled through; those to be inserted  are 

printed in black letter. 
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Public Trustee (Amendment). 

(2) The Public Trustee Act, 1913, as amended by 
subsequent Acts and by this Act, may be cited as th9 
Public Trustee Act, 1913-1942. 

2. The Public Trustee Act, 1913, as amended by Amendment 
5 subsequent Acts, is amended— 	 of Act No. 

19,1913. 
(i) by omitting from subsection one of section see.10. 

ten the words "any person to act as his (Appoint-
}  agent for the purpose of administering any idnaturi 

estate, and any clerk of petty sessions shall, agents.) 
10 

	

	 at his request, act as such agent within 
his district" and by inserting in lieu thereof 
the words "any officer or employee on the 
staff of the public trustee or any clerk or 
acting clerk of petty sessions to be the 

15 	 agent of the public trustee"; 
(ii) by omitting subsection two of the same 

section; 
(b) by inserting next after subsection one of section see  12. 

twelve the following new subsection :— rrim 	 (Generegraland 
20 	(1A) Where the public trustee is appointed 	

ow  
duties.) 

and acts jointly with any other person in any 
such capacity as is mentioned in subsection one 
of this section the following provisions shall 
have effect:- 

25 	 (a) the public trustee and such other person 
jointly shall have and may exercise and 
discharge all or any of the powers, 
authorities, duties and functions which 
the public trustee, if acting alone, would 

30 

	

	 have had or might have exercised and 
discharged ; 

(b) all moneys under the control of the 
public trustee and such other person 
jointly shall be dealt with in the same 

35 

	

	 manner as moneys under the control of 
the public trustee alone ; 
the receipt in writing of the public 
trustee alone for any money, securities, 
or other personal property or effects 

pay41,16 
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payable, transferable or deliverable to 
the public trustee and such other 
person jointly shall be a sufficient dis-
charge for the same, and shall effectu- 

	

5 	 ally exonerate the person paying, 
transferring or delivering the same 
from seeing to the application or being 

• answerable for any loss or misapplica- 
tion thereof. 

	

10 	This subsection shall apply to all cases in 
which the public trustee is appointed and acts 
jointly with any other person whether such 
appointment was made before or after the com-
mencement of the Public Trustee (Amend- 

	

15 	meat) Act, 1942. 
(c) by omitting from subsection one of section 

eighteen all words after the word "intestacy" 
and by inserting in lieu thereof the words "the 
public trustee shall be preferred in the 

	

20 	following cases :— 
(a) where the widow or widower has con-

sented in writing to the grant to the 
public trustee and— 

(i) the deceased left no child him or 
25 	 her surviving; or 

the children or a majority of 
them are infants; or 
a majority of the adult children 
or of such of them as are resi- 

	

30 	 dent in New South Wales have 
consented in writing to the grant 
to the public trustee; or 
so far as can be ascertained after 
due inquiry by the public trustee 

	

35 	 there are no adult children 
resident in New South Wales, or 
if so resident such children can-
not be found; or 
the interest of thu, widow or 

	

40 	 widower, together with the 
interests 

See. 18. 
(Grant of 
probate or 
administra-
tion to the 
public 
trustee.) 
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interests of such (if any) of the 
children as are infants and of 
such of the children as, being 
adults, have consented in. writing 

5 to the grant to the public trustee, 
constitute a majority in value of 
the interests in the estate; 

(b) where there is no widow or widower, 
or where the widow or widower is an 

10 insane patient or an insane or incapable 
person within the meaning of the 
Lunacy Act of 1898 as amended by 
subsequent Acts and— 

the majority in value of the adult 
15 next-of-kin or of such of them as 

are resident in New South Wales 
have consented in writing to the 
grant to the public trustee; or 
so far as can be ascertained after 

20 due inquiry by the public trustee 
there are no adult next-of-kin 
resident in New South Wales, or, 
if so resident, such adult next-of-
kin cannot be found; or 

25 (iii) the majority in value of the next- 
of-kin are infants. 

In any case in which the public trustee is 
entitled to be preferred under paragraph (a) or 
paragraph (b) of this subsection, a certificate 

30 under the hand and seal of the public trustee 
shall be evidence of the facts in that regard 
stated in such certificate." 

(d) (i) by inserting in subsection one of section 18A 
after the words "leasving property" the 

35 words "in New South Wales"; 
(ii) by omitting from the same subsection the 

words "four hundred pounds" and by 
inserting in lieu thereof the words "six 
hundred pounds"; 

Sec. 18a. 
(Election 
by public 
trustee to 
administer.) 
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by inserting in subsection two of the same 
section after the words "leaving property" 
the words "in New South Wales"; 

by omitting from the same subsection the 
5 words "four hundred pounds" and by 

inserting in lieu thereof the words "six 
hundred pounds"; 

by inserting next after subsection three of 
the same section the following new sub- 

10 section :— 
(3A) (a) Where a grant of probate or 

letters of administration (in this subsection 
referred to as the "original grant") has 
been made in respect of the estate of any 

15 deceased person (in this subsection referred 
to as the "original estate") and the person 
to whom the original grant or any subse-
quent or substituted grant of probate or 
letters of administration was made has died 

20 leaving part of the original estate unad- 
ministered and the gross value, as estimated 
by the public trustee, of so much of the 
part of the original estate so left unadmin-
istered as is within New South Wales, does 

25 not, at the time of the election hereinafter 
referred to, exceed six hundred pounds, and 
no person has, since the death of the last 
executor or administrator, taken out letters 
of administration de bonis non in respect of 

30 the original estate, the public trustee may 
in all cases where he is entitled to take out 
letters of administration de bonis non, and 
in lieu of taking out such letters, file in the 
office of the Supreme Court an election 

35 under his hand and seal setting forth the 
fact of the original grant, the death of the 
executor or administrator, and particulars 
of the property so left unadministered, 
and electing to administer the property so 

40 left unadministered. 

cf. Act 1921-
22, No. 48 
(N.Z.), 
s. 45. 
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(b) On such election being filed the 
public trustee shall be deemed to be the 
administrator of so much of the part of 
the original estate so left unadministered 

	

5 	 as is within New South Wales in all respect 
as if letters of administration de bonis non 
of the original estate had been duly 
granted to him. 
by omitting from subsection five of the 

	

10 	 same section the words "six hundred 
pounds" and by inserting in lieu thereof 
the words "one thousand pounds"; 
by inserting next after the same subsection 
the following new subsections:- 

	

15 	 (5A) If after filing such election a later 
will or a will, as the case may be, is found 
the public trustee shall, as soon as prac-
ticable, file in the said office of the Supreme 
Court a memorandum under his hand stat- 

	

20 	 ing the fact. 
On such a memorandum being filed the 

public trustee shall cease to be executor or 
administrator but may, in any case in which 
he is entitled to obtain probate or to take 

	

25 	 out letters of administration, file a further 
election under this section, or proceed in the 
ordinary manner to obtain probate or letters 
of administration. 

Where the public trustee is not so en- 

	

30 	 titled the provisions of section 40D of the 
Wills, Probate and Administration Act, 
1898-1940, shall apply in all respects as if a 
grant of probate or letters of administration 
to the public trustee had been revoked. 

	

35 	 (5B) Where the public trustee has filed 
an election under subsection one or sub-
section two of this section in respect of the 
property of any person to whom a certifi-
cate of death on war service relates, or has 

40 	 filed an election under subsection (3A) of 
this 
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this section in respect of property left un-
administered by a person to whom a 
certificate of death on war service relates, 
and after the filing of such election the 

	

5 	 certificate of death on war service is can- 
celled, the public trustee shall, as soon as 
practicable, file in the office of the Supreme 
Court a memorandum under his hand stat-
ing the fact. 

	

10 	 On such a memorandum being filed the 
public trustee shall cease to be executor 
or administrtitor and the provisions of 
section 40n of the Wills, Probate and Ad-
ministration Act, 1898-1940, shall apply in 

	

15 	 all respects as if a! grant of probate or 
letters of administration to the public 
trustee had been revoked. 

In this subsection "certificate of death on 
war service" means a certificate of death 

	

20 	 on war service issued pursuant to the 
National Security (General) (Supplemen-
tary) Regulations or the National Security 
(War Deaths) Regulations made under the 
National Security Act 1939-1940 of the 

	

25 	 Parliament of the Commonwealth of Aus- 
tralia or any regulations made under that 
Act amending or replacing the National 
Security (War Deaths) Regulations. 

3. The Public Trustee Act, 1913, as amended by 
30 subsequent Acts, is further amended— 

(a) by omitting sections thirty-three and thirty-four 
and by inserting in lieu thereof the following 
sections :- 

33. (1) Where the net value, as ascertained in 

	

35 	the manner provided by section fifty-five of the 
Principal Act, of an intestate estate under ad-
ministration by the public trustee does not 
exceed two hundred pounds, the public trustee 

may 

Further 
amendment 
of Act No. 
19, 1913. 

Substituted 
secs. 33 & 84 
and new secs. 
34e, 841. 

Payment to 
widow or to 
relatives of 
illegitimate. 
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may, in his absolute discretion, dispose of the 
whole or any pgrt of the residue which remains 
after meeting the debts, expenses, liabilities and 
charges referred to in that section, in accord- 

	

5 	ance with the following provisions :— 
(a) The public trustee may pay, transfer 

or convey the whole or any part of such 
residue to the widow (if any) of the 
intestate. 

	

10 	 (b).  Where the intestate was illegitimate 
and unmarried and has left no lawful 
issue the public trustee may pay, 
transfer or convey the whole or any 
part of such residue to the mother (if 

	

15 	 living) of the intestate. 
(c) Where the deceased was an unmarried 

woman and has left no lawful issue but 
has left an illegitimate child or children 
the public trustee may pay, transfer or 

	

20 	 convey the whole or any part of such 
residue to such illegitimate child or 
children. 

(2) Subject to any disposition made 
under the authority of subsection one of this 

	

25 	section such residue shall be dealt with in 
accordance with the law relating to the distribu-
tion of the estate of a person dying intestate. 

34. Where an infant, or a person (in this 
section hereinafter referred to as "incapable 

	

30 	person") who, in the opinion of the public 
trustee, is unable to give a good discharge, is 
entitled to moneys in the hands of the public 
trustee and such moneys do not exceed five 
hundred pounds, then, with respect to such 

	

35 	infant or incapable person, the public trustee 
may, notwithstanding any law to the contrary, 
from time to time pay such moneys to such 
person as the public trustee thinks fit, to be 
applied by such person for the maintenance, 

education, 

Mainten-
ance, etc., of 
infant or 
incapable 
person—
moneys not 
exceeding 
£500. 
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education, advancement or benefit of such infant 
or incapable person or may himself so apply 
such moneys. 

The public trustee shall not be bound to see 

	

5 	to the application of the moneys so paid to such 
person. 

34A. (1) If the net value as estimated by the 
public trustee of the estate of any deceased per-
son does not exceed fifty pounds and the public 

	

10 	trustee has no knowledge of any application 
having been lodged for probate of the will or 
letters of administration of the estate of such 
deceased person, the public trustee, after giving 
such notice by advertisement or otherwise as 

	

15 	the public trustee may deem appropriate, may 
sell, call in and convert into money the property 
of the estate of such deceased person and pay 
the debts and liabilities of such deceased person 
of which he has notice and pay the feeklue to the 

	

20 	pereeue lawfully entitled thereto deal with the 
residue in all respects as if probate of the will 
or letters of administration of the estate of the 
deceased person had been duly granted to him. 

If the public trustee is in possession of any 

	

25 	will of the deceased, such will shall be deposited 
in the probate office of the Supreme Court in 
the same manner as is provided by section thirty 
of the Principal Act. 

(2) The public trustee shall be entitled 

	

30 	to the same commission as he would have been 
entitled to if probate of the will or letters of 
administration of such estate had been granted 
to him and such commission shall be a first 
charge on such estate. 

	

35 	 (3) Neither the Consolidated Revenue 
Fund nor the public trustee nor any of his 
deputies, officers, servants or agents shall be 
liable for any act done in good faith in pur-
suance of the powers conferred on the public 

	

40 	trustee by this section. 
34a, 

Estates of 
less than 
£50. 
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34B. (1) Where the public trustee disputes 
any claim (whether the claimant claims to be a 
creditor or to have a beneficial interest in the 
estate) to which this subsection applies sent in 

5 	to him as executor or administrator and has 
served on the claimant the notice referred to in 
section ninety-three of the Principal Act and 
the claimant has not, within the period of six 
months referred to in that section, commenced 

	

10 	proceedings to enforce such claim, the public 
trustee may ON% notice tie serve a further notice 
on the claimant that unless within a period of 
eeetoetrth two months from the date of the 
notice service of such further notice the public 

15 trustee is duly served with process of court 
issued in proceedings to enforce such claim the 
public trustee will distribute the estate without 
regard to the claim. 

If within the said period of ehe month two 

	

20 	months the public trustee has not been duly 
served with such process such claim shall there-
upon be barred and become irrecoverable as 
against the public trustee and the public trustee 
may proceed to distribute the estate without 

25 .regard to such claim: 
Provided that the public trustee may, if he 

thinks fit, waive any objection which he might 
otherwise take to proceedings commenced after 
the expiration of the said period of two months. 

	

30 	 (2) Subsection one of this section shall 
apply to and in respect of— 

a claim of any amount made in respect 
of an estate the net value of which, as 
ascertained (without regard to the 

35 claim) in the manner provided by 
section fifty-five of the Principal Act, 
does not exceed three hundred pounds; 
a claim not exceeding one hundred 
pounds in respect of an estate of any 
value. 

Dispute by 
public 
trustee of 
any claim. 

 

(3) 
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(3) The powers conferred by this section 
shall be in addition to the powers exercisable 
under subsection two of section ninety-three of 
the Principal Act. 

	

5 	(b) (i) by inserting at the end of subsection one of 
section thirty-five the following words :—

The power conferred by paragraph (j) of 
this subsection shall, in any case where the 
public trustee is appointed trustee, executor 
or administrator of the estate of any 
deceased person either alone or jointly with 
any other person, authorise the payment of 
the reasonable costs of the erection of a 
memorial or a tombstone over the grave of 

	

15 	 such deceased person or, where the deceased 
person is cremated, the reasonable costs of 
a memorial or of any arrangements made 
for the preservation of the ashes of such 
deceased person. 

	

20 	(ii) by omitting from paragraph (n) of subsec- 
tion two of section thirty-five the word 
"property" and by inserting in lieu thereof 
the words "real estate as defined in Part 
XV of the Conveyancing Act, 1919-1942"; 

	

25 	(iii) by omitting from the same paragraph the 
words "Part XV of the Conveyancing Act, 
1919" and by inserting in lieu thereof the 
words "that Part"; 

(iv) by omitting from paragraph (o) of the same 

	

30 	 subsection the words "two hundred and 
fifty pounds" wherever occurring and by 
inserting in lieu thereof the words "one 
thousand pounds"; 

(c) by inserting next after section thirty-five the 

	

35 	following new section:- 
35A. (1) The public trustee, when acting alone 

in relation to any estate, shall not be required 
to file or file and pass accounts relating to the 
estate unless the Court, on application by or on 

	

40 	behalf of some person interested in the estate, 
shall so order. 

K2); 

Sec. 35. 
(General 
powers of 
public 
trustee.) 

New sec. 
35a. 

Public 
trustee not 
required to 
file 
accounts. 
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(2) Where the public trustee is appointed 
and acts jointly with ahy other person in rela-
tion to any estate the public trustee and such 
other person shall not be required to file or file 

5 

	

	and pass in the Court accounts relating to the 
estate unless such other person desires to claim 
commission for his pains and trouble or unless 
the Court, on application by or on behalf of some 
person interested in the estate, shall so order. 

10 	 ('3) The jurisdiction conferred on the 
Court by this section may be exercised by a 
judge sitting either in court or in chambers. 

An order under this section may be made upon 
application heard ex parte. 

15 4. (1) The Public Trustee Act, 1913, as amended by 
subsequent Acts, is further amended— 

by omitting subsection one of section thirty-six 
and by inserting in lieu thereof the following 
subsection :- 

20 

	

	(1) The public trustee may invest any moneys 
in his hands in any of the securities authorised 
by the Trustee Act, 1925-1940, or by this Act. 
by omitting from subsection two of the same 
section the words "trustees executors and ad- 

25 

	

	ministrators by sections four and five of the 
Trustee Act, 1898" and by inserting in lieu 
thereof the words "a trustee (as therein defined) 
by the Trustee Act, 1925-1940." 

(2) The amendments made by subsection one of this 
30 section shall not invalidate any investment lawfully made 

by the public trustee before the commencement of this 
Act. 

5. The Public Trustee Act, 1913, as amended by Furthr 
subsequent Acts, is further amended by inserting next Vitio. 

35 after section thirty-six the following new sections :— 	N sees: 
36a-36r. 

36A. (1) Subject to this Act, balances to the credit 
of all current accounts in the books of the public 
trustee at the commencement of the Public Trustee 

(Amendment) 

Common 
fund. 

cf. Act No. 
57, 1932, 
s. 30. 

Further 
amendment 
of Act No. 19, 
1913. 

Sec. 36. 
(Manner of 
investment.) 
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(Amendment) Act, 1942, and at any time thereafter 
kept by the public trustee in any such capacity as is 
mentioned in subsection one of section twelve of this 
Act shall be one common fund and shall be available 

	

5 	for investment as provided in this Act. 
This subsection shall not apply to or in respect of 

any estate or trust— 
where investment in the common fund is 
expressly forbidden by the instrument of 

	

10 	 trust; or 
where assets are held by the public trustee 
jointly with any other person and such other 
person has objected in writing to its appli-
cation. 

	

15 	 (2) Interest received from investments from 
the common fund shall be credited to an account to 
be called the Interest Suspense Account and shall be 
allocated therefrom as provided in this section. 

Interest shall be allowed on- 

	

20 	(a) all capital balances on current account form- 
ing part of the common fund; 

(b) income balances on current account forming 
part of the common fund where, in the 
opinion of the public trustee, such income 

	

25 	 should be interest earning. 
Interest allowed in respect of income balances 

shall be computed as from such date as the public 
trustee may determine. 

Pursuant to subsection three of this sec- 

	

30 	tion, interest shall be credited at such rate and at 
such time or times as the public trustee may deter-
mine. 

Except as provided in this section, balances in 
the common fund shall be deemed not to earn 

	

35 	interest. 
36B. (1) Out of the total amount of interest earned Estates in each year by all investments from the common Guarantee 

fund the public trustee may set aside such sum as aAnecom:te.rve  
he 
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he may consider necessary, which sum shall be 
carried to an account to be called the Estates 
Guarantee and Reserve Account to be kept by the 
public trustee. 

	

5 	 (2) Any capital profit made upon realisation 
of investments from the common fund shall be car- 
ried to the Estates Guarantee and Reserve Account. 

(3) The Estates Guarantee and Reserve 
Account may be applied for all or any of the 

	

10 	following purposes :— 
(a) payment to the common fund of an amount 

equivalent to the loss upon realisation of 
any investment made from the common 
fund; 

	

15 	(b) payment of any costs incurred in protecting 
investments made from the common fund; 
payment of such other expenses or charges 
incurred in respect of the common fund or 
investments made therefrom as in the 

	

20 	 opinion of the public trustee are properly 
chargeable against the Estates Guarantee 
and Reserve Account; 
payment of any legal costs, charges and 
expenses not ordered by the court to be 

	

25 	 charged against a particular estate or trust 
or otherwise not properly chargeable 
against a particular estate or trust; 
payment of any legal costs, charges and 
expenses not ordered by the court to be 

	

30 	 charged against a particular estate or trust 
but otherwise properly chargeable against 
a particular estate or trust where there are 
insufficient funds in the particular estate 
or trust to meet such costs, charges and 

	

35 	 expenses; 
costs and expenses incurred by the public 
trustee in obtaining legal advice or in legal 
proceedings to which the public trustee is 
or is made a party where such costs and 

	

40 	 expenses are such that by reason of general 
interest 
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interest and importance of the subject-
matter of the advice or proceedings, they 
should not, in the opinion of the public 
trustee, be charged against a particular 
estate or trust. 

36c. Where, after allowing interest in pursuance Surplus in- 
of section 36A of this Act and after setting aside the nommo  f"nm 
sum referred to in subsection one of section 36B of fund. 
this Act, a surplus remains out of the income of 
investments made from the common fund, such sur- 
plus, or so much thereof a's the public trustee may 
determine, may be applied towards production of 
the annual amount incidental to the working of this 
Act. 

Any amount so applied shall be taken into account 
in arranging the fees chargeable under section nine 
of this Act. 

36B. Moneys in the common fund may be invested— Investment 
in any of the securities authorised by the cfluf :rim" 
Trustee Act, 1925-1940; or 
on deposit with the Colonial Treasurer for 
a period or periods not exceeding twelve 
months in any one case which deposit shall 
bear interest at the rate which from time to 
time is the rate of interest fixed in respect 
of Commonwealth Loans issued after the 
commencement of the Public Trustee 
(Amendment) Act, 1942, and any such 
deposit may be renewed from time to time 
for a like period and subject to the like con-
ditions : Provided that the total amount 
invested on deposit with the Colonial Treas-
urer shall not, at any one time, exceed five 
hundred thousand pounds. OF 

(--e)—iff eeeefitiee e a ether ems which the 
Gever-ne* with the wee 4 the Executive 
Getmeil and iipoh the feeenamemlatiml 4 
the public tr-hetee fEtay from time to time 
apptte,Fe, 

36E. (1) The public trustee may sell investments withdrawal 
belonging to the common fund and may withdraw c

f =
o
h
n
e  

any fund. 
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any part of the moneys belonging to the common 
fund for any purpose of or relating to the exercise 
and discharge by the public trustee of his powers, 
authorities, duties and functions in any such capacity 

	

5 	as is mentioned in subsection one of section twelve 
of this Act or for any purpose authorised by oil 
under this or any other Act. 

The public trustee may withdraw from 
the common fund any amount belonging to ally par- 

	

10 	titular estate or trust included in the common fund 
and may separately invest such amount for the 
benefit of such particular estate or trust. 

Amounts withdrawn from the common 
fund pursuant to this section shall as from the date 

	

15 	of such withdrawal cease to have any claim for 
interest or otherwise from the common fund. 

36r. (1) (a) The public trustee may make 
advances from the common fund for any purpose of 
or relating to any estate or trust in course of ad- 

	

20 	ministration by him. 
Any sum so advanced shall bear 

interest at a rate to be fixed by the public trustee, 
and such sum and the interest thereon shall be a 
charge on the assets of the estate or trust or on the 

	

25 	specific asset in respect of which the advance was 
made. 

Where any sum so advanced is applied in or 
towards the discharge of any debt or liability the 
charge under this paragraph shall rank in the same 

	

30 	order of priority a's the debt or liability. 
Any interest received under this sub-

section shall be paid into the Interest Suspense 
Account. 

(2) (a) Where an estate or trust is under 

	

35 	administration by the public trustee, and any person 
beneficially entitled in that estate or trust makes 
written application to the public trustee for an ad-
vance against his beneficial interest, the public 
trustee may, if he thinks fit, make an advance from 

the 

Power 
to make 
advances. 
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the common fund to such person of an amount not 
exceeding one-half of the value as estimated by the 
public trustee of such beneficial interest. 

(b) Any sum so advanced shall bear 

	

5 	interest at a rate to be fixed by the public trustee and 
such sum and the interest thereon shall be a first 
charge against the beneficial interest of the person 
to whom the advance was made subject only to any 
prior charges upon such beneficial interest of which 

	

10 	the public trustee had received notice in writing 
before the advance under this subsection was made. 

(c) Any interest received under this sub-
section shall be paid into the Interest Suspense 
Account. 

	

15 	6. The Public Trustee Act, 1913, as amended by 
amendment  of subsequent Acts, is further amended— 	 taZo. 19, 

by omitting from paragraph (b) of subsection Sec. 40. 
one of section forty the words "expenditure in- (Accounts.> 
curred" and by inserting in lieu thereof the 

	

20 	words "amount expended"; 
(b) by omitting from subsection one of section forty- sec. 42. 

two the words "public trustee's account" and (Payments  to public by inserting in lieu thereof the words "public trustee's 
trustee"; 	 account.) 

	

25 	(c) by inserting in subsection one of section forty- sec. 43. 
three after the words "to be registered" the (Shares and 
words "in his corporate name"; 	 stock.)  

(d) by inserting at the end of section fifty the fol- see. 50. 
lowing new subsection :— 	 (Certificate 

of public 

	

30 	 (2) Where the public trustee is appointed and trustee evi- 

acts jointly with any other person (in this sub- dence.) 

section referred to as "co-administrator") as 
executor or administrator, a certificate under 
his hand, and sealed with his corporate seal, 

	

35 	certifying that he and such co-administrator 
have taken out probate or letters of administra-
tion, and stating the date when such probate or 

9—B 	 letters 
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letters of administration were granted, and the 
name, residence and occupation of the deceased 
person shall, notwithstanding any law to the 
contrary, be accepted by all courts, officers and 

5 

	

	other persons, whether acting under any Act or 
not, as prima facie evidence of the death of the 
deceased person, and of the appointment of the 
public trustee and the co-administrator as exe-
cutors or administrators without production of 

10 	any other proof whatever. 

(e) (i) by omitting from subsection one of section 
fifty-three the words "the first week of "; 

(ii) by inserting next after the same subsection 
the following new subsection :- 

15 	 (1A) (a) Where, after any sum of money 
has been paid into the Treasury pursuant 
to subsection one of this section, proof to 
the satisfaction of the public trustee is fur-
nished that any person is entitled in distri- 

20 

	

	 bution to any part of the intestate estate 
the public trustee shall certify accordingly 
to the Colonial Treasurer, and shall, in 
such certificate specify the amount of such 
money necessary to meet the claim of such 

25 	 person. 
Upon receipt of such certificate 

the Colonial Treasurer shall cause the 
amount specified in the certificate to be paid 
to the public trustee for distribution to the 

30 

	

	 person so entitled; but no interest shall be 
allowed or credited to any person so en-
titled in respect of such moneys. 

Nothing in this subsection shall 
be construed as imposing upon the public 

35 

	

	 trustee any obligation to continue any in- 
quiries or investigations as to the persons 
entitled in distribution to any part of an 
intestate estate after moneys lying to the 

credit 

Sec. 53. 
(Unclaimed 
balances of 
intestate 
estates.) 
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credit of that estate have been paid into 
the Treasury pursuant to subsection one of 
this section. 

(iii) by inserting in subsection two of the same 

	

5 	 section after the words "such estate" the 
words "and not paid to the public trustee 
pursuant to subsection (1A) of this section." 

7. (1) The Public Trustee Act, 1913, as amended by 
subsequent Acts, is further amended- 

	

10 	(a) by omitting from section 53A the words "a suit- 
able piece of land and the erection thereon and 
equipment of a suitable building" and by in-
serting in lieu thereof the words "suitable land 
and building and the extension, alteration, reno- 

	

15 	vation, equipment and repair of such building 
so as to render the same suitable"; 

(b) by omitting from section 53c the words "said 
building" and by inserting in lieu thereof the 
words "works of extension, alteration and reno- 

	

20 	vation" ; 
by inserting in section 53D after the word 
"land" where firstly occurring the words 
"and building"; 
by inserting in the same section after 

25 	 the word "work" the words "and any 
repairs and alterations which may, from 
time to time, be necessary"; 
by omitting from paragraph one of the 
same section the words "four pounds" and 

30 	 by inserting in lieu thereof the words "three 
pounds"; 
by omitting from paragraph two of the 
same section the words "four pounds" and 
by inserting in lieu thereof the words "three 

35 	 pounds." 

(2) Subsection one of this section shall be deemed 
to have commenced on the sixteenth day of November, 
one thousand nine hundred and forty-one. 

8. 

(c) (i) 

Further 
amendment 
of Act No. 
19, 1918. 
Sec. 53s. 
(Moneys 
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trust 
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Sec. 53e. 
(Vesting in 
public 
trustee.) 

Sec. 53n. 
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8. (1) The Trustee Act, 1925-1940, is amended— 
by inserting at the end of subsection one of 
section forty-seven the words "and shall also 
furnish such information as to the disability or 

	

5 	identity of the person for whom such money is 
held in trust as the public trustee may require"; 
by omitting from subsection three of the same 
section all words after the word "discretion," 
and by inserting in lieu thereof the words " exer- 

	

10 	cise in respect of such money the powers con- 
ferred upon the public trustee by this or any 
other Act in respect of moneys held in trust for 
an infant." 

(2) The Trustee Act, 1925, as amended by 
15 subsequent Acts and by this Act, may be cited as the 

Trustee Act, 1925-1942. 

Sydney: Alfred Henry Pettifer, Acting Government Printer-1942. 
[1s. 3d.] 

Amendment 
of Act 
No. 14, 1925. 
See. 47. 
(Payments 
to the 
public 
trustee.) 
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Act No. , 1942. 
An Act to provide for the incorporation in one 

common fund of certain balances of 
accounts kept by the Public Trustee; for 
these and other purposes to amend the 
Public Trustee Act, 1913-1938, the Trustee 
Act, 1925-1940, and certain other Acts 
to validate certain matters and for pur-
poses connected therewith. 

BE it enacted by the King's Most Excellent Majesty, 
by and with the advice and consent of the Legis-

lative Council and Legislative Assembly of New South 
Wales in Parliament assembled, and by the authority of 

5 the same, as follows :- 
1. (1) This Act may be cited as the "Public Trustee 

(Amendment) Act, 1942." 
8803 9—A (2) 

Short title 
and citation. 
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(2) The Public Trustee Act, 1913, as amended by 
subsequent Acts and by this Act, may be cited as the 
Public Trustee Act, 1913-1942. 

2. The Public Trustee Act;  1913, as anaMded by Amendment 
5 subsequent Acts, is amended— 	 of Act No. 

19,1913. 
(i) by omitting from subsection one of section see. 10. 

ten the words "any person to act as his (Appoint-
agent dmu

et
e s
at 
o
n for the purpose of administering any 

estate, and any clerk of petty sessions shall, agents.) 
10 

	

	 at his request, act a's such agent within 
his district" and by inserting in lieu thereof 
the words "any officer or employee on the 
staff of the public trustee or any clerk or 
acting clerk of petty sessions to be the 

15 	 agent of the public trustee" ; 
(ii) by omitting subsection two of the same 

section; 
by inserting next after subsection one of section See 12. 
twelve the following new subsection:— 	(General 

powers and 20 	 (1A) Where the public trustee is appointed 	duties.) 
aid acts jointly with any other person in any 
such capacity as is mentioned in subsection one 
of this section the following provisions shall 
have effect :- 

25 

	

	 (a) the public trustee and such other person 
jointly shall have and may exercise and 
discharge all or any of tke powers, 
authorities, duties and functions which 
the public trustee, if acting alone, would 

30 

	

	 have had or might have exercised and 
discharged; 

(b) all moneys under the control of the 
public trustee and such other person 
jointly shall be dealt with in the same 

35 

	

	 manner as moneys under the control of 
the public trustee alone ; 

(.c) the receipt in writing of the public 
trustee alone for any money, securities, 
or other personal nrnnerty or effects 

payable 
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payable, transferable or deliverable to 
the public trustee and such other 
person jointly shall be a sufficient dis-
charge for the same, and shall effectu- 

	

5 	 ally exonerate the person paying, 
transferring or delivering the same 
from seeing to the application or being 
answerable for any loss or misapplica-
tion thereof. 

	

10 	This subsection shall apply to all cases in 
which the public trustee is appointed and acts 
jointly with any other person whether such 
appointment was made before or after the com-
mencement of the Public Trustee (Amend- 

	

15 	ment) Act, 1942.. 
(c) by omitting from subsection one of section 

eighteen all words after the word "intestacy" 
and by inserting in lieu thereof the words "the 
public trustee shall be preferred in the 

	

20 	following cases 
(a) where the widow or widower has con-

sented in writing to the grant to the 
public trustee and— 

the deceased left no child him or 

	

25 	 her surviving; or 
the children or a majority of 
them are infants; or 
a majority of the adult children 
or of such of them as are resi- 

	

30 	 dent in New South Wales have 
consented in writing to the grant 
to the public trustee; or 
so far as can be ascertained after 
due inquiry by the public trustee 

	

35 	 there are no adplt children 
resident in New South Wales, or 
if so resident such children can-
not be found; or 
the interest of the widow or 

	

40 	 widower, together with the 
interests 

See. 18. 
(Grant of 
probate or 
administra-
tion to the 
public 
trustee.) 
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interests of such (if any) of the 
children as are infants and of 
such of the children as, being 
adults, have consented in writing 

	

5 	 to the grant to the public trustee, 
constitute a majority in value of 
the interests in the estate; 

(b) where there is no widow or widower, 
or where the widow or widower is an 

	

10 	 insane patient or an insane or incapable 
person within the meaning of the 
Lunacy Act of 1898 as amended by 
subsequent Acts and— 

the majority in value of the adult 

	

15 	 next-of-kin or of such of them as 
are resident in New South Wales 
have consented in writing to the 
grant to the public trustee ; or 
so far as can be ascertained after 

	

20 	 due inquiry by the public trustee 
there are no adult next-of-kin 
resident in New South Wales, or, 
if so resident, such adult next-of-
kin cannot be found; or 

	

25 	 (iii) the majority in value of the next- 
of-kin are infants. 

In any case in which the public trustee is 
entitled to be preferred under paragraph (a) or 
paragraph (b) of this subsection, a certificate 

	

30 	under the hand and seal of the public trustee 
shall be evidence of the facts in that regard 
stated in such certificate." 

(d) (i) by inserting in subsection one of section 18A 
after the words "leading property" the 

	

35 	 words "in New South Wales"; 
(ii) by omitting from the same subsection the 

words "four hundred pounds" and by 
inserting in lieu thereof the words "six 
hundred pounds"; 

Sec. 
(Election 
by publics 
trustee to 
administer.) 
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by inserting in subsection two of the same 
section after the words "leaving property" 
the words "in New South Wales"; 
by omitting from the same subsection the 

	

5 	 words "four hundred pounds" and by 
inserting in lieu thereof the words "six 
hundred pounds"; 
by inserting next after subsection three of 
the same section the following new sub- 

	

10 	 section :— 
(3A) (a) Where a grant of probate or 

letters of administration (in this subsection 
referred to as the "original grant") has 
been made in respect of the estate of any 

	

15 	 deceased person (in this subsection referred 
to as the "original estate") and the person 
to whom the original grant or any subse-
quent or substituted grant of probate or 
letters of administration was made has died 

	

20 	 leaving part of the original estate unad- 
ministered and the gross value, as estimated 
by the public trustee, of the part of the 
original estate so left unadministered does 
not, at the time of the election hereinafter 

	

25 	 referred to, exceed six hundred pounds, and 
no person has, since the death of the last 
executor or administrator, taken out letters 
of administration de bonis non in respect of 
the original estate, the public trustee may 

	

30 	 in all cases where he is entitled to take out 
letters of administration de bonis non, and 
in lieu of taking out such letters, file in the 
office of the Supreme Court an election 
under his hand and seal setting forth the 

	

35 	 fact of the original grant, the death of the 
executor or administrator, and particulars 
of the property so left unadministered, 
and electing to administer the property so 
left unadministered. 

	

40 	 (b) On such election being filed the 
public trustee shall be deemed to be the 

administrator 

ef. Act 1921-
22 No. 48 

8.45. 
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adininistrator of the original estate so left 
iinadtninistered in all tespect as if letters 
of administration de bohis non of the 
original estate had been drily granted to 

	

5 	 him. 
(vi) by omitting from subsection five of the 

same section the words "six hundred 
pounds" and by inserting hi lieu thereof 
the words "one thousand pounds"; 

	

10 	(vii) by inserting next after the same shbseetion 
the following new subsections 

(5A) If after filing such election a later 
will or a will, as the case may be, is found 
the public trustee shall; as soon as prac- 

	

15 	 ticable, file in the said office of the Supreme 
Court a memorandum under his hatid stat-
ing the fact. 

On such a memorandum being filed the 
ptiblic trustee shall cease to be executor or 

	

20 	 administrator but may, in any case in which 
he is entitled to obtain probate or to take 
out letters of administration;  file a further 
election under this section, or proceed in the 
ordinary manner to obtain probate or letters 

	

25 	 of adininisttation. 
Where the public trustee is not so en-

titled the provisions of section 400 of the 
Wills, Ptobate and Administration Act, 
1898-1940, shall apply in all respects as if a 

	

30 	 grant of probate or letters of adininiStration 
to the public trustee had been revoked. 

(5h) Where the public trustee has filed 
an election under subsection one or sub-
section two of this section in respect of the 

	

35 	 property of any person to whom a certifi- 
cate of death oil war service relates, or has 
filed an election under subsection (3A) of 
this section in respect of property left un-
administered by a person to whom a 

	

40 	 certificate of death on war service relates, 
and after the filing of such election the 

certificate 
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certificate of death on war service is can-
celled, the public trustee shall, as soon as 
practicable, file in the office of the Supreme 
Court a memorandum (under his hand stat- 

	

5 	 ing the fact. 
On such a memorandum being filed the 

public trustee shall cease to be executor 
or administrator and the provisions of 
section 40D of the Wills, Probate and Ad- 

	

10 	 ministration Act, 1898-1940;  shall apply in 
all respects as if a grant of probate or 
letters of administration to the public 
trustee had been revoked. 

In this subsection "certificate of death on 

	

15 	 war service" means a certificate of death 
on war service issued pursuant to the 
National Security (General) Regulations 
made under the National Security Act 
1939-1940 of the Parliament of the Common- 

	

20 	 wealth of Australia. 
3. The Public Trustee Act, 1913, as amended by 

subsequent Acts, is further amended— 
(a) by omitting sections thirty-three and thirty-four 

and by inserting in lieu thereof the following 

	

25 	sections :- 
83. (1) Where the net value, as ascertained in 

the manner provided by section fifty-five of the 
Principal Act, of an intestate estate under ad-
ministration by the public trustee does not 

	

30 	exceed two hundred pounds, the public trustee 
may, in his absolute discretion, dispose of the 
whole or any part of the residue which remains 
after meeting the debts, expenses, liabilities and 
charges referred to in that section, in accord- 

	

35 	ance with the following provisions :— 
(a) The public trustee may pay, transfer 

or convey the whole or any part of such 
residue to the widow (if any) of the 
intestate. 

	

40 	 (b) Where the intestate was illegitimate 
and unmarried and has left no lawful 

issue 

Further 
amendment 
of Act No. 
19, 1913. 

Substituted 
sees. 33 & 34 
and new sees. 
34e, 34i. 

Payment to 
widow or to 
relatives of 
illegitimate. 
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issue the public trustee may pay, 
transfer or convey the whole or any 
part of such residue to the mother (if 
living) of the intestate. 

	

5 	 (c) Where the deceased was an unmarried 
woman and has left no lawful issue but 
has left an illegitimate child or children 
the public trustee may pay, transfer or 
convey the whole or any part of such 

	

0 	 residue to such illegitimate child or 
children. 

(2) Subject to any disposition made 
under the authority of subsection one of this 
section such residue shall be dealt with in 

	

15 	accordance with the law relating to the distribu- 
tion of the estate of a person dying intestate. 

34. Where an infant, or a person (in this Mainten- 
section hereinafter referred to as "incapable once, etc., of  infant or 
person") who, in the opinion of the public incapable 

	

20 	trustee, is unable to give a good discharge, is 	moneys not not 
entitled to moneys in the hands of the public exceeding 
trustee and such moneys do not exceed five• £500. 
hundred pounds, then, with respect to such 
infant or incapable person, the public trustee 

	

25 	may, notwithstanding any law to the contrary, 
from time to time pay such moneys to such 
person as the public trustee thinks fit, to be 
applied by such person for the maintenance, 
education, advancement or benefit of such infant 

	

30 	or incapable person or may himself so apply 
such moneys. 

34A. (1) If the net value as estimated by the Estates of 
public trustee of the estate of any deceased per- 250 

ksa 
.
than 
 son does not exceed fifty pounds and the public 

	

35 	trustee has no knowledge of any application 
having been lodged for probate of the will or 
letters of administration of the estate of such 
deceased person, the public trustee, after giving 
such notice by advertisement or otherwise as 

	

40 	the public trustee may deem appropriate, may 
sell, call in and convert into money the property 

of 
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of the estate of such deceased person and pay 
the debts and liabilities of such deceased person 
of which he has notice and pay the residue to the 
persons lawfully entitled thereto. 

	

5 	If the public trustee is in possession of any 
will of the deceased, such will shall be deposited 
in the probate office of the Supreme Court in 
the same manner as is provided by section thirty 
of the Principal Act. 

	

10 	 (2) The public trustee shall be entitled 
to the same commission as he would have been 
entitled to if probate of the will or letters of 
administration of such estate had been granted 
to him and such commission shall be a first 

	

15 	charge on such estate. 
(3) Neither the Consolidated Revenue 

Fund nor the public trustee nor any of his 
deputies, officers, servants or agents shall be 
liable for any act done in good faith in pur- 

	

23 	suanee of the powers conferred on the public 
trustee by this section. 

34B. (1) Where the public trustee disputes 
any claim (whether the claimant claims to be a 
creditor or to have a beneficial interest in the 

	

25 	estate) to which this subsection applies sent in 
to him as executor or administrator and has 
served on the claimant the notice referred to in 
section ninety-three of the Principal Act and 
the claimant has not, within the period of six 

	

30 	months referred to in that section, commenced 
proceedings to enforce such claim, the public 
trustee may give notice to the claimant that 
unless within a period of one month from the 
date of the notice the public trustee is duly 

	

35 	served with process of court issued in proceed- 
ings to enforce such claim the public trustee will 
distribute the estate without regard to the claim. 

If within the said period of one month the 
public trustee has not been duly served with 

	

40 	such process such claim shall thereupon be 
barred and become irrecoverable as against the 

public 

Dispute by 
public 
trustee of 
any claim. 
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publie trustee and the public trustee may pro-
ceed to distribtite the estate Without regard to 
such Chain. 

(2) Subsection one of this section shall 

	

5 	apply to and in respect of— 
a elaini of any amount made in respect 
of aii estate the net value of which, as 
ascertained (without regard to the 
claim) in the manner provided by 

	

10 	 section fifty-five of the Principal Act, 
does not exceed three hundred pounds; 
a claim not exceeding one  hundred 
pounds in respect of an estate of any 
value. 

	

15 	 (3) The powers conferred by this section 
shall be in addition to the powers exercisable 
under subsection two of section ninety-three of 
the Principal Act. 

by inserting at the end of snbSeCtion one of 
20 	 section thirty-five the following words 

The power conferred by paragraph (j) of 
this subsection shall, in any case where the 
public trustee is appointed trustee, executor 
or administrator of the estate of any 

25 	 deceased person either alone or jointly with 
any other person, authorise the payment of 
the reasonable costs of the erection of a 
memorial or a tombstone over the grave of 
such deceased person or, where the deceased 

30 	 person is cremated, the reasonable costs of 
a memorial or of any arrangements made 
for the preservation of the ashes of such 
deceased person. 

(ii) by emitting frohi paragraph (n) of SubSec- 
35 	 Hon two of section thirty-five the Word 

"property" and by inserting in lieu thereof 
the Words "real estate as defined in Part 
XV of the Conveyancing Act, 1919-1942"; 

b) (i) Sec. 35. 
(General 
powers of 
public 
trustee.) 
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(iii) by offlitting from the same paragraph the 
*did§ "Part XV of the COhveyancing Act; 
1919" and by inserting iii Het thereof the 
wordS "that Part"; 

	

5 	(iv) by omitting frtim paragraph (0 Of thd same 
subsection the words "two htitidrecl and 
fifty pounds" wherever occurring Attd by 
inserting in lieu thereof the.  words "dhe 
thousand pounds"; 

	

10 	(c) by inserting next after section thirty-five the New sec. 
following new Sectidn; 	 35A. 

35A. (1) The public trustee-,When acting alone 
in relation to any estate, shall not be required 
to file or file and pass accounts relating to the 

15 	estate unless the Court, on application by or on 
behalf of some person interested in the estate, 
shall so order. 

Where the public trustee is appointed 
and acts jointly with any other person in rela, 

20 	tion to any estate the public trustee and such 
other person shall not be required to file or file 
and pass in the Court accounts relating to the 
estate unless such other person desires to claim 
commission for his pains and trouble or unless 

25 	the Court, on application by or Oil behalf of some 
persbn interested in the estate, §hall §to Order. 

Public 
trustee iiot 
required to 
file 
accounts. 

The jurisdiction conferred on the 
court by this section may be exercised by a 
judge sitting either in court Or in chambers. 

30 	 An order under this section may be made upon 
application heard ex parte. 

4. (1) The Public Trustee Act, 1913;  as amended by Further 
am ment subsequent Acts, is further amended— of Act

end 
No. 19, 

1918. 
Sec. 36. 
(Manner of 
investment.) 

cf. Act No. 
57, 1932, 
s. 30. 

(a) by omitting subsection one of section thirty-six 
35 	and by inserting in lieu thereof the following 

stibgetion 	, 
(1) The public trustee fris,y invest a,fiy Moneys 

in his hands ifi any Of the securities aiithorised 
by the TrUstee Act, 1925-1940, or by this Act. 

.(13).  
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(b) by omitting from subsection two of the same 
section the words "trustees executors and ad-
ministrators by sections four and five of the 
Trustee Act, 1898" and by inserting in lieu 

	

5 	thereof the words "a trustee (as therein defined) 
by the Trustee Act, 1925-1940." 

(2) The amendments made by subsection one of this 
section shall not invalidate any investment lawfully made 
by the public trustee before the commencement of this 

10 Act. 
5. The Public Trustee Act, 1913, as amended by Further 

anterdment subsequent Acts, is further amended by inserting next of Act No.  
, after section thirty-six the following new sections :— 	N 

19  
e 
 191& 
w secs. 

86A-S6e. 

36A. (1) Subject to this Act, balances to the credit common 

	

10 	of all current accounts in the books of the public 	fund. 

trustee at the commencement of the Public Trustee 
(Amendment) Act, 1942, and at any time thereafter 
kept by the public trustee in any such capacity as is 
mentioned in subsection one of section twelve of this 

	

20 	Act shall be one common fund and shall be available 
for investment as provided in this Act. 

This subsection shall not apply to or in respect of 
any estate or trust— 

where investment in the common fund is 

	

20 	 expressly forbidden by the instrument of 
trust; or 
where assets are held by the public trustee 
jointly with any other person and such other 
person has objected in writing to its appli- 

	

30 	 cation. 
(2) Interest received from investments from 

the common fund shall be credited to an account to 
be called the Interest Suspense Account and shall be 
allocated therefrom as provided in this section. 

	

35 	 (3) Interest shall be allowed on— 
all capital balances on current account form-
ing part of the common fund; 
income balances on current account forming 
part of the common fund where, in the 

opinion 
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opinion of the public trustee, such income 
should be interest earning. 

Interest allowed in respect of income balances 
shall be computed as from such date as the public 

	

5 	trustee may determine. 
(4) Pursuant to subsection three of this sec-

tion, interest shall be credited at such rate and at 
such time or times as the public trustee may deter-
mine. 

	

10 	Except as provided in this section, balances in 
the common fund shall be deemed not to earn 
interest. 

36s. (1) Out of the total amount of interest earned Estates 
Guarant rave 

	

15 	
each year by all investments from the common 	and Reserve 

	

15 	fund the public trustee may set aside such sum as 	Account. 
he may consider necessary, which sum shall be 
carried to an account to be called the Estates 
Guarantee and Reserve Account to be kept by the 
public trustee. 

	

20 	 (2) Any capital profit made upon realisation 
of investments from the common fund shall be car- 
ried to the Estates Guarantee and Reserve Account. 

(3) The Estates Guarantee and Reserve 
Account may be applied for all or any of the 

	

25 	following purposes :— 
(a) payment to the common fund of an amount 

equivalent to the loss upon realisation of 
any investment made from the common 
fund; 

	

30 	(b) payment of any costs incurred in protecting 
investments made from the common fund; 
payment of such other expenses or charges 
incurred in respect of the common fund or 
investments made therefrom as in the 

	

35 	 opinion of the public trustee are properly 
chargeable against the Estates Guarantee 
and Reserve Account; 
payment of any legal costs, charges and 
expenses not ordered by the court to be 
charged against a particular estate or trust 

Or 
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or otherwise not properly chargeable 
against a particular estate or trust; 
payment of any legal costs, charges and 
expenses not ordered by the court to be 

	

5 	 charged against a particular estate or trust 
but otherwise properly chargeable against 
a particular estate or trust where there are 
insufficient funds in the particular estate 
or trust to meet such costs, charges and 

	

10 	 expenses; 
casts and expenses incurred by the public 
trustee in obtaining legal advice or in legal 
proceedings to which the public trustee is 
or is made a  party where such costs and 

	

16 	 ppenses are such that by reason of general 
interest and it 	of the subject- 
matter of the advice or .proceedings, they 
should not, in the opinion of the public 
trustee, be charged against a particillar 

	

20 	 estate or trust. 
36c. Where, after allowing interest in pursuance Surplus in- of section 36A of this Act and after setting aside the come from 

common sum referred to in subsection one of section 36B of fund. this Act, a surplus remains out of the income of 

	

25 	investments made from the common fund, such sur- 
plus, or so much thereof as the public trustee may 
determine, may be applied towards production of 
the annual amount incidental to the working of this 
Act. 

	

30 	Any amount so applied shall be taken into account 
in arranging the fees chargeable under section nine 
of this Act. 

36o. Moneys in the common fund may be invested— Investment 
of common in any of the securities authorised by the 

	

35 	 Trustee Act, 1925-1940; or 
on deposit with the Colonial Treasurer for 
a period or periods not exceeding twelve 
months in any one case which deposit shall 
bear interest at the rate which from time to 

	

40 	 time is the rate of interest fixed in respect 
of Commonwealth Loans issued after the 

commencement 
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commencement of the Public Trustee 
(Amendment) Act, 1942, and any such 
deposit may be renewed from time to time 
for a like period and subject to the like con- 

	

5 	 ditions : Provided that the total amount 
invested on deposit with the Colonial Treas-
urer shall not, at any one time, exceed five 
hundred thousand pounds; or 

(c) in securities of any other class which the 

	

10 	 Governor with the advice of the Executive 
Council and upon the recommendation of 
the public trustee may from time to time 
approve. 

36E. (1) The public trustee may sell investments Withdrawal 

	

15 	belonging to the common fund and may withdraw feorImmthe 

any part of the moneys belonging to the common fund.°4  
fund for any purpose of or relating to the exercise 
and discharge by the public trustee of his powers, 
authorities, duties and functions in any such capacity 

	

20 	as is mentioned in subsection one of section twelve 
of this Act or for any purpose authorised by Qi 
under this or any other Act. 

The public trustee may withdraw from 
the common fund any amount belonging to any par- 

	

25 	ticular estate or  trust included in the common fnnd 
and may separately invest such amount for the 
benefit of such particular estate or trust. 

Amounts withdrawn from the common 
fund pursuant to this section shall as from the date 

	

30 	of such withdrawal cease to have any claim for 
interest or otherwise from the common fund. 

36F. (1) (a) The public trustee may make Power 
advances from the common fund for any purpose of to make 
or relating to any estate or trust in course of ad- advances. 

	

35 	ministration by him. 
(b) Any sum so advanced shall bear 

interest at a rate to be fixed by the public trustee, 
and such sum and the interest thereon shall be a 
charge on the assets of the estate or trust or on the 

	

40 	specific asset in respect of which the advance was 
made. 

Where 
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Where any sum so advanced is applied in or 
towards the discharge of any debt or liability the 
charge under this paragraph shall rank in the same 
order of priority as the debt or liability. 

	

5 	 (c) Any interest received under this sub- 
section shall be paid into the Interest Suspense 
Account. 

(2) (a) Where an estate or trust is under 
administration by the public trustee, and any person 

	

10 	beneficially entitled in that estate or trust makes 
written application to the public trustee for an ad-
vance against his beneficial interest, the public 
trustee may, if he thinks fit, make an advance from 
the common fund to such person of an amount not 

	

15 
	exceeding one-half of the value a's estimated by the 

public trustee of such beneficial interest. 
(b) Any sum so advanced shall bear 

interest at a rate to be fixed by the public trustee and 
such sum and the interest thereon shall be a first 

	

20 	charge against the beneficial interest of the person 
to whom the advance was made subject only to any 
prior charges upon such beneficial interest of which 
the public trustee had received notice in writing 
before the advance under this subsection was made. 

	

25 	 (c) Any interest received under this sub- 
section shall be paid into the Interest Suspense 
Account. 

6.  The Public Trustee Act, 1913, as amended by 
subsequent Acts, is further amended- 

	

30 	(a) by omitting from paragraph (b) of subsection 
one of section forty the words "expenditure in-
curred" and by inserting in lieu thereof the 
words "amount expended"; 

(b) by omitting from subsection one of section forty- 

	

35 	two the words "public trustee's account" and 
by inserting in lieu thereof the words "public 
trustee"; 

(C) 

Fortl.er 
amerhinwil of 
Act No. 19, 
1913. 

Sec. 40. 
(Accounts.) 

See. 42. 
(Payments 
to public 
trustee's 
account.) 
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by inserting in subsection one of section forty-
three after the words "to be registered" the 
words "in his corporate name"; 
by inserting at the end of section fifty the fol- 

	

5 	lowing new subsection :— 
(2) Where the public trustee is appointed and 

acts jointly with any other person (in this sub-
section referred to as "co-administrator") as 
executor or administrator, a certificate under 

	

10 	his hand, and sealed with his corporate seal, 
certifying that he and such co-administrator 
have taken out probate or letters of administra-
tion, and stating the date when such probate or 
letters of administration were granted, and the 

	

15 	name, residence and occupation of the deceased 
person shall, notwithstanding any law to the 
contrary, be accepted by all courts, officers and 
other persons, whether acting under any Act or 
not, as prima facie evidence of the death of the 

	

20 	deceased person, and of the appointment of the 
public trustee and the co-administrator as exe-
cutors or administrators without production of 
any other proof whatever. 
(i) by omitting from subsection one of section 

	

25 	 fifty-three the words "the first week of "; 
(ii) by inserting next after the same subsection 

the following new subsection :— 
(1A) (a) Where, after any sum of money 

has been paid into the Treasury pursuant 

	

30 	 to subsection one of this section, proof to 
the satisfaction of the public trustee is fur-
nished that any person is entitled in distri-
bution to any part of the intestate estate 
the public trustee shall certify accordingly 

	

35 	 to the Colonial Treasurer, and shall, in 
such certificate specify the amount of such 
money necessary to meet the claim of such 
person. 

(b) Upon receipt of such certificate 

	

40 	 the Colonial Treasurer shall cause the 
9—B 	 amount 

(C) b. 43. 
(Shares and 
stock.) 

Sec. 50. 
(Certificate-
of public 
trustee evi-
dence.) 

Sec. 53. 
(Unclaimed 
balances of 
intestate 
estates.) 
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amount specified in the certificate to be paid 
to the public trustee for distribution to the 
person so entitled; but no interest shall be 
allowed or credited to any person so en- 

-5 titled in respect of such moneys. 
(c) Nothing in this subsection shall 

be construed as imposing upon the public 
trustee any obligation to continue any in-
quiries or investigations as to the persons 
entitled in distribution to any part of an 

10 intestate estate after moneys lying to the 
credit of that estate have been paid into 
the Treasury pursuant to subsection one of 
this section. 

(iii) by inserting in subsection two of the same 
15 section after the words "such estate" the 

words "and not paid to the public trustee 
pursuant to subsection (1A) of this section." 

7. (1) The Public Trustee Act, 1913, as amended by 
subsequent Acts, is further amended- 

-20 (a) by omitting from section 53A the words "a suit- 
able piece of land and the erection thereon and 
equipment of a suitable building" and by in-
serting in lieu thereof the words "suitable land 
and building and the extension, alteration, reno- 

'25 vation, equipment and repair of such building 
so as to render the same suitable"; 

Further 
amendment 
of Act No. 
19, 1913. 

See. 53e. 
(Moneys 
paid into 
trust 
account.) 

by omitting from section 53c the words "said See. 53c. 
building" and by inserting in lieu thereof the (vesting is 

i words "works of extension, alteration and reno- t3rustee.) 
-30 vation"; 

(i) by inserting in section 53D after the word 
"land" where firstly occurring the words 
"and building"; 

(ii) by inserting in the same section after 
35 the word "work" the words "and any 

repairs and alterations which may, from 
time to time, be necessary"; 

See. 53D. 
(Recoup-
ment of 
cost.) 
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(iii) by omitting from paragraph one of the 
same section the words "four pounds" and 
by inserting in lieu thereof the words "three 
pounds"; 

	

5 	(iv) by omitting from paragraph two of the 
same section the words "four pounds" and 
by inserting in lieu thereof the words "three 
pounds." 

(2) Subsection one of this section shall be deemed 
10 to have commenced on the sixteenth day of November, 

one thousand nine hundred and forty-one. 

8. (1) The Trustee Act, 1925-1940, is amended— 	Amendment 
of Act 

by inserting at the end of subsection one of No. 14, 1925. 
section forty-seven the words "and shall also Sec. 47. 

	

Is 	furnish such information as to the disability or (Payments
p 

 
identity of the person for whom such money is to the 

held in trust as the public trustee may require"; trustee.) 

by omitting from subsection three of the same 
section all words-  after the word "discretion," 

	

20 	and by inserting in lieu thereof the words "exer- 
cise in respect of such money the powers con-
ferred upon the public trustee by this or any 
other Act in respect of moneys held in trust for 
an infant." 

(2) The Trustee Act, 1925, as amended by 
subsequent Acts and by this Act, may be cited as the 
Trustee Act, 1925-1942. 

Sydney: Alfred Henry Pettifer. Acting Government Printer-1942. 

[18. 3d.] 

25 





No. , 1942. 

A BILL 
To provide for the incorporation in one 

common fund of certain balances of 
accounts kept by the Public Trustee; for 
these and other purposes to amend the 
Public Trustee Act, 1913-1938, the Trustee 
Act, 1925-1940, and certain other Acts ; 
to validate certain matters ; and for pur-
poses connected therewith. 

[MR. CLARENCE MARTIN ;-14 October, 1942.] 

BE it enacted by the King's Most Excellent Majesty, 
by and with the advice and consent of the Legis-

lative Council and Legislative Assembly of New South 
Wales in Parliament assembled, and by the authority of 

5 the same, as follows :- 
1. (1) This Act may be cited as the "Public Trustee 

(Amendment) Act, 1942." 
8803 9—A ( 2) 

Short title 
and citation. 
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(2) The Public Trustee Act, 1913, as amended by 
subsequent Acts and by this Act, may be cited as the 
Public Trustee Act, 1913-1942. 

2. The Public Trustee Act, 1913, as amended by 
5 subsequent Acts, is amended— 

(i) by omitting from subsection one of section 
ten the words "any person to act as his 
agent for the purpose of administering any 
estate, and any clerk of petty sessions shall, 10 

	

	 at his request, act a's such agent within 
his district" and by inserting in lieu thereof 
the words "any officer or employee on the 
staff of the public trustee or" any clerk or 
acting clerk of petty sessions to be the 

15 	 agent 'of the p-ubli6 trustee"; • • 	• 	..„ 

(ii) by omitting subsection two of the same 
section; 

by inserting next after subsection one of section 
twelve the following new subsection :- 

20 	(1A) Where the public trustee is appointed 
and acts jointly with any Other person in any 
1.1elt capacity as is mentioned in subsection one 

of this section the following 'previsions shall 
have effect :- 

25 	 (a) the public trustee and such other perso}} 
jointly shall have and may exercise and 
discharge all or any of the powers, 
authorities, duties and functionS which 
the public trustee, if acting alone, would 

SO 

	

	 have had or might have exercised and 
discharged; 

(b) all moneys under the control of the 
public trustee and such other person 
jointly shall be dealt with in the same 

35 

	

	 manner as moneys under the control of 
the public trustee alone ; 
the receipt in writing of the public 
trustee alone for any money, securities, 
or other personal property or effects 

payable 

Amendment 
of Act No, 
19, 1913. 
Sec. 10. 
(Appoint-
ment and 
duties of 
agents.) 

Sec 12. 
(General 
powers and 
duties.) 
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payable, transferable or deliverable to 
the public trustee and such other 
person jointly shall be a sufficient dis-
charge for the same, and shall effectu- 

5 

	

	 ally exonerate the person paying, 
transferring or delivering the same 
from seeing to the application or being 
answerable for any loss or misapplica-
tion thereof. 

	

10 	This subsection shall apply to all cases in 
which the public trustee is appointed and acts 
jointly with any other pershn whether such 
appointment was made before or after the com-
mencement of the Public Trustee (Amend- 

	

15 	ment) Act, 1942. 
(c) by omitting from subsection one of section 

eighteen all words after the word "intestacy" 
and by inserting in lieu thereof the words "the 
public trustee shall be preferred in. the 

	

20 	following cases :— 
(a) where the widow or widower has con-

sented in writing to the grant to the 
public trustee and— 

the deceased left no child him or 

	

25 	 her surviving; or 
any one or more of the children 
are infants; or 
a majority of the adult children 
or of such of them as are resi- 

	

30 	 dent in New South Wales have 
consented in writing to the grant 
to the public trustee; or 
so far as can be ascertained after 
due inquiry by the public trustee 

	

35 	 there are no adult children 
resident in New South Wales, or 
if so resident such children can-
not be found; 

(b) where there is no widow or widower, 

	

40 	 or where the widow or widower is an 
insane 

Sec. 18. 
(Grant of 
probate or 
administra-
tion to the 
public 
trustee.) 
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insane patient or an insane or incapable 
person within the meaning of the 
Lunacy Act of 1898 as amended by 
subsequent Acts and- 

	

5 	 (i) the majority in value of the adult 
next-of-kin or of such of them as 
are resident in New South Wales 
have consented in writing to the 
grant to the public trustee ; or 

	

10 	 (ii) so far as can be ascertained after 
due inquiry by the public trustee 
there are no adult next-of-kin 
resident in New South Wales, or, 
if so resident, such adult next-of- 

	

15 	 kin cannot be found; or 
(iii) the majority in value of the next-

of-kin are infants. 
In any case in which the public trustee is 

entitled to be preferred under paragraph (a) or 

	

20 	paragraph (b) of this subsection, a certificate 
under the hand and seal of the public trustee 
shall be evidence of the facts in that regard 
stated in such certificate." 

(d) (i) by inserting in subsection one of section 18A 

	

25 	 after the words "'eating property" the 
words "in New South Wales"; 
by omitting from the same subsection the 
words "four hundred pounds" and by 
inserting in lieu thereof the words "six 

	

31 	 hundred pounds"; 
by inserting in subsection two of the same 
section after the words "leaving property" 
the words "in New South Wales"; 
by omitting from the same subsection the 

	

33 	 words "four hundred pounds" and by 
inserting in lieu thereof the words "six 
hundred pounds"; 

 

Sec. 18A. 
(Election 
by public 
trustee to 
administer.) 
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(v) by inserting next after subsection three of 
the same section the following new sub- 
section :— 

(3A) (a) Where a grant of probate or ef. Act re 
 - 

letters of administration (in this subsection of.z.), 
referred to as the "original grant") has s. 45. 
been made in respect of the estate of any 
deceased person (in this subsection referred 
to as the "original estate") and the person 

10 

	

	 to whom the original grant or any subse- 
quent or substituted grant of probate or 
letters of adMinistration was made has died 
leaving part of the original estate unad-
ministered and the gross value, as estimated 

15 

	

	 by the public trustee, of the part of the 
original estate so left unadministered does 
not, at the time of the election hereinafter 
referred to, exceed six hundred pounds, and 
no person has, since the death of the last 

20 

	

	 executor or administrator, taken out letters 
of administration de bonis non in respect of 
the original estate, the public trustee may 
in all cases where he is entitled to take out 
letters of administration de bonis non, and 

25 

	

	 in lieu of taking out such letters, file in the 
office of the Supreme Court an election 
under his hand and seal setting forth the 
fact of the original grant, the death of the 
executor or administrator, and particulars 

30 

	

	 of the property so left unadministered, 
and electing to administer the property so 
left unadministered. 

(b) On such election being filed the 
public trustee shall be deemed to be the 

35 

	

	 administrator of the original estate so left 
unadministered in all respect as if letters 
of administration de bonis non of the 
original estate had been duly granted to 
him. 

40 

	

	(vi) by omitting from subsection five of the 
same section the words "six hundred 

pounds" 
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pounds" and by inserting in lieu thereof 
the words "one thousand pounds"; 

(vii) by inserting next after the same subsection 
the following nevV stbsections :- 

	

5 	 (5A) If after filing such election a later 
will or a will, as the case may be, is found 
the public trustee shall, as soon as prac-
ticable, file in the said office of the Supreme 
Court a memorandum under his hand stat- 

	

10 	 ing the fact. 
On such a memorandmn being filed the 

public trustee shall cease td be executor or 
administrator but may, in any case in which 
he is entitled to obtain probate Cr to take 

	

15 	 out letters of a'dmifiistration, file a further 
election under this section, or prOceed in the 
ordinary manner to obtain probate or letters 
Of administration. 

Where the public trustee is not so en- 

	

20 	 titled the provisions of section 40D of the 
Wills, Probate and Administration Act, 
1898-1940, shall apply in all respects as if a 
grant of probate or letters of administration 
to the public trustee had been revoked. 

	

25 	 (5e) Where the public trustee has filed 
an election under subsection one or sub-
section two of this section in respect of the 
property of any person to whoth a certifi-
cate of death on war service relates, or has 

	

30 	 filed an election under subsection (3A) of 
this section in respect of property left un-
administered by a person to whom a 
certificate of death on war service relates, 
and after the filing of such election the 

	

35 	 certificate of death on war service is can- 
celled, the public trustee shall, as soon as 
practicable, file in the office of the Supreme 
Court a memorandum under his hand stat-
ing the fact. 

On 
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On such a memorandum being filed the 
public trustee shall cease to be executor 
or administrator and the prbvisions of 
section 40o of the Wills, Probate and Ad- 

	

5 	 ministration Act, 1898-1940, shall apply in 
all respects as if a grant of probate or 
letters of administration to the public 
trustee had been revoked. 

In this subsection "certificate. Of death on 

	

10 	 war service" means a certificate of death 
on , war service issued pursuant to the 
National Security (General) Regulations 
made under the National Security Act 
1939-1940 of the Parliament of the Cotiimon- 

	

15 	 wealth of Alisttalia. 
3. The Public Trustee Act, 1913, as amended by Further 

subsequent Acts, is further amended— 	 of
amendment 

Act No. 
19, 1913. 
Substituted 
secs. 33 & 34 
and new secs. 
34a, 348. 

Payment to 
widow or to 
relatives of 
illegitimate. 

25 

30 

35 

40 
(O. 

20 

(a) by omitting sections thirty-three and thirty-four 
and by inserting in lieu thereof the following 
sections :- 

33. (1) Where the net value, as ascertained in 
the manner provided by section fifty-five of the 
Principal Act, of an intestate estate under ad-
ministration by the public trustee does not 
exceed two hundred pounds, the public trustee 
may, in his absolute discretion, dispose of the 
whole or any pa'rt of the residue which remains 
after meeting the debts, expenses, liabilities and 
charges referred to in that section, in accord-
ance with the following provisions :— 

The public trustee may pay, transfer 
or convey the whole or any part of such 
residue to the widow (if any) of the 
intestate. 
Where the intestate wa's illegitimate 
and unmarried and has left no lawful 
issue the public trustee may pay, 
transfer or convey the whole or any 
part of such residue to the mother (if 
living) of the intestate. 
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(c) Where the deceased was an unmarried 
woman and has left no lawful issue but 
has left an illegitimate child or children 
the public trustee may pay, transfer or 

	

5 	 convey the whole or any part of such 
residue to such illegitimate child or 
children. 

(2) Subject to any disposition made 
under the authority of subsection one of this 

	

10 	section such residue shall be dealt with in 
accordance with the law relating to the distribu-
tion of the estate of a person dying intestate. 

34. Where an infant, or a person (in this 
section hereinafter referred to as "incapable 

	

15 	person") who, in the opinion of the public 
trustee, is unable to give a good discharge, is 
entitled to moneys in the hands of the public 
trustee and such moneys do not exceed five 
hundred pounds, then, with respect to such 

	

20 	infant or incapable person, the public trustee 
may, notwithstanding any law to the contrary, 
from time to time pay such moneys to such 
person as the public trustee thinks fit, to be 
applied by such person for the maintenance, 

	

25 	education, advancement or benefit of such infant 
or incapable person or may himself so apply 
such moneys. 

34A. (1) If the net value as estimated by the 
public trustee of the estate of any deceased per- 

	

30 	son does not exceed fifty pounds and the public 
trustee has no knowledge of any application 
having been lodged for probate of the will or 
letters of administration of the estate of such 
deceased person, the public trustee, after giving 

	

35 	such notice by advertisement or otherwise as 
the public trustee may deem appropriate, may 
sell, call in and convert into money the property 
of the estate of such deceased person and pay 
the debts and liabilities of such deceased person 

"'" 	• 	 of 

Mainten-
ance, etc., of 
infant or 
incapable 
person—
moneys not 
exceeding 
£500. 

Estates of 
less than 
£50. 
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of which he has notice and pay the residue to the 
persons lawfully entitled thereto. 

If the public trustee is in possession of any 
will of the deceased, such will shall be deposited 
in the probate office of the Supreme Court in 
the same manner as is provided by section thirty 
of the Principal Act. 

The public trustee shall be entitled 
to the same commission as he would have been 

10 	entitled to if probate of the will or letters of 
administration of such estate had been granted 
to him and such commission shall be a first 
charge on such estate. 

Neither the Consolidated Revenue 
15 	Fund nor the public trustee nor any of his 

deputies, officers, servants or agents shall be 
liable for any act done in good faith in pur-
suance of the powers conferred on the public 
trustee by this section. 

20 	34B. (1) Where the public trustee disputes Dispute by 
any claim (whether the claimant claims to be a public

trustee of 
creditor or to have a beneficial interest in the any claim. 
estate) to which this subsection applies sent in 
to him as executor or administrator and has 

25 	served on the claimant the notice referred to in 
section ninety-three of the Principal Act and 
the claimant has not, within the period of six 
months referred to in that section, commenced 
proceedings to enforce such claim, the public 

30 	trustee may give notice to the claimant that 
unless within a period of one month from the 
date of the notice the public trustee is duly 
served with process of court issued in proceed-
ings to enforce such claim the public trustee will 

31 	distribute the estate without regard to the claim. 
If within the said period of one month the 

public trustee has not been duly served with 
such process such claim shall thereupon be 
barred and become irrecoverable as against the 

public 
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public trustee and the public trustee may pro-
ceed to distribute the estate without regard to 
such claim. 

(2) Stbsection one of this section shall 

	

5 	apply to and in respect of— 
a claim of any amount made in respect 
of an estate the net value of which, as 
ascertained (without regard to the 
claim) in the manner provided by 

	

10 	 section fifty-five of the Principal Act, 
does not exceed three hundred pounds; 
a claim not exceeding one hundred 
pounds in respect of ah estate of any 
value. 

	

15 	 (3) The powers conferred by this section 
shall be in addition to the powers exercisable 
under subsection two of section ninety-three of 
the Principal Act. 

(b) (i) by inserting at the end of snbsection one of 

	

20 	 section thirty-five the following words :— 
The power conferred by paragraph (j) of 

this subsection shall, in any case where the 
public trustee is appointed trustee, executor 
or administrator of the estate of any 

	

25 	 deceased person either alone or jointly with 
any other person, authorise the payment of 
the reasonable costs of the erection of a 
memorial or a tombgtone over the grave of 
such deceased person or, where the deceased 

	

30 	 person is cremated, the reasonable costs of 
a memorial or of any arrangements made 
for the preservation of the ashes of such 
deceased person. 
by omitting froth paragraph (n) of subsec- 

	

35 	 tion two of section thirty-five the word 
"property" and by inserting in lieu thereof 
the words "real estate as defined in Part 
XV of the Conveyancing Act, 1919-1942"; 

(iii) 

See. 35. 
(General 
powers of 
public 
trustee.) 
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(iii) by omitting from the same paragraph the 
words "Part XV of the CofiVeyalicifig Act, 
1919" and by inserting in lieu thereof the 
words "that Part"; 

	

5 	(iv) by omitting frelta patagraph (o) of the same 
subsection the words "two hundred and 
fifty pounds" wherever occurring and by 
inserting in lieu thereof the words "one 
thousand pounds"; 

	

10 	(c) by inserting next after section thirty-five the 
following new sectiOn :- 

35A. (1) The pUblic trustee, when acting alone 
in telatiofi to any estate, shall not be required 
to file Or file and pass accounts relating to the 

	

15 	estate unless the Conti, on application by dr on 
behalf of some perSon interested in the estate, 
shall so direct. 

(2) Where the public trustee is appointed 
and acts jointly with any other person in rela- 

	

20 	tion to any, estate the public trustee and such 
other person shall not be required to file or file 
and pass in the Court accounts relating to the 
estate unless such other person desires to claim 
commission for his pains and trouble or unless 

	

25 	the Court, on application by or on behalf of some 
person interested in the estate, shall so direct. 

New sec. 
35A. 

Public 
trustee not 
required to 
file 
accounts. 

4. (1) The Public Trustee Act, 1913, as amended by amendment 
subsequent Acts, is further amended— 	 19 

of Ac 
13.

t No. 19. 

by omitting subsection one of section thirty-six 
30 	and by inserting in lieu thereof the following 

subsection :— 
(1) The public trustee may invest any moneys 

in his hands in any of the securities authorised 
by the Trustee Act, 1925-1940, or by this Act. 

35 	(b) by omitting from subsection two of the same 
section the words "trustees executors and ad-
ministrators by sections four and five of the 
Trustee Act, 1898" and by inserting in lieu 
thereof the words "a trustee (as therein defined) 

40 	by the Trustee Act, 1925-1940." 

(a) See. 36. 
(Manner of 
investment.) 
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(2) The amendments made by subsection one of this 
section shall not invalidate any investment lawfully made 
by the public trustee before the commencement of this 
Act. 

5 5. The Public Trustee Act, 1913, as amended by 
subsequent Acts, is further amended by inserting next 
after section thirty-six the following new sections :- 

36A. (1) Subject to this Act, balances to the credit 
of all current accounts in the books of the public 

10 

	

	trustee at the commencement of the Public Trustee 
(Amendment) Act, 1942, and at any time thereafter 
kept by the public trustee in any such capacity as is 
mentioned in subsection one of section twelve of this 
Act shall be one common fund and shall be available 

15 	for investment as provided in this Act. 
This subsection shall not apply to or in respect of 

any estate or trust— 
where investment in the common fund is 
expressly forbidden by the instrument of 

20 	 trust; or 
where assets are held by the public trustee 
jointly with any other person and such other 
person has objected in writing to its appli-
cation. 

25 	 (2) Interest received from investments from 
the common fund shall be credited to an account to 
be called the Interest Suspense Account and shall be 
allocated therefrom as provided in this section. 

(3) Interest shall be allowed on- 
30 

	

	(a) all capital balances on current account form- 
ing part of the common fund; 

(b) income balances on current account forming 
part of the common fund where, in the 
opinion of the public trustee, such income 

:)5 	 should be interest earning. 
Interest allowed in respect of income balances 

shall be computed as from such date as the public 
trustee may determine. 

(4) 

Further 
amendment 
of Act No. 
19, 1913. 
New secs. 
36A-36F. 

Common 
fund. 
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(4) Pursuant to subsection three of this sec-
tion, interest shall be credited at such Tate and at 
such time or times as the public trustee may deter-
mine. 

Except a's provided in this section, balances in 
the common fund shall be deemed not to earn 
interest. 

36s. (1) Out of the total amount of interest earned 
in each year by all investments from the common 

10 

	

	fund the public trustee may set aside such sum as 
he may consider necessary, which sum shall be 
carried to an account to be called the Estates 
Guarantee and Reserve Account to be kept by the 
public trustee. 

11 	 (2) Any capital profit made upon realisation 
of investments from the common fund shall be car-
ried to the Estates Guarantee and Reserve Account. 

(3) The Estates Guarantee and Reserve 
Account may be applied for all or any of the 

20 	following purposes :— 
(a) payment to the common fund of an amount 

equivalent to the loss upon realisation of 
any investment made from the common 
fund; 

21 	(b) payment of any costs incurred in protecting 
investments made from the common fund; 
payment of such other expenses or charges 
incurred in respect of the common fund or 
investments made therefrom as in the 

3) 

	

	 opinion of the public trustee are properly 
chargeable against the Estates Guarantee 
and Reserve Account ; 
payment of any legal costs, charges and 
expenses not ordered by the court to be 

35 

	

	 charged against a particular estate or trust 
or otherwise not properly chargeable 
against a particular estate or trust; 
payment of any legal costs, charges and 
expenses not ordered by the court to be 

charged 

Estates 
Guarantee 
and Reserve 
Account. 
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charged against a particular estate or trust 
but otherwise properly chargeable against 
a particular estate or trust where there are 
insufficient funds in the particular estate 

	

5 	 or trust to meet such costs, charges and 
expenses; 
costs and expenses incurred by the public 
trustee in obtaining legal advice or in legal 
proceedings to which the public trustee is 

	

10 	 or is made a party where such casts and 
expenses are such that by reason of general 
interest and importauee of the subject-
platter of the advice or proceedings, they 
should not, in the opinion of the public 

	

15 	 trustee, be charged against a particular 
estate or trust. 

36c. Where, after allowing interest in pursuance Surplus in-
of section 36A of this Act and after setting aside the come from 
sum referred to in subsection one of section 36B of Znal."  

	

20 	this Act, a surplus remains out of the income of 
investments made from the common fund, such sur-
plus, or so much thereof as the public trustee may 
determine, may be applied towards production of 
the annual amount incidental to the working of this 

	

25 	Act. 
Any amount so applied shall be taken into account 

in arranging the fees chargeable under section nine 
of this Act. 

36p. Moneys in the common fund may be invested— Investment 
of common 

	

30 	(a) in any of the securities authorised by the 	fund. 
Trustee Act, 1925-1940; or 

(b) on deposit with the Colonial Treasurer for 
a period or periods not exceeding twelve 
months in any one case which deposit shall 

	

35 	 bear interest at the rate which from time to 
time is the rate of interest fixed in respect 
of Commonwealth Loans issued after the 
commencement of the Public Trustee 
(Amendment) Act, 1942, and any such 

	

40 	 deposit may be renewed from time to time 
for 

(f) 
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for a like period and subject to the like con-
ditions : Provided that the total amount 
invested on deposit with the Colonial Treas-
urer shall'not, at any one time, exceed five 

	

5 	 hundred thousand pounds; or 
in securities of any other class which the 
Governor with the advice of the Executive 
Council and upon the recommendation of 
the public trustee may from time to time 

	

10 	 approve. 
(1) The public trustee may sell investments belonging to the common fund and may withdraw any part of the moneys belonging to the common fund for any purpose of or relating to the exercise 

	

15 	and discharge by the public trustee of his powers, authorities, duties and functions in any such capacity as is mentioned in subsection one of section twelve of this Act or for any purpose authorised by of under this or any other Act. 

	

20 	(2) The public trustee may withdraw from the common fund any amount belonging to any par-ticular estate or trust included in the common fund and may separately invest such amount for the benefit of such particular estate or trust. 

	

25 	(3) Amounts withdrawn from the common fund pursuant to this section shall as from the date of such withdrawal cease to have any claim for interest or otherwise from the common fund. 
(1) (a) The public trustee may make 

	

30 	advances from the common fund for any purpose of or relating to any estate or trust in course of ad-ministration by him. 
(b) Any sum so advanced shall bear interest at a rate to be fixed by the public trustee, 

	

35 	and such sum and the interest thereon shall be a charge on the assets of the estate or trust or on the specific asset in respect of which the advance was mode. 
Where 

(c) 

Withdrawal 
from the 
common 
fund. 

Power 
to make 
advances. 
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Where any sum so advanced is applied in or 
towards the discharge of any debt or liability the 
charge under this paragraph shall rank in the same 
order of priority a's the debt or liability. 

	

5 	 (c) Any interest received under this sub- 
section shall be paid into the Interest Suspense 
Account. 

(2) (a) Where an estate or trust is under 
administration by the public trustee, and any person 

	

10 	beneficially entitled in that estate or trust makes 
written application to the public trustee for an ad-
vance against his beneficial interest, the public 
trustee may, if he thinks fit, make an advance from 
the common fund to such person of an amount not 

	

15 	exceeding one-half of the value as estimated by the 
public trustee of such beneficial interest. 

(b) Any sum so advanced shall bear 
interest at a rate to be fixed by the public trustee and 
such sum and the interest thereon shall be a first 

	

20 	charge against the beneficial interest of the person 
to whom the advance was made subject only to any 
prior charges upon such beneficial interest of which 
the public trustee had received notice in writing 
before the advance under this subsection was made. 

	

25 	 (c) Any interest received under this sub- 
section shall be paid into the Interest Suspense 
Account. 

6. The Public Trustee Act, 1913, as amended by Further 
amendment of subsequent Acts, is further amended— 	 M3N

.
o. 19, 

	

30 	(a) by omitting from paragraph (b) of subsection 	Sec. 40. 
one of section forty the words "expenditure in- (Accounts.) 
curred" and by inserting in lieu thereof the 
words "amount expended"; 

(b) by omitting from subsection one of section forty-
two the words "public trustee's account" and 
by inserting in lieu thereof the words "public 
trustee"; 

(C) 

35 
See. 42. 
(Payments 
to public 
trustee's 
account.). 
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by inserting in subsection one of section forty- sec. 43. 
three after the words "to be registered" the (Shares and  
words "in his corporate name"; 	 stock.) 

(d) by inserting at the end of section fifty the fol- Sec. 50. 

	

5 	lowing new subsection:— 	 (f 
Certifi i

c
cate 

oubl 
(2) Where the public trustee is appointed and trustee evi-

acts jointly with any other person (in this sub- dente.) 

section referred to as "co-administrator") as 
executor or administrator, a certificate under 

	

10 	his hand, and sealed with his corporate seal, 
certifying that he and such co-administrator 
have taken out probate or letters of administra-
tion, and stating the date when such probate or 
letters of administration were granted, and the 

	

15 	name, residence and occupation of the deceased 
person shall, notwithstanding any law to the 
contrary, be accepted by all courts, officers and 
other persons, whether acting under any Act or 
not, as prima facie evidence of the death of the 

	

20 	deceased person, and of the appointment of the 
public trustee and the co-administrator as exe-
cutors or administrators without production of 
any other proof whatever. 

(e) (i) by omitting from subsection one of section See. 53. 

	

25 	 fifty-three the words "the first week of"; (Unclaimed 
balances of 

(ii) by inserting next after the same subsection intestate 
the following new subsection:— 	 estates.) 

(1A) (a) Where, after any sum of money 
has been paid into the Treasury pursuant 

	

30 	 to subsection one of this section, proof to 
the satisfaction of the public trustee is fur-
nished that any person is entitled in distri-
bution to any part of the intestate estate 
the public trustee shall certify accordingly 

	

35 	 to the Colonial Treasurer, and shall, in 
such certificate specify the amount of such 
money necessary to meet the claim of such 
person. 

(b) Upon receipt of such certificate 

	

40 	 the Colonial Treasurer shall cause the 
9—B 	 amount 
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amount specified in the certificate to be paid 
to the public trustee for distribution to the 
person so entitled; but no interest shall be 
allowed or credited to any person so en- 

5 titled in respect of such moneys. 
(c) Nothing in this subsection shall 

be construed as imposing upon the public 
trustee any obligation to continue any in- 
quiries or investigations as to the persons ti  
entitled in distribution to any part of an 

10 intestate estate after moneys lying to the 
credit of that estate have been paid into 
the Treasury pursuant to subsection one of 
this section. 

(iii) by inserting in subsection two of the same 
15 section after the words "such estate" the 

words "and not paid to the public trustee 
pursuant to subsection (1A) of this section." 

7. (1) The Public Trustee Act, 1913, as amended by 
subsequent Acts, is further amended— 

20 (a) by omitting from section 53A the words "a suit- 
able piece of land and the erection thereon and 
equipment of a suitable building" and by in-
serting in lieu thereof the words "suitable land 
and building and the extension, alteration, reno- 

25 vation, equipment and repair of such building 
so as to render the same suitable"; 
by omitting from section 53c the words "said 
building" and by inserting in lieu thereof the 
words "works of extension, alteration and reno- 

30 vation"; 
(i) by inserting in section 53D after the word 

"land" where firstly occurring the words 
"and building"; 

(ii) by inserting in the same section after 
35 the word "work" the words "and any 

repairs and alterations which may, from 
time to time, be necessary"; 

Further 
amendment 
of Act No. 
19, 1913. 

See. 53A. 
(Moneys 
paid into 
trust 
account.) 

Sec. 53c. 
(Vesting in 
public 
trustee.) 

Sec. 53D. 
(Recoup- 
ment of 
cost.) 
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(iii) by omitting from paragraph one of the 
same section the words "four pounds" and 
by inserting in lieu thereof the words "three 
pounds " ; 

	

5 	(iv) by omitting from paragraph two of the 
same section the words "four pounds" and 
by inserting in lieu thereof the words "three 
pounds." 

(2) Subsection one of this section shall be deemed 
10 to habe commenced on the sixteenth day of November, 

one thousand nine hundred and forty-one. 

8. (1) The Trustee Act, 1925-1940, is amended— 	Amendment 
of Act 

by inserting at the end of subsection one of No. 14, 1925. 
section forty-seven the words "and shall also sec. 47. 
furnish such information as to the disability or (Payments 
identity of the person for whom such money is  public 

to the 

held in trust as the public trustee may require"; trustee.) 

by omitting from subsection three of the same 
section all words after the word "discretion," 

	

20 	and by inserting in lieu thereof the words "exer- 
cise in respect of such money the powers con-
ferred upon the public trustee by this or any 
other Act in respect of moneys held in trust for 
an infant." 

	

25 	(2) The Trustee Act, 1925, as amended by 
subsequent Acts and by this Act, may be cited as the 
Trustee Act, 1925-1942. 

Sydney: Alfred Henry Pettifer, Acting Government Printer-1942. 
ils. 3d.] 
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