ANNO PRIMO

EDWARDI VIII REGIS.

Act No. 19, 1936.

An Act to make certain provisions in relation to
officers of the Department of Railways and
of the Department of Road Transport and
Tramways who have been incapacitated
by injury; to amend the Government

[ Railways Act, 1912-1934, the Transport
Act, 1930, and certain other Acts in

& certain respects ; to validate certain matters;
g and for purposes connected therewith.
: [Assented to, 22nd June, 1936.]

ﬁ E it enacted by the King’s Most Excellent Majesty,

by and with the advice and consent of the Legis-
lative Council and Legislative Assembly of New South
Wales in Parliament assembled, and by the authority of
the same, as follows :—

1. This Act may be cited as the ‘“Government Rail- Short title.
ways and Transport (Amendment) Act, 1936.”’
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2. (1) The Government Railways Aect, 1912-1934, is
amended by omitting from section eighty-two the words
“in the preseribed manner.”’

(2) The Transport Act, 1930, as amended by subse-
quent Acts, is amended by omitting from section one
hundred and nine the words ‘“in the prescribed manner.’’

(3) (a) Any action taken, before the commence-
ment of this Act, by the officer at the head of any branch
of the railway service which would have been valid if the
amendment made by subsection one of this section had
been in force at the time such action was taken, is hereby
validated.

(b) Any action taken, before the commence-
ment of this Aect, by the officer at the head of any branch
of the transport service which would have been valid if
the amendment made by subsection two of this section
had been in force at the time such action was taken, is
hereby validated.

(4) Any alteration of the law made by this seetion
shall not affect any action or proceeding concluded before
the commencement of this Act.

(5) The Government Railways Aect, 1912-1934, is
further amended by inserting in section eighty-two after
the words ‘‘dealt with’’ the words ‘‘shall be notified in
writing of the nature of the misconduct charged or of the
breach of rule, by-law or regulation alleged to have been
committed and’’.

(6) The Transport Aect, 1930, is further amended
by inserting in section one hundred and nine after the
words ‘‘dealt with’’ the words ‘“shall be notified in writing
of the nature of the misconduct charged or of the breach of
rule or regulation alleged to have been committed and’’.

3. (1) The Government Railways Act, 1912-1934, is
further amended by omitting section 1008 and by insert-
ing in lieu thereof the following section :—

1008. (1) Where an officer has been incapacitated

by injury arising out of and in the course of his

~ employment so as to be unable to perform the duties
' of the classification to which at the date of the injury
s
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he had been appointed, he shall, except where such
injury was caused by his own serious and wilful
misconduct, be paid, during such incapacity, not less
than the salary for the time being payable to officers
with the same classification and with the same length
of service therein as such officer had at the date
he received the injury, but such salary shall cease
to be payable when such officer is retired from or
otherwise leaves the railway service.

(2) Where an officer who has been incapa-
citated by injury arising out of and in the course of
his employment was, at the date of such injury, and
had been, for a continuous period of not less than
four months immediately preceding such date, or for
periods amounting to four months in the aggre-
gate, during the period of twelve months immediately
preceding such date employed upon duties of
a classification (in this subsection referred to as the
“‘higher classification’’) carrying a higher salary
than the classification to which at that date he had
been appointed, and where the incapacity is such
‘that such officer is by reason thereof unable to per-
form the duties of the higher classification, he shall,
except where such injury was caused by his own
serious and wilful misconduet, be paid, during such
incapacity not less than the salary for the time being
payable to officers performing duties in such higher
classification (not being officers who have been
appointed thereto) with the same length of service
upon such duties as such officer had at the date he
received the injury, but such salary shall cease to be
payable when such officer is retired from or other-
wise leaves the railway service.

(2) The Transport Act, 1930, as amended by subse-

quent Acts, is further amended by omitting section one
hundred and twenty-four and by inserting in lieu thereof
the following section:—

124. (1) Where an officer has been incapacitated
by injury arising out of and in the course of his
employment so as to be unable to perform the dutiey
of the classification to which at the date of the injury

ke
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he had been appointed, he shall, except where such
injury was caused by his own serious and wilful mis-
conduct, be paid, during such incapacity, not less

. than the salary for the time being payable to officers
with the same classification and with the same length
of service therein as such officer had at the date he
received the injury, but such salary shall cease to be
payable when such officer is retired from or other-
wise leaves the transport service.

(2) Where an officer who has been incapaci-
tated by injury arising out of and in the course of his
employment was, at the date of such injury, and had
been, for a continuous period of not less than four
months immediately preceding such date, 'or for
periods amounting to four months in the aggre-
gate, during the period of twelve months immedi-
ately preceding such date, employved upon duties
of a classification (in this subsection referred to
as the ‘‘higher eclassification’’) carrying a higher
salary than the classification to which at that date
he had been appointed, and where the incapacity is
such that such officer is by reason thereof unable to
perform the duties of the higher classification, he
shall, except where such injury was caused by his
own serious and wilful misconduct, be paid, during
such incapacity, not less than the salary for the
time being payable to officers performing duties in
such higher classification (not being officers who
have been appointed thereto) with the same length
of service upon such duties as such officer had at the
date he received the injury, but such salary shall
cease to be pavable when such officer is retired from
or otherwise leaves the transport service.

Commence- (3) (a) Subsection one of this section shall be
;’;‘if;gﬁom deemed to have commenced on the first day of January,
one and one thousand nine hundred and seventeen.

two.

(h) Subsection two of this section shall be
deemed to have commenced on the fifth day of August,
one thousand nine hundred and thirty.

' (4)
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(4) In the case of any officer who was, before the
commencement of this Act, incapacitated by injury aris-
ing out of and in the course of his employment (not being
an injury caused by his own serious and wilful miscon-
duct) and who is, as a result of such incapacity, imme-
diately before such commencement, employed upon duties
of a classification lower than the classification to whieh,
at the date of the injury, he had been appointed, any
alteration of the law made by this section shall not
operate so as to reduce the salary of such officer to a rate
less than the rate payable to him immediately before such
commencement.

(5) Any alteration of the law made hy this section
shall not affect any action or proceeding concluded before
the commencement of this Act.

(6) Notwithstanding the retrospective effect given
by subsection three of this section, to the amendments
made by subsections one and two of this section, no
officer affected by section 1008 of the Government Rail-
ways Act, 1912, or by section one hundred and twenty-
four of the Transport Act, 1930 (as respeetively inserted
by this section) who has, in respect of any period before
the commencement of this Act, been paid salary at a rate
less than the appropriate rate as ascertained in accord-
ance with such sections, shall be entitled to any further
payment in respect of any such period except as fol-
lows :—

(a) Where the officer concerned was not, at the com-
mencement of this Aet, in receipt of weekly pay-
ments by way of compensation he shall be paid
such sum (if any) as represents the excess of the
amount of salary at such appropriate rate for
the period ascertained in accordance with para-
graph (b) of this subsection over the total of all

amounts paid to or for the benefit of such officer

in respect of such period, whether as weekly pay-
ments by way of compensation or as the cost

of medical or hospital treatment or ambulance

service, or as salary properly payable to such
officer for the performance of the duties of the
classification in which he is employed during
such period: Provided

Saving.
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Provided that where the officer concerned has
elected, pursuant to section sixteen of the
Workers’” Compensation Act, 1926 (whether as
originally enacted or as amended) to accept an
amount payable in aecordance with the table
to that section, he shall not be entitled to any
payment under this paragraph.

The period referred to in paragraph (a) of this
subsection shall be—

(1) Where the officer concerned was injured
less than one year before the commence-
ment of this Act—the period commencing
on the date upon which he was injured
and terminating on the date of commence-
ment of this Act;

(ii) Where the officer concerned was injured
more than one year before the commence-
ment of this Act and was, at the beginning
of the period of one year before such com-
mencement totally incapacitated as a
result of such injury—the period com-
mencing on the date upon which such
total incapacity commenced and terminat-
ing on the date of the commencement of
this Act;

(iii) In every other case—the period of twelve
months immediately preceding the com-
mencement of this Aect.

(¢) Where the officer concerned was, at the com-

mencement of this Aect, in receipt of weekly pay-
ments by way of compensation, and makes the
election referred to in subsection five of section
100p of the Government Railways Aect, 1912, or
in subsection five of section 1248 of the Trans-
port Aect, 1930 (as respectively inserted by this
Act) he shall be paid such sum (if any) as is as-
certained in accordance with the said subsections.

4., (1) The Government Railways Act, 1912-1934, is

further amended by inserting next after seetion 1008 the
following new sections:—

100c. (1) Except as provided in subsection two
of this section any officer who, after having been

retired
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retired from or having othérwise left the railway
service, has been re-employed in such service, shall
not, by reason of any incapacity resulting from in-
jury received during his former period of employ-
ment, be entitled to payment of salary at a rate ascer-
tained in accordance with section 1008 of this Act.

(2) Where any officer who has been retired

* from or has otherwise left the railway service as a

result of incapacity occasioned by injury arising out
of and in the course of his employment, is re-
employed in such service the following provisions
shall have effect—

(a) Where such officer was so re-employed by
reason of having been required pursuant to
section one hundred and nineteen of this Act
to resume his duties or to undertake other
duties, he shall be entitled while he remains
in the railway service to payment of salary
at a rate ascertained in accordance with
section 1008 of this Act.

{b) Where such officer was so re-employed by
reason of having been required by the Com-
missioner for Railways to resume his duties
or to undertake other duties, and, at the date
upon which he was so re-employed, was
receiving weekly payments by way of com-
pensation he shall, if he so elects, be entitled
while he remains in the railway service to
payment of salary at a rate ascertained in
accordance with section 1008 of this Act.

Where any such officer does so elect he
shall as from the date of such election cease
to be entitled to such weekly payments by
way of compensation.

100p. (1) Where an officer has, pursuant to section

1008 of this Act, become entitled to payment of

salary at a rate ascertained in accordance with that

section, he shall, to the exclusion of any right while

he remains in the railway service to compensation or
damages against the Commissioner for Railways,
continue

Election be-
tween rights
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1008, and
right to com-
pensation

or damages,
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continue to be so entitled during m(-apm ity attribut-
able to the injury and while he remains in the railway
service unless—

(a) where the injury was sustained not less
than one year before the commencement of
the Government Railways and Transport
(Amendment) Aect, 1936, he elects to make
a claim against the Connmbsmner for Rail-
ways for compensation; or

(b) where the injury was sustained within one
year before or was sustained after such
commencement he elects to make a eclaim
against such Commissioner for compensa-
tion or damages; or

(e¢) he is, by the operation of subsection five of
this section excluded from the bhenefits of
section 100B of this Act.

(2) Any such election may he made by notice
in writing given to the Commissioner for Rallwavb
or by the institution of proceedings for the recovery
of compensation or damages.

(3) Any such election shall be made—

(a) where the injury was sustained hefore the
commencement of the Government Railways
and Transport (Amendment) Act, 1936—as
soon as practicable after such commence-
ment but not in any such case later than six
months after—

(i) such commencement, where the officer
concerned was incapacitated as a
result of the injury at such com-
mencement; or

(i1) the beginning of the first period of
incapacity resulting from the injury
where the officer concerned was not
incapacitated as a result of the injury
at such commencement;

(b) whele the injury was sustained after the

commencement of the Government Railways
and
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and Transport (Amendment) Act, 1936—as
soon as practicable after the injury was
sustained but not in any such case later than
six months after the beginning of the first
period of incapacity resulting from the
injury.

(4) Where any such election is made,

(a) the officer shall, as from the date of such
election, cease to be entitled to payment of
the salary at the rate ascertained under
section 1008 of this Act; and

(b) any amounts paid to such officer before such
date by way of salary at the rate so ascer-
tained shall where any sum becomes pay-
able by the Commissioner for Railways as
compensation (including the cost of medical
or hospital treatment or ambulance service)
or as damages be set off against such sum
after making due allowance, in the case of
any officer who had returned to duty before
the date of such election, for any salary
properly payable to such officer in respect
of the duties of the classification in which he
is employed after his return to duty and
before the date of such election.

(5) Where any such officer has, before the
commencement of the Government Railways and
Transport (Amendment) Act, 1936, made a claim
for compensation against the Commissioner for Rail-
ways in respect of an injury received before such
commencement the following provisions shall have
effect :—

(a) Where the officer concerned before such
commencement, elected, pursuant to section
sixteen of the Workers® Compensation Act,
1926 (whether as originally enacted or as
amended), to accept an amount payable in

accordance
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aceordance with the table to that section,
such officer shall be excluded from the
benefits of section 1008 of this Act in re-
spect of any period before the commence-
ment of the Government Railways and
Transport (Amendment) Act, 1936, but as
from such commencement shall, notwith-
standing the provisions of section forty-
seven of the Workers’ Compensation Act,
1926, as amended by subsequent Acts, be
entitled to the benefits conferred by section
1008 of this Act.

(b) Where the officer concerned is, at the date
of such commencement, receiving weekly
payments by way of compensation, he may
elect to abandon his claim to such weekly
payments and to accept the benefits of
section 1008 of this Act, and if he does not
so elect, within the time prescribed by
paragraph (c) of this subsection, he shall be
excluded from the benefits of section 1008
of this Act.

(¢) Any election under this subseection shall be
made in writing to such Commissioner as
soon as practicable after such commence-
ment and not in any case later than six
months after such commencement.

(d) Where any officer exercises the right of
election under this subseection he shall, as
soon as practicable thereafter, take any
action necessary to carry into effect the
abandonment of his claim to such weekly
payments or to terminate any right to such
weekly payments which may have acerued
to him by reason of such claim, and the elec-
tion shall not be deemed to have been com-
pleted until he has dene so.

(¢) Where an election under this subsection has
been completed the officer concerned shall
be
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be paid such sum (if any) as represents the
excess of the amount of salary at the appro-
priate rate ascertained in accordance with
section 1008 of this Act for the period
ascertained in accordance with paragraph
(f) of this subsection over the total of all
amounts paid to or for the benefit of such
officer in respect of such period, whether
as weekly payments by way of compensation
or as the cost of medical or hospital treat-
ment or ambulance service, or as salary
properly payable to such officer for the per-
formance of the duties of the classification
in which he is employed during such period.

(f) The period referred to in paragraph (e) of
this subsection shall be—

(i) Where the officer eoncerned was
injured less than one year before the
commencement of the Government
Railways and Transport (Amend-
ment) Act, 1936,—the period com-
mencing on the date upon which he
was injured and terminating on the
date upon which the election under
this subsection is completed.

(ii) Where the officer concerned was in-
jured more than one year before the
commencement of the Government
Railways and Transport (Amend-
ment) Aect, 1936, and was, at the be-
ginning of the period of one year
immediately before such commence-
ment totally incapacitated as a result
of such injury—the period commenc-
ing on the date upon which such total
incapacity commenced and terminat-
ing on the date upon which the elec-
tion under this subseection is com-
pleted.

(iii) In every other case—the period
commencing on a date being one year

before
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before the date of the commencement
of the Government Railways and
Transport (Amendment) Act, 1936,
and terminating on the date upon
which the election under this subsec-
tion is completed.

100e. (1) An officer who—

(a) is a contributor to the Government Rail-
ways Superannuation Account; and

(b) has been incapacitated from the further
discharge of his duties by injury arising out
of and in the course of his employment, not
being an injury caused by his own serious
and wilful misconduct; and

(e¢) by reason of such incapacity has been
retired from or has otherwise left the rail-
way service, after the commencement of the
Government Railways and Transport
(Amendment) Aect, 1936,

shall be entitled to the benefits conferred by Part IX
of this Act (other than the gratuity referred to in
section one hundred and sixteen) and, in addition
thereto, shall be entitled to make an election—

(i) to claim the gratuity referred to in section
one hundred and sixteen of this Aect, in which
case he shall not be entitled to make any
other claim, whether for compensation or
damages, against the Commissioner for Rail-
ways; or

(i) to make a claim for compensation, in which
case he shall not be entitled to claim such
gratuity or to make any claim for damages
against such Commissioner; or

(iii) to make a claim for damages against such
Commissioner, in which case he shall not be
entitled to make any eclaim against such
Commissioner for compensation or to claim
such gratuity:

Provided
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Provided that, where the officer concerned has
before being retired from or otherwise leaving the
railway service and either before or after the com-
mencement of the Government Railways and Trans-
port (Amendment) Act, 1936, made a claim for com-
pensation, and has elected, pursuant to section
sixteen of the Workers’ Compensation Act, 1926
(whether as originally enacted or as amended) to
accept an amount payable in accordance with the
table to that section, such officer shall not be entitled
to make any such election or to claim such gratuity
or to make any claim for compensation or damages.

(2) Any such election may be made by
notice in writing given to the Commissioner for
Railways or by the institution of proceedings against
such Commissioner for the recovery of compensation
or damages.

(2) The Transport Aect, 1930, as amended by
subsequent Acts, is further amended by inserting next
after section one hundred and twenty-four the following
new sections :—

124a. (1) Except as provided in subsection two
of this section any officer who, after having
been retired from or having otherwise left the
transport service has been re-employed in such
service, shall not, by reason of any incapacity
resulting from injury received during his former
period of employment, be entitled to payment
of salary at a rate ascertained in accordance with
section one hundred and twenty-four of this Act.

(2) Where any officer who has been retired
from or has otherwise left the transport service as a
result of incapacity occasioned by injury arising out
of and in the course of his employment, is re-
employed in such service the following provisions
shall have effect:—

(a) Where such officer was so re-employed by
reason of having been required pursuant to
section one hundred and nineteen of the

Government

13
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(b)

124s.

Government Railways Aect, 1912-1934, to re-
sume his duties or to undertake other duties
he shall be entitled, while he remains in the
transport service, to payment of salary at
a rate ascertained in accordance with section
one hundred and twenty-four of this Act.

Where such officer was so re-employed by
reason of having been required by the Com-
missioner for Road Transport and Tramways
to resume his duties or to undertake other
duties, and at the date he was so re-employed
was receiving weekly payments by way of
compensation he shall, if he so elects, be
entitled, while he remains in the transport
serviee, to payment of salary at a rate ascer-
tained in accordance with seetion one hun-
dred and twenty-four of this Act.

Where any such officer does so elect hd
shall, as from the date of such election, cease
to be entitled to such weekly payments by
way of compensation.

(1) Where an officer has, pursuant to sec-

tion one hundred and twenty-four of this Act, become
entitled to payment of salary at a rate ascertained
in accordance with that section, he shall, to the
exclusion of any right while he remains in the trans-
port service to compensation or damages against
the Commissioner for Road Transport and Tram-
ways, continue to be so entitled during incapacity
attributable to the injury and while he remains in
the transport service unless—

(a) where the injury was sustained not less

1

than one year before the commencement of
the Government Railways and Transport
(Amendment) Aect, 1936, he elects to make
a claim against the Commissioner for Road
Transport and Tramways for compensa-
tion; or

{b)
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(b) where the injury was sustained within one

year before or was sustained after such
commencement he elects to make a claim
against such Commissioner for compensa-
tion or damages; or

(e) he is, by the operation of subsection five of

this section excluded from the benefits of

section one hundred and twenty-four of this
Act.

(2) Any such eléction may be made by notice

in writing given to the Commissioner for Road
Transport and Tramways or by the institution of
proceedings for the recovery of compensation or
damages.

(3) Any such election shall be made—

(a) where the injury was sustained before the

(b)

commencement of the Government Railways
and Transport (Amendment) Act, 1936—as
soon as practicable after such commence-
ment but not in any such case later than six
months after—

(i) such commencement, where the officer
concerned was incapacitated as a
result of the injury at such com-
mencement ; or

(ii) the beginning of the first period of
incapacity resulting from the injury
where the officer concerned was not
incapacitated as a result of the injury
at such commencement.

where the injury was sustained after the
commencement of the Government Railways
and Transport (Amendment) Act, 1936—as
soon as practicable after the injury was
sustainéd, but not in any such case later
than six months after the beginning of the
first period of incapacity resulting from the

injury.
(4)

15
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(a)

(b)

(4) Where any such election is made—

the officer shall, as from the date of such
election, cease to be entitled to payment of
the salary at the rate ascertained under
section one hundred and twenty-four of this
Act; and

any amounts paid to such officer before such
date by way of salary at the rate so ascer-
tained shall where any sum becomes payable
by the Commissioner for Road Transport
and Tramways as compensation (including
the cost of medical or hospital treatment or
ambulance service) or as damages be set off
against such sum, after making due allow-
ance, in the case of any officer who had
returned to duty before the date of such
election, for any salary properly payable
to such officer in respect of +ha duties of the
classification in which he i employved after
his return to duty and before the date of
such election.

(5) Where any such officer has, before the

commencement of the Government Railways and
Transport (Amendment) Aect, 1936, made a claim
for compensation against the Commissioner for Road
Transport and Tramways in respect of an injury
received before such commencement the following
provisions shall have effect—

(a)

Where the officer concerned, before such
commencement, elected, pursuant to section
sixteen of the Workers’ Compensation Act,
1926 (whether as originally enacted or as
amended), to accept an amount payable in
accordance with the table to that sectionm,
such officer shall be excluded from the bene-
fits of section one hundred and twenty-four
of this Act in respect of any period before
the commencement of the Government Rail-
ways and Transport (Amendment) Act,

1936,
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8861—B

(b)

(e)

(d)

(e)

1936, but as from such commencement shall,
notwithstanding the provisions of section
forty-seven of the Workers’ Clompensation
Act, 1926, as amended by subsequent Acts,
be entitled to the benefits conferred by sec-
tion one hundred and twenty-four of this
Act.

Where the officer concerned is, at the date of
such commencement, receiving weekly pay-
ments by way of compensation, he may elect
to abandon his right to such weekly pay-
ments and to accept the benefits of section
one hundred and twenty-four of this Act,
and if he does not so elect within the time
prescribed by paragraph (¢) of this sub-
section he shall be excluded from the bene-
fits of section one hundred and twenty-four
of this Act.

Any election under this subsection shall be
made in writing to such Commissioner as
soon as practicable after such commence-
ment and not in any case later than six
months after such commencement.

Where any officer exercises the right of
election under this subsection he shall, as
soon as practicable thereafter, take any
action necessary to carry into effect the
abandonment of his claim to such weekly
payments or to terminate any right to
such weekly payments which may have
accrued to him by reason of such claim, and
the election shall not be deemed to have been
completed until he has done so.

Where an election under this subsection has
been completed the officer concerned shall be
paid such sum (if any) as represents the
excess of the amount of salary at the appro-
priate rate ascertained in accordance with
section one hundred and twenty-four of this
Act for the period ascertained in accordance

L with

L
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with paragraph (f) of this subsection over
the total of all amounts paid to or for the
benefit of such officer in respect of such
period, whether as weekly payments by
way of compensation or as the cost of
medical or hospital treatment or ambulance
service, or as salary properly payable to
such officer for the performance of the
duties of the classification in which he is
employed during such period.

(f) The period referred to in paragraph (e) of
this subsection shall be—

(i) Where the officer concerned was in-
jured less than one year before the
commencement of the Government
Railways and Transport (Amend-
ment) Act, 1936—the period com-
mencing on the date upon which he
was injured and terminating on the
date upon which the election under
this subsection is completed.

(ii) Where the officer concerned was
injured more than one year before the
commencement of the Government
Railways and Transport (Amend-
ment) Act, 1936, and was, at the
beginning of the period of one year
immediately before such commence-
ment totally incapacitated as a result
of such injury—the period commenec-
ing on the date upon which such total
incapacity commenced and terminat-
ing on the date upon which the elec-
tion under this subsection is com-
pleted.

(iii) In every other ecase—the period
commencing on a date being one year
before the date of the commencement
of the Government Railways and
Transport (Amendment) Act, 1936,

and
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and terminating on the date upon
which the eleetion under this subsec-
tion is completed.

124¢. (1) An officer who—

(a)

(b)

is a contributor to the Government Rail-
ways Superannuation Account or to the
State Superannuation Fund; and

has been incapacitated from the further dis-
charge of his duties by injury arising out of
and in the course of his employment, not
being an injury caused by his own serious
and wilful misconduct; and

(¢) by reason of such incapacity has been retired

or has otherwise left the transport service
after the commencement of the Government
Railways and Transport (Amendment)
Act, 1936,

shall be entitled to the benefits conferred by Part IX
of the Government Railways Act, 1912-1934 (other
than the gratuity referred to in section one hundred
and sixteen of that Act), or to the benefits conferred
by the Superannuation Act, 1916-1935, as the case

may be,

and in addition thereto, shall be entitled to

make an election—

(i) where he is a contributor to the Government

Railways Superannuation Account—

(a) to claim the gratuity referred to in
section one hundred and sixteen of the
Government Railwavs Act, 1912-1934,
in which case he shall not be entitled
to make any other claim, whether for
compensation or damages, against
the Commissioner for Road Trans-
port and Tramways; or

(b) to make a claim for compensation, in
which case he shall not be entitled to
claim such gratuity or to make any
claim for damages against such Com-
missioner; or (e).

19
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(¢) to make a claim for damages against
such Commissioner, in which case he
shall not be entitled to make any
claim against such Commissioner for
compensation or to eclaim such
gratuity; or

(ii) where he is a contributor to the State Super-
annuation Fund—

(a) to make a claim for compensation, in
which case he shall not be entitled to
make any claim for damages against
such Commissioner; or

(b) to make a claim for damages against
such Commissioner, in which case he
shall not be entitled to make any claim
against such Commissioner for com-
pensation:

Provided that, where the officer concerned has,
before being retired from or otherwise leaving the
transport service and either before or after the com-
mencement of the Government Railways and Trans-
port (Amendment) Aect, 1936, made a claim for
compensation, and has elected, pursuant to section
sixteen of the Workers’ Compensation Act, 1926
(whether as originally enacted or as amended) to
accept an amount payable in accordance with the
table to that section, such officer shall not be entitled
to make any such election or to claim such gratuity or
to make any claim for compensation or damages.

(2) Any such election may be made by
notice in writing given to the Commissioner for Road
Transport and Tramways, or by the institution of
proceedings against such Commissioner for the re-
covery of compensation or damages.

. (1) The Government Railways Act, 1912-1934, is
further amended—

(a) (i) by inserting in section one hundred and
forty-three after the word ‘‘done’’ wher-
ever ocenrring the words “‘or omitted’’;

(i1)
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(ii) by inserting in the same section after the
words ‘‘the act’’ the words ‘‘or omission’’;

(iii) by inserting at the end of the same section
the words ‘‘or made’’;

(b) by inserting in subsection one of section one gec. 144.
hundred and forty-four after the word ‘‘done’’ (Notice of
wherever occurring the words ‘‘or omitted.” Belign.)

(2) The Transport Act, 1930, as amended by sub- Further
amendmen

sequent Acts, is further amended— of Act No.
18, 1930.

(a) (i) by inserting in subsection two of section two sec. 232.
hundred and thirty-two after the word (Limitation
“¢done’’ wherever occurring the words ¢‘or °faction)
omitted’’;

(ii) by inserting in the same subsection after the
words ‘‘the act’’ the words ‘‘or omission’’;

(iii) by inserting at the end of the same sub-
section the words ‘‘or made’’;

(b) by inserting in subsection one of section two g, o33
hundred and thirty-three after the word ‘‘done’ (Notice of
wherever occurring the words ‘‘or omitted.””  action.)

(3) (a) Subsection one of this section shall be ¢oumence-
deemed to have commenced on the twenty-sixth day of ment of

November, one thousand nine hundred and twelve. ke i

(b) Subsection two of this section shall be two.
deemed to have commenced on the fifth day of August,
one thousand nine hundred and thirty.

(4) Any alteration of the law made by this section saving.
shall not affect any action or proceeding concluded be-
fore the commencement of this Aect.

6. (1) The Government Railways Act, 1912-1934, Further
is further amended by inserting at the end of section one g’fﬂg’;‘gnﬁfy
hundred and three the following new paragraph:— 30,1912,

This section shall not affect and shall be deemed Sec.103.
never to have affected the operation of section 100 S(lf‘eig)ht fo
(whether as originally enacted or as inserted by the
Government Railways and Transport (Amendment)

Act, 1936) section 100c, section 100p, section 100E,
section one hundred and forty-three, section one
hundred and forty-four or section one hundred and
forty-five of this Act.

g (2)
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Further (2) The Transport Act, 1930, as amended by subse-
(‘,’t’“‘\‘:'tl“\‘%“t quent Acts, is further amended by inserting at the end
18,1930.  of section one hundred and twenty-five the following new
See.125.  paragraph:—

L e This section shall not affect and shall be deemed

never to have affected the operation of section one
hundred and twenty-four (whether as originally
enacted or as inserted by the Government Railways
and Transport (Amendment) Act, 1936), section
1244, section 1248, section 124c, section two hundred
and thirty-two, section two hundred and thirty-three
or section two hundred and thirty-four of this Act.

Saving. (3) Any alteration of the law made by this section
shall not affect any action or proceeding concluded before
the commencement of this Act.

By Authority:
ALFRED JAMES Kpnt, 1.8.0., Government Printer, Sydney.—1936.

[9d.]
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I certify that this Pusric BILL, which originated in the LEGIS-
LATIVE ASSEMBLY, has finally passed the LEGISLATIVE COUNCIL and
the LEGISLATIVE ASSEMBLY of NEW SouTH WALES.

W. R. McCOURT,
Clerk of the Legislative Assembly.
Legislative Assembly Chamber.
Sydney, 16 June, 1936.

- et South TWHales.,

ANNO PRIMO

EDWARDI VIII REGIS.
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Act No. 19, 1936.

An Act to make certain provisions in relation to
officers of the Department of Railways and
of the Department of Road Transport and
Tramways who have been incapacitated
by injury; to amend the Government
Railways Act, 1912-1934, the Transport
Act, 1930, and certain other Acts in
certain respects ; to validate certain matters;
ahd for purposes connected therewith.
[Assented to, 22nd June, 1936.]

I it enacted by the King’s Most Excellent Majesty,

by and with the advice and consent of the Legis-

lative Council and l.cgislative Assembly of New South

\Wales in Parliament assembled, and by the authority of
the same, as follows :—

1. This Act may be cited as the ““Government Rail- Short title.
ways and Transport (Amendment) Aet, 1936.7°

2.

1 have examined inis Bill, and find it to correspond in all respects
with the Bill as finally passed by both Houses.

W. W. HEDGES,
Chairman of Committees of the Legislative Assembly.
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2. (1) The Government Railways Act, 1912-1934, is
amended by omitting from section eighty-two the words
“‘in the prescribed manner.”’

(2) The Transport Act, 1930, as amended by subse-
quent Acts, is amended by omitting from section one
hundred and nine the words ‘“in the preseribed manner.”’

(3) (a) Any action taken, before the commence-
ment of this Aect, by the officer at the head of any branch
of the railway service which would have been valid if the
amendment made by subsection one of this section had
been in force at the time such action was taken, is hereby
validated.

(b) Any action taken, before the commence-
ment of this Act, by the officer at the head of any branch
of the transport service which would have been valid if
the amendment made by subsection two of this section
had been in force at the time such action was taken, is
hereby validated.

(4) Any alteration of the law made by this section
shall not affect any action or proceeding concluded hefore
the commencement of this Aect.

(5) The Government Railways Aect, 1912-1934, is
further amended by inserting in section eighty-two after
the words ‘“‘dealt with’’ the words ‘‘shall be notified in
writing of the nature of the misconduet charged or of the
breach of rule, by-law or regulation alleged to have been
committed and’’.

(6) The Transport Act, 1930, is further amended
by inserting in section one hundred and nine after the
words ‘‘dealt with’’ the words ‘“shall be notified in writing
of the nature of the misconduct echarged or of the breach of
rule or regulation alleged to have been committed and’’.

3. (1) The Government Railways Aect, 1912-1934, is
further amended by omitting section 1008 and by insert-
ing in lieu thereof the following section:—

100B. (1) Where an officer has been incapacitated
by injury arising out of and in the course of his
employment so as to be unable to perform the duties

of the classification to which at the date of the injury
s  he
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he had been appointed, he shall, except where such
injury was caused by his own serious and wilful
misconduct, be paid, during such incapacity, not less
than the salary for the time being payable to officers
with the same classification and with the same length
of service therein as such officer had at the date
he received the injury, but such salary shall cease
to be payable when such officer is retired from or
otherwise leaves the railway service.

(2) Where an officer who has been incapa-
citated by injury arising out of and in the course of
his employment was, at the date of such injury, and
had been, for a continuous period of not less than
four months immediately preceding such date, or for
periods amounting to four months in the aggre-
gate, during the period of twelve months immediately
preceding such date employed upon duties of
a classification (in this subsection referred to as the
“‘higher eclassification’’) ecarrying a higher salary
than the classification to which at that date he had

" been appointed, and where the incapacity is such
that such officer is by reason thereof unable to per-
form the duties of the higher classification, he shall,
except where such injury was caused by his own
serious and wilful misconduet, be paid, during such
incapacity not less than the salary for the time being
payable to officers performing duties in such higher
classification (not being officers who have been
appointed thereto) with the same length of service
upon such duties as such officer had at the date he
received the injury, but such salary shall cease to be
payable when such officer is retired from or other-
wise leaves the railway service.

(2) The Transport Act, 1930, as amended by subse- rurther
quent Acts, is further amended by omlttlng section one henose
“hundred and twenty-four and by inserting in lieu thereof Ji" ..
the following section:— sec. 124.

124. (1) Where an officer has been incapacitated offcer in- |

by. injury. arising out of and in the course of his {apacitated
employment so as to be unable to perform the duties -~ ~ o
of the classification to which at the date of the injury

he
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he had been appointed, he shall, except where such
injury was caused by his own serious and wilful mis-
conduct, be paid, during such incapacity, not less
than the salary for the time being payable to officers
with the same classification and with the same length
of service therein as such officer had at the date he
received the injury, but such salary shall cease to be
payable when such officer is retired from or other-
wise leaves the transport service.

(2) Where an officer who has been incapaci-
tated by injury arising out of and in the course of his
employment was, at the date of such injury, and had
been, for a continuous period of not less than four
months immediately preceding such date, 'or for
periods amounting to four months in the aggre-
gate, during the period of twelve months immedi-
ately preceding such date, employed upon duties
of a classification (in this subsection referred to
as the ‘‘higher classification’’) carrying a higher
salary than the classification to which at that date
he had been appointed, and where the incapacity is
such that such officer is by reason thereof unable to
perform the duties of the higher classification, he
shall, except where such injury was caused by his
own serious and wilful misconduct, be paid, during
such incapacity, not less than the salary for the
time being payable to officers performing duties in
such higher classification (not being officers who
have been appointed thereto) with the same length
of service upon such duties as such officer had at the
date he received the injury, but such salary shall
cease to be payable when such officer is retired from
or otherwise leaves the transport service.

Commence- (3) (a) Subsection one of this section shall be
s deemed to have commenced on the first day of January,
ubsections i

one and one thousand nine hundred and seventeen.

two.

(b) Subsection two of this section shall be
deemed to have commenced on the fifth day of August,
one thousand nine hundred and thirty.

(4)
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(4) In the case of any officer who was, before the
commencement of this Act, incapacitated by injury aris-
ing out of and in the course of his employment (not being
an injury caused by his own serious and wilful miscon-
duct) and who is, as a result of such incapacity, imme-
diately before such commencement, employed upon duties
of a classification lower than the classification to which,
at the date of the injury, he had been appointed, any
alteration of the law made by this section shall not
operate so as to reduce the salary of such officer to a rate
less than the rate payable to him immediately before such
commencement.

(5) Any alteration of the law made by this section
shall not affect any action or proceeding concluded before
the commencement of this Act.

(6) Notwithstanding the retrospective effect given
by subsection three of this section, to the amendments
made by subsections one and two of this section, no
officer affected by section 1008 of the Government Rail-
ways Act, 1912, or by section one hundred and twenty-
four of the Transport Act, 1930 (as respectively inserted
by this section) who has, in respect of any period before
the commencement of this Act, been paid salary at a rate
less than the appropriate rate as ascertained in accord-
ance with such sections, shall be entitled to any further
payment in respect of any such period except as fol-
lows :—

(a) Where the officer concerned was not, at the com-
mencement of this Aet, in receipt of weekly pay-
ments by way of compensation he shall be paid
such sum (if any) as represents the excess of the
amount of salary at such appropriate rate for
the period ascertained in accordance with para-
graph (b) of this subsection over the total of all
amounts paid to or for the benefit of such officer
in respect of such period, whether as weekly pay-
ments by way of compensation or as the cost
of medical or hospital treatment or ambulance
service, or as salary properly payable to such
officer for the performance of the duties of the
classification in which he is employed during
such period: Provided

Savirg.
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(b)

(c)

Provided that where the officer concerned has
elected, pursuant to section sixteen of the
Workers’ Compensation Act, 1926 (whether as
originally enacted or as amended) to acecept an
amount payable in accordance with the table
to that section, he shall not be entitled to any
payment under this paragraph.

The period referred to in paragraph (a) of this
subsection shall be—

(i) Where the officer concerned was injured
less than one year before the commence-
ment of this Act—the period commencing
on the date upon which he was injured
and terminating on the date of commence-
ment of this Act;

(i1) Where the officer concerned was injured
more than one year before the commence-
ment of this Act and was, at the beginning
of the period of one year before such com-
mencement totally incapacitated as a
result of such injury—the period com-
mencing on the date upon which such
total incapacity commenced and terminat-
ing on the date of the commencement of
this Act;

(iii) In every other case—the period of twelve
months immediately preceding the com-
mencement of this Act.

‘Where the officer concerned was, at the com-
mencement of this Act, in receipt of weekly pay-
ments by way of compensation, and makes the
election referred to in subsection five of section
100p of the Government Railways Act, 1912, or
in subsection five of section 1248 of the Trans-
port Act, 1930 (as respectively inserted by this
Act) he shall be paid such sum (if any) as is as-
certained in accordance with the said subsections.

4. (1) The Government Railways Act, 1912-1934, is
further amended by inserting next after section 1008 the
following new sections:—

100c. (1) Except as provided in subsection two
of this section any officer who, after having been

retired
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retired from or having otherwise left the railway
service, has been re-employed in such service, shall
not, by reason of any incapacity resulting from in-
jury received during his former period of employ-
ment, be entitled to payment of salary at a rate ascer-
tained in accordance with section 1008 of this Aect.

(2) Where any officer who has been retired
from or has otherwise left the railway service as a
result of incapacity occasioned by injury arising out
of and in the course of his employment, is re-
employed in such service the following provisions
shall have effect—

(a) Where such officer was so re-employed by
reason of having been required pursuant to
section one hundred and nineteen of this Act
to resume his duties or to undertake other
duties, he shall be entitled while he remains
in the railway service to payment of salary
at a rate ascertained in accordance with
section 1008 of this Act.

(b) Where such officer was so re-employed by
reason of having been required by the Com-
missioner for Railways to resume his duties
or to undertake other duties, and, at the date
upon which he was so re-employed, was
receiving weekly payments by way of com-
pensation he shall, if he so elects, be entitled
while he remains in the railway service to
payment of salary at a rate ascertained in
accordance with section 1008 of this Act.

Where any such officer does so elect he
shall as from the date of such election cease
to be entitled to such weekly payments by
way of compensation.

100p. (1) Where an officer has, pursuant to section Election be-

1008 of this Aect, become entitled to payment of g‘;ge;;;ggm

salary at a rate ascertained in accordance with that 100s, and
section, he shall, to the exclusion of any right while rieil;g:foffm'
he remains in the railway service to compensation or or damages,
damages against the Commissioner for Railways,

continue
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continue to be so entitled during incapacity attribut-
able to the injury and while he remains in the railway
service unless—

(a)

(b)

(c)

where the injury was sustained not less
than one year before the commencement of
the Government Railways and Transport
(Amendment) Aect, 1936, he elects to make
a claim against the Commissioner for Rail-
ways for compensation; or

where the injury was sustained within one
year before or was sustained after such
commencement he elects to make a claim
against such Commissioner for compensa-
tion or damages; or

he is, by the operation of subsection five of
this section excluded from the benefits of
section 1008 of this Act.

(2) Any such election may be made by notice

in writing given to the Commissioner for Railways
or by the institution of proceedings for the recovery
of compensation or damages.

(3) Any such election shall be made—

(a) where the injury was sustained before the

commencement of the Government Railways
and Transport (Amendment) Act, 1936—as
soon as practicable after such commence-
ment but not in any such case later than six
months after—

(i) such commencement, where the officer
concerned was incapacitated as a
result of the injury at such com-
mencement; or

(ii) the beginning of the first period of
incapacity resulting from the injury
where the officer concerned was not
incapacitated as a result of the injury
at such commencement;

(b) where the injury was sustained after the

commencement of the Government Railways
and
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(a)

and Transport (Amendment) Act, 1936—as
soon as practicable after the injury was
sustained but not in any such case later than
six months after the beginning of the first
period of incapacity resulting from the
injury.

(4) Where any such election is made,

the officer shall, as from the date of such
clection, cease to be entitled to payment of
the salary at the rate ascertained under
section 1008 of this Act; and

any amounts paid to such officer before such
date by way of salary at the rate so ascer-
tained shall where any sum becomes pay-
able by the Commissioner for Railways as
compensation (including the cost of medical
or hospital treatment or ambulance service)
or as damages be set off against such sum
after making due allowance, in the case of
any officer who had returned to duty before
the date of such election, for any salary
properly payable to such officer in respect
of the duties of the classification in which he
is employed after his return to duty and
before the date of such election.

(5) Where any such officer has, before the

commencement of the Government Railways and
Transport (Amendment) Act, 1936, made a claim
for compensation against the Commissioner for Rail-
ways in respect of an injury received before such
commencement the following provisions shall have
effect :—

(a)

Where the officer concerned before such
commencement, elected, pursuant to section
sixteen of the Workers’ Compensation Act,
1926 (whether as originally enacted or as
amended), to accept an amount payable in

accordance
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(b)

(c)

(d)

(e)

accordance with the table to that section,
such officer shall be excluded from the
benefits of section 1008 of this Aect in re-
spect of any period before the commence-
ment of the Government Railways and
Transport (Amendment) Aect, 1936, but as
from such commencement shall, notwith-
standing the provisions of section forty-
seven of the Workers’ Compensation Act,
1926, as amended by subsequent Acts, be
entitled to the benefits conferred by section
1008 of this Aect.

Where the officer concerned is, at the date
of such commencement, receiving weekly
payments by way of compensation, he may
elect to abandon his claim to such weekly
payments and to accept the benefits of
section 1008 of this Act, and if he does not
so eleet, within the time preseribed by
paragraph (c) of this subsection, he shall be
excluded from the benefits of section 1008
of this Aect.

Any election under this subsection shall be
made in writing to such Commissioner as
soon as practicable after such commence-
ment and not in any case later than six
months after such commencement.

Where any officer exercises the right of
election under this subsection he shall, as
soon as practicable thereafter, take any
action necessary to carry into effect the
abandonment of his claim to such weekly
payments or to terminate any right to such
weekly payments which may have acerued
to him by reason of such claim, and the elec-
tion shall not be deemed to have been com-
pleted until he has done so.

Where an election under this subsection has
been completed the officer concerned shall

. be
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be paid such sum (if any) as represents the
excess of the amount of salary at the appro-
priate rate ascertained in accordance with
section 1008 of this Act for the period
ascertained in accordance with paragraph
(f) of this subsection over the total of all
amounts paid to or for the benefit of such
officer in respect of such period, whether
as weekly payments by way of compensation
or as the cost of medical or hospital treat-
ment or ambulance service, or as salary
properly payable to such officer for the per-
formance of the duties of the classification
in which he is employed during such period.

(f) The period referred to in paragraph (e) of
this subsection shall be—

(i) Where the officer concerned was
injured less than one year before the
commencement of the Government
Railways and Transport (Amend-
ment) Aect, 1936,—the period com-
mencing on the date upon which he
was injured and terminating on the
date upon which the election under
this subsection is completed.

(ii) Where the officer concerned was in-
jured more than one year before the
commencement of the Government
Railways and Transport (Amend-
ment) Act, 1936, and was, at the be-
ginning of the period of one year
immediately before such commence-
ment totally incapacitated as a result
of such injury—the period commenc-
ing on the date upon which such total
incapacity commenced and terminat-
ing on the date upon which the elec-
tion under this subsection is com-
pleted.

(ii1) In every other case—the period
commencing on a date being one year

before
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before the date of the commencement
of the Government Railways and
Transport (Amendment)  Aect, 1936,
and terminating on the date upon
which the election under this subsee-
tion is completed.

100e. (1) An officer who—

(a) is a contributor to the Government Rail-
ways Superannuation Account; and

(b) has been incapacitated from the further
discharge of his duties by injury arising out
of and in the course of his employment, not
being an injury caused by his own serious
and wilful misconduct; and

(¢) by reason of such incapacity has been
retired from or has otherwise left the rail-
way service, after the commencement of the
Government Railways and Transport
(Amendment) Aect, 1936,

shall be entitled to the benefits conferred by Part IX
of this Act (other than the gratuity referred to in
section one hundred and sixteen) and, in addition
thereto, shall be entitled to make an election—

(i) to claim the gratuity referred to in section
one hundred and sixteen of this Aect, in which
case he shall not be entitled to make any
other claim, whether for compensation or
damages, against the Commissioner for Rail-
ways; or

(i1) to make a claim for compensation, in which
case he shall not be entitled to claim such
gratuity or to make any claim for damages
against such Commissioner; or

(ii1) to make a claim for damages against such
Commissioner, in which case he shall not be
entitled to make any eclaim against such
Commissioner for compensation or to claim
such gratuity:

Provided
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Provided that, where the officer concerned has
before being retired from or otherwise leaving the
railway service and ecither before or after the com-
mencement of the Government Railways and Trans-
port (Amendment) Aect, 1936, made a claim for com-
pensation, and has eclected, pursuant to section
sixteen of the Workers’ Compensation Act, 1926
(whether as originally enacted or as amended) to
accept an amount payable in accordance with the
table to that section, such officer shall not be entitled
to make any such election or to claim such gratuity
or to make any claim for compensation or damages.

(2) Any such election may be made by
notice in writing given to the Commissioner for
Railways or by the institution of proceedings against
such Commissioner for the recovery of compensation
or damages.

(2) The Transport Act, 1930, as amended Dby

subsequent Acts, is further amended by inserting next
after section one hundred and twenty-four the following
new sections:—

124a. (1) Except as provided in subsection two
of this section any officer who, after having
been retired from or having otherwise left the
transport service has been re-employed in such
service, shall not, by reason of any incapacity
resulting from injury received during his former
period of employment, be entitled to payment
of salary at a rate ascertained in accordance with
section one hundred and twenty-four of this Aect.

(2) Where any officer who has been retired
from or has otherwise left the transport service as a
result of incapacity occasioned by injury arising out
of and in the course of his employment, is re-
employed in such service the following provisions
shall have effect:—

(a) Where such officer was so re-employed by
reason of having been required pursuant to
section one hundred and nineteen of the

Government
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1245,

Government Railways Act, 1912-1934, t¢ re-
sume his duties or to undertake other duties
he shall be entitled, while he remains in the
transport service, to payment of salary at
a rate ascertained in accordance with section
one hundred and twenty-four of this Act.

Where such officer was 30 re-employed by
reason of having been required by the Com-
missioner for Road Transport and Tramways
to resume his duties or to undertake other
duties, and at the date he was so re-employed
was receiving weekly payments by way of
compensation he shall, if he so elects, be
entitled, while he remains in the transport
service, to payment of salary at a rate ascer-
tained in accordance with section one hun-
dred and twenty-four of this Aect.

Where any such officer does so elect he
shall, as from the date of such election, cease
to be entitled to such weekly payments by
way of compensation.

(1) Where an officer has, pursuant to sec-

tion one hundred and twenty-four of this Act, become
entitled to payment of salary at a rate ascertained
in accordance with that section, he shall, to the
exclusion of any right while he remains in the trans-
port service to compensation or damages against
the Commissioner for Road Transport and Tram-
ways, continue to be so entitled during incapacity
attributable to the injury and while he remains in
the transport service unless—

(a) where the injury was sustained not less

than one year before the commencement of
the Government Railways and Transport
(Amendment) Act, 1936, he elects to make
a claim against the Commissioner for Road
Transport and Tramways for compensa-
tion; or

(b)
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(b) where the injury was sustained within one

(e)

year before or was sustained after such
commencement he elects to make a claim
against such Commissioner for compensa-
tion or damages; or

he is, by the operation of subsection five of
this section excluded from the benefits of

section one hundred and twenty-four of this
Act.

(2) Any such election may be made by notice

in writing given to the Commissioner for Road
Transport and Tramways or by the institution of
proceedings for the recovery of compensation or
damages.

(3) Any such election shall be made—

(a) where the injury was sustained before the

(b)

commencement of the Government Railways
and Transport (Amendment) Act, 1936—as
soon as practicable after such commence-
ment but not in any such case later than six
months after— :

(i) such commencement, where the officer
concerned was incapacitated as a
result of the injury at such com-
mencement ; or

(ii) the beginning of the first period of
incapacity resulting from the injury
where the officer concerned was not
incapacitated as a result of the injury
at such commencement.

where the injury was sustained after the
commencement of the Government Railways
and Transport (Amendment) Act, 1936—as
soon as practicable after the injury was
sustained, but not in any such case later
than six months after the beginning of the
first period of incapacity resulting from the
injury.
(4)

15
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(a)

(b)

(4) Where any such election is made—

the officer shall, as from the date of such
election, cease to be entitled to payment of
the salary at the rate ascertained under
section one hundred and twenty-four of this
Act; and

any amounts paid to such officer before such
date by way of salary at the rate so ascer-
tained shall where any sum becomes payable
by the Commissioner for Road Transport
and Tramways as compensation (including
the cost of medical or hospital treatment or
ambulance service) or as damages be set off
against such sum, after making due allow-
ance, in the case of any officer who had
returned to duty before the date of such
election, for any salary properly payable
to such officer in respect of the duties of the
classification in which he is employed after
his return to duty and before the date of
such election.

(5) Where any such officer has, before the

commencement of the Government Railways and
Transport (Amendment) Act, 1936, made a claim
for compensation against the Commissioner for Road
Transport and Tramways in respect of an injury
received before such commencement the following
provisions shall have effect—

(a) Where the officer concerned, before such

commencement, elected, pursuant to section
sixteen of the Workers’ Compensation Aect,
1926 (whether as originally enacted or as
amended), to accept an amount payable in
accordance with the table to that section,
such officer shall be excluded from the bene-
fits of section one hundred and twenty-four
of this Act in respect of any period before
the commencement of the Government Rail-
ways and Transport (Amendment) Act,

1936,
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1936, but as from such commencement shall,
notwithstanding the provisions of section
forty-seven of the Workers’ Compensation
Act, 1926, as amended by subsequent Acts,
be entitled to the benefits conferred by sec-
tion onme hundred and twenty-four of this

Act.

(b) Where the officer concerned is, at the date of
such commencement, receiving weekly pay-
ments by way of compensation, he may elect
to abandon his right to such weekly pay-
ments and to accept the benefits of section
one hundred and twenty-four of this Act,
and if he does not so elect within the time
preseribed by paragraph (e¢) of this sub-
section he shall be excluded from the bene-

fits of section one hundred and twenty-four
of this Act.

(¢) Any election under this subsection shall be
made in writing to such Commissioner as
soon as practicable after such commence-
ment and not in any case later than six
months after such commencement.

(d) Where any officer exercises the right of
election under this subsection he shall, as
soon as practicable thereafter, take any
action necessary to carry into effect the
abandonment of his claim to such weekly
payments or to terminate any right to
such weekly payments which may have
acerued to him by reason of such claim, and
the election shall not be deemed to have been
completed until he has done so.

(e) Where an election under this subsection has
been completed the officer concerned shall be
paid such sum (if any) as represents the
excess of the amount of salary at the appro-
priate rate ascertained in accordance with
section one hundred and twenty-four of this
Act for the period ascertained in accordance

1 with
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()

with paragraph (f) of this subsection over
the total of all amounts paid to or for the
benefit of such officer in respect of such
period, whether as weekly payments by
way of compensation or as the cost of
medical or hospital treatment or ambulance
service, or as salary properly payable to
such officer for the performance of the
duties of the classification in which he is
employed during such period.

The period referred to in paragraph (e) of
this subsection shall be—

(i) Where the officer concerned was in-
jured less than one year before the
commencement of the Government
Railways and Transport (Amend-
ment) Act, 1936—the period com-
mencing on the date upon which he
was injured and terminating on the
date upon which the election under
this subsection is completed.

(ii) Where the officer concerned was
injured more than one year before the
commencement of the Government
Railways and Transport (Amend-
ment) Act, 1936, and was, at the
beginning of the period of one year
immediately before such commence-
ment totally incapacitated as a result
of such injury—the period commenc-
ing on the date upon which such total
incapacity commenced and terminat-
ing on the date upon which the elec-
tion under this subsection is com-
pleted.

(iii) Tn every other ecase—the period
commencing on a date being one year
before the date of the commencement
of the Government Railways and
Mransport (Amendment) Act, 1936,

and

“
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and terminating on the date upon
which the election under this subsec-
tion is completed. {

124¢. (1) An officer who—

(a) is a contributor to the Government Rail-
ways Superannuation Account or to the
State Superannuation Fund; and

(b) has been incapacitated from the further dis-.
charge of his duties by injury arising out of
and in the course of his employment, not
being an injury caused by his own serious
and wilful misconduct; and |

(¢) by reason of such incapacity has been retired
or has otherwise left the transport service
after the commencement of the Government
Railways and Transport (Amendment)
Act, 1936,

shall be entitled to the benefits conferred by Part IX
of the Government Railways Act, 1912-1934 (other
than the gratuity referred to in section one hundred
and sixteen of that Act), or to the benefits conferredg
by the Superannuation Act, 1916-1935, as the case
may be, and in addition thereto, shall be entitled to!
make an election— |

(i) where he is a contributor to the Government|
Railways Superannuation Account—

(a) to claim the gratuity referred to in
section one hundred and sixteen of the
Government Railways Act, 1912-1934,'
in which case he shall not be entitled!

19
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compensation or damages, against
the Commissioner for Road Trans-
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! claim for damages against such Com-
missioner; or (e).
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(¢) to make a claim for damages against
such Commissioner, in which case he
shall not be entitled to make any
claim against such Commissioner for
compensation. or to eclaim such
gratuity; or ;

(ii) where he is a contributor to the State Super-
annuation Fund—

(a) to make a claim for compensation, in
which case he shall not be entitled to
make any claim for damages against
such Commissioner; or

(b) to make a claim for damages against
such Commissioner, in which case he
shall not be entitled to make any claim
against such Commissioner for com-
pensation:

Provided that, where the officer concerned has,
before being retired from or otherwise leaving the
transport service and either before or after the com-
mencement of the Government Railways and Trans-
port (Amendment) Aect, 1936, made a claim for
compensation, and has elected, pursuant to section
sixteen of the Workers’ Compensation Act, 1926
(whether as originally enacted or as amended) to
accept an amount payable in accordance with the
table to that section, such officer shall not be entitled
to make any such election or to claim such gratuity or
to make any claim for compensation or damages.

(2) Any such election may be made by
notice in writing given to the Commissioner for Road
Transport and Tramways, or by the institution of
proceedings against such Commissioner for the re-
covery of compensation or damages.

5. (1) The Government Railways Act,"]1912-1934, is
further amended—

(a) (i) by inserting in section -one hundred and
forty-three after the word ¢‘done’’ wher-
ever occurring the words ‘‘or omitted’’;

(ii)
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(ii) by inserting in the same section after the
words ‘‘the act’’ the words ‘‘or omission’’;

(iii) by inserting at the end of the same section
the words ‘‘or made’’;

(b) by inserting in subsection one of section one
hundred and forty-four after the word ‘‘done’’
wherever occurring the words ‘‘or omitted.”’

(2) The Transport Act, 1930, as amended by sub-
sequent Acts, is further amended—

(a) (i) by inserting in subsection two of section two
hundred and thirty-two after the word
‘“done’” wherever occurring the words ‘“or
omitted’’;
(ii) by inserting in the same subgection after the
words ‘‘the act’’ the words ‘‘or omission’’;
(iii) by inserting at the end of the same sub-
section the words ‘“or made’’;

(b) by inserting in subsection one of section two
hundred and thirty-three after the word ‘“done’’
wherever occurring the words ‘“or omitted.”’

(3) (a) Subsection one of this section shall be
deemed to have commenced on the twenty-sixth day of
November, one thousand nine hundred and twelve.

(b) Subsection two of this section shall be
deemed to have commenced on the fifth day of August,
one thousand nine hundred and thirty.

(4) Any alteration of the law made by this section
shall not affect any action or proceeding concluded be-
fore the commencement of this Act.

6. (1) The Government Railways Act, 1912-1934,
is further amended by inserting at the end of section one
hundred and three the following new paragraph:—

This section shall not affect and shall be deemed
never to have affected the operation of section 100s
(whether as originally enacted or as inserted by the
Government Railways and Transport (Amendment)
Act, 1936) section 100c, section 100p, section 100k,
section one hundred and forty-three, section one
hundred and forty-four or section one hundred and
forty-five of this Act.

(2)

See, 144,
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Further - (2) The Transport Act, 1930, as amended by subse-

amendment quent Acts, is further amended by inserting at the end

18,1930.  of section one hundred and twenty-five the following new

See. 125. aragraph :—
(Right to paragrap

sue.) : This section shall not affect and shall be deemed
. never to have affected the operation of section one
hundred and twenty-four (whether as originally
enacted or as inserted by the Government Railways
and Transport (Amendment) Aect, 1936), section
1244, section 1248, section 1240, section two hundred
and thirty-two, section two hundred and thirty-three
or section two hundred and thirty-four of this Act.
Saving. (3) Any alteration of the law made by this section

shall not affect any action or proceeding concluded before
the commencement of this Act.

In the name and on behalf of His Majesty I assent
to this Act.

P. W. STREET,

Lieutenant-Governor.
Government House,

Sydney, 22nd June, 1936.
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GOVERNMENT RAILWAYS AND TRANSPORT (AMENDMENT) BILL.

NH.

“ d No.

No.

No.
No.

No.

NU.

No.
No.

Lo}

SCHEDULE of the Amendments referred to in Message of Srd June, 1936.

1.—DPage 3, clause 3, line 13. After “had” insert “been”
2.—Page 3, clause 3, line 13. Omit “six” insert “four”
3—Page 3, clause 3, line 15. Omit “six” insert “four”
4.—Page 3, clause 8, line 17. Omat “been”

5—Page 4, clause 3, line 12. After “had” insert “been”
6.

7—Page 4, clause 3, line 15. Omit “six” insert “four”

Page 4, clause 3, line 18. Omat “six” insert “four”

8.—Page 4, clause 3, line 17. Omit “been”
(=1 ) b
9.—Page 4, clause 8. After line 39 insert—

(4) In the case of any officer who was, before the commencement of
this Act, incapacitated by injury arising out of and in the course of his
employment (not being an injury caused by his own serious and wilful
misconduct) 2nd who is, as a result of such incapacity, immediately before
such commencement, employed upon duties of a classification lower than
the classification to which, at the date of the injury, he had been appointed,
any alteration of the law made by this section shall not operate so as to
reduce the salary of such officer to a rate less than the rate payable to him
immediately before such commencement.

. 10.—Page 6, clause 3, lines 24 and 25. Omit “comment” insert “commencement”’
Sl

™

Page 7, clause 4, line 87. After “right” insert “while he remains in the
railway service”

. 12.—Page 9, clause 4, line 16. After “compensation” insert “(including the cost

of medical or hospital treatment or ambulance service) or as damages”

. 13.—Page 9, clause 4, lines 27 to 30. Omait “or (ii) where any sum becomes pay-

able by such Commissioner as damages be set off against such sum.”

». 14.—Page 10, clause 4, line 5. After “Act” insert “in respect of any period before

the commencement of the Government Railways and Transport (Amendment)
Act, 1936, but as from such commencement shall, notwithstanding the pro-
visions of section forty-seven of the Workers’ Compensation Act, 1926, as
amended by subsequent Acts, be entitled to the benefits conferred by section
100B of this Act.”

Page 11, clause 4, lines 23 to 25. Omil “of the commencement of the Govern-
ment Railways and Transport (Amendment) Act, 19367 insert “upon which
the election under this subsection is completed.”

. 16.—Page 11, clause 4, lines 39 to 41 and page 12, line 1. 4 fter “date” omait “of the

commencement of the Government Railways and Transport (Amendment) Act,
1936” insert “upon which the election under this subsection is completed”

. 17—Page 12, clause 4, lines 4 and 5. Omit “or one year immediately before”

insert commencing on a date being one year before the date of”
98951
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No.
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.NU.
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No.

No.

18.—Page 12, clause 4, line 9. Afler “1936” insert “and terminating on the date
upon which the election under this subsection is completed”

19.—Page 14, clause 4, line 32. After “right” insert “while he remains in the
transport service”

20.—Page 16, clause 4, line 15. After “compensation” insert “(including the
cost of medical or hospital treatment or ambulance service) or as damages”

21.—Page 16, clause 4, lines 27 to 30. Omil “or (ii) where any sum becomes pay-
able to such Commissioner as damages be set off against such sum”

- 22—Page 17, clause 4, line 5. Afler “Act” insert “in respect of any period before

the commencement of the Government Railways and Transport (Amendment)
Act, 1936, but as from such commencement shall, notwithstanding the pro-
visions of section forty-seven of the Workers’ Compensation Act, 1926, as
amended by subsequent Acts, be entitled to the benefits conferred by section
one hundred and twenty-four of this Act”

. 25—Page 18, clause 4, lines 27 to 29. Omit “of the commencement of the Govern-

ment Railways and Transport (Amendment) Act, 1936,” insert “upon which
the election under this subsection is completed”

24 —Page 19, clause 4, lines 2 to 4. Omit “of the commencement of the Govern-
ment Railways and Transport (Amendment) Aect, 1936, insert “upon which
the election under this subsection is completed”

25.—Page 19, clause 4, lines T and 8. Omit “of one year immediately before” insert
“commencing on a date being one year before the date of”

26.—Page 19, clause 4, line 12. After “1936” {nsert “and terminating on the date
upon which the election under this subsection is completed”
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LeeisLATIVE CoUNCIL for s concurrence.

W. R. McCOURT,
- Clerk; of the Legislative Assembiy.
Legislative Assembty Chamber,
Sydney, 19 May, 1936.

The LEGISLATIVE COUNCIL has this day agreed to this Bill with
Amendments.

C. H. H. CALVERT,

Clerk of the Parliaments.
Legislatwe Council Chamber,
Sydney, 3rd June, 1936.

S Fetv South THales,

ANNO PRIMO
EDWARDI VIIT REGIS.

Act No. ,- 1936.

An Act to make certain provisions in relation to
officers of the Department of Railways and
of the Department of Road Transport and
Tramways who have been incapacitated
by injury; to amend the Government
Railways Act, 1912-1934, the Transport
Act, 1930, and certain other Acts in
certain respects ; to validate certain matters ;
and for purposes connected therewith.

B it enacted by the King’s Most Excellent Majesty,
by and with {l:c advice and consent of the Legis-
J 3 Iative Council and Legislative Assembly of New South
Wales in Parliament asserabled, and by the authority of
: 5 the same, as {ollows :—
1. This Act may be cited as the “Government Rail- Short title.
ways and Transport (Amendment) Act, 1936.”?
98951 39—A 2.

Nore.—The words to be omitted are ruled through ; those to be inserted are
printed in hiack letter.
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15

30

2. (1) The Government Railways Act, 1912-1934, is
amended by omitting from section eighty-two the words
“‘in the preseribed manner.”’

(2) The Transport Act, 1930, as amended by subse-
quent Aects, is amended by omitting from section one
hundred and nine the words ‘“in the preseribed manner.”’

(3) (a) Any action taken, before the commence-
ment of this Act, by the officer at the head of any branch
of the railway service which would have been valid if the

10 amendment made by subsection one of this section had

been in force at the time such action was taken, is hereby
validated.

(b) Any action taken, before the commence-
ment of this Act, by the officer at the head of any branch
of the transport service which would have been valid if
the amendment made by subsection two of this section
had been in force at the time such action was taken, is
hereby validated.

(4) Any alteration of the law made by this section
shall not affect any action or proceeding concluded before
the commencement of this Act.

(5) The Government Railways Act, 1912-1934, is
further amended by inserting in section eighty-two after
the words ‘“dealt with’’ the words ‘‘shall be notified in
writing of the nature of the misconduct charged or of the
breach of rule, by-law or regulation alleged to have been
committed and’’.

(6) The Transport Act, 1930, is further amended
by inserting in section one hundred and nine after the
words ““dealt with’’ the words ‘‘shall be notified in writing
of the nature of the misconduct charged or of the breach of
rule or regulation alleged to have been committed and””.

3. (1) The Government Railways Act, 1912-1934, is
further amended by omitting section 1008 and by insert-

35 ing in lieu thereof the following section:—

1008. (1) Where an officer has been incapacitated
by injury arising out of and in the course of his
employment so as to be unable to perform the duties
of the classification to which at the date of the injury
he

Amendment of
Act No. 30,
1912, s. §2.
(Officers guilty
of misconduct.)

Amendment of
Act No. 18,
1980, s. 109.

(Officers guilty
of misconduct.)

Validation
of acts of
heads of
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Saving
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sec. 1008,

Officer in-
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by injury.
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he had been appointed, he shall, except where such
injury was caused by his own serious and wilful
misconduct, be paid, during such incapacity, not less
than the salary for the time being payable to officers
5 with the same classification and with the same length
of service therein as such officer had at the date
he received the injury, but such salary shall cease

to be payable when such officer is retired from or

{ otherwise leaves the railway service.
1C (2) Where an officer who has been ineapa-
' citated by injury arising out of and in the course of

his employment was, at the date of such injury, and
had been, for a continuous period of not less than six
four months immediately preceding such date, or for
15 periods amounting to six four months in the aggre-
gate, during the period of twelve months immediately
preceding such date bees employed upon duties of
a classification (in this subsection referred to as the
‘“‘higher classification’’) carrying a higher salary
20 than the classification to which at that date he had
been appointed, and where the incapacity is such
that such officer is by reason thereof unable to per-
form the duties of the higher classification, he shall,
except where such injury was caused by his own
925 serious and wilful misconduct, be paid, during such
incapacity not less than the salary for the time being
payable to officers performing duties in such higher
classification (not being officers who have been
appointed thereto) with the same length of service
30 upon such duties as such officer had at the date he
received the injury, but such salary shall cease to be
payable when such officer is retired from or other-
wise leaves the railway service.
(2) The Transport Act, 1930, as amended by subse- rurther
s quent Acts, is further amended by omitting section one FNo. 15 °

hundred and twenty-four and by inserting in licu thereof %

i the following section:— see. 124,

124. (1) Where an officer has been incapacitated ofcer in-
by injury arising out of and in the course of his capacitated

" 40 employment so as to be unable to perform the duties
of the classification to which at the date of the injury

he

by injury.
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he had been appointed, he shall, except where such
injury was caused by his own serious and wilful mis-
conduct, be paid, during such incapacity, not less
than the salary for the time being payable to officers

5 with the same classification and with the same length
of service therein as such officer had at the date he
received the injury, but such salary shall cease to he
payable when such officer is retired from or other-
wise leaves the transport service.

10 (2) Where an officer who has been incapaci-
tated by injury arising out of and in the course of his
employment was, at the date of such injury, and had
been, for a continuous period of not less than six four
months immediately preceding such date, ‘or for

15 periods amounting to six four months in the aggre-
gate, during the period of twelve months immedi-
ately preceding such date, beem employed upon
duties of a classification (in this subsection referred
to as the ‘‘higher classification’’) carrying a higher

20 salary than the classification to which at that date
he had been appointed, and where the incapacity is
such that such officer is by reason thereof unable to
perform the duties of the higher classification, he
shall, except where such injury was caused by his

25 own serious and wilful misconduct, be paid, during
such incapacity, not less than the salary for the
time being payable to officers performing duties in
such higher classification (not being officers who
have been appointed thereto) with the same length

30 of service upon such duties as such officer had at the
date he received the injury, but such salary shall
cease to be payable when such officer is retired from
or otherwise leaves the transport service.

(3) (a) Subsection one of this section shall be G

35 deemed to have commenced on the first day of January, ment of

one thousand nine hundred and seventeen. ii}ésfﬁtliom
(b) Subsection two of this section shall be two.

deemed to have commenced on the fifth day of August,

one thousand nine hundred and thirty.

40 (4) In the case of any officer who was, before the

commencement of this Act, incapacitated by injury arising out

of
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of and in the course of his employment (not being an injury
caused by his own serious and wilful miscenduct) and who is,
as a result of such incapacity, immediately before such com-
mencement, employed upon duties of a classification lower
than the classification to which, at the date of the injury,
he had been appointed, any alteration of the law made by
this section shall not operate so as to reduce the salary of such
officer to a rate less than the rate payable to him immediately
before such commencement.

5 (5) Any alteration of the law made by this
section shall not affect any action or proceeding con-
cluded before the commencement of this Act.

5 (6) Notwithstanding the retrospective effect
given by subsection three of this section, to the amend-
ments made by subsections one and two of this section, no
officer affected by section 100 of the Government Rail-
ways Act, 1912, or by section one hundred and twenty-
four of the Transport Act, 1930 (as respeectively inserted
by this section) who has, in respect of any period before
the commencement of this Act, been paid salary at a rate
less than the appropriate rate as ascertained in accord-
ance with such sections, shall be entitled to any further
payment in respect of any such period except as fol-
lows :—

(a) Where the officer concerned was not, at the com-
mencement of this Act, in receipt of weekly pay-
ments by way of compensation he shall be paid
such sum (if any) as represents the excess of the
amount of salary at such appropriate rate for
the period ascertained in accordance with para-
graph (b) of this subsection over the total of all
amounts paid to or for the benefit of such officer
in respect of such period, whether as weekly pay-
ments by way of compensation or as the cost
of medical or hospital treatment or ambulance
service, or as salary properly payable to such
officer for the performance of the duties of the
classification in which he is employed during
such period:

Provided that where the officer concerned has
elected, pursuant to section sixteen of the
‘Workers’

Saving.
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Workers’ Compensation Act, 1926 (whether as
originally enacted or as amended) to accept an
amount payable in accordance with the table
to that section, he shall not be entitled to any
53 payment under this paragraph.
(b) The period referred to in paragraph (a) of this
subsection shall be—

(i) Where the officer concerned was injured
less than one year bhefore the commence-
10 ment of this Act—the period commencing
on the date upon which he was injured
and terminating on the date of commence-

ment of this Act;
(ii) Where the officer concerned was injured
16 more than one year before the commence-
ment of this Aet and was, at the beginning
of the period of one year before such com-
mencement totally incapacitated as a
result of such injury—the period com-
<0 mencing on the date upon which such
total incapacity commenced and terminat-
ing on the date of the commencement of

this Act;
(iii) In every other case—the period of twelve
26 months immediately preceding the eem-

ment commencement of this Act.

(¢) Where the officer concerned was, at the com-
mencement of this Act, in receipt of weekly pay-
ments by way of compensation, and makes the

30 election referred to in subsection five of section
100p of the Government Railways Act, 1912, or
in subsection five of section 1248 of the Trans-
port Act, 1930 (as respectively inserted by this
Act) he shall be paid such sum (if any) as is as-

35 certained in accordance with the said subsections.

4, (1) The Government Railways Act, 1912-1934, is Further

further amended by inserting next after section 1008 the }Efg«imrist #
following new sections:— m;’_sfgz.m
100c. (1) Except as provided in subsection two ge.

40 of this section any officer who, after having been employed
A . . . _ officers,
retired from or having otherwise left the railway
: service,
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service, has been re-employed in such service, shall
not, by reason of any incapacity resulting from in-
jury received during his former period of employ-
ment, be entitled to payment of salary at a rate ascer-
tained in accordance with section 1008 of this Aect.

(2) Where any officer who has been retired

from or has otherwise left the railway service as a
result of incapacity occasioned by injury arising out
of and in the course of his employment, is re-
employed in such service the following provisions
shall have effect—

(a)

Where such officer was so re-employed by
reason of having been required pursuant to
section one hundred and nineteen of this Act
to resume his duties or to undertake other
duties, he shall be entitled while he remains
in the railway service to payment of salary
at a rate ascertained in accordance with
section 1008 of this Act.

Where such officer was so re-employed by
reason of having been required by the Com-
missioner for Railways to resume his duties
or to undertake other duties, and, at the date
upon which he was so re-employed, was
receiving weekly payments by way of com-
pensation he shall, if he so elects, be entitled
while he remains in the railway service to
payment of salary at a rate ascertained in
accordance with section 1008 of this Act.

Where any such officer does so elect he
shall as from the date of such election cease
to be entitled to such weekly payments by
way of compensation.

100p. (1) Where an officer has, pursuant to section Eiection be-
1008 of this Act, become entitled to payment of
salary at a rate ascertained in accordance with that 1005, ana

section, he shall, to the exclusion of any right while right to com-

tween rights
under sec.

pensation

he remains in the railway service to compensation or or gamages,
damages against the Commissioner for Railways,

Stk

continue
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continue to be so entitled during incapacity attribut-

able to the injury and while he remains in the railway
service unless—

(a) where the injury was sustained not less -

b than one year before the commencement of

the Government Railways and Transport

(Amendment) Act, 1936, he elects to make

a claim against the Commissioner for Rail-

ways for compensation; or
10 (b) where the injury was sustained within one ?

yvear before or was sustained after such
commencement he elects to make a claim
against such Commissioner for compensa-
tion or damages; or
15 (e) he is, by the operation of subsection five of ~
this section excluded from the benefits of
section 1005 of this Act.
(2) Any such election may be made by notice
in writing given to the Commissioner for Railways
20 or by the institution of proceedings for the recovery
of compensation or damages.
(3) Any such election shall be made—
(a) where the injury was sustained before the
commencement of the Government Railways
25 and Transport (Amendment) Act, 1936—as
soon as practicable after such commence-
ment but not in any such case later than six
months after—

(i) such commencement, where the officer
30 concerned was incapacitated as a
result of the injury at such com-
mencement; or
(i1) the beginning of the first period of
incapacity resulting from the injury
35 where the officer concerned was not O
incapacitated as a result of the injury
at such commencement; ?
(b) where the injury was sustained after the !
commencement of the Government Railways
<0 and Transport (Amendment) Act, 1936—as &
: soon
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soon as practicable after the injury was
sustained but not in any such case later than
six months after the beginning of the first
period of incapacity resulting from the
= njury. f
(4) Where any such election is made,
(a) the officer shall, as from the date of such
clection, cease to be entitled to payment of
: the salary at the rate ascertained under
10 - section 1008 of this Act; and
(1) any amounts paid to such officer before such
date by way of salary at the rate so ascer-
tained shall—
) where any sum becomes payable by %
15 the Commissioner for Railways as i d
compensation (including the cost of
medical or hospital treatment or ambu-
lance service) or as damages be set off
against such sum after making due
920) allowance, in the case of any officer
who had returned to duty before the
date of such election, for any salary
properly payable to such officer in re-
spect of the duties of the classifica-
25 tion in which he is employed after his
return to duty and before the date
of such election. o
) sehere amy s beeomies pasate by
steh Commbissioner an damases be
set off agamst sheh sdims
(5) Where any such officer has, before the
commencement of the Government Railways and
Transport (Amendment) Act, 1936, made a claim
for compensation against the Commissioner for Rail-
35 ways in respect of an injury received before such
commencement the following provisions shall have
cffect :—
(a) Where the officer concerned before such
commencement, elected, pursuant to section

40 sixteen of the Workers’ Compensation Act,
1926

30
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(b)

(d)

1926 (whether as originally enacted or as
amended), to accept an amount payable in
accordance with the table to that section,
such officer shall be excluded from the
benefits of section 100B of this Act in re-
spect of any period before the commence-
ment of the Government Railways and Trans-
port (Amendment) Act, 1936, but as from
such commencement shall, notwithstanding the
provisions of section forty-seven of the Workers’
Compensation Act, 1926, as amended by subse-
quent Acts, be entitled to the benefits con-
ferred by section 100B of this Act.

Where the officer concerned is, at the date
of such commencement, receiving weekly
payments by way of compensation, he may
elect to abandon his claim to such weekly
payments and to accept the benefits of
section 1008 of this Act, and if he does not
so eleet, within the time preseribed by
paragraph (e) of this subsection, he shall be
excluded from the benefits of section 100s
of this Act.
Any election under this subsection shall be
made in writing to such Commissioner as
soon as practicable after such commence-
ment and not in any case later than six
months after such commencement.
Where any officer exercises the right of
election under this subsection he shall, as
soon as practicable thereafter, take any
action necessary to carry into effect the
abandonment of his elaim to such weekly
payments or to terminate any right to such
weekly payments which may have acerued
to him by reason of such claim, and the elee-
tion shall not be deemed to have been com-
pleted until he has done so.
Where an election under this subsection has
been eompleted the officer concerned shall
be paid such sum (if any) as represents the
exocess

10
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excess of the amount of salary at the appro-
priate rate ascertained in accordance with
section 1008 of this Act for the period
ascertained in accordance with paragraph
(f) of this subsection over the total of all
amounts paid to or for the benefit of such
officer in respect of such period, whether
as weekly payments by way of compensation
or as the cost of medical or hospital treat-
i 10 ment or ambulance service, or as salary

properly payable to such officer for the per-
formance of the duties of the classification
in which he is employed during such period.

(@11

(f) The period referred to in paragraph (e) of
15 this subsection shall be—

(i) Where the officer concerned was
injured less than one year before the
commencement of the Government
Railways and Transport (Amend-

20 ment) Aect, 1936,—the period com-
mencing on the date upon which he
was injured and terminating on the
date ef the commenecement of the
evepriirrt et nid Pramport

25 {Amendmenty Aet; 1936 upon which
the election under this subsection is com-
pleted.

(ii) Where the officer concerned was in-

jured more than one year before the

30 commencement of the Government
Railways and Transport (Amend-
ment) Act, 1936, and was, at the be-
ginning of the period of one year
immediately before such commence-
ment totally incapacitated as a result
of such injury—the period commenec-
ing on the date upon which such total

{ incapacity commenced and terminat-
ing on the date of the eommencement

40 of the Government Raibvays and

’ Fransport

(oIL]
(=4

11
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upon which the election under this sub-
section is completed.

(iii) In every other case—the period of
b one year immediately before com-
mencing on a date being one year before
the date of the commencement of the
Government Railways and Transport
(Amendment) Act, 1936, and terminat- R
10 ing on the date upon which the election
under this subsection is completed.
100k, (1) An officer who— Election be- r

tween benefits

(a) is a contributor to the Government Rail- under FartIX

ways Superannuation Account; and compensation
o or damages

against Com-

15 (b) has been incapacitated from the further misioer.
discharge of his duties by injury aricing out
of and in the course of his employment, not
being an injury caused by his own serious
and wilful misconduct; and

20 (¢) by reason of such incapacity has been
retired from or has otherwise left the rail-
way service, after the commencement of the
Government Railways and Transport
(Amendment) Act, 1936,

25 shall be entitled to the benefits conferred by Part IX
of this Act (other than the gratuity referred to in
section one hundred and sixteen) and, in addition
thereto, shall be entitled to make an eclection—

(i) to claim the gratuity referred to in section
380 one hundred and sixteen of this Act, in which
case he shall not be entitled to make any
other claim, whether for compensation or
damages, against the Commissioner for Rail-
ways; or

35 (i) to make a claim for compensation, in which
case he shall not be entitled to claim such )
gratuity or to make any claim for damages
against such Commissioner; or

(iii) '
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(iii) to make a claim for damages against such
Commissioner, in which case he shall not be
entitled to make any claim against such
Commissioner for compensation or to claim
such gratuity:

Provided that, where the officer concerned has
before being retired from or otherwise leaving the
railway service and either before or after the com-
mencement of the Government Railways and Trans-
port (Amendment) Act, 1936, made a claim for com-
pensation, and has elected, pursuant to secction
sixteen of the Workers’ Compensation Act, 1926
(whether as originally enacted or as amended) to
accept an amount payable in accordance with the
table to that section, such officer shall not be entitled
to make any such election or to claim such gratuity
or to make any claim for compensation or damages.

(2) Any such election may be made by
notice in writing given to the Commissioner for
Railways or by the institution of proceedings against
such Commissioner for the recovery of compensation
or damages.

(2) The Transport Act, 1930, as amended by

subsequent Acts, is further amended by inserting next

9 after section one hundred and twenty-four the following

30

new sections :—

124a. (1) Except as provided in subsection two
of this section any officer who, after having
been retired from or having otherwise left the
transport service has been re-employed in such
service, shall not, by reason of any incapacity
resulting from injury received during his former
period of employment, be entitled to payment
of salary at a rate ascertained in accordance with
section one hundred and twenty-four of this Act.

(2) Where any officer who has been retired
from or has otherwise left the transport service as a
result of incapacity occasioned by injury arising out

of

Further
amendment of
Act No. 18,
1930.

New sec. 1244,

Re-
employed
officers.
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of and

in the course of his employment, is re-

employed in such service the following provisions
shall have effect:—

(a) Where such officer was so re-employed by

(b)

reason of having been required pursuant to
section one hundred and nineteen of tl.c
Government Railways Act, 1912-1934, te re-
sume his duties or to undertake other duties
he shall be entitled, while he remains in the
transport service, to payment of salary at
a rate ascertained in accordance with section
one hundred and twenty-four of this Aect.

Where such officer was 30 re-employed by
reason of having been required hy the Com-
missioner for Road Transport and Tramways
to resume his duties or to undertake other
duties, and at the date he was so re-employed
was receiving weekly payments by way of

14

compensation he shall, if he so elects, be

entitled, while he remains in the transport
service, to payment of salary at a rate ascer-
tained in accordance with section one hun-
dred and twenty-four of this Aet.

Where any such officer does so eleet he
shall, as from the date of such election, cease
to be entitled to such weekly payments by
way of compensation.

1248. (1) Where an officer has, pursuant to sec-
tion one hundred and twenty-four of this Act, become
entitled to payment of salary at a rate ascertained
in accordance with that section, he shall, to the
exclusion of any right while he remains in the trans-
port service to compensation or damages against it
the Commissioner for Road Transport and Tram-
ways, continue to be so entitled during incapacity
attributable to the injury and while he remains in
the transport service unless—

(a) where the injury was sustained not less

than one year before the commencement of
the

Election be-
tween rights
under sec.
124, and
right to
compen-
sation or
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(b)

(c)

the Government Railways and Transport
(Amendment) Act, 1936, he elects to make
a claim against the Commissionet for Road
Transport and Tramways for compensa-
tion; or

where the injury was sustained within one
year before or was sustained after such
commencement he elects to make a claim
against such Commissioner for compensa-
tion or damages; or

he is, by the operation of subsection five of
this section excluded from the benefits of

section one hundred and twenty-four of this
Act.

(2) Any such election may be made by notice

in writing given to the Commissioner for Road
Transport and Tramways or by the institution of
proceedings for the recovery of compensation or
damages.

(3) Any such election shall be made—

(a) where the injury was sustained before the

(b)

commencement of the Government Railways
and Transport (Amendment) Act, 1936—as
soon as practicable after such commence-
ment but not in any such case later than six
months after—

(i) such commencement, where the officer
concerned was incapacitated as a
result of the injury at such com-
mencement ; or

(ii) the beginning of the first period of
incapacity resulting from the injury
where the officer concerned was not
incapacitated as a result of the injury
at such commencement.

where the injury was sustained after the
commencement of the Government Railways
and Transport (Amendment) Act, 1936—as
soon as practicable after the injury was
sustained, but not in any such case later

than
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than six months after the beginning of the

first period of incapacity resulting from the

injury.

(4) Where any such election is made—

(a) the officer shall, as from the date of such
election, cease to be entitled to payment of
the salary at the rate ascertained under
section one hundred and twenty-four of this
Act; and

(b) any amounts paid to such officer before such
date by way of salary at the rate so ascer-
tained shall—

{1 where any sum becomes payable by
the Commissioner for Road Trans-
port and Tramways as compensation
(including the cost of medical or
hospital treatment or ambulance ser-
vice) or as damages be set off
against such sum, after making
due allowance, in the ecase of any
officer who had returned to duty
before the date of such election, for
any salary properly payvable to such
officer in respect of the duties of the
classification in which he is employed
after his return to duty and before
the date of such election. o=

tit) where any swm beeomes pavable by
seh Comminsioner as damases be
set off against sueh sum-

(5) Where any such officer has, before the
commencement of the Government Railways and
Transport (Amendment) Act, 1936, made a claim
for compensation against the Commissioner for Road
Transport and Tramways in respect of an injury
received before such commencement the following
provisions shall have effect—

(a) Where the officer concerned, before such
commencement, elected, pursuant to section
sixteen of the Workers’ Compensation Act,
1926 (whether as originally enacted or as

amended),

16
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(b)

amended), to accept an amount payable in
accordance with the table to that section,
such officer shall be excluded from the hene-
fits of section one hundred and twenty-four
of this Act in respect of any period before
the commencement of the Government Railways
and Transport (Amendment) Act, 1936, but as
from such commencement shall, notwithstanding
the provisions of section forty-seven of the
Workers’ Compensation Act, 1926, as amended
by subsequent Acts, be entitled to the benefits
conferred by section one hundred and twenty-
four of this Act.

Where the officer concerned is, at the date of
such commencement, receiving weekly pay-
ments by way of compensation, he may elect
to abandon his right to such weekly pay-
ments and to accept the benefits of section
one hundred and twenty-four of this Act,
and if he does not so elect within the time
prescribed by paragraph (¢) of this sub-
section he shall be excluded from the bene-

fits of section one hundred and twenty-four
of this Aet.

(e) Any election under this subsection shall be

(d)

made in writing to such Commissioner as
soon as practicable after such commence-
ment and not in any case later than six
months after such commencement.

Where any officer exercises the right of
election under this subsection he shall, as
soon as practicable thereafter, take any
action necessary to carry into effect the
abandonment of his claim to such weekly
payments or to terminate any right to
such weekly payments which may have
acerued to him by reason of such claim, and
the election shall not be deemed to have been
completed until he has done so.

(e)

17
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(e) Where an election under this subsection has
been completed the officer concerned shall be
paid such sum (if any) as represents the
excess of the amount of salary at the appro-

5 priate rate ascertained in accordance with
section one hundred and twenty-four of this
Act for the period ascertained in accordance
with paragraph (f) of this subsection over
the total of all amounts paid to or for the
10 benefit of such officer in respect of such
period, whether as weekly payments by
way of compensation or as the cost of
medical or hospital treatment or ambulance
service, or as salary properly payable to
156 such officer for the performance of the
duties of the classification in which he is
employed during such period.

(f) The period referred to in paragraph (e) of

this subsection shall be—

20 (i) Where the officer concerned was in-
jured less than one year before the
commencement of the Government
Railways and Transport (Amend-
ment) Act, 1936—the period com-

25 mencing on the date upon which he
was injured and terminating on the
date ef the commencement of the

#et; 1936: upon which

30 the election under this subsection is com-
pleted.

(ii) Where the officer concerned was
injured more than one year before the
commencement of the Government

35 Railways and Transport (Amend-
ment) Aect, 1936, and was, at the
beginning of the period of one year
immediately before such commence-
ment totally incapacitated as a result

40 of such injury—the period commenc-
ing on the date upon which such total

incapacity
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incapacity commenced and terminat-
ing on the date of the commenecement
9% %he Ge&ei—&meﬁ% Rt e

Limrendinent e, 396
upon whlch the election under thls sub-
section is completed.

(iii) In every other case—the period ef
oRE year immediately before com-
mencing on a date being one year before
the date of the commencement of the
Government Railways and Transport
(Amendment) Act, 1936 and terminat-
ing on the date upon which the election
under this subsection is completed.

124c¢. (1) An officer who—
(a) is a contributor to the Government Rail-

(b)

ways Superannuation Account or to the
State Superannuation Fund; and

has been incapacitated from the further dis-
charge of his duties by injury arising out of
and in the course of his employment, not
being an injury caused by his own serious
and wilful misconduct; and

(¢) by reason of such incapacity has been retired

or has otherwise left the transport service
after the commencement of the Government
Railways and Transport (Amendment)
Act, 1936,

shall be entitled to the benefits conferred by Part IX
of the Government Railways Act, 1912-1934 (other
than the gratuity referred to in section one hundred
and sixteen of that Act), or to the benefits conferred
by the Superannuation Act, 1916-1935, as the case
may be, and in addition thereto, shall be entitled to
make an election—

(i) where he is a contributor to the Government

Railways Superannuation Account—

(a) to claim the gratuity referred to in
section one hundred and sixteen of the
Government Railways Act, 1912-1934,

in

19

Election be-
tween super-
annuation
benefits, etc.,
and right to
compensation
or damages
from Com-
missioner.
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(b)

(e)

in which case he shall not be entitled
to make any other claim, whether for
compensation or damages, against
the Commissioner for Road Trans-
port and Tramways; or

to make a claim for compensation, in
which case he shall not be entitled to
claim such gratuity or to make any
claim for damages against such Com-
missioner; or

to make a claim for damages against
such Commissioner, in which case he
shall not be entitled to make any
claim against such Commissioner for
compensation or to claim such
gratuity; or

(ii) where he is a contributor to the State Super-
annuation Fund—

(a)

(b)

to make a claim for compensation, in
which case he shall not be entitled to
make any claim for damages against
such Commissioner; or

to make a claim for damages against
such Commissioner, in which case he
shall not be entitled to make any elaim
against such Commissioner for com-
pensation:

Provided that, where the officer concerned has,
before being retired from or otherwise leaving the
transport service and either before or after the com-
mencement of the Government Railways and Trans-
port (Amendment) Aet, 1936, made a claim for

compensation,

and has elected, pursuant to section

sixteen of the Workers’ Compensation Aect, 1926
(whether as originally enacted or as amended) to
accept an amount payable in accordance with the
table to that section, such officer shall not be entitled
to make any such election or to claim such gratunity or
to make any claim for compensation or damages.

(2)

20
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(2) Any such election may be made by
notice in writing given to the Commissioner for Road
Transport and Tramways, or by the institution of
proceedings against such Commissioner for the re-
covery of compensation or damages.

5. (1) The Government Railways Act, 1912-1934, is
further amended—

(a) (i) by inserting in section one hundred and
forty-three after the word ‘‘done’” wher-
ever occurring the words ‘‘or omitted’’;

(ii) by inserting in the same section after the
words ‘“‘the act’’ the words ‘‘or omission’’;

(ii1) by inserting at the end of the same section
the words ‘‘or made’’;

(b) by inserting in subsection one of section one
hundred and forty-four after the word ‘‘done”’
wherever oceurring the words ‘‘or omitted.”

(2) The Transport Act, 1930, as amended by sub-
sequent Acts, is further amended—

(a) (i) by inserting in subsection two of section two
hundred and thirty-two after the word
““done’” wherever occurring the words ‘‘or
omitted’’;

(i1) by inserting in the same subsection after the
words ‘‘the act’’ the words ‘‘or omission’’;

(iii) by inserting at the end of the same sub-
section the words ‘“or made’’;

(b) by inserting in subsection one of section two
hundred and thirty-three after the word ‘‘done’’
wherever occurring the words ‘‘or omitted.”

(3) (a) Subsection one of this section shall be
deemed to have commenced on the twenty-sixth day of
November, one thousand nine hundred and twelve.

(b) Subsection two of this section shall be
35 deemed to have commenced on the fifth day of August,
one thousand nine hundred and thirty.

{2 2

10

15

20

no
(1]

30

(4) Any alteration of the law made by this section
shall not affect any action or proceeding concluded be-
fore the commencement of this Act.

6.

21

Further
amendment of
Act No. 30,
1912,

Sec. 143.
(Limitation
of actions
against Com-
missioners.)

Sec. 144,

(Notice of
action.)

Further
amendment

of Act No. .
18, 1930. |, -

Sec. 232,
(Limitation
of action.)

See. 233.
(Notice of
action.)

Commence-
ment of
subsections
one and
two.

Saving,
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6. (1) The Government Railways Aect, 1912-1934, Further
is further amended by inserting at the end of section one 2psidnent

hundred and three the following new paragraph:— 30, 1912.

This section shall not affect and shall be deemed Se¢-103:

b never to have affected the operation of section 1008 s(i‘ght "
(whether as originally enacted or as inserted by the
Government Railways and Transport (Amendment)
Act, 1936) section 100c, section 100p, section 100,
' section one hundred and forty-three, section one
10 hundred and forty-four or section one hundred and

forty-five of this Act.

(2) The Transport Aect, 1930, as amended by subse- Further
quent Acts, is further amended by inserting at the end 2mendment

"f\_.‘ %

£ Act No.
of section one hundred and twenty-five the following new 018, 1050.
15 paragraph:— Sec. 125,

This section shall not affect and shall be deemed ;ﬁ_f%ht v
never to have affected the operation of section one
hundred and twenty-four (whether as originally
enacted or as inserted by the Government Railways

20 and Transport (Amendment) Act, 1936), section
1244, section 1248, section 124c, section two hundred
and thirty-two, section two hundred and thirty-three
or section two hundred and thirty-four of this Act.

(3) Any alteration of the law made by this section saving.
25 shall not affect any action or proceeding concluded before
the commencement of this Act.

TG VR, —

S8yduey: Alfied Jumes Kent, 1.8.0., Government Printer--1936.

[1s. 6d.]
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This PusLic BiLL originaled in the LEGISLATIVE ASSEMBLY,
and, having this day passed, is nmow ready for presentation to the
LecisLATIVE CouNnciL jfor is concurrence.

W. R. McCOURT,
Clerk of the Legislative Assembly.
Legislative Assembly Chamber,
Sydney, 19 May, 1936.
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Act No. -, 1936.

An Act to make certain provisions in relation to
officers of the Department of Railways and
of the Department of Road Transport and
Tramways who have been incapacitated
by injury; to amend the Government
Railways Act, 1912-1934, the Transport
Act, 1930, and certain other Acts in
certain respects ; to validate certain matters;
and for purposes connected therewith.

E it enacted by the King’s Most Excellent Majesty,

by and with the advice and consent of the Legis-

lative Council and Iegislative Assembly of New South
Wales in Parliament assembled, and by the authority of

5 the same, as follows :

1. This Act may be cited as the ‘‘Government Rail- Short title.
ways and Transport (Amendment) Act, 1936.”’
98951 39—A o

dd ®
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2. (1) The Government Railways Act, 1912-1934, is

amended by omitting from sectlon eighty-two the words
‘in the prescribed manner.

(2) The Transport Act, 1930, as amended by subse-

5 quent Acts, is amended by omitting from section one

hundred and nine the words ‘‘in the preseribed manner.”’

(3) (a) Any action taken, before the commence-
ment of this Act, by the officer at the head of any branch
of the railway service which would have been valid if the

10 amendment made by subsection one of this seetion had
been in force at the time such action was taken, is hereby
validated.

(k) Any action taken, before the commence-

ment of this Aect, by the officer at the head of any branch

15 of the transport service which would have been valid if

the amendment made by subsection two of this section

had been in force at the time such action was taken, is
hereby validated.

(4) Any alteration of the law made by this section

20 shall not affect any action or proceeding concluded before
the commencement of this Act.

(5) The Government Railways Act, 1912-1934, is
further amended by inserting in section eighty-two after
the words ‘“‘dealt with’’ the words ‘‘shall be notified in

5 writing of the nature of the misconduct charged or of the
breach of rule, by-law or regulation alleged to have been
committed and’’.

(6) The Transport Act, 1930, is further amended
by inserting in section one hundred and nine after the
words ‘“‘dealt with’’ the words ‘“shall be notified in writing
of the nature of the misconduct charged or of the breach of
rule or regulation alleged to have been committed and’’.

3. (1) The Government Railways Aect, 1912-1934, is
further amended by omitting section 1008 and by insert-
gp ing in lieu thereof the following section:—

1008. (1) Where an officer has been incapacitated
by injury arising out of and in the course of his
employment so as to be unable to perform the duties
of the classification to which at the date of the injury

he

Amendment of
Act No. 30,
1012, s. 82
(Officers guilty
of misconduct.)
Amendment of
Act No. 18,
1930, s. 109.

(Officers guilty
of misconduct.)

Validation
of acts of
heads of
branches.

Saving.

Further
amendment of
Act No. 30,
1912.

Substituted
sec. 100B.

Officer in-
capacitated
by injury.

SN, -



- .

N - — -

1C

20

30

40

Act No. , 1936.

Government Railways and Transport (Amendment).

he had been appointed, he shall, except where such
injury was caused by his own serious and wilful
misconduct, be paid, during such incapacity, not less
than the salary for the time being payable to officers
with the same classification and with the same length
of service therein as such officer had at the date
he received the injury, but such salary shall cease
to be payable when such officer is retired from or
otherwise leaves the railway service.

(2) Where an officer who has been incapa-
citated by injury arising out of and in the course of
his employment was, at the date of such injury, and
had, for a continuous period of not less than six
months immediately preceding such date, or for
periods amounting to six months in the aggregate,
during the period of twelve months immediately
preceding such date been employed upon duties of
a classification (in this subsection referred to as the
‘“‘higher classification’’) carrying a higher salary
than the classification to which at that date he had
been appointed, and where the incapacity is such
that such officer is by reason thereof unable to per-
form the duties of the higher classification, he shall,
except where such injury was caused by his own
serious and wilful miseconduct, be paid, during such
incapacity not less than the salary for the time being
payable to officers performing duties in such higher
classification (not being officers who have been
appointed thereto) with the same length of service
upon such duties as such officer had at the date he
received the injury, but such salary shall cease to be
payable when such officer is retired from or other-
wise leaves the railway service.

(2) The Transport Aet, 1930, as amended by subse- pyrther
quent Acts, is further amended by omitting section one imeidmentof

Act No. 18,

hundred and twenty-four and by inserting in lieu thereof i
the following section :—  sec. 124,

124. (1) Where an officer has been inecapacitated ggeer in-
by injury arising out of and in the course of his capacitated
employment so as to be unable to perform the duties ¥ Y
of the classification to which at the date of the injury

he
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he had been appointed, he shall, except where such
injury was caused by his own serious and wilful mis-
conduct, be paid, during such incapacity, not less
than the salary for the time being payable to officers

6 with the same classification and with the same length
of service therein as such officer had at the date he
received the injury, but such salary shall cease to be
payable when such officer is retired from or other-
wise leaves the transport service.

10 (2) Where an officer who has been incapaci-
tated by injury arising out of and in the course of his
employment was, at the date of such injury, and had,
for a continuous period of not less than six months
immediately preceding such dateé, or for periods
15 amounting to six months in the aggregate, during the
period of twelve months immediately preceding such
date, been employed upon duties of a classification
(in this subsection referred to as the ‘‘higher classi-
fication’’) carrying a higher salary than the classifi-
20 cation to which at that date he had been appointed,
and where the incapacity is such that such officer
is by reason thereof unable to perform the duties
of the higher classification, he shall, except where
such injury was caused by his own serious and wilful
25 misconduct, be paid, during such incapacity, not less
than the salary for the time being payable to officers
performing duties in such higher classification (not
being officers who have been appointed thereto) with
the same length of service upon such duties as such
30 officer had at the date he received the injury, but
such salary shall cease to be payable when such
officer is retired from or otherwise leaves the trans-
port service.
(3) (a) Subsection one of this section shall be commence-
35 deemed to have commenced on the first day of January, mentof
one thousand nine hundred and seventeen. i‘;tésfﬁh“’“
(b) Subsection two of this section shall be two.
deemed to have commenced on the fifth day of August,
one thousand nine hundred and thirty.
40 (4) Any alteration of the law made by this section
shall not affect any action or proceeding concluded before
the commencement of this Act. (5)

Saving. '
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(5) Notwithstanding the retrospective effect given
by subsection three of this section, to the amendments
made by subsections one and two of this section, no
officer affected by section 1008 of the Government Rail-

b ways Act, 1912, or by section one hundred and twenty-
four of the Transport Act, 1930 (as respectively inserted
by this section) who has, in respect of any period before
the commencement of this Act, been paid salary at a rate
less than the appropriate rate as ascertained in accord-

10 ance with such sections, shall be entitled to any further
payment in respect of any such period except as fol-
lows :—

(a) Where the officer concerned was not, at the com-
mencement of this Act, in receipt of weekly pay-
15 ments by way of compensation he shall be paid
such sum (if any) as represents the excess of the
amount of salary at such appropriate rate for
the period ascertained in accordance with para-
graph (b) of this subsection over the total of all
20 amounts paid to or for the benefit of such officer
in respect of such period, whether as weekly pay-
ments by way of compensation or as the cost
of medical or hospital treatment or ambulance
service, or as salary properly payable to such
25 officer for the performance of the duties of the
classification in which he is employed during
such period:

Provided that where the officer concerned has

elected, pursuant to section sixteen of the

30 Workers’ Compensation Act, 1926 (whether as
originally enacted or as amended) to accept an
amount payable in accordance with the table
to that section, he shall not be entitled to any
payment under this paragraph.

35 (b) The period referred to in paragraph (a) of this
subsection shall be—

(1) Where the officer concerned was injured
less than one year before the commence-
ment of this Act—the period commencing

40 on the date upon which he was injured
and terminating on the date of commence-
ment of this Act; ; (ii)
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(ii) Where the officer concerned was injured
more than one year before the commence-
ment of this Act and was, at the beginning
of the period of one year before such com-
mencement totally incapacitated as a
result of such injury—the period com-
mencing on the date upon which such
total incapacity commenced and terminat-
ing on the date of the commencement of
this Act;

(iii) In every other case—the period of twelve
months immediately preceding the com-
ment of this Act.

(¢) Where the officer concerned was, at the com-
mencement of this Act, in receipt of weekly pay-
ments by way of compensation, and makes the
election referred to in subsection five of section
100p of the Government Railways Act, 1912, or
in subsection five of section 1248 of the Trans-
port Act, 1930 (as respectively inserted by this
Act) he shall be paid such sum (if any) as is as-
certained in accordance with the said subsections.

4. (1) The Government Railways Aect, 1912-1934, is
further amended by inserting next after section 1008 the
following new seections :—

100c. (1) Except as provided in subsection two
of this section any officer who, after having been
retired from or having otherwise left the railway
service, has been re-employed in such service, shall
not, by reason of any incapacity resulting from in-
jury received during his former period of employ-
ment, be entitled to payment of salary at a rate ascer-

tained in accordance with section 1008 of this Aect.
(2) Where any officer who has been retired
from or has otherwise left the railway serviece as a
result of incapacity occasioned by injury arising out
of and in the ecourse of his employment, is re-
employed in such service the following provisions

shall have effect—

(a) Where such officer was so re-employed by
reason of having been required pursuant to

section

Further
amendment of
Act No. 30,
1912,

New secs.
100c-100E.
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employed
officers.
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(b)

section one hundred and nineteen of this Act
to resume his duties or to undertake other
duties, he shall be entitled while he remains
in the railway service to payment of salary
at a rate ascertained in accordance with
section 1008 of this Aect.
Where such officer was so re-employed by
reason of having been required by the Com-
missioner for Railways to resume his duties
or to undertake other duties, and, at the date
upon which he was so re-employed, was
receiving weekly payments by way of com-
pensation he shall; if he so eleets, be entitled
while he remains in the railway service to
payment of salary at a rate ascertained in
accordance with section 1008 of this Aect.
Where any such officer does so elect he
shall as from the date of such election cease
to be entitled to such weekly payments by
way of compensation.

100p. (1) Where an officer has, pursuant to section
1008 of this Aect, become entitled to payment of
salary at a rate ascertained in acecordance with that
section, he shall, to the exclusion of any right to com-
pensation or damages against the Commissioner for
Railways, continue to be so entitled during ineapacity
aftributable to the injury and while he remains in
the railway service unless—

(a)

(b)

(e)

where the injury was sustained not less
than one year before the commencement of
the Government Railways and Transport
(Amendment) Aect, 1936, he elects to make
a claim against the Commissioner for Rail-
ways for compensation; or

where the injury was sustained within one
yvear before or was sustained after such
commencement he elects to make a claim
against such Commissioner for eompensa-
tion or damages; or

he is, by the operation of subsection five of
this section excluded from the benefits of
section 100B of this Aect, A

Election be-
tween rights
under sec.
1008, and
right to com-
pensation

or damages,
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(2) Any such election may be made by notice

in writing given to the Commissioner for Railways
or by the institution of proceedings for the recovery
of compensation or damages.

(a)

(b)

(b)

(3) Any such election shall be made—
where the injury was sustained before the
commencement of the Government Railways
and Transport (Amendment) Act, 1936—as
soon as practicable after such commence-
ment but not in any such case later than six
months after—

(i) such commencement, where the officer
concerned was incapacitated as a
result of the injury at such com-
mencement; or

(ii) the beginning of the first period of
incapacity resulting from the injury
where the officer concerned was not
incapacitated as a result of the injury
at such commencement;

where the injury was sustained after the
commencement of the Government Railways
and Transport (Amendment) Act, 1936—as
soon as practicable after the injury was
sustained but not in any such case later than
six months after the beginning of the first
period of incapacity resulting from the
injury.

(4) Where any such election is made,

the officer shall, as from the date of such
election, cease to be entitled to payment of
the salary at the rate ascertained under
section 1008 of this Act; and

any amounts paid to such officer before such
date by way of salary at the rate so ascer-
tained shall—

(i) where any sum becomes payable by
the Commissioner for Railways as
compensation be set off against such

sum
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sum after making due allowance, in
the case of any officer who had re-
turned to duty before the date of
such election, for any salary properly
payable to such officer in respect of
the duties of the classification in
which he is employed after his
return to duty and before the date
of such election; or

(w1}

10 (ii) where any sum becomes payable by
such Commissioner as damages be
set off against such sum.

(5) Where any such officer has, before the
commencement of the Government Railways and
15 Transport (Amendment) Aect, 1936, made a claim
for compensation against the Commissioner for Rail-
ways in respect of an injury received before such
commencement the following provisions shall have

effect :—

20 (a) Where the officer concerned before such
commencement, elected, pursuant to section
sixteen of the Workers’ Compensation Aet,
1926 (whether as originally enacted or as
amended), to accept an amount payable in

925 accordance with the table to that section,
such officer shall be exeluded from the
benefits of section 1008 of this Act.

(b) Where the officer concerned ig, at the date
of such commencement, receiving weekly
30 payments by way of compensation, he may
elect to abandon his claim to such weekly
payments and to accept the benefits of
section 100 of this Aect, and if he does not
so elect, within the time prescribed by
A 35 paragraph (e¢) of this subsection, he shall be
excluded from the benefits of section 100s
of this Act. :

> (¢) Any election under this subsection shall be
made in writing to such Commissioner as

soon
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(d)

soon as practicable after suech commence-
ment and not in any case later than six
months after such commerticement.

Where any officer exercises the right of
election under this subsection he shall, as
soon as practicable thereafter, take any
action mnecessary to carry into effect the
abandonment of his claim to such weekly
payments or to terminate any right to such
weekly payments which may have accrued
to him by reason of such claim, and the elec-
tion shall not be deemed to have been com-
pleted until he has done so.

Where an election under this subsection has
been completed the officer concerned shall
be paid such sum (if any) as represents the
excess of the amount of salary at the appro-
priate rate ascertained in accordance with
section 100 of this Act for the period
ascertained in accordance with paragraph
(f) of this subsection over the total of all
amounts paid to or for the benefit of such
officer in respect of such period, whether
as weekly payments by way of compensation
or as the cost of medical or hospital treat-
ment or ambulance service, or as salary
properly payable to such officer for the per-
formance of the duties of the classification
in which he is employed during such period.
The period referred to in paragraph (e) of
this subsection shall be—

(i) Where the officer concerned was
injured less than one year before the
commencement of the Government
Railways and Transport (Amend-
ment) Aect, 1936,—the period com-
mencing on the date upon which he
was injured and terminating on the
date of the commencement of the
Gfovernment Railways and Transport
(Amendment) Aect, 1936,

g (ii)

10
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(ii) Where the officer concerned was in-
jured more than one year before the
commencement of the Government
Railways and Transport (Amend-
ment) Act, 1936, and was, at the be-
ginning of the period of one year
immediately before such commence-
ment totally incapacitated as a result
of such injury—the period commenc-
ing on the date upon which such total
incapacity commenced and terminat-
ing on the date of the commencement
of the Government Railways and
Transport (Amendment) Act, 1936.

(iii) In every other case—the period of
one year immediately before the com-
mencement of the Government Rail-
ways and Transport (Amendment)
Act, 1936.

100e. (1) An officer who—

(a)
(b)

is a contributor to the Government Rail-
ways Superannuation Account; and

has been incapacitated from the further
discharge of his duties by injury arising out
of and in the course of his employment, not
being an injury caused by his own serious
and wilful misconduct; and

(¢) by reason of such incapacity has been

retired from or has otherwise left the rail-
way service, after the commencement of the
Government Railways and Transport
(Amendment) Aect, 1936,

shall be entitled to the benefits conferred by Part IX

of this Aect (other than the gratuity referred to in

section one hundred and sixteen) and, in addition
thereto, shall be entitled to make an election—

(i) to elaim the gratuity referred to in section

one hundred and sixteen of this Aet, in which

case he shall not be entitled to make any

other

11
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other claim, whether for compensation or
damages, against the Commissioner for Rail-
ways; or

(ii) to make a claim for compensation, in which
case he shall not be entitled to claim such
gratuity or to make any claim for damages
against such Commissioner; or

(iii) to make a claim for damages against such
Commissioner, in which case he shall not be
entitled to make any claim against such
Commissioner for compensation or to claim
such gratuity:

Provided that, where the officer concerned has
before being retired from or otherwise leaving the
railway service and either before or after the com-
mencement of the Government Railways and Trans-
port (Amendment) Act, 1936, made a claim for com-
pensation, and has elected, pursuant to section
sixteen of the Workers’ Compensation Aect, 1926
(whether as originally enacted or as amended) to
accept an amount payable in accordance with the
table to that section, such officer shall not be entitled
to make any such election or to claim such gratuity
or to make any claim for compensation or damages.

(2) Any such election may be made by
notice in writing given to the Commissioner for
Railways or by the institution of proceedings against
such Commissioner for the recovery of compensation
or damages.

(2) The Transport Act, 1930, as amended by
subsequent Acts, is further amended by inserting next
after section one hundred and twenty-four the following
new sections :—

124a. (1) Except as provided in subsection two

of this section any officer who, after having
been retired from or having otherwise left the
transport service has been re-employed in such
service, shall not, by reason of any incapacity
resulting from injury received during his former
period

12
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period of employment, be entitled to payment
of salary at a rate ascertained in accordance with
section one hundred and twenty-four of this Act.

(2) Where any officer who has been retired
from or has otherwise left the transport service as a
result of incapacity occasioned by injury arising out
of and in the course of his employment, is re-
employed in such service the following provisions
shall have effect:—

(a) Where such officer was so re-employed by
reason of having been required pursuant to
section one hundred and nineteen of tlc
Government Railways Act, 1912-1934, ¢ re-
sume his duties or to undertake other duties
he shall be entitled, while he remains in the
transport service, to payment of salary at
a rate ascertained in accordance with section
one hundred and twenty-four of this Act.

(b) Where such officer was 30 re-employed by
reason of having been required hy the Com-
missioner for Road Transport and Tramways
to resume his duties or to undertake other
duties, and at the date he was so re-employed
was receiving weekly payments by way of
compensation he shall, if he so elects, be
entitled, while he remains in the transport
service, to payment of salary at a rate ascer-
tained in accordance with section one hun-
dred and twenty-four of this Act.

Where any such officer does so elect he
shall, as from the date of such election, cease
to be entitled to such weekly payments by
way of compensation.

1248. (1) Where an officer has, pursuant to sec-
tion one hundred and twenty-four of this Act, hecome
entitled to payment of salary at a rate ascertained
in accordance with that section, he shall, to the
exclusion of any right to compensation or damages
against the Commissioner for Road Transport and

Tramways

13
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Tramways, continue to be so entitled during in-
capacity attributable to the injury and while he
remains in the transport scrvice ninless—

(a) where the injury was sustained not less

(c)

than one year before the commencement of
the Government Railways and Transport
(Amendment) Aect, 1936, he elects to make
a claim against the Commissioner for Road
Transport and Tramways for compensa-

tion; or (o ) B

where the injury was sustained within one
vear before or was sustained after such
commencement he elects to make a claim
against such Commissioner for compensa-
tion or damages; or

he is, by the operation of subsection five of
this section excluded from the benefits of
section one hundred and twenty-four of this
Act.

(2) Any such election may be made by notice

in writing given to the Commissioner for Road
Transport and Tramways or by the institution of
proceedings for the recovery of compensation or
damages.

(a)

(3) Any such election shall be made—

where the injury was sustained before the
commencement of the Government Railways
and Transport (Amendment) Act, 1936—as
soon as practicable after such commence-
ment but not in any such case later than six
months after—

(i) such commencement, where the officer
concerned was incapacitated as a
result of the injury at such com-
mencement ; or

(i) the beginning of the first period of
incapacity resulting from the injury
where the officer concerned was not
incapacitated as a result of the injury
at such commencement.

(b)

Ia
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(b)

(a)

(b)

where the injury was sustained after the
commencement of the Government Railways
and Transport (Amendment) Act, 1936—as
soon as practicable after the injury was
sustained, but not in any such case later
than six months after the beginning of the
first period of incapacity resulting from the
injury.

(4) Where any such election is made—

the officer shall, as from the date of such
election, cease to be entitled to payment of
the salary at the rate ascertained under
section one hundred and twenty-four of this
Act; and

any amounts paid to such officer before such
date by way of salary at the rate so ascer-
tained shall—

(i) where any sum becomes payable by
the Commissioner for Road Trans-
port and Tramways as compensation
be set off against suech sum, after
making due allowance, in the case of
any ofﬁcel who had returned to duty
before the date of such election, for
any salary properly payable to such
officer in respect of the duties of the
classification in which he is employed
after his return to duty and before
the date of such election; or

(ii) where any sum becomes payable by
such Commissioner as damages be
set off against such snm.

(5) Where any such officer has, before the

commencement of the Government Rallwav and
Transport (Amendment) Act, 1936, made a claim
for compensation against the Comm1s<10ner for Road

Transport

15
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Transport and Tramways in respect of an injury
received before such commencement the following
provisions shall have effect—

(a) Where the officer concerned, before such
commencement, elected, pursuant to section
sixteen of the Workers’ Compensation Act,
1926 (whether as originally enacted or as
amended), to accept an amount payable in
accordance with the table to that section,

10 such officer shall be excluded from the bene-

fits of section one hundred and twenty-four
of this Act.

{ 2ot

(b) Where the officer concerned is, at the date of

such commencement, receiving weekly pay-

15 ments by way of compensation, he may elect
to abandon his right to such weekly pay-

ments and to accept the benefits of section

one hundred and twenty-four of this Act,

and if he does not so elect within the time

() prescribed by paragraph (¢) of this sub-
section he shall be excluded from the bene-

fits of section one hundred and twenty-four
of this Act.

(¢) Any election under this subsection shall be
o made in writing to such Commissioner as
g soon as practicable after such commence-
ment and not in any ecase later than six

months after such commencement.

(d) Where any officer exercises the right of
<0 election under this subsection he shall, as
soon as practicable thereafter, take any
action necessary to carry into effect the
abandonment of his claim to such weekly
payments or to terminate any right to
o such weekly payments which may have
acerued to him by reason of such claim, and
the election shall not be deemed to have been
completed until he has done so.

(e)

16
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39—B

(e) Where an election under this subsection has

been completed the officer concerned shall be
paid such sum (if any) as represents the
excess of the amount of salary at the appro-
priate rate ascertained in accordance with
section one hundred and twenty-four of this
Act for the period ascertained in accordance
with paragraph (f) of this subsection over
the total of all amounts paid to or for the
benefit of such officer in respect of such

- period, whether as weekly payments by

way of compensation or as the cost of
medical or hospital treatment or ambulance
service, or as salary properly payable to
such officer for the performance 'ofi the
duties of the classification in which he is
employed during such period.

(f) The period referred to in paragraph (e) of

this subsection shall be—

(i) Where the officer concerned was in-
jured less than one year before the
commencement of the Government
Railways and Transport (Amend-
ment) Act, 1936—the period com-
mencing on the date upon which he
was injured and terminating on the
date of the commencement of the
Government Railways and Transport
(Amendment) Act, 1936.

(ii) Where the officer concerned was
injured more than one year before the
commencement of the Government
Railways and Transport (Amend-
ment) Act, 1936, and was, at the
beginning of the period of one year
immediately before such commence-

“ment totally incapacitated as a result
of such injury—the period commenc-
ing on the date upon which such total

incapacity

17
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incapacity commenced and terminat-
ing on the date of the commencement
of the Government Railways and
Transport (Amendment) Aet, 1936.
(iii) In every other case—the period of
one year immediately before the com-
mencement of the Government Rail-
ways and Transport (Amendment)

Act, 1936. :
124¢. (1) An officer who— Election be-
ween super-
(a) is a contributor to the Government Rail- annuation

benefits, etc.,

ways Superannuation Account or to the and right to
compensation

State Superannuation Fund; and or damages
(b) has been incapacitated from the further dis- missioner.
charge of his duties by injury arising out of
and in the course of his employment, not
being an injury caused by his own serious
and wilful misconduet ; and
() by reason of such ineapacity has been retired
or has otherwise left the transport service
after the commencement of the Government
Railways and Transport (Amendment)
Act, 1936,
shall be entitled to the benefits conferred by Part IX
of the Government Railways Act, 1912-1934 (other
than the gratuity referred to in section one hundred
and sixteen of that Act), or to the benefits conferred
by the Superannuation Act, 1916-1935, as the case
may be, and in addition thereto, shall be entitled to
make an election—

(i) where he is a contributor to the Government
Railways Superannuation Account—

(a) to claim the gratuity referred to in
section one hundred and sixteen of the
Government Railways Act, 1912-1934,
in which case he shall not be entitled
to make any other claim, whether for
compensation or damages, against
the Commissioner for Road Trans-
port and Tramways ; or

(b)




10

15

20

26

30

35

Act No. , 1936.

Government Railways and Tramsport (Amendment).

(b) to make a claim for compensation, in
which case he shall not be entitled to
claim such gratuity or to make any
claim for damages against such Com-
missioner; or

(¢) to make a claim for damages against
such Commissioner, in which case he
shall not be entitled to make any
claim against such Commissioner for
compensation or to eclaim such
gratuity; or

(ii) where he is a contributor to the State Super-
annuation Fund—

(a) to make a claim for compensation, in
which case he shall not be entitled to
make any claim for damages against
such Commissioner; or

(b) to make a claim for damages against
such Commissioner, in which case he
shall not be entitled to make any claim
against such Commissioner for com-
pensation:

Provided that, where the officer concerned has,
before being retired from or otherwise leaving the
transport service and either before or after the com.
mencement of the Government Railways and Trans-
port (Amendment) Act, 1936, made a claim for
compensation, and has elected, pursuant to section
sixteen of the Workers’ Compensation Act, 1926
(whether as originally enacted or as amended) to
accept an amount payable in accordance with the
table to that section, such officer shall not be entitled
to make any such election or to claim such gratuity or
to make any claim for compensation or damages.

(2) Any such election may be made by
notice in writing given to the Commissioner for Road
Transport and Tramways, or by the institution of
proceedings against such Commissioner for the re-
covery of compensation or damages,

L1y
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5 (1) The Government Rallways Aet 1912-1934, is
further amended——

(a) (i) by inserting in section one hundred and
forty three after the word ‘‘done’’ wher-

b ever occurring the words ‘‘or omitted’’;
(ii) by inserting in the same section after the

words ‘‘the act”’ the words ‘‘or omission’’
(iii) by inserting at the end of the same section
the words ‘‘or made’’

10 (b) by inserting in subsection one of section one
hundred and forty-four after the word ‘‘done”’
wherever occurring the words ‘‘or omitted.”’

(2) The Transport Aect, 1930, as amended by sub-
sequent Acts, is further amended—

15 (a) (i) by inserting in subsection two of section two

hundred and thirty-two after the word
““done”” wherever occurring the words ‘‘or
omitted’’;

(ii) by inserting in the same subsection after the

20 words ‘‘the act’’ the words ‘‘or omission”’

(iii) by inserting at the end of the same sub-

section the words ‘‘or made”’

(b) by inserting in subsection one of section two
hundred and thirty-three after the word ‘‘done”’
wherever oceurring the words ‘‘or omitted.”’

(3) (a) Subsection one of this section shall be
deemed to have commenced on the twenty-sixth day of

November, one thousand nine hundred and twelve.

(b) Subsection two of this section shall be

8() deemed to have commenced on the fifth day of August,
one thousand nine hundred and thirty.

(4) Any alteration of the law made by this section
shall not affect any action or proceeding concluded be-
fore the commencement of this Act.

35 6. (1) The Government Railways Act, 1912-1934,
is further amended by inserting at the end of section one
hundred and three the following new paragraph:—

This section shall not affect and shall be deemed

never to have affected the operation of section 1008

40 (whether as originally enacted or as inserted by the

Government
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Act, 1936) section 100c, section 100p, section 100E,

section one hundred and forty-three, section one

hundred and forty-four or section one hundred and
5 forty-five of this Act.

(2) The Transport Act, 1930, as amended by subse- F;r;h;;ent
quent Acts, is further amended by inserting at the end S8 ket Nb.

of section one hundred and twenty-five the following new 18,1930.

paragraph:— S;;. 11jst
10 This section shall not affect and shall be deemed éue‘% 0

never to have affected the operation of section one
hundred and twenty-four (whether as originally
enacted or as inserted by the Government Railways
and Transport (Amendment) Act, 1936), section
15 1244, section 1248, section 124¢, section two hundred
and thirty-two, section two hundred and thirty-three
or section two hundred and thirty-four of this Act.

(3) Any alteration of the law made by this section Saving.
shall not affect any action or proceeding concluded before
20 the commencement of this Act.

Sydnev: Alfred James Kent, 1.S.0., Government Printer—1986.
[1s. 6d.]
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