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I certify that this PUBLIC BILL, which originated in the LEGIS-
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the LEGISLATIVE ASSEMBLY Of NEW SOUTH WALES. 
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Act No. 57, 1932. 
An Act to amend and consolidate the law pro-

viding for a moratorium and restricting the 
liallility of mortgagors of land; to repeal 
the' Moratorium Act, 1930, and Acts 
amInding the same ; and for purposes 
connected therewith. [Assented to, 21st 
December, 1932.] 

BE it enacted by the King's Most Excellent Majesty, 
by and with the advice and consent of the Legis-

lative Council and Legislative Assembly of New South 
Wales in Parliament assembled, and by the authority of 
the same, as follows :— 

PART I 
PRELIMINARY. 

1. This Act may be cited as the " Moratorium Act, Short title 
1932," and is divided into Parts and Divisions as and division 

Into Parts. 

PART 

follows :- 
11.RT I.—PRELIMINA RT—Ss. 1-5. 

I have examined this Bill, and find it to correspond in all respects 
with thre Bill as finally passed by both Houses. 

W. T. MISSINGHAM, 
Chairman of Committees of the Legislative Assembly. 
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PART II.—MoRA.Tonium—ss. 6-32. 
DrvisToN 1,—.Mortgages—ss. 6-23. 
DIVISION 2.—Hire-purchase agreements—ss. 24-

27. 
DivisioN 3.—iudgment debts—s. 28. 
DIVISION 4.—Jurisdiction and procedure—ss. 

29-32. 

PART III.—LIABILITY OF MORTGAGORS OF LAND 
—88. 33-36. 

PART IV.—MISCELLANEOUS—SS. 37-49. 

Interprets-
tion. 
cf. Act No. 
48, 1930, s. 2. 

2. (1) In this Act, unless the context or subject-
matter otherwise indicates or requires,— 

" Hire-purchase agreement " includes a letting of 
goods with an option to purchase, and an agree-
ment for the payment of the price of goods by 
instalments, whether such agreement describes 
such instalments as rent or hire or otherwise. 

Mortgage means any deed, memorandum of 
mortgage instrument, or agreement whereby 
security for payment of moneys or for the per-
formance of any contract is granted over real 
or personal property in New South Wales or 
any interest therein, and includes an equitable 
mortgage by deposit of title deeds, and any 
document by which the duration of a mortgage 
is extended or by which any provision of the 
mortgage is varied, but shall not include— 

any charge or lien existing solely by 
reason of a banker's lien under the law 
merchant ; 
any charge or lien existing by virtue of 
any statute, deed of settlement, articles 
of association, or rules, over shares in a 
company or society incorporated by or 
under any statute, or by Royal Charter; 
any preferable lien on crops or wool ; 
a hire-purchase agreement. 

" Mortgage 
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" Mortgage of land " means any mortgage where 
land in New South Wales forms the whole or 
part of the security. 

" Mortgagor " includes any person entitled to 
redeem a mortgage or who has guaranteed the 
payment of any money the payment of which 
is secured by a mortgage or the performance 
of any covenant, condition, or agreement 
expressed or implied in a mortgage, whether 
such guarantee is expressed in the mortgage or 
in any other instrument. 

" Mortgagee " means the person entitled to the 
benefit of the security of any mortgage. 

" Prescribed date for repayment " means the date 
fixed by Part II of this Act as the date upon 
which the principal sum secured by a mortgage 
to which such Part applies shall be payable 
or repayable. 

" The rate provided in the mortgage " means the 
rate of interest provided in the mortgage, or, 
where there is provided in the mortgage a 
reduced rate of interest in the case of punctnal 
payment, or in any other contingency, the 
reduced rate. 

(2) This Act shall be read and construed so as 
not to exceed the legislative power of the State to the 
intent that where any provision of this Act or the 
application thereof to any person or circumstances is 
held invalid the remainder of this Act and the applica-
tion thereof to other persons or circumstances shall not 
be affected. 

3. (1) The Moratorium Act, 1930-1931, and sections Repeal ()f 

9c3
to % c4t8, two and four of the Moratorium and Interest Reduction 

(Amendment) Act, 1931, are hereby repealed. 	t:I inoci 2, IS2 41; 

(2) All regulations made under the Moratorium of Act NO. 
Act, 1930, or any amendment thereof and in force at the 66, 1931. 

commencement of this Act shall, to the extent to which 
they are not inconsistent with this Act, continue in 
force until repealed or replaced by regulations under 
this Act. 

(3) 
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(3) The repeal enacted by this section shall not, 
unless the contrary intention in this Act appears, 
affect— 

any right accrued or obligation incurred before 
the commencement of this Act under any 
enactment so repealed ; 
any action or proceeding Fending or uncom-
pleted at the commencement of this Act. 

(4) Every such action or proceeding may be 
carried on and completed as if such repeal had not been 
enacted. 

(5) Nothing in the last preceding two subsections 
contained shall limit any saving in the Interpretation 
Act of 1897. 

(6) The repeal enacted by this section shall not, 
nor shall any provision of this Act operate to increase 
the rate at which immediately prior to the commence-
ment of this Act interest may be lawfully charged under 
any mortgage. 

Crown. 	4. (1) This Act shall not bind the Crown or any 
cf. Act No. statutory body representing the Crown except- 48, 1930, o. 3. in respect of mortgages held for advances 

made under the Returned Soldiers Settlement 
Act, 1916, as amended by subsequent Acts ; 
the Commissioners of the Government Savings 
Bank of New South Wales in respect of 
mortgages held by the Rural Bank Depart-
ment, Advances for Homes Department, and 
Government Housing Department other than 
mortgages given or executed between the 
eighteenth day of December, one thousand 
nine hundred and thirty, and the commence-
ment of this Act. 

(2) In this section the expression " statutory 
body representing the Crown " includes every statutory 
body representing the Crown in right of the Common-
wealth (including the Commonwealth Bank of Australia 
and the Commonwealth Savings Bank of Australia), the 
Sydney Harbour Trust Commissioners, the Transport 

Commissioners 
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Commissioners of New South Wales, and any public 
body which the Governor may by proclamation pub-
lished in the Gazette declare to be a statutory body 
representing the Crown. 

This Act shall not apply to— 

	

	 Non-application 
of Act to certain (a) any mortgage to secure the repayment of a mortgages. 

loan to one of its members by a building VisIrt= 
society registered under or included in the °me).  
Second Schedule to the Co-operation Act, 
1923-1931; or 

(h) any mortgage to secure the repayment of a 
loan granted by a registered friendly society to 
one of its members or to a person who is not 
a member of the society, if the Minister, by 
notice in writing, declares that the mortgage 
is one or one of a class specified by him to 
which it is undesirable that this Act should 
apply. 

PART II. 

MORATORIUM. 
DIVISION 1.—Mortgages. 

(1) This section shall apply to— 	 Mortgages 
(a) any mortgage to the Crown a Minister or tor

own 
 the 

a statutory body representing the Crown, 
held for advances made under the Returned 
Soldiers Settlement Act, 1916, as amended by 
subsequent Acts ; 

(b) any mortgage to the Commissioners of the 
Government Savings Bank of New South 
Wales, held in respect of the Rural Bank 
Department, Advances for Homes Depart-
ment, or Government Housing Department. 

(2) 
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cf. Si. Act, 
No. 2046, 
I. 9. 

A mortgagee under any such mortgage shall 
not exercise any of the rights, powers, or remedies 
against the mortgagor or the mortgaged property for 
the recovery of the moneys secured by the mortgage 
or for the enforcement or realisation of the security 
expressly or impliedly given to him by the mortgage, 
other than rights, powers, or remedies which may be 
exercised in accordance with this Part by a mortgagee 
without the leave of the court, unless he first gives not 
less than one month's notice of his intention so to do 
to the mortgagor. 

Any mortgagor who has been given any such 
notice may apply to the court for an order under this 
section. 

The mortgagee on receiving notice of such application 
shall not exercise the right, power, or remedy the 
subject-matter of the notice given by him until such 
application has been heard and determined. 

On any such application the court may make 
such order as to the exercise by the mortgagee of his 
rights, powers, and remedies under the mortgage or as 
to the suspension thereof, and on such terms and con-
ditions as under all the circumstances of the case it 
thinks fit. 

In dealing with an application under this 
section the court shall consider— 

(a) whether by reason of the wasting nature of the 
security or of the absence of a sufficient 
margin between the amount of the debt and 
the value of the security the mortgagee is 
likely to be prejudiced by the granting of the 
application ; 

(h) whether the mortgagor is able to perform 
any or all of the covenants contained in or 
implied by the mortgage ; 

(c) whether the conduct of the mortgagor in 
respect of the breach by him of any covenant 
euntained in the mortgage, or in respect of 
any dealing with the mortgagee has been such 
as to render him undeserving of the benefit of 
an order; 

(d) 
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whether the refusal of an order would inflict 
great hardship on the mortgagor; 
whether the default of the mortgagor has been 
caused or contributed to by economic or 
financial conditions affecting trade or industry 
in the State; 
whether the granting of the application would 
be reasonably likely to enable the mortgagor, 
having regard to his circumstances and the 
economic and financial conditions aforesaid, to 
meet his liabilities under the mortgage within 
a reasonable time. 
On any such application the court may by 

order declare that the provisions of this Part, or such of 
those provisions as may be specified in the order, shall 
apply to the mortgage in respect of which the application 
was made. 

Unless the court makes an order under this subsection 
the provisions of this Part of this Act, other than this 
section, shall not apply to any of :the mortgages specified 
in subsection one of this section. 

A mortgagor entitled to the benefit and 
protection of this section may consent to the exercise 
by the mortgagee of all or any of his rights, powers, 
and remedies, but such consent shall not take away the 
necessity of giving the notice required by subsection 
two of this section unless the consent is in writing and 
witnessed by one of the persons mentioned in section 
thirty-seven of this Act. 

( 8) Any such consent may be given to a particular 
exercise of any right, power, or remedy, or generally and 
whether or not any default has been made under the 
mortgage. 

Any such mortgage as is referred to in sub-
section one of this section executed after the commence-
ment of this Act shall not be subject to any provision 
of this Act. 

In this section " mortgage " includes an 
agreement for the sale and purchase of land. 

7. (1) The Supreme Court may on the application Fluctuating 
of the mortgagee under a mortgage to secure a ad."".' 

fluctuating 
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Non-applica-
tion of Act 
to certain 
transactions. 
cf. Act No. 
48,1930, s. 13. 

fluctuating advance with a limit exceeding three 
thousand pounds, whether such mortgage shall have 
been executed before or after the commencement of 
the Moratorium Act, 1030, or of this Act, order that 
some or all of the provisions of this Part of this Act 
shall not apply to such mortgage. 

(2) On any such application the court shall 
consider— 

whether by reason of the wasting nature of 
the security the mortgagee is likely to be 
prejudiced by a refusal of the application ; 
whether the mortgagor is able to perform all 
or any of the covenants contained in or 
implied by the mortgage ; 
whether the conduct of the mortgagor whether 
in regard to the mortgagee or the mortgaged 
property or otherwise has been such as to 
render him undeserving of relief ; 
whether the granting of such an order would 
inflict great hardship on the mortgagor or 
would seriously affect his ability to carry on 
his business; 
whether the refusal of the application would 
be reasonably likely to enable the mortgagor 
having regard to his circumstances and the 
economic conditions affecting trade or industry 
in the State to meet his liabilities under the 
mortgage within  a reasonable time ; 

and may make such order as to the exercise by the 
mortgagee of his rights, powers and remedies under 
the mortgage or any of them or as to the suspension 
thereof and on such terms and conditions as under 
all the circumstances of the case the court thinks fit. 

(3) This section shall not extend to any mortgage 
which is by section eight of this Act excluded from the 
operation of this Part of this Act. 

8. This Part of this Act shall not apply to—
(a) a mortgage, or an agreement for the sale and 

purchase of land, or a lease containing an 
optional or compulsory purchasing clause which 
was executed between the nineteenth day of 

December, 
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December, one thousand nine hundred and 
thirty, and the first day of October, one thou-
sand nine hundred and thirty-one (both inclu-
sive), if the mortgage, agreement, or lease 
contains a covenant or condition expressly ex-
cluding the provisions of the Moratorium Act, 
1930, and such covenant or condition has not 
been declared void in pursuance of subsection 
three of section thirteen of the Moratorium 
Act, 1930-1931; 
a mortgage or an agreement for the sale and 
purchase of land, or a lease containing an 
optional or compulsory purchasing clause 
which was executed between the secord day 
of October, one thousand nine hundred and 
thirty-one, and the day prior to the date of 
commencement of this Act (both inclusive), if 
such mortgage, agreement, or lease contains 
a covenant or condition expressly excluding 
the provisions of the Moratorium Act, 1930-
1931, and has been witnessed and certified 
in the manner required by section ten of the 
said Act ; 
a mortgage or an agreement for the sale 
and purchase of land, whether executed before 
or after the commencement of the Moratorium 
Act, 1930, and subsequently varied after the 
commencement of the said Act and before the 
commencement of this Act by a memorandum 
executed before the commencement of this Act, 
if such memorandum contains a condition or 
covenant expressly excluding the provisions of 
the Moratorium Act then in force, and if such 
memorandum was executed with such formali-
ties, if any, as were required by the Moratorium 
Act, in force at the date of execution of the 
memorandum ; 
a mortgage executed on or after the date of 
commencement of this Act, if such mortgage 
contains a condition or covenant expressly 
excluding the provisions of this Act ; 
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a guarantee whether executed before or after 
the commencement of this Act if such guarantee 
contains a covenant or condition excluding 
the provisions of this Act or of any enactment 
hereby repealed ; 
any mortgage, whether executed before or 
after the commencement of this Act, which is 
extended or otherwise varied by an instrument 
executed after such commencement if such 
instrument contains a condition or covenant 
expressly excluding the provisions of this Act 
in relation to such mortgage ; - 
any mortgage, whether executed before or 
after the commencement of this Act, which 
secures the performance by a guarantor of his 
obligations under a contract of guarantee made 
after the commencement of this Act if such 
contract of guarantee contains a condition or 
covenant expressly excluding the provisions of 
this Act in respect of such mortgage ; 
any mortgage executed before the commence-
ment of this Act whereby further advances or 
further credits are secured as regards advances 
made or credits provided or given after the 
commencement of this Act ; 
any agreement for the sale and purchase of 
land or lease executed on or after the date of 
commencement of this Act ; 
any lease containing an optional purchasing 
clause, if the court or the Minister upon 
application in that behalf under any Act here-
by repealed has made a declaration that the 
lessee had no bona fide intention of exercising 
the option to purchase ; 
any agreement for the sale and purchase of 
leasehold interests in land with or without 
other personal estate, whether such agree-
ment was entered into before or after the 
twenty-sixth day of November, one thousand 
nine hundred and thirty ; but this provision 
shall not extend so as to exclude from the 

provisions 
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provisions of this Part of this Act agreements 
for the sale and purchase of land partly free-
hold and partly leasehold, or of a holding 
consisting of any leasehold held under any Act 
relating to the alienation of Crown lands or 
lands subject to the right of conversion into 
freehold ; 

(1) any lease of land containing an optional pur-
chasing clause by the terms of which the last 
date for the exercise of the option is a date 
later than the thirty-first day of December, 
one thousand nine hundred and thirty-two. 

9. (1) A mortgagee shall not without leave of the Limitation o 
court exercise any of the rights, powers, or remedies mngohrtt of mortgagee. expressly or impliedly given to him by the mortgage cf

. 
 Act No.  

against the mortgagor or the mortgaged property for 48, 1930, 
the recovery of the moneys secured by the mortgage or 4.  
for the enforcement or realisation of the security. 

On any application under subsection one of this 
section founded upon default in the payment of interest, 
or of any rate, tax, or charge, the court shall have power 
to make such order as it thinks proper under the circum-
stances although such interest, rate, tax, or charge may 
not be in arrears for the period appropriate to the case 
mentioned in paragraph (a) or paragraph (b) of sub-
section two of this section. 

Provided that nothing contained in this section or in 
any enactment by this Act repealed shall prevent the 
mortgagee— 

(a) from making any demand or giving any notice 
for payment of any moneys secured by the 
mortgage ; 

(b) from bringing any action for debt or damages 
or suit or other proceeding for an injunction 
in the case of a breach of any covenant, 
agreement, or condition in the mortgage 
expressed or implied— 

(i) securing to the mortgagee some col- 
lateral benefit ; 
in the nature of a covenant for title ; 
in the nature of a restrictive covenant ; 

  

(c) 
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(c) from recovering by action the price of goods 
supplied or moneys payable for services 
rendered by a mortgagee to a mortgagor 
notwithstanding that the payment of such 
price or moneys may be secured by a mortg,ige ; 

(d i in the case of a mortgage of leasehold 
premises or of licensed premises within the 
meaning of the Liquor Act, 1912, from exer-
cising any right, power. or remedy given to 
the mortgagee on the happening of any event 
whereby the lease may be forfeited or the 
license endangered. 

(2) Nothing contained in this section or in any 
enactment by this Act repealed shall preclude the mort-
gagee from entering into possession or appointing a 
receiver of the mortgaged property in any of the follow-
ing cases :— 

(a) where interest is or continues to be unpaid— 
in the case of a mortgage of land 
occupied by the mortgagor for any 
grazing, dairying, poultry farming, 
viticultural orcharding, beekeeping or 
horticultural purpose or for the growing 
of crops of any kind or for vegetable 
growing or for any purpose declared by 
the Governor to be an agricultural 
purpose for the purposes of the Agri-
cultural Lessees Relief Act, 1931—for 
a period of two years ; 
in the case of a mortgage of any other 
land occupied by the mortgagor as his 
home—for the period of two years ; 
in the case of any other mortgage to 
which this Act applies—for the period 
of two years 

after the same becomes payable : 
Provided that where the terms of .the mort-

gage provide for the capitalisation of interest, 
the date at which by such terms a rest may be 

taken 
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taken shall for the purposes of this paragraph 
be regarded as the date upon which the 
interest becomes payable ; 
where the mortgagor is or continues to be in 
default for a period of not less than two 
years under the provisions of any covenant or 
agreement in the mortgage expressed or implied 
for the payment of rates, taxes or other charges 
on or in respect of the mortgaged property ; 
where the mortgagor is in default under the 
provisions of any covenant, agreement, or 
condition in the mortgage expressed or implied 
for the insurance, maintenance, or cultivation 
of the mortgaged property, or in the case of 
lands held under the Crown Lands Consoli-
dation Act, 1913, the Returned Soldiers Settle-
ment Act, 1916, or the Closer Settlement Acts, 
for the payment of moneys due to the Crown 
thereon, or for the doing of any act for the 
preservation of the security : 

Provided, however, that if any suspension or 
deferment of any such payment shall have 
been made under the provisions of any of the 
aforesaid Acts, the mortgagor shall not, during 
the operation of any such suspension or defer-
ment, he deemed to be in default in respect of 
such payment. 
where the mortgagor has abandoned possession 
of the mortgaged property ; 

(c) where a sequestration order has been or is 
made against the mortgagor; 
where the mortgagor has executed or executes 
a deed of assignment or of arrangement under 
the provisions of any bankruptcy law for the 
time being in force ; 
where an order has been or is made, or a 
resolution has been or is passed, for the 
winding-up of the mortgagor being a 
company ; 
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(h) where the mortgagor being  deceased and his 
estate insolvent, the same is being administered 
by or under the direction of any court, 

but the court may, on the application of the mortgagor 
made within three months after the mortgagee has 
entered into possession or appointed a receiver, order the 
mortgagee to vacate possession or determine the 
appointment of the receiver either absolutely or on 
such terms or conditions as it thinks fit. 

Unless the court otherwise orders no such order shall 
prevent the mortgagee from entering into possession or 
appointing a receiver on the commission or omission 
by the mortgagor subsequently to the order of any act 
or thing entitling the mortgagee under the provisions of 
this subsection so to do. 

(3) The court shall not grant any application for 
leave to commence or continue proceedings for the 
recovery of the whole or any part of the principal sum 
secured by the mortgage, or for foreclosure, unless the 
court is satisfied that, having regard to all relevant 
circumstances, it would be unjust and inequitable not 
to grant it. 

(4) In any case where, after the date fixed by the 
mortgage for repayment of the principal sum, the 
principal sum or any part thereof remains unpaid, and 
the mortgagor satisfies the court that he is unable to 
redeem the property, or to repay a portion of the 
principal sum, as the case may be, the court shall not 
grant leave to take any proceedings to recover such 
principal sum or part thereof or for foreclosure unless 
the court is satisfied— 

that, by reason of the wasting nature of the 
security, the continuance of the mortgage 
would seriously affect the security ; or 
that the conduct of the mortgagor has, in 
respect of the non-performance by him of any 
covenant expressed or implied in or by the 
mortgage, or in respect of any dealing with 
the mortgagee or the mortgaged property, 
been such as to render him undeserving of the 
benefit or protection of this Act ; or 
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(a) that by reason of any such non-performance 
great hardship will be inflicted on the 
mortgagee. 

(5) In any case where, after the date fixed by 
the mortgage for payment of the principal sum or any 
part thereof, the principal sum or part remains unpaid, 
the time for payment of the principal sum or part shall, 
unless and until an application for leave is dealt with by 
the court under this section, be by force of this Act 
extended to the prescribed date for repayment upon 
the terms that interest shall after the commencement 
of this Act continue to be payable at the close of the 
same intervals of time as are provided by the mortgage 
with respect to the interest thereby secured, or, if no 
provision is so made, then quarterly, and at the 
following rate :— 

in the case of a mortgage the obligation to 
pay interest whereunder has been affected by 
the provisions of the Interest Reduction Act 
1931, as amended by subsequent Acts, at the 
rate provided in the mortgage as reduced by 
the provisions of section five and subsection 
one of section six of that Act, or if and so far as 
any order has been made under section seven 
of that Act, at the rate determined by such 
order; 
in the case of a mortgage the obligation to pay 
interest whereunder has not been affected by 
that Act, at the rate provided in the mortgage. 

Provided that in any case the rate of interest payable 
shall not exceed seven per centum per anpunl, unless the 
court on the application of the mortgagee fixes a 
higher rate, but not exceeding the rate provided in the 
mortgage. 

(f') Where a mortgagee obtains a decree absolute 
or an order under the provisions of the Real Property 
Act, 1900, for foreclosure and sells the foreclosed 
property within twelve months of the making of the 
decree or order for foreclosure, the mortgagor shall 
be entitled to recover in a court of competent juris-
diction the amount, if any, by which the net purchase 

money 
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Remedy of 
mortgagee 
in respect of 
interest in 
certain cases. 

money received by the mortgagee exceeds the amount 
of the moneys due to him under and by virtue of 
the mortgage after deducting therefrom all moneys 
reasonably spent by the mortgagee in improving the 
mortgaged property. 

10. (1) Where any mortgagor or puisne mortgagee 
has at any time since the nineteenth day of December, 
one thousand nine hundred and thirty, been or shall at 
any time after the commencement of this Act be in 
occupation of the mortgaged property or in receipt of 
the rents, profits or income thereof, and default has or 
shall have been made in the payment of interest under 
the mortgage, the court may on the application of the 
mortgagee order such mortgagor or puisne mortgagee 
to pay to the mortgagee the whole or such part as it 
thinks fit of the amount of interest due and unpaid. 

On any application under this section against 
a mortgagor or puisne mortgagee who has been in 
occupation of the mortgaged property, the court in 
determining whether it shall order the payment of any 
and if so what sum shall take into consideration the 
value to the mortgagor or puisne mortgagee of the 
occupation of the mortgaged property, the conduct of 
the mortgagor or puisne mortgagee in respect of any 
covenants, agreements, or conditions in the mortgage 
expressed or implied, and generally any other circum-
stances which the court deems relevant. 

On any application under this section 
against a mortgagor or puisne mortgagee who has been 
in receipt of the rents, profits, or income of the mort-
gaged property, the court shall have regard to the 
sums, if any, paid by such mortgagor or puisne mort-
gagee for rates, taxes, insurance premiums and other 
charges and outgoings on or in relation to the mort-
gaged property during or in respect of the period for 
which he was or has been in receipt of the rents, profits, 
or income of the mortgaged property to the intent that 
such mortgagor or puisne mortgagee shall not, on such 
application, be ordered to pay a sum which with the 
sums already paid by him in respect of the matters 
gforesaid will be in excess of the rents, profits and 

income 
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income received, or which, but for his wilful neglect 
and default might have been received by him during 
the period for which such interest was payable. 

In the application of this section to con-
tracts for the sale of land the court may order the pay-
ment of moneys on account of interest whether such 
interest be made payable expressly by the contract or 
by the operation of any rule of law or equity. 

Section twenty-six of the Moratorium Act, 
1930-1931, as amended by the Moratorium and 
Interest Reduction (Amendment) Act, 1931, shall be 
construed as if the words " damages for breach of the 
agreement or for any damages or expenses whatsoever 
incurred by the vendor in or about the agreement " did 
not include payments which the court may direct in 
pursuance of this section. 

Such remedy shall be in addition to and not 
in substitution for any other remedy of the mortgagee 
for the recovery of interest. 

11. (1) Where by the terms of a mortgage or an Instalments. 
agreement for the purchase and sale of land to which cf. Act No. 
this Part of this Act applies, payment is provided by a :86193°' 
series of regular instalments and the rate of interest is 
not fixed in the mortgage or agreement, or the instal- 
ments are expressed to be for principal only and interest 
is stated not to be payable, the instalments shall for the 
purposes of this Part of this Act be deemed to include 
interest at such rate or to such amount as is assessed 
by the court. 

(2) On the application of any party to such 
mortgage or agreement the court may,  

determine how much of each such instalment 
consists of principal and how much of 
interest ; 
determine the respective times at which the 
respective amounts payable for interest shall 
be payable. 

(3) Where the mortgage or agreement was 
entered into before the first day of October, one thousand 
nine hundred and thirty-one, the sums so determined 

by 
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by the court to be interest shall be subject to the 
provisions of the Interest Reduction Act, 1931, as 
amended by subsequent Acts. 

(4) This section shall not apply to any mortgage 
or agreement in respect of which a court has made an 
order under the provisions of section six of the Mora-
torium Act, 1930-1931. 

Mortgages 	12. Where a mortgage for a specific amount provides 
payable on for the payment of the principal sum on demand, and a demand. 
cf. Act No. demand had not at the commencement of the Mora- 
48, 1930, 	torium Act, 1930, been made, the principal sum shall s. 7. for the purpose only of this Part of this Act be deemed 

to be payable immediately after the commencement of 
the first-mentioned Act. 

Mortgagees 	13, Notwithstanding anything contained in the 
n possession. preceding provisions of this Part of this Act, any mort-

cf. Ibid. s. 8. gagee in possession, who entered into possession on or 
before the twenty-sixth day of November, one thousand 
nine hundred and thirty, may exercise all or any of his 
rights, powers, and remedies under the mortgage without 
leave of the court : 

Provided that, on the application of the mortgagor 
made within three months after the commencement of 
this Act, the court may, if in all the circumstances it 
thinks it just and equitable so to do, forbid the 
mortgagee from exercising any power of sale or of 
foreclosure, and may otherwise make such order as to 
the exercise by the mortgagee of such rights, powers, 
or remedies as it thinks fit, and the mortgagee shall 
comply with any such order. 

Consent by 
mortgagor to 
exercise of 
rights, 
powers, and 
remedies by 
mortgagee. 
cf. Ibid. s. 10 

IC (1) Where a mortgagor is entitled to the benefit 
or protection of this Part of this Act, he may consent to 
the 'exercise by the mortgagee of all or any of his 
rights, powers, or remedies, but such consent shall not 
take away the necessity of the leave of the court, unless 
the consent is in writing and witnessed by one of the 
persons mentioned in section thirty-seven of this Act. 

(2) Any such consent may be given to a 
particular exercise of any right., power, or remedy or 
generally and . whether or not any default has been 
made under the mortgage. 

(3) 

11 
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If consent is so given and witnessed, the 
leave of the court shall, so far as the consent extends, 
be unnecessary. 

(a) any consent given prior to the com-
mencement of this Act by a mortgagor 
to the exercise by a mortgagee of all or 
or any of his rights, powers or remedies 
if duly given in accordance with the 
provisions then in force of the Mora-
torium Act, 1930, or any Act amending 
the same ; 

(b) any order made by any court under 
the provisions of the said Act or Act 
amending the same granting leave to a 
mortgagee to exercise all or any of his 
rights, powers or remedies, 

shall be as valid and effective as if such consent had 
been given or such order made in accordance with the 
provisions of this Act. 

During the operation of this Part of this Act, Penal rate of 
interest under the provisions of any mortgage executed isZteepreted. before the commencement of this Act, shall not be 
chargeable or accrue against the mortgagor or the 
mortgaged property at a rate higher than the rate 
provided in the mortgage and (in cases where the 
obligations to pay interest has been reduced by or under 
the provisions of the Interest Reduction Act, ] 931, as 
amended by a subsequent Act) as so reduced. 

(1) The provisions of Divisions 1 and 4 of this Extension of 
Part of this Act shall extend and apply, mutatis agreements mutandis, to an agreement for the sale and purchase of for sale and 

r 
a
u
n
r1 a

a 
 s
n
ed of land (including exchange) existing at the commencement 

of this Act, and to a lease of land containing a compulsory leases containing a purchasing clause existing at such commencement. 	purchasing 
clause. 

(2) The court, on application by the lessee, cf. Act No. 
may determine that under the circumstances of the :8i193°,  
case some or all of the provisions of the said Divisions 

sh all 
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shall apply to a lease of land containing an optional 
purchasing clause existing at the commencement of 
this Act, and such provisions shall then so apply. 

For the purposes of this Part of this Act an 
agreement for the sale and purchase of land and a lease 
of land containing a compulsory purchasing clause, 
respectively, shall be deemed to be a mortgage of such 
land by the purchaser to the vendor to secure payment 
of the unpaid purchase-money and interest thereon, and 
fulfilment of the conditions set forth in the agreement. 

For the purposes of this Part of this Act a 
lease of land containing an optional purchasing clause 
shall on any application to the court under the provisions 
of this Part of this Act be dealt with by the court as if 
the lessee had already notified his exercise of an option 
to purchase under an optional purchasing clause, and as 
if the lessor were mortgagee and the lessee were mort-
gagor of the land, and as if the rent reserved by the 
lease were interest and the agreed purchase-money 
were principal-moneys secured. 

The term of the lease may, if necessary, be extended 
by the court for the purpose of giving effect to this 
provision. 

Nothing in this section contained shall 
affect any reduction of rent made by or under the 
provisions of the Reduction of Rents Act, 1931. 

Nothing in this section or section nine of 
this Act contained shall prevent the lessor or other the 
person entitled to the rent of the premises comprised in 
any such lease from suing for and recovering any rent 
payable thereunder. 

In this section an agreement for the sale 
and purchase of land means in any case in which land 
is not the whole of the subject-matter of the sale an 
agreement in which the land comprised is, as at the date 
of the contract, at least one-half in value of the property 
the subject-matter of the sale. 

17. (1) Notwithstanding anything contained in this 
Part of this Act if the purchaser of any land under 

an 



Act No. 57, 1932. 	 21 

Moratorium. 

an agreement for the sale and purchase of land existing 
at the commencement of this Act and to which this 
Part of this Act applies— 

is or becomes in default for a period of two 
years in payment of any rates and taxes or in 
payment to the vendor of any moneys (other 
than principal of the purchase money) due 
and payable by him under the agreement ; or 
is or becomes in default under any provision 
in the agreement express or implied for the 
insurance, maintenance or cultivation of the 
land the subject of the agreement, or the 
payment of charges thereon, including in the 
case of land held under the Crown Lands 
Consolidation Act, 1913, the Returned Soldiers 
Settlement Act, 1916, or the Closer Settlement 
Acts, the payments due to the Crown thereon 
or the doing of any act for the preservation 
of the said land, 

the vendor may serve by registered post on the pur-
chaser (and in any case in which the vendor has notice 
of an assignment of the whole or any part of the pur-
chaser's interest in the agreement on the assignee) 
addressed to his last-known place of address a notice 
intimating that he proposes after the expiration of a 
period of one month from the date when, in the ordinary 
course of post, the notice should be delivered to the 
purchaser or assignee, to exercise any or all of his 
rights under the agreement : 

Provided, however, that if any suspension or deferment 
of any such payment shall have been made under the 
provisions of any of the aforesaid Acts, the purchaser 
shall not during the operation of any such suspension or 
deferment be deemed to be in default in respect of such 
payment. 

(2) After the expiration of the period of one 
month specified in subsection one of this section the 
vendor may, unless the court upon application made by 
the purchaser or assignee within the period so specified 

otherwise 

f 
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otherwise directs, exercise any or all of his rights under 
the agreement as if the provisions of this Part of this 
Act had not been extended and applied to the agreement. 

Upon application being made under this subsection, 
the vendor shall not be entitled to exercise any of his 
rights under the agreement until such application has 
been heard and  a  decision given thereon. 

(8) In this section the word " vendor " includes 
the vendor, 'his executors, administrators, and assigns, 
and the word " purchaser " includes his executors or 
administrators. 

18. (1) Where by the terms of a mortgage to which 
this Part of this Act applies, the date fixed by the 
mortgage for payment of the principal sum secured is 
a date in the year one thousand nine hundred and 
thirty-six, such date shall be the prescribed date for 
repayment. 

(2) Where by the terms of a mortgage to which 
this Part of this Act applies, the date fixed by the 
mortgage for payment of the principal sum secured is a 
specified day of any month in a year earlier than the 
year one thousand nine hundred and thirty-six, the 
prescribed date for repayment shall be the day of the 
month in the year one thousand nine hundred and thirty-
six which corresponds to the specified day in such earlier 
year. 

(3) The prescribed date for repayment of the 
principal sum secured by a mortgage to which this Part 
of this Act applies shall, if the principal sum— 

is payable on demand ; or 
is by virtue of section twelve of this Act deemed 
to be payable immediately after the commence-
ment of the Moratorium Act, 1930, 

be the twenty-eighth day of February, one thousand 
nine hundred and thirty-six. 

(4) Where by the terms of a mortgage to which 
this Part of this Act applies the principal sum secured 
by the mortgage is payable only upon notice, notice in 
accordance with the mortgage may be given by the 
mortgagee at any time after the twenty-eighth day of 

February 
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February, one thousand nine hundred and thirty-six, 
and the date specified in that notice as the date fixed 
for payment shall for the purposes of this Part of this 
Act be deemed to he the prescribed date for repayment. 

Until the prescribed date for repayment, 
the rate of interest, and the intervals of time at which 
it is payable, shall be such rate and intervals as are 
prescribed by or fixed under this Part of this Act. 

In the case of a mortgage to which this Part 
of this Act applies and which provides for payment by 
instalments, the prescribed date for repayment of such 
part of any instalment as consists of principal, which 
would, apart from such Part have been due and payable 
on or before the twenty-eighth day of February, one 
thousand nine hundred and thirty-six, shall be deter-
mined in the same manner as if that instalment were 
the principal sum secured by a mortgage to which this 
Part of this Act applies ; but nothing in such Part shall 
affect the date for payment of any instalment due and 
payable after the twenty-eighth day of February, one 
thousand nine hundred and thirty-six. 

Any party to such mortgage may apply to 
the court to determine how much of each such instal-
ment is principal and how much interest, and the 
court shall so determine. 

Upon or after the prescribed date for repay-
ment the mortgagee may exercise all his powers under 
the mortgage without leave of the court. 

Nothing in this section shall abridge the 
time which is ordered or allowed by any court, in pur-
suance of this Part of this Act, for payment of the 
principal sum secured by a mortgage. 

This section shall not apply to any lease of 
land containing an optional purchasing clause. 

19. (1) Notwithstanding anything contained in Power to 
section eighteen of Ibis Act, the court may, upon the r payment 
application of the mortgagor made not less than one 

h hardship. 
an 	

:p of 
month before the prescribed date for repayment, make a  
an order on such terms and conditions (if any) as the 4e8,A1910o. 

court 3.17. 
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court thinks fit, extending the date for payment, and 
may fix the intervals of time and rate at which interest 
is payable during such extended period. 

(2) An application under this section shall not 
be granted unless the court is satisfied— 

that the obligation to pay the principal sum 
by the prescribed date for repayment would 
involve serious hardship to the mortgagor ; 
that the conduct of the mortgagor in respect of 
dealings with the mortgagee has not been such 
as to render him undeserving of the benefit or 
protection of this section ; and 
that the granting of the application would not 
seriously embarrass the mortgagee. 

(3) No purchaser or other person dealing in 
good faith with any property affected by the order shall 
be affected thereby unless the order is registered in the 
office of the Registrar-General in the manner prescribed 
by regulations under the Conveyancing Act, 1919-1930. 

Where the principal sum secured by a mortgage 
is paid after the date for payment fixed by the mort-
gage, but upon or before the prescribed date for 
repayment, or where the court in pursuance of section 
nineteen has extended the date for payment, upon or 
before such extended date, the mortgagee shall not be 
entitled to receive any payment by way of interest in 
lieu of notice. 

In the case of a lease of land in force at the 
commencement of this Act— 

which contains an optional purchasing clause 
by the terms of which the last date for exercise 
of the option is a date not later than the 
thirty-first day of December, one thousand 
nine hundred and thirty-two ; and 

(b) which has been dealt with by the court under 
this Act or any enactment hereby repealed as 
if the lessee lad already notified his exercise of 
the option; and 

(c) 

Mortgagee 
not entitled 
to notice 
where mort-
gagor pays 
within time 
allowed. 
cf. Act No. 
48, 1930, 
ss. 18,18e. 

Leases of 
land con-
taining an 
option to 
purchase. 
cf. Ibid. 
s. 19. 

(a) 
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(c) in respect of which the lessee has not in fact 
notified, prior to the commencement of this 
Act, his exercise of the option, 

the lessee may, notwithstanding anything contained in 
the lease, notify at any time during the currency of the 
lease and up till the thirty-first day of December, one 
thousand nine hundred and thirty-two, his exercise of 
the option: 

Provided that where, by the terms of any such lease, 
the date of the expiry of the lease is a date after the 
nineteenth day of December, one thousand nine hundred 
and thirty, and on or before the thirty-first day of 
December, one thousand nine hundred and thirty-
two, the lessee may before the date of expiry of the 
lease, notify the lessor that it is probable that he will, 
on or before a date specified by him, not being later than 
the said thirty-first day of December, notify his exercise 
of the option, and if the lessee so notifies the lessor the 
term of the lease shall, by force of this Act, be extended 
until the date specified by the lessee : 

Provided further that, where the term of a lease is so 
extended, the extension shall be at the same rent, or 
if such rent has been reduced by or under the provisions 
of the Reduction of Rents Act, 1931, at such rent and 
upon the same terms and conditions as those prevailing 
immediately before the date upon which, but for this 
Part of this Act, the lease would have expired. 

22. (1) Where the council of any municipality or Power to 
shire applies or has applied to the Public Trustee to sales 
sell land, the Public Trustee shall in the prescribed for rates by 

the Public manner notify all persons interested in such land. 	Trustee. 
Any such person may apply to the court 

for an order under this section. 
In dealing with any application under this 

section the court shall consider— 
whether the owner of the land or the person 
liable to pay the rates is able to pay the same ; 
whether the conduct of such owner or person 
has been such as to entitle him to the benefit 
of an order ; 
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whether the default in payment has been 
caused or contributed to by economic or 
financial conditions affecting trade or industry 
in the State ; 

(d) whether the granting of the application would 
be reasonably likely to enable the applicant, 
having regard to his circumstances and the 
economic and financial conditions aforesaid, 
to meet his obligations within a reasonable 
time. 

On any such application the court may by 
order postpone the sale of such land. 

The court may at any time on the applica-
tion of such person or of the council, or of the Public 
Trustee, by order vary or rescind any order made under 
this section. 

In this section " court" means a judge of 
the Supreme Court or of any district court. 

Power to 	23. (1) When the council of any municipality or 
defer making 
of order to shire institutes proceedings for the recovery of rates by 
realise charge suit in equity for the enforcement of the charge for of rates. rates on land, any person interested in such land may 

apply by motion in the suit for an order staying 
proceedings in the suit. 

The provisions of subsection three of section 
twenty-two of this Act shall apply, mutatis mutandis, to 
and in respect of any application made under this section. 

On any such application the court may make 
an order staying either generally or for a time specified 
in the order and on such terms and conditions as it 
thinks fit proceedings in the suit. 

The provisions of subsection five of section 
twenty-two of this Act shall apply, mutatis mutandis, 
to and in respect of any order made under this section. 

This section applies to proceedings insti-
tuted before as well as to proceedings instituted after 
the commencement of this Act. 

DIVISION 

(c) 



• 

• 
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DivtsioN 2.—Hire-purchase agreements. 
In this Division— 	 Interpreta• 

" Hirer " means a purchaser or lessee of goods Atilt No 48, under a hire-purchase agreement, whether 1930, s. 20 (8). 
such purchaser or lessee is described as hirer, 
purchaser, lessee, or otherwise ; and includes 
any person deriving title under or through a 
hirer. 

" Vendor " means a person who has disposed of 
goods under a hire-purchase agreement 
whether such person is described as vendor, 
owner, lessor, or otherwise ; and except in 
subsection three of section twenty-seven in-
cludes any person deriving title under or 
through a vendor to his interest in such 
goods. 

(1) This Division of this Part of this Act shall Application 
Division. apply to all hire-purchase agreements made or executed off r,. 

prior to the commencement of this Act whether or not • 
any option to purchase expressed in the agreement 
has subsequently to such making or execution expired 
or been determined and whether or not the term fixed 
therein for the hiring has expired, if in any such case 
the goods the subject of such agreement are in the 
possession of the hirer, except— 

any hire-purchase agreement made after the 
nineteenth day of December, one thousand nine 
hundred and thirty, but prior to the second 
day of October, one thousand nine hundred 
and thirty-one, which contains a covenant or 
condition expressly excluding the provisions of 
the Moratorium Act, 1930, and such covenant 
or condition has not been declared void in 
pursuance of the provisions of subsection three 
of section thirteen of the Moratorium Act, 
1930-1931; 
any hire-purchase agreement made on or 
after the second day of October, one thousand 
nine hundred and thirty-one, which contains a 
covenant or condition expressly excluding the 

provisions 
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on rights of 
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cf. Act No. 
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s. 20. 

provisions of the Moratorium Act, 1930-1931, 
and is witnessed and certified in the manner 
required by section ten of the said Act. 

(2) This Division of this Part of this Act shall 
not apply to any hire-purchase agreement made or 
executed after the commencement of this Act. 

26. (1) A vendor shall not, without leave of the 
court— 

call up or demand payment from the hirer of 
any sum due under a hire-purchase agreement ; 
commence any action or proceeding for the 
breach of any covenant or condition expressed 
or implied in any hire-purchase agreement ; 

(c1  take any steps for obtaining possession of the 
goods the subject of a hire-purchase agreement. 

Nothing in this section shall preclude the 
person to whom an instalment is, by the terms of a hire-
purchase agreement, due, from taking action to recover 
the same in any court of competent jurisdiction, but 
the defendant in any such action may file a defence 
relying on this Act, and such court shall in such action 
in addition to any other defence set up consider the 
claim of the defendant for relief, and may grant such 
relief under the provisions of this Act as appear to such 
court just and equitable, and in. granting such relief the 
court shall in such action take into account the conduct 
of both parties to the transaction. 

Notwithstanding the provisions of this 
section where the terms of any hire-purchase agreement 
provided that the goods the subject-matter of the agree-
ment shall not without the consent of the vendor be 
removed from the premises where such goods are kept 
or to which they have with the consent of the vendor 
been removed, and such goods have before or after the 
commencement of this Act been removed from such 
premises without the consent of the vendor, then and in 
any such case the vendor may without leave of the 
court repossess such goods and exercise all or any of 
his rights, powers, and remedies under the hire-purchase 
agreement : 

Provided 
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Provided nevertheless that the hirer may within one 
month after such repossession apply to the court for an 
order that the goods be returned to him, and the court 
may in its discretion and having regard to all the cir-
cumstances of the case order such return upon such 
terms and conditions as it thinks fit. 

27. (1) The court at any time, on the application of P.3adtist-
any party to a hire-purchase agreement, may readjust cmo  eunr  tt Y 
the amount of the instalments, and may at the same or cf. Act No. 
any other time postpone the payment of all or any 488!2,r' 
instalments in such manner and for such time as t he 
court thinks just, due regard being had to the rights 
and interests of both parties to the agreement, to the 
conduct of the hirer, and to all the circumstances of the 
case. 

In any such readjustment the court may direct 
interest upon any postponed instalment at such reason-
able rate as it may fix to be paid to the vendor. 

In any proceeding to recover an instalment the court 
may exercise the powers conferred by this subsection. 

This section and section twenty-six of this 
Act shall extend to all instalments the payment of which 
is provided for by a hire-purchase agreement, whether 
such agreement describes such instalments as rent or hire 
or otherwise, and whether or not the hirer is in default 
at the date of the application or proceedings. 

Where a vendor has, since the first day of 
June, one thousand nine hundred and thirty-two, and 
before the commencement of this Act retaken possession 
of any goods which were, on the said first day of June, 
in the possession of the hirer, and were at or prior to 
that day the subject of a hire-purchase agreement 
other than one of those referred to in paragraphs (a) 
and (b) of subsection one of section twenty-five, then 
in any such case, upon the application of the 
hirer made within. one month from the commence-
ment of this Act, the court may if the goods are then 
in the possession or within the control of the vendor, 
and if in all the circumstances it thinks it desirable so 

to 
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to do, order that such goods be returned to the hirer 
upon such terms and conditions (including conditions 
as to the payment of costs) as the court thinks fit. 

Where the goods are not, at the date of any appli-
cation under this subsection, in the possession or 
within the control of the vendor, the court may make 
such order as to payment of compensation by the 
vendor to the hirer as to it seems fit. 

Relief of 
judgment 
debtors. 
cf. Act No. 
48, 1930, 
s, 14. 

DIVISION 3.—Judgment debts. 
28. (1) Where the Supreme Court or any other 

court has given judgment or made an order for the 
payment by any person to any other person of a sum of 
money, and such court is satisfied that immediate 
payment of the whole or part of the money would inflict 
great hardship on the person adjudged or ordered to pay 
the money by reason of the operation of this Act or 
any enactment repealed by this Act upon his property 
or investments, or upon the realization thereof, or by 
reason of any other cause whatsoever which such court 
in the circumstances of the case deems sufficient, such 
court may, at the time of the entry of judgment or the 
making of the order or subsequently thereto, upon the 
application of the person adjudged or ordered to pay 
the money, in its discretion, if in all the circumstances 
it thinks it desirable so to do, order that the payment 
of the whole or part of the sum of money in question 
shall be deferred until such time and upon such conditions 
as such court thinks fit. 

A default judgment shall be deemed to be an order 
of the court. 

(2) An order may be made under this section in 
respect of judgments or orders for the payment of 
money given or made by any court before the com-
mencement of this Act as well as in respect of 
judgments or orders given or made after the com-
mencement of this Act. 

In any case where after the commencement of this 
Act proceedings are instituted against a person in any 

court 
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court for debt or damages or for an order for the pay-
ment of money, such person may at any time after the 
writ, summons, or other originating process has been 
served on him make an application under this section, 
and such application shall take effect as from the date 
of any judgment or order that may be made in the 
proCeedings against him. No such application shall be 
taken or construed as an admission of liability by such 
person. 

An application under this section shall 
operate as a stay of proceedings upon the judgment 
until the hearing of the application. 

The court may rescind or vary any decision 
or order previously made by it. 

The jurisdiction and powers conferred by 
this section on a district court may be exercised by 
the judge of the district court in. which the judgment 
was obtained or order was made for the payment of 
money or by any judge of the district court of the 
metropolitan district sitting in Sydney. 

DIVISION 4.—Jurisdiction and procedure. 

29. (1) The courts having jurisdiction under Divi- court. 
sions 1 and 2 of this Part of this Act shall be— 

(a) in any application in respect of licensed 
premises within the meaning of the Liquor 
Act, 1912, the Licenses Reduction Board 
constituted under the Liquor (Amendment) 
Act, 1919, or where the amount of the 
principal sum owing on the security thereof 
is under one thousand pounds, a member of 
that board ; 

(b; in any application in respect of a mortgage 
(other than a mortgage of licensed premises) 
in which the principal sum owing on the 
ovcurity thereof is three thousand pounds or 
over, the Supreme Court ; 

(c) 
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(c) in any application in respect of mortgages 
other than those specified in paragraphs (a) 
and (b) of this section and in respect of all hire-
purchase agreements, a district court or a 
court of petty sessions holden before a stipen-
diary or police magistrate. 

(2) If on any application to a court under this 
Part of this Act an objection is taken to the jurisdiction 
of the court based on the amount of the principal sum 
owing on the mortgage, the court shall determine the 
objection summarily, and no order made by the court 
shall be challenged for defect of jurisdiction based on 
such objection, but the decision of the court as to such 
amount shall not operate as an estoppel between the 
parties or their privies in any subsequent proceedings. 

30. (1) The jurisdiction conferred on a court by 
this Part of this Act may be exercised by a judge of 
the court sitting either in court or in chambers, or in 
the case of a court of petty sessions, by a stipendiary or 
police magistrate. 

(2) Any application to the Supreme Court or a 
district court under this Part of this Act may be made 
on motion or summons in accordance with the rules of 
court respectively applicable to motions or summonses 
in such courts. 

(3) Any court hearing any application under 
this P'irt of this Act may order notice to be given to 
such persons as it thinks fit, or such court may, under 
such circumstances as it thinks fit, hear any application 
ex parte, or order substituted service of notice of the 
application on, or dispense with notice to, such persons 
affected by the application as it thinks fit. 

(4) In dealing with an application under this 
Part of this Act the court may— 

grant or adjourn the application upon such 
terms and conditions (if any) as the court 
thinks fit ; or 
refuse the application ; or 
at any stage of the hearing allow such amend-
ments of the application or other process as it 
thinks fit. 

(5) 

. 
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(a) Any court hearing any appliCation Under 
this Part of this Act may in its discretion direct that 
the application be heard in camera and shall so direct if 
so requested at any stage of the proceedings by all 
parties appearing. Such a direction shall not preclude 
a barrister or solicitor from being present at the pro-
ceedings for the purpose of reporting the case for the 
New South Wales State Reports or Weekly Notes. 

(b) No report of the proceedinas heard in 
camera shall be published which discloses the names or 
identity of any of the parties to any application under 
this Part of this Act. Any publication in contravention 
of the foregoing provision shall be punishable as contempt 
of the Supreme Court. 

Any judge of a district court or stipendiary 
or police magistrate by whom any application under 
this Part of this Act is being heard may, if he thinks 
any question raised by such application is of special 
difficulty or importance, refer the whole application to 
the Supreme Court, and thereupon the whole of the 
record in any such proceeding shall be forwarded by the 
district court registrar or the clerk of petty sessions;  as 
the case may be, to the Supreme Court, and the Supreme 
Uourt or a judge thereof shall hear and determine the 
application. 

Any determination; deCision, judgment, 
direction, order, or assessment made or given by any 
court in any matter arising under this Part of this 
Act shall be final and conclusive and without appeal, 
but all district courts and courts of petty sessions shall 
be bound by and follow decisions of the Supreme CoUrt 
or a judge thereof on the construction of this Act. 

The court may reconsider any matter which 
has been dealt With by it, or rescind, or vary any 
decision or order previously Made by it. 

The costs of any application undei this Part 
of this Act to the court shall be in the disCretion of the 
court, and the court when allowing any costs to any 
party under such Part may, if it thinks fit, assess the 
amount thereof. 

31. 

• 
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31. (1) On any application by a mortgagee under 
this Part of this Act for leave to enter into possession 
of the mortgaged property the court may, if the 
mortgagor be in actual possession of the mortgaged 
property, order the mortgagor to deliver up possession 
of the same. 

If such order be made by the Supreme Court 
the mortgagee shall, if the mortgagor refuses or neglects 
after due service of such order to obey the same, be 
entitled without any further order to a writ of assistance 
or habere facias. 

If such order be made by any court other 
than the Supreme Court, and the mortgagor after due 
service of such order refuses or neglects to obey the 
same, the mortgagee may file in the office of the Master 
in Equity a copy of such order certified by the proper 
officer of the court making the order, and shall thereupon 
without any further order be entitled to a writ of 
assistance or habere facias. 

Any order for the payment of money or of 
costs made by a court of petty sessions or by the Licenses 
Reduction Board or a member thereof under this Act 
shall operate as an order for the payment of money 
under the Small Debts Recovery Act, 1912, and be 
enforceable as such under the provisions of that Act. 

Without limiting the interpretation of 
" mortgagor " in section two that word shall in this 
section include any puisne mortgagee. 

32. (1) Any order made on any application under 
the provisions of Division 1 of this Part of this Act may 
be registered in the office of the Registrar-General in 
the manner prescribed by regulations under the 
Conveyancing Act, 1919-1930. 

(2) No such order shall as against a purchaser 
be invalidated on the ground of want of jurisdiction or 
want of any party, concurrence, consent, notice, or 
service, whether the purchaser has notice of any such 
want or not. 

• 

• 

PART 
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PART III. 
LIABILITY OF MORTGAGORS OF LAND. 

In this Part, unless the context or subject-matter Interprets- 
otherwise indicates or requires,— 	 tion. 

"Moratorium Act " means the Moratorium Act, 
1930, as amended by subsequent Acts. 

" Mortgagor " does not include a person who has 
guaranteed the payment of money notwith-
standing that the payment of such money or 
the performance of such guarantee is secured 
by a mortgage of land. 

" Principal moneys secured by a mortgage of land " 
include moneys paid by a puisne to a prior 
mortgagee for interest on his mortgage or to 
redeem or procure a transfer of such mortgage 
but do not include moneys paid or expended by 
a mortgagee in payment of rates, taxes, or 
insurance premiums, or for the protection, 
preservation, or otherwise for the benefit of 
the mortgaged property, or moneys due by a 
mortgagor to a mortgagee for goods supplied 
or for services rendered, notwithstanding that 
under the provisions of the mortgage or other-
wise the mortgagee may or does add the 
moneys so paid, expended, or due to the 
principal sum secured by the mortgage. 

(1) Except as in this Part provided no action, Restriction 
suit or proceedino.

' 
 shall be commenced or continued by on rights of 

mortgagee. a mortgagee for the payment by a mortgagor of any 
moneys secured by a mortgage of land executed or 
given before the commencement of this Act, or interest 
thereon, unless the mortgagor, his attorney or agent, or 
some other person having power in that behalf has, 
after the commencement of this Act, by instrument 
under his hand, confirmed any covenant or agreement 
in the mortgage expressed or implied for such pay-
ment, and unless the knowledge and approval of the 

mortgagor, 
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mortgagor, his attorney or agent, or other person, as 
the case may be, of the confirmation of such covenant 
ur agreement, is evidenced by a certificate signed in 
accordance with subsection three of this section. 

In the case of a meniorandum of mortgage or encum-
brance under the provisions of the Real Property Act, 
1900, such instrument and certificate shall be presented 
to the Registrar-General in duplicate for registration, 
and the Registrar-General may register the same. 

In the case of a mortgage Or charge under the 
provisions of the Coinpanies (Registration of Securities) 
Act, 1918, such instrument and certificate or verified 
copy thereof shall, within thirty clays after the 
execution of such instrument, or, if, such instrument 
be executed out of New South ,Wales, within thirty 
days after the date on which such instrument or copy 
would in due course of post, if despatched with due 
diligence, have been received in New South Wales, 
be delivered to the Registrar of Joint Stock Companies, 
and on receipt thereof the Registrar shall enter par-
ticulars thereof in the register of mortgages and charges 
of the mortgagor company kept by him in pursuance of 
the said Act. 

Except as in this Part provided no action, 
suit or proceeding shall be commenced by a mortgagee 
for the, payment by a mortgagor of any principal moneys 
secured by a mortgage of land executed or given after 
the commencement of this Act, or interest thereon, 
unless such mortgage contains an express covenant or 
agreement for such payment and unless the knowledge 
and approval of the mortgagor, his attorney or agent, or 
some other person having power in that behalf, 
executing or giving the mortgage, of the insertion of 
such covenant or agreement, is evidenced by a certifi-
cate signed in accordance with subsection three of this 
section. 

Such certificate shall be written or endorsed 
on the instrument of confirmation or mortgage instru-
ment, as the case may be, and shall be in or to the effect 

of 
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of such of the forms in the Schedule to this Act as may 
be appropriate, and shall be signed by one of the 
persons mentioned in section thirty-seven of this Act : 

Provided that in any case in which a series of deben- 
tures contain a charge over any land of a corporation 
and there is no trust deed, or other instrument 
mortgaging or charging such land to secure such 
debentures, the certificate referred to in subsection two 
of this section shall be endorsed on one of the deben-
tures of the series or a verified copy thereof, and— 

if the corporation be a company formed or 
registered under the provisions of Part I of the 
Companies Act, 1699, shall be delivered to the 
Registrar of Joint Stock Companies with the 
documents required to be filed with or delivered 
to the said Registrar for registration of the 
debentures under the provisions of the Com-
panies (Registration of Securities) Act, 1918, 
and the said Registrar shall include particulars 
of such certificate in the particulars of the 
charge entered by him in the appropriate 
register kept by him in pursuance of the said 
Act ; 
in any other case shall be registered under the 
provisions of the Registration of needs Act, 
1897. 

Any covenant or agreement so confirmed 
and evidenced as in subsection three of this section 
provided shall be as valid and effectual as if subsection 
seven of section twenty-five of the Moratorium Act had 
not been enacted. 

Nothing in this section contained shall in 
any way affect— 	 • 

any of the rights, powers, or remedies of the 
mortgagee to, over, or against the mortgaged 
property ; 
any of the rights, powers, or remedies of a 
mortgagee upon any security for the payment 
of money other than a mortgage of land and 
whether collateral thereto or not, and whether 
such security gives a charge over property or 
not. 	 (6) 

• 
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1930-1931. 

(6) Nothing in this section or in section twenty-
five of the Moratorium Act contained shall in any way 
affect— 

the remedy given to a mortgagee by section 
ten of this Act ; 
any of the rights or remedies of a holder in 
due course of any bill of exchange, promissory 
note, cheque, or other negotiable instrument 
against any person liable thereunder ; 
any of the rights of action or other remedies 
of a mortgagee against a mortgagor to recover 
advances made or the amount of credits 
provided or given after the commencement of 
this Act in the case of a mortgage executed 
before the commencement of this Act whereby 
further advances or further credits are secured. 

(7) Nothing in this section or in section twenty- 
five of the Moratorium Act contained shall be construed 
so as to affect any right, power, or remedy of the mort-
gagee for the recovery of any moneys secured by a 
mortgage of land and interest thereon in the event of— 

a sequestration order being made against the 
mortgagor ; or 
the mortgagor executing a deed of assignment 
or of arrangement under the provisions of any 
bankruptcy law for the time being in force ; or 
an order being made or resolution passed for 
the winding-up of the mortgagor being a 
company ; or 
the estate of a deceased mortgagor being insol-
vent and being administered by or under the 
direction of any court. 

35. (1) Subsection seven of section twenty-five of 
the Moratorium Act shall be construed as if— 

(a) the word " mortgagor" in the said subsection 
did not include— 

(i) a person who has guaranteed the pay-
ment of any money notwithstanding 
that the payment of such money or 
the performance of such guarantee is 
secured by a mortgage as defined by 
the said Act ; and 	 (ii) 



• Act No. 57, 1932. 	 341  

 

Moratorium. 

  

• 

I 

(ii) a lessee under a lease containing an 
optional or compulsory purchasing 
clause, and 

the words " the mortgaged property " in the 
said subsection meant any property real or 
personal held by or given to the mortgagee 
whether from or by the mortgagor or any 
other person as security for the moneys 
secured by the mortgage ; and 
the expression " mortgage of real property " 
meant the same as " mortgage of land " in 
this Part of this Act. 

Subsection six of the said section of the' 
Moratorium Act shall be construed as if the words 
" a contract of sale of real property" meant in any case 
in which land is not the whole of the subject-matter of 
the sale, a contract in which the land comprised is as 
at the date of the contract at least one-half in value of 
the property the subject-matter of the sale. 

Nothing in the said section of the Mora-
torium Act or in this Part of this Act contained shall 
be construed so as in any way to impair the rights, 
powers, or remedies of a mortgagee against a person 
who has guaranteed the payment of money notwith-
standing that the payment of such money or the 
performance of such guarantee is secured by a mort-
gage of land. 

Nothing in the said section of the Mora-
torium Act containe shall be construed so as to affect 
the right of a purchaser under a contract for the s,..,:„ 
and purchase of land, whether alone or together with 
other property, his executors, administrators, or assigns, 
to sue the vendor, his executors, administrators, or 
assigns, for the specific performance of such contract 
or for the repayment of any deposit or instalments of 
purchase-money paid by him or them under such 
contract. 

36. (1) A trustee, who holds any property being the Trustees 
whole or part of the estate of the deceased person or protection 
the whole or part of the estate subject to the trust as the 

a 
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Case may be, all or any of which is subject to a mortgage 
of real property py to a mortgage of land as the case may 
be, shall not be deemed guilty of any breach of trust or 
breach of duty by reason only of his paying or repaying 
out of such property any principal moneys, or interest 
secured by the mortgage, where such payment or 
repayment would not have been improper if this Act, 
or the Moratorium Act, had not been enacted. 

If any mortgagee is a trustee, such mort-
gagee shall not be deenieC1 guilty of any breach of 
trust by reason only of his agreeing with a mortgagor 
to a reduction of the rate of interest payable under any 
mortgage forming part of the trust estate. 

If any mortgagee is a trustee such mortgagee 
shall not be deemed guilty of any breach of trust 
by reason only of his agreeing with a mortgagor for the 
extension or renewal of a mortgage existing at the date 
of commencement of this Act although at the time of 
such renewal the loan by reason of depreciation in value 
of the property subject to such mortgage may exceed 
two-thirds of the value of such property. 

In this section " trustee includes personal 
representative of a deceased person, committee of the 
estate of an insane person, manager of the estate of an 
incapable person, the Master in Lunacy, the Master in 
Equity, and any other person acting in any fiduciary 
capacity. 

Nothing in this Act shall be so construed as 
to render a trustee liable as for breach of trust or breach 
of duty where the act or agreement complained of 
though done or made before the commencement of this 
Act would not render a trustee so liable if done or made 
after such commencement or submit him to any liability 
for any act done by him prior to such commencement 
where such act was then lawful. 

PART 
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PART IV. 
MISCELLANEOUS. 

37. (1) Any consent, knowledge, approval, or any Anthentica-
other matter or thing required by this Act to be witnessed t i o 

consen ts, u  f ke. or certified may be so witnessed or certified by any of the A. AA  
following persons— 48, 1930, 

where the mortgage, memorandum, or other 
10. 

instrument is executed in Nev South Wales 
by a commissioner for affidavits, clerk of petty 
sessions, or solicitor or conveyancer who is not 
the solicitor or conveyancer for the mortgagee, 
and if the knowledge and approval required to 
be witnessed are those which are so required 
by subsection two of section thirty-four of this 
Act, by any of the persons abovementioned or 
when the mortgage, memorandum or other 
instrument is executed in New South Wales, 
but outside the counties of Cumberland and 
Northumberland, by a justice of the peace; 
Where the mortgage, memorandum, or other 
instrument is executed outside New South 
Wales, by any of the persons respectively 
mentioned in subsection one of section one 
hundred and sixty-eight 9f the Conveyancing 
Act, 1919-1930, or any person appointed NT 
the Chief Justice thereunder. 

(2) Where any such consent, knowledge, or 
approval has been so witnessed or certified, such attes-
tation or certificate shall be conclusive evidence of such 
consent, knowledge or approval. 

38. A personal representative of a deceased person, Protection of 
or a trustee, shall not be deemed guilty of any breach trrilsteetsoll of trust or breach of duty by reason only of the fact Boesrgeeents. 
that— 

he gives any consent under section six or 
section fourteen of this Act ; 
he has given any consent under section ten of 
the Moratorium Act, 1930, or under that 
section as amended by the Moratorium 
(Amendment) Act, 1931. 	 9. 
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39. (1) Any corporation or any personal represen-
tative of a deceased person, or any trustee, attorney, 
or agent having power to execute a mortgage shall have 
and be deemed always to have had power— 

to include in such mortgage a condition or 
covenant expressly excluding the provisions 
of this Act or of any enactment repealed by 
this Act ; 
to confirm any covenant or agreement express 
or implied for the payment or repayment of 
principal moneys or interest contained in a 
mortgage of land executed or given before the 
commencement of this Act ; 

(C) to include in any mortgage of land executed 
or given after the commencement of this Act 
an express covenant or condition for the 
payment or repayment of principal moneys or 
interest; 

(d) to compound or settle and pay the amount to 
be paid on any contract of guarantee which is 
affected by this Act or by any enactment 
repealed by this Act and which was entered 
into by the corporation or by his testator 
settler or intestate principal. 

(2) This section shall apply only if and as far 
as a contrary intention is not expressed in the instru-
ment, if any, creating the trust or conferring the 
power, and shall take effect subject to the terms of that 
instrument and to the provisions therein contained. 

40. Nothing in Part II or Part III of this Act or 
in the Moratorium Act, 1930, as amended by subsequent 
Acts, shall prevent any mortgagee who is sued by' a 
mortgagor from pleading or setting up in any such action 
or suit by any plea of set-off or cross-action or by counter-
claim any claim or demand which under the provisions of 
the said enactments, or any of them, he could not sue 
for except with the leave of the court or any claim 
or demand in respect of any covenant, agreement, or 
stipulation which is avoided by section twenty-five of 
the said Act as so amended : 

Provided 



• 

a 

• 

Act No. 57, 1932. 	 43 

Moratorium. 

Provided that such mortgagee shall not be entitled 
under the provisions of this section to recover in such 
action or suit any amount by which such claim or 
demand is found to exceed the debt or demand proved 
by the plaintiff. 

41. (1) Notwithstanding anything in this Act or in Rights and 
the Moratorium Act, 1930, or any Act amending the rpe

e
m
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i ea of  

same contained, where any person has whether before entitled to 

or after the commencement of this Act guaranteed the benefi  guarantee. 
payment of any money or the performance or observance 
of any obligation, and such payment, performance, or 
observance, or such guarantee was or is secured by a 
mortgage of land, the person entitled to the benefit of 
the guarantee may give to the guarantor not less than 
three calendar months' notice of his intention to exercise 
all or any of his rights, powers, and remedies against 
the guarantor or against any property mortgaged by 
the guarantor to secure the guarantee, and after the 
expiration of the said period of notice the person 
entitled to the benefit of the guarantee may, subject to 
the provisions of this section, exercise such of the said 
rights, powers, and remedies against the guarantor and 
against any property mortgaged by the guarantor to 
secure the performance of the guarantee as he would 
have been entitled to exercise if this Act, and the said 
Act as amended, had not been passed. 

Any guarantor who has been given any 
such notice may within the time limited by the notice 
apply to the Supreme Court for an order under this 
section. 

Notice of the application shall be given in the manner 
prescribed by rules of court to the person entitled to the 
benefit of the guarantee, to any co-guarantor, and to 
the principal debtor or person the performance or 
observance of whose obligation the guarantor has 
guaranteed. 

The provisions of section thirty of this Act 
relating to the exercise of the jurisdiction shall so far as 
applicable extend to any proceeding under this section. 
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On any such application the court, if 
satisfied that the exercise by the person entitled to the 
benefit of the guarantee of such rights, powers, or 
remedies, or any of them, would inflict great hardship on 
the guarantor by reason of the operation of this Act 9r  
of any Act by this Act repealed upon his property or 
investments, or upon the realisation thereof, or by 
reason of the operation of the Farmers' Relief Act, 
1932, on any remedy of the guarantor against the 
principal debtor or by reason of the conduct of the 
mortgagee or any receiver appointed by him in or 
about the realisation, of the mortgaged property, or by 
reason of any other cause whatsoever which such court 
in the circumstances of the case deems sufficient, may 
in its discretion, if in all the circumstances it thinks it 
desirable so to do, order that the exercise of such rights, 
powers, and remedies, or any of them, be deferred fot 
such time and upon such conditions as such court shall 
determine or order that such conditions as such court 
thinks fit be imposed on the exercise pf such rights, 
powers, or remedies, or any of them. 

In determining the time for which the exercise of 
such rights, powers, or remedies shall be deferred the 
court shall (inter alia) take into consideration any 
depreciation in value, since the date of the guarantee, 
of any security given by the mortgagor or the guarantor 
to the mortgagee, and the prospect of recovery in whole 
or in part of the value of such security. 

The court may impose upon any party 
terms relating to the enforcement of rights of reimburse-
ment or of contribution and may extend the benefit of 
Part II of this Act or of any provision thereof to the 
mortgagor, guarantor or any co-guarantor, and may on 
the hearing of the application or at any time thereafter 
order that any right of any party arising out of the 
transaction may be exercised or enforced in such manner 
and subject to such conditions, or that any such exercise 
or enforcement be deferred for such time and subject to 
such conditions as to it seems just having regard to all 
the circumstances. 

 

. 
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Oii any such application the court may 
order such notice as it deems sufficient to be given to 
the principal debtor or person, the performance or 
Observance of Whose obligation the guarantor has 
guaranteed or where satisfied that such principal debtor 
Or person cannot conveniently be served may dispense 
With service thereof and proceed to hear and determine 
the matter. 

In this section trig term, guarantor includes 
any person in whom the estate of a guarantor shall 
have become vested under or by virtue of any sequestra-
tion order or any deed, of assignment or arrangement 
under the provisions of any bankruptcy law for the 
time being in force and the personal representatives of 
a deceased guarantor. 

Where a guarantee has been given for the 
payment of money, upon defaUlt being made in the 
payment thereof upon demand or notice, nothing 
contained in this Act, or in any Act hereby repealed, 
shall prevent a demand or notice fbr payinent from 
being at any time made or given So that as between 
the guarantor and the person entitled to the benefit of 
the guarantee, such demand or notice shall have the 
same effect as regards default as if this Act and the 
Acts hereby repealed had not been passed. 

Where a person entitled to the benefit of 
a guarantee can exercise any of his rights, powers, or 
remedies against the guarantor without obtaining the 
leave of the court pursuant to the provisions of section 
nine of this Act, this section shall not be deemed to 
impose on such person the obligation of giving to 
the guarantor the notice specified in subsection one 
of this section. 

Nothing in this Act contained shall in any 
of the following cases impose on a person who immediately 
prior to the date of commencement of the Moratorium 
and Interest Reduction (Amendment) Act, 1931, was 
liable under a contract whereby the paynient of a debt 
Secured by a mortgage of land was guaranteed, any 

liability 
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liability to which he would not have been subject if this 
Act had not been passed— 

in any case where the mortgaged propprty or 
more than one-half in value thereof at the 
commencement of this Act has been sold by 
the mortgagee between the eleventh day of 
December, one thousand nine hundred and 
thirty-one, and the said commencement; 
in any case where the guarantor under a 
contract of guarantee is the husband or wife 
of the mortgagor and the mortgaged property 
was for a period of at least three months at 
any time between the commencement of the 
Moratorium Act, 1930, and the commence-
ment of this Act the matrimonial home of the 
mortgagor and the guarantor and the principal 
sum owing under the mortgage at the com-
mencement of this Act does not exceed the 
sum of two thousand pounds ; 
in any case where land is vested in a person in 
trust for two or more persons (whether 
including himself or not) as joint-tenants, 
tenants-in-common or co-partners, and the 
person in whom the land is so vested mortgaged 
it to secure the payment of money advanced 
for the benefit of the persons beneficially 
entitled, and one or more of the persons so 
beneficially entitled has guaranteed the pay-
ment of such moneys whether by a covenant 
or stipulation in or endorsed on the deed or 
instrument of mortgage or by a separate 
instrument. 

Nothing in this Act or the Moratorium 
Act, 1930-1931, as amended by subsequent Acts, shall 
be construed to impair the right of a guarantor to 
reimbursement by a mortgagor or to contribution from 
any co-guarantor. 

This section shall apply only in respect of 
contracts of guarantee made prior to the commencement 
of this Act which were affected by the provisions of Part 
IV of the Moratorium Act, 1930-1931, as amended by 
subsequent Acts. 	 42. 
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Nothing in this Act or in any enactment by Policies of 
this Act repealed shall prevent a mortgagee from in"rance• 
claiming, suing for, or receiving the proceeds of any 
policy of insurance in any case in which the terms or 
conditions of the policy or of any mortgage provide that 
such proceeds shall be payable by the insurer to the 
mortgagee. 

Any person who contravenes or fails to comply  Offences. - 
with any provision of this Act or with any order directing  Act No. 44, 
a mortgagee or mortgagor to vacate the mortgaged 1930, 8. 21. 

property or with any order made pursuant to section 
thirteen of this Act shall be guilty of an offence against 
this Act and shall be liable upon summary conviction 
to a penalty not exceeding one hundred pounds or to 
imprisonment for a term not exceeding six months, or 
to both such penalty and imprisonment. 

(1) Where a person is convicted of an offence order for 
in consequence of which a mortgagor has been deprived possession• 

of the possession of property, the subject of a mortgage, Ibid. s. 21A. 

or the purchaser or lessee of goods under a hire-purchase 
agreement has been deprived of the goods the subject of 
the agreement, the court may, in a summary manner, 
make such order as to costs and the possession of the 
property or of the goods as to it seems fit. 

(2) A copy of such order may be served on the 
person in possession of the property or of the goods, 
and, if such person makes default in complying with 
such order, he shall be liable to a penalty  not  exceeding 
five pounds per day for each day he makes default in 
complying with the order. 

Such penalty and costs may be recovered in a 
summary way under the provisions of the Justices Act, 
1902. 

(1) The Registrar-General may, upon the sub-  Dealings by 
mission to him for registration of any instrument require mortgagees' 
such evidence as he deems necessary that the dealing 4fi, n3o

t No. 
sought to be given effect to by the instrument does not 0.  15. 
contravene any provision of Division 1 of Part II of 
this Act, or of any enactment by this Act repealed, and 
may refuse to register the instrument until such evidence 
is submitted to him. 

(2) 

9 
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The Registrar-General may rely upon the 
register book under the Real Property Act, 1990, and 
shall not be bound to make any inquiry as to any 
interest not appearing therein unless the same is pro-
tected by a caveat. 

The Registrar-General shall not be hound 
to inquire into the genuineness of any consent that 
purports to be duly given in accordance with the pro-
visions of any enactment repealed by this Act. 

46. (1) Any notice required or authorised by this 
Act to be given shall be in writing, and shall be 
sufficiently given— 

if delivered personally ; 
if sent by post in a registered letter addressed 
to the person to whom it is to be given, by 
name, at his aforesaid place of abode or busi-
ness, and if that letter is not returned through 
the, post-office undelivered ; and the notice 
shall be deemed to have been given at the 
time when the registered letter would in the 
ordinary course be delivered ; 
if given in the manner prescribed in Part III 
of the Companies Act, 1899, or in Part III of 
the Companies (Amendment) Act, 1906, as 
the case may require, when the person to 
whom notice is to be given is a company ; 
in cases of notices required on any application 
to the court in the manner directed by the 
court or prescribed by rules of court or by 
regulations under this Act. 

(2) Where a mortgagor or purchaser— 
(a) has abandoned possession of the mortgaged or 

purchased property and his address is unknown 
to the mortgagee or vendor ; or 

(h) is dead and there is no personal representative 
within the State of New South Wales, 

notice may be given to such mortgagor, purchaser, or 
persons interested in the estate of the deceased mortgagor 
or imirehaser in the manner prescribed by regulations 
under this Act. 

47. 

Notice. 
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47. (1) The Governor may make regulations not Regulations. 
inconsistent with this Act prescribing all matters which of. Act No. 
are necessary or convenient to be prescribed for carrying f?2193°' 
out or giving effect to this Act. 

Without limiting the generality of the foregoing 
provisions of this subsection the regulations may pre- 
scribe the manner in which and the district courts and 
courts of petty sessions to which applications under this 
Act shall be made, and may make provision for the 
delegation to stipendiary or police magistrates of all or 
any of the jurisdiction and powers of the Supreme 
Court or district court under the provisions of section 
twenty-eight of this Act. 

The regulations may impose a penalty for 
any breach thereof not exceeding twenty pounds. 

The regulations shall— 
be published in the Gazette ; 
take effect from the date of publication, or 
from a later date specified in the regulations ; 
be laid before both Houses of Parliament within 
fourteen sitting days if Parliament is then in 
session, and if not, then within fourteen sitting 
days after the commencement of the next 
session. 

If either House of Parliament passes a resolution of 
which notice has been given at any time within fifteen 
sitting days after the regulations have been laid before 
such House disallowing any regulation or part thereof, 
the regulation or part shall thereupon cease to have 
effect. 

48. The expiration of Part II of this Act in saying.. 
pursuance of section forty-nine of this Act or of any Mid. s. 23. 
regulation made in pursuance of this Act shall not— 

affect any right, privilege, obligation, or 
liability acquired, accrued, or incurred under 
such Part or regulation ; or 
affect any penalty or punishment in respect of 
any offence committed against such Part or 
regulation; or 
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Duration of 
Part II. 
cf. Act No. 
48, 1930, 
a. 24. 

(c) affect any investigation, legal proceeding, or 
remedy in respect of any such right, privilege, 
obligation, liability, penalty, or punishment, as 
aforesaid ; 

and any such investigation, legal proceeding, or remedy 
may be instituted, continued, or enforced, and any such 
penalty or punishment may be imposed as if such Part 
or regulation had not expired. 

49. The provisions of Part II of this Act shall 
continue in force until the twenty-eighth day of 
February, one thousand nine hundred and thirty-six, 
and thereafter until such time as the Governor notifies 
by proclamation published in the Gazette that he is 
satisfied that the prescribed dates for repayment in 
respect of all mortgages to which such Part applies 
have been reached and that any extended period allowed 
by a court upon application made under the said Part 
has expired : 

Provided that after the twenty-eighth day of 
February, one thousand nine hundred and thirty-six, 
the provisions of the said Part shall apply only to a 
mortgage the prescribed date for repayment of which 
has not been reached and to a mortgage in respect of 
which a court has in pursuance of the said Part made 
an order extending the date of repayment. 

    

SCHE RULE. 
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SCHEDULE. 

FORMS OF CERTIFICATES UNDER SECTION 34 OF THIS ACT. 

A.—Certificate under Section 34 (1). 
The above (or within) written instrument was executed under Where 

gur is ana the seal of the above (or within) named A (or by N M as attorney or 0m0ort rag
at on d 

agent for the abovenamed A) and the person or persons by the instrument 
whom or in whose presence the seal of the said corporation purports to 's executed 
have been affixed to the said instrument (or the said N M) has (or have) of the 
stated to me that the said corporation knew the effect of and approved ry 

o
o
r
rp
ag

o
e
ra
nt

tio0nr. 
the 

anraat
t
tioornneyr  

of the confirmation of the covenants or agreements to pay the moneys c 
secured by the mortgage (charge or debenture) and interest thereon 
in the said instrument referred to, and (if the certifying person is a 
solicitor or conveyancer) I certify that I am not the solicitor (or 
conveyancer) for the mortgagee. 

(Signature, address, and description of certifying person.) 

The above (or within) written instrument was executed by the In any other 
above (or within) named A [or by B, the attorney, agent, executor ease' 
(or other apt description) of the abovenamed A] and on or before (or 
shortly after) his execution of the same he stated to me that he knew 
the effect of and approved of the confirmation of the covenants by the 
said A to pay the moneys secured by the mortgage (charge or 
debenture) in the said instrument referred to, and (if the certifying 
person is a solicitor or conveyancer) I certify that I am not the solicitor 

(or conveyancer) for the mortgagee. 

(Signature, address, and description of certifying person.) 

11.—Certificate under Section 34 (2). 

1. The above (or within) written mortgage (or charge, or debenture) Where 
was executed under the seal of the above (or within) named A (or cm4rtagjorni  and 
by by N M as attorney or agent for the abovenamed A) and the mortgage or 
the person or persons by whom or in whose presence the seal of the said echxeaergell under 
corporation purports to have been affixed to the said mortgage (or the seraaltt3f0thoer 
charge or debenture) (or the said N M) has (or have) stated to me that 

or agent.for the 
by 1)..°1 attorney 

the said corporation knew the effect of and approved of the insertion in 
the said mortgage (or charge or debenture) of the covenants (or agree-
ments) to pay the principal and interest moneys secured by the above 
(or within) written mortgage (or charge or debenture) and (if the 
certifying person is a solicitor or conveyancer)1 certify that 1 am not 
the solicitor (or conveyancer) for the mortgagee. 

(Signature, address, and description of certifying person.) 

2. 
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2. The above (or within) written mortgage (or charge) was executed 
by the above (or within) named A (or by B, the attorney or agent 
for the aboventozned A) and on or before (or shortly after) his execution 
of the same he stated to me that he knew the effect of and approved 
of the insertion in the 'Said mortgage (or charge) of the covenants (or 
agreements) to pay the principal and interest moneys secured by the 
above (or within) written mortgage (or chargp) and (if the .certifyirag 
person is a solicitor or conveyancer) I certify that I am not the 
solicitor (or conveyancer) for the mortgagee. 

(Signature, address, and clescriPtion..of certifying Person.) 

In the name and on behalf of His Majesty I asseni 
to this Act. 

PHILIP GAME, 
Governor. 

Government House, 
8rydney, 21st December, 1932. 

• 
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SCHEDULE showing the Legislative Assembly's Amendments upon the Legislative 
Council's Amendment referred to in Message of16th December, 1932. 

W. R. McCOURT, 
Clerk of the Legislative Assembly. 

Page 41, clause 37, line 21. After " or" insert "when the mortgage, 
memorandum or other instrument is executed in New 
South Wales, but outside the counties of Cumberland End 
N orthumberland " 

Page 46, clause 41, lines 29 to 32. Omit all words on these lines 
insert " one or more of the persons so beneficially entitled 
has guaranteed the payment of such moneys whether by a 
covenant or stipulation in or endorsed on the deed or 
instrument of mortgage or by a separate instrument " 

NoTx.—Three references are to the Council's reprint of Assembly's Bill. 





MORATORIUM BILL, 1932. 

SCHEDULE of the Amendments referred to in Message of 14th December, 1932. 

Page 2, clause 2, line 29. After "lien" add "under the law merchant" 
Page 3, clause 2. Insert new definition "Mortgage of land" 
Page 6, clause 6. At end of subclause (3) add "The mortgagee on receiving notice of 

such application shall not exercise the right, power, or remedy the subject-matter 
of the notice given by him until such application has been heard and deter- 
mined." 

Page 7, clause 6, line 37. Omit "Part" insert "Act" 
Page 12, clause 9, line 35. Omit "one year" insert "two years" 
Page 13, clause 9, lines 5, 6. Omit "one year" insert "two years" 
Page 13, clause 9. After paragraph (c) add new proviso 
Page 15, clause 9, line 38. Omit "six" insert "twelve" 
Page 16, clause 10, line 35. After "property" insert "during or" 
Page 18, clause 13, lines 27, 28. Omit "in the premises" insert "as to the exercise by 

the mortgagee of such rights, powers, or remedies" 
Page 19, clause 14. After subclause (3) insert new subclause (4) 
Page 19, clause 15, lines 25, 26. Omit "reduced by the Interest Reduction Act, 1931, 

as amended by a subsequent Act" insert "(in cases where the obligations to pay 
interest has been reduced by or under the provisions of the Interest Reduction 
Act, 1931, as amended by a subsequent Act) as so reduced." 

Page 21, clause 17, line 4. Omit "one year" insert "two years" 
Page 21, clause 17. At end of subclause (1) insert new proviso 
Page 22, clause 17, line 3. After "not" insert "been" 
Page 22, clause 17. At end of subclause (2) add "Upon application being made under 

this subsection, the vendor shall not be entitled to exercise any of his rights 
under the agreement until such application has been heard and a decision given 
thereon." 

Page 27, clause 24, line 12. .  After "and" insert "except in subsection three of section 
twenty-seven" 

Page 2/, clause 24, lines 15, 16. Omit "under such agreement" insert "in such goods" 
Page 28, clause 26. Insert new subclause (3) 
Page 29, clause 27, lines 32 to 34. Omit "to which the provisions of this Division of 

this Part of this Act apply" insert "other than one of those referred to in 
paragraphs (a) and (b) of subsection One of Section twenty-five." 

Page 30, clause 27, line 2. After "upon" omit to end of paragraph and insert "such 
terms and conditions (including conditions as to the payment of costs) as the 
court thinks fit." 

Page 31, clause 28. At end of subclause (2) add "In any case where after the com- 
mencement of this Act proceedings are instituted against a person in any court 
for debt or damages or for an order for the payment of money, such person may 
at any time after the writ, summons, or other originating process has been served 
on him make an application under this section, and such application shall take 
effect as from the date of any judgment or order that may be made in the 
proceedings against him. No such application shall be taken or construed as an 
admission of liability by such person." 

Page 33, clause 30, lines 4, 5. Omit "any party" insert "all parties appearing" 
Page 33, clause 30, lines 8, 9. Omit "or for any registered newspaper" 
Page 33, clause 30, line 10. After "proceedings" insert "heard in camera" 
Page 33, clause 30, line 13. Omit "heard either in camera or in open court" 
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Page 34, clause 32. Add new subclause (2) 
Page 35, clause 33. Omit lines 12, 13, and 14. 
Page 39, clause 35, line 15. Omit "for the" insert "of" 
Page 41, clause 37. Omit paragraph (a) insert new paragraph (a) 
Page 41, clause 37, line 24. Omit "by the mortgagor" 
Page 43, clause 41, line 17. Omit "real or personal property" insert "land" 
Page 44, clause 41, line 13. After "debtor" insert "or by reason of the conduct of the 

mortgagee or any receiver appointed by him in or about the realisation of the 
mortgaged property," 

Page 44, clause 41. At end of subalause (4) add "In determining the time for which 
the exercise of such rights, powers, or remedies shall be deferred the court shall 
(inter alia) take into consideration any depreciation in value, since the date of 
the guarantee, of any security given by the mortgagor or the guarantor to the 
mortgagee, and the prospect of recovery in whole or in part of the value of such 
security." 

Page 46, clause 41, line 13. Omit "is at" insert "was for a period of at least three 
months at any time between the commencement of the Moratorium Act, 1930, 
ate 

Page 46, clause 41, line 19. Omit "such commencement" insert "the commencement 
of this Act" 

Page 46, clause 41. After paragraph (b) insert new paragraph (c) 
Page 47. Omit clause 43. 
Page 49, clause 48 47, line 20. Omit "During the continuance of Part II of this Act. 



This PUBLIC BILL originated in the LEGISLATIVE ASSEMBLY, 
and, having this day passed, is now ready for presentation to the 
LEGISLATIVE COUNCIL for its concurrence. 

W. R. Mc COURT, 
Clerk of the Legislative Assembly. 

Legislative Assembly Chamber, 
Sydney, 24 November, 1932. 

The LEGISLATIVE COUNCIL has this day agreed to this Bill with 
Amendments. 

C. H. H. CALVERT, 
Clerk of the Parliaments. 

Legislative Council Chamber, 
Sydney, 14th December, 1932. 
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Act No. , 1932. 
An Act to amend and consolidate the law pro-

viding for a moratorium and restricting the 
liability of mortgagors of land; to repeal 
the Moratorium Act, 1930, and Acts 
amending the same ; and for purposes con-
nected therewith. 

BE it enacted by the King's Most Excellent Majesty, 
by and with the advice and consent of the Legis-

lative Council and Legislative Assembly of New South 
Wales in Parliament assembled, and by the authority of 

5 the same, as follows :— 
PART I 

PRELIMINARY. 
1. This Act may be cited as the " Moratorium Act, Short title 

1932," and is divided into Parts and Divisions as and division  
10 follows :— into Parts. 

PART I.--PRELIMINARY-8S. 1-5. 
80499 52—A PART 
NOTE.—The words to be omitted are  ruled through;  those to be inserted are printed in black letter, _ 
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PART IL—MORATORIUM—SR. 6-32. 
DivisioN 1.—Mortgages—ss. 6-23. 
DIVISION 2.—Hire-purchase agreements—ss. 24-E4 7.  

DIVISION 3.—Judgment debts—s. 28. 
DIVISION 4.—Jurisdiction and procedure—ss. 

29-32. 

PART III—LIABILITY OF MORTGAGORS OF LAND 
—88. 33-36. 

10 PART IV.—MISCELLANEOUS—ss. 37-50. 

2. (1) In this Act, unless the context or subject- Interprets* 
matter otherwise indicates or requires,— Lion. 

cf. Act No. " Hire-purchase agreement " includes a letting of 48, 1930, s. 2. 
goods with an option to purchase, and an agree- 

15 meat for the payment of the price of goods by 
instalments, whether such agreement describes 
such instalments as rent or hire or otherwise. 

" Mortgage " means any deed, memorandum of 
mortgage, instrument, or agreement whereby 

20 security for payment of moneys or for the per- 
formance of any contract is granted over real 
or personal property in New.  South Wales or 
any interest therein, and incltides an equitable 
mortgage by deposit of title deeds, and any 

25 document by which the duration of a mortgage 
is extended or by which any provision of the 
mortgage is varied, but shall not include— 

any charge or lien existing solely by 
reason of a banker's lien under the law 

30 merchant ; 
any charge or lien existing by virtue of 
any statute, deed of settlement, articles 
of association, or rules, over shares in a 
company or society incorporated by or 

35 under any statute, or by Royal Charter; 
any preferable lien on crops or wool ; 
a hire-purchase agreement. 

" Mortgage 
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"Mortgage of land" means any mortgage where 
land in New South Wales forms the whole or 
part of the security. 

" Mortgagor " includes any person entitled to 
5 redeem a mortgage or who has guaranteed the 

payment of any money the payment of which 
is secured by a mortgage or the performance 
of any covenant, condition, or agreement 
expressed or implied in a mortgage, whether 

10 such guarantee is expressed in the mortgage or 
in any other instrument. 

" Mortgagee " means the person entitled to the 
benefit of the security of any mortgage. 

" Prescribed date for repayment " means the date 
15 fixed by Part II of this Act as the date upon 

which the principal sum secured by a mortgage 
to which such Part applies shall be payable 
or repayable. 

" The rate provided in the mortgage " means the 
20 rate of interest provided in the mortgage, or, 

where there is provided in the mortgage a 
reduced rate of interest in the case of punctual 
payment, or in any other contingency, the 
reduced rate. 

25 (2) This Act shall be read and construed so as 
not to exceed the legislative power of the State to the 
intent that where any provision of this Act or the 
application thereof to any person or circumstances is 
held invalid the remainder of this Act and the applica- 

30 tion thereof to other persons or circumstances shall not 
be affected. 

3. (1) The Moratorium Act, 1930-1931, and sections Repeal of 

two and four of the Moratorium and Interest Reduction Act No. 48, 

(Amendment) Act, 1931, are hereby repealed. 
1930 ; Act 
No. 43, 1931 ; 

35 (2) All regulations made under the Moratorium :IficiAsestloa.̀   4 

Act, 1930, or any amendment thereof and in force at the 66, 1931. 

commencement of this Act shall, to the extent to which 
they are not inconsistent with this Act, continue in 
force until repealed or replaced by regulations under 

40 this Act. 
(3) 
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(3) The repeal enacted by this section shall not, 
unless the contrary intention in this Act appears, 
affect— 

any right accrued or obligation, incurred before 

	

5 	the commencement of this Act under any 
enactment so repealed ; 
any action or proceeding pending or uncom-
pleted at the commencement of this Act. 

(4) Every such action or proceeding may be 
10 carried on and completed as if such repeal had not been 

enacted. 
(5) Nothing in the last preceding two subsections 

contained shall limit any saving in the Interpretation 
Act of 1897. 

	

15 	(6) The repeal enacted by this section shall not, 
nor shall any provision of this Act operate to increase 
the rate at which immediately prior to the commence-
ment of this Act interest may be lawfully charged under 
any mortgage. 

	

20 	4. (1) This Act shall not bind the Crown or any 	crown. 
statutory body representing the Crown except— 	cf. Act No 

48, 1930, s. 3. 
(a) in respect of mortgages held for advances 

made under the Returned Soldiers Settlement 
Act, 1916, as amended by subsequent Acts ; 

	

25 	(b) the Commissioners of the Government Savings 
Bank of . New South Wales in respect of 
mortgages held by the Rural Bank Depart-
ment, Advances for Homes Department, and 
Government Housing Department other than 

	

30 	mortgages given or executed between the 
eighteenth day..  of December,. one thousand 
nine hundred and thirty, and the commence-
ment of this Act. 

(2) In this section the expression " statutory 
33 body representing the Crown " includes every statutory 

body 'representino•
c' 
 the Crown in right of the Common-

wealth (including the Commonwealth Bank of Australia 
and the Commonwealth Savings Bank of Australia), the 
Sydney Harbour Trust Commissioners, the Transport 

Commissioners 
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Commissioners of New South Wales, and any public 
body which the Governor may by proclamation pub-
lished in the Gazette declare to be a statutory body 
representing the Crown. 

5 5. This Act shall not apply to— .Tf°1,Z-ftPEI,t111. any mortgage to secure the repayment of a mortgagee. 
loan to one of its members by a building V93t',,e .=3. 
society registered under or included in the ogog• 
Second Schedule to the Co-operation Act, 

10 	1923-1931; or 
any mortgage to secure the repayment of a 
loan granted by a registered friendly society to 
one of its members or to a person who is not 
a member of the society, if the Minister, by 

15 	notice in writing, declares that the mortgage 
is one or one of a class specified by him to 
which it is undesirable that this Act should 
apply. 

PART II. 
20 • 	 MORATORIUM. 

DIVISION 1.--Mortgages. 
6. (1) This section shall apply to— 	 Mortgagee 

to the any mortgage to the Crown, a Minister, or crown, a. 
a statutory body representing the Crown, 

25 	held for advances made under the Returned 
Soldiers Settlement Act, 1916, as amended by 
subsequent Acts ; 
any mortgage to the Commissioners of the 
Government Savings Bank of New South 

30 	Wales, held in respect of the Rural Bank 
Department, Advances for Homes Depart- 
ment, or Government Housing Department. 

(2) 
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A mortgagee under any such mortgage shall cf. S.A. Act, 
not exercise any of the rights, powers, or remedies N12"6' 
against the mortgagor or the mortgaged property for 
the recovery of the moneys secured by the mortgage 

5 nr for the enforcement or realisation of the security 
•• expressly or impliedly given to him by the mortgage, 

other than rights, powers, or remedies which may be 
exercised in accordance with this Part by a mortgagee 
without the leave of the court, unless he first gives not 

10 less than one month's notice of his intention so to do 
to the mortgagor. 

Any mortgagor who has been given any such 
notice may apply to the court for an order under this 
section. 

15 

	

	The mortgagee on receiving notice of such application 
shall not exercise the right, power, or remedy the subject-
matter of the notice given by him until such application 
has been heard .and determined. 

On any such application the court may make 
20 such order as to the exercise by the mortgagee of his 

rights, powers, and remedies under the mortgage or as 
to the suspension thereof, and on such terms and con-
ditions as under all the circumstances of the case it 
thinks fit. 

25 

	

	(!) In dealing with an application under this 
section the court shall consider— 

whether by reason of the wasting nature of the 
security or of the absence of a sufficient 
margin between the amount of the debt and 

30 

	

	the value of the security the mortgagee is 
likely to be prejudiced by the granting of the 
application ; 
whether the mortgagor is able to perform 
any or all of the covenants contained in or 

35 	implied by the mortgage; 
whether the conduct of the mortgagor in 
respect of the breach by him of any covenant 
contained in the mortgage, or in respect of 
any dealing with the mortgagee has been such 
as to render him undeserving of the benefit of 
an order; 
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whether the refusal of an order would. inflict 
great hardship on the mortgagor; 
whether the default of the mortgagor has been 
caused or contributed to by economic or 

	

5 	financial conditions affecting trade or ind.u.stry 
in the State ; 
whether the granting of the application would 
he reasonably likely to enable the mortgagor!  
having regard to his circumstances and it he 

	

0 	economic and financial conditions aforesaid, to 
meet his liabilities under the mortgage within 
a reasonable time. 
On any such application the court may 

order declare that the provisions of this Part, or such of 
1,-, those provisions as may be specified in the order, shall 

apply to the mortgage in respect of which the applicatidn 
was made. 

Unless the court makes an order under this subsection 
the provisions of this Part of this Act, other than this 

20 section, shall not apply to any of the mortgages specified 
in subsection one of this section. 

A mortgagor entitled to the • benefit and 
protection of this section may consent to the exercise 
by the mortgagee of all or any of his rights, pow'es, 

25 and .remedies, but such consent shall not take away the 
necessity of giving the notice required by subsection 
two of this section unless the consent is in writing and 
witnessed by one of the persons mentioned in section 
thirty-seven of this Act. 

	

30 	(8) Any such consent may be given to a particular 
exercise of any right, power, or remedy, or generally and 
whether or not any default has been made under the 
mortgage. 

Any such mortgage as is referred to in sub-
35 section one of this section executed after the commence,  

ment of this Act shall not be subject to any provision 
of this Park Act. 

In this section " mortgage " includes an: 
agreement for the sale and purchase of land. 

	

4 0 	7. (1) The Supreme Court may on the application 	Fluctuating  
of the mortgagee under a _mortgage to secure a ad"""'- 

fluctuating 
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fluctuating advance with a limit exceeding three 
thousand pounds, whether such mortgage shall have 
been executed before or after the commencement of 
the Moratorium Act, 1930, or of this Act, order that 5 some or all of the provisions of this Part of this Act 
shall not apply to such mortgage. 

(2) On any such application the court shall 
consider— 

(a) whether by reason of the wasting nature of 
10 	the security the mortgagee is likely to be 

prejudiced by a refusal of the application ; 
- (b) whether the mortgagor is able to perform all 

or any of the covenants contained in or 
implied by the mortgage ; 

15 

	

	(c) whether the conduct of the mortgagor whether 
in regard to the mortgagee or the mortgaged 
property or otherwise has been such as to 
render him undeserving of relief ; 
whether the granting of such an order would 

20 

	

	inflict great hardship on the mortgagor or 
would seriously affect his ability to carry on 
his business ; 
whether the refusal of the application would 
be reasonably likely to enable the mortgagor 

25 	having regard to his circumstances and the 
economic conditions affecting trade or industry 
in the State to meet his liabilities under the 
mortgage within a reasonable time ; 

and may make such order as to the exercise by the 
30 mortgagee of his rights, powers and remedies under 

the mortgage or any of them or as to the suspension 
thereof and on such terms and conditions as under 
all the circumstances of the case the court thinks fit. 

(3) This section shall not extend to any mortgage 
35 which is by section eight of this Act excluded from the 

operation of this Part of this Act. 
8. This Part of this Act shall not apply to— 	1.Ton-applica- 

(a) a mortgage, or an agreement for the sale and ttioonceorftatet 
purchase of land, or a lease containing an transactions. 
optional or compulsory purchasing clause which ,t9c3tOlet).1 a. 40 	was executed between the nineteenth day of 

December, 
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December, one thousand nine hundred and 
thirty, and the first day of October, one thou-
sand nine hundred and thirty-one (both inclu-
sive), if the mortgage, agreement, or lease 

5 

	

	contains a covenant or condition expressly ex- 
cluding the provisions of the Moratorium Act, 
1930, and such covenant or condition has not 
been declared void in pursuance of subsection 
three of section thirteen of the Moratorium 

10 	Act, 1930-1931 ; 
a mortgage or an agreement for the sale and 
purchase of land, or a lease containing an 
optional or compulsory purchasing clause 
which was executed between the second day 

15 

	

	of October, one thousand nine hundred and 
thirty-one, and the day prior to the date of 
commencement of this Act (both inclusive), if 
such mortgage, agreement, or lease contains 
a covenant or condition expressly excluding 

20 

	

	the provisions of the Moratorium Act, 1930- 
1931, and has been witnessed and certified 
in the manner required by section ten of the 
said Act ; 
a mortgage or an agreement for the sale 

25 

	

	and purchase of land, whether executed before 
or after the commencement of the Moratorium 
Act, 1930, and subsequently varied after the 
commencement of the said Act and before the 
commencement of this Act by a memorandum 

30 

	

	executed before the commencement of this Act, 
if such memorandum contains a condition or 
covenant expressly excluding the provisiOns of 
the Moratorium Act then in foi-ce, and if such 
memorandum was executed with such formali- 

35 

	

	ties, if any, as were required by the Moratorium 
Act, in force at the date of execution of the 
memorandum ; 
a mortgage executed on or after the date of 
commencement of this Act, if such mortgage 

40 

	

	contains a condition or covenant expressly 
exclaing the provisions of this' Act'; 
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a guarantee whether executed before or after 
the commencement of this Act if such guarantee 
contains a covenant or condition excluding 
the provisions of this Act or of any enactment 

5 hereby repealed ; 
any mortgage, whether executed before or 
after the commencement of this Act, which is 
extended or otherwise varied by an instrument 
executed after such commencement if such 

10 instrument contains a condition or covenant 
expressly excluding the provisions of this Act 
in relation to such mortgage ; 
any mortgage, whether executed before or 
after the commencement of this Act, which 

15 secures the performance by a guarantor of his 
obligations under a contract of guarantee made 
after the commencement of this Act if such 
contract of guarantee contains a condition or 
covenant expressly excluding the provisions of 

20 this Act in respect of such mortgage ; 
(11) any mortgage executed before the commence-

ment of this Act whereby further advances or 
further credits are secured as regards advances 
made or credits provided or given after the 

25 commencement of this Act ; 
any agreement for the sale and purchase of 
land or lease executed on or after the date of 
commencement of this Act ; 
any lease containing an optional purchasing 

30 clause, if the court or the Minister upon 
. application in that behalf under any Act here-
by repealed has made a declaration that the 
lessee had no bona fide intention of exercising 
the option to purchase ; 

35 (k) any agreement for the sale and purchase of 
leasehold interests in land with or without 
other personal estate, whether such agree-
ment was entered into before or after the 
twenty-sixth day of November, one thousand 

40 nine hundred and thirty ; but this provision 
shall not extend so as to exclude from the 

provisions 
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provisions of this Part of this Act agreements 
for the sale and purchase of land partly free-
hold and partly leasehold, or of a holding 
consisting of any leasehold held under any Act 

	

5 	relating to the alienation of Crown lands or 
lands subject to the right of conversion int() 
freehold ; 

(1) any lease of land containing an optional pur-
chasing clause by the terms of which the last 

	

10 	date for the exercise of the option is a date 
later than the thirty-first day of December, 
one thousand nine hundred and thirty-two. 

9. (1) A mortgagee shall not without leave of the  Limitation of 
court exercise any of the rights, powers, or remedies rmi thatg

.aog
fee.  15 expressly or impliedly given to him by the mortgage  of.  Act No.  

against the mortgagor or the mortgaged property for 4841930, 
the recovery of the moneys secured by the mortgage or  
for the enforcement or realisation of the security. 

On any application under subsection one of this 
20 section founded upon default in the payment of interest, 

or of any rate, tax, or charge, the court shall have power 
to make such order as it thinks proper under the circum- 
stances although such interest, rate, tax, or charge may 
not be in arrears for the period appropriate to the case 

	

mentioned in paragraph (a) or paragraph (b) of 25 	 sub- 
section two of this section. 

Provided that nothing contained in this section or in 
any enactment by this Act repealed shall prevent the 
mortgagee— 

from making any demand or giving any notice 

	

30 	for payment of any moneys secured by the 
mortgage ; 
from bringing any action for debt or damages 
or suit or other proceeding for an injunction 
in the case of a breach of any covenant, 35 

	

	agreement, or condition in the mortgage 
expressed or implied— 

securing to the mortgagee some col-
lateral benefit; 
in the nature of a covenant for title; 

	

40 	(iii) in the nature of a restrictive covenant ; 
(C) 
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from recovering by action the price of goods 
supplied or moneys payable for services 
rendered by a mortgagee to a mortgagor 
notwithstanding that the payment of such 

	

C. 	price or moneys may be secured by a mortgage ; 
in the case of a mortgage of leasehold 
premises or of licensed premises within the 
meaning of the Liquor Act, 1912, from exer-
cising any right, power, or remedy given to 

	

10 	the mortgagee on the happening of any event 
whereby the lease may be forfeited or the 
license endangered. 

(2) Nothing contained in this section or in any 
enactment by this Act repealed shall preclude the mort-
gagee from entering into possession or appointing a 
receiver of the mortgaged property in any of the follow-
ing cases :— 

(a) where interest is or continues to be unpaid— 
(i) in the case of a mortgage of land 

	

'20 	 occupied by the mortgagor for any 
grazing, dairying, poultry farming, 
viticultural orcharding, beekeeping or 
horticultural purpose or for the growing 
of crops of any kind or for vegetable 

	

25 	 growing or for any purpose declared by 
the Governor to be an agricultural 
purpose for the purposes of the Agri-
cultural Lessees Relief Act, 1931—for 
a period of two years ; 

	

31, 	 (ii) in the case of a mortgage of any other 
land occupied by the mortgagor as his 
home—for the period of two years ; 

(iii) in the case of any other mortgage to 
which this Act applies—for the period 
of eRe-yeaf two years 

after the same becomes payable : 
Provided that where the terms of the mort-

gage provide for the capitalisation of interest, 
the date at which by such terms  a  rest may be 

taken 
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taken shall for the purposes of this paragraph 
be regarded as the date upon which the 
interest becomes payable ; 
where the mortgagor is or continues to be in 

	

5 	default for a period of not less than one 
yeai' two years  under the provisions of any 
covenant or agreement in. the mortgage 
expressed or implied for the payment of rates, 
taxes or other charges on or in respect of the 

	

10 	mortgaged property ; 
where the mortgagor is in default under the 
provisions of any covenant, agreement, or 
condition in the mortgage expressed or implied 
for the insurance, maintenance, or cultivation 

	

15 	of the mortgaged property, or in the case of 
lands held under the Crown Lands Consoli-
dation Act, 3913, the Returned Soldiers Settle-
ment Act, 1916, or the Closer Settlement Acts, 
for the payment of moneys due to the Crown 

	

20 	thereon, or for the doing of any act for the 
preservation of the, security : 

Provided, however, that if any suspension 
or deferment of any such payment shall have 
been made under the provisions of any of the 
aforesaid Acts, the mortgagor shall not, during 
the operation of any such suspension or defer-
ment, be deemed to be in default in respect of 
such payment ; 
where the mortgagor has abandoned possession 

	

30 	of the mortgaged property ; 
where a sequestration order has been or is 
made against the mortgagor ; 
where the mortgagor has executed or executes 
a deed of assignment or of arrangement under 

	

35 	the provisions of any bankruptcy law for the 
time being in force ; 
where an order has been or is made, or a 
resolution has been or is passed, for the 
winding-up of the mortgagor being a 

	

40 	'company; 
 • 
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(h) where the mortgagor being deceased and his 
estate insolvent, the same is being administered 
by or under the direction of any court, 

but the court may, on the application of the mortgagor 
5 made within three months after the mortgagee has 

entered into possession or appointed a receiver, order the 
mortgagee to vacate possession or determine the 
appointment of the receiver either absolutely or on 
such terms or conditions as it thinks fit. 

10 Unless the court other wise orders no such order shall 
prevent the mortgagee from entering into possession or 
appointing a receiver on the commission or omission 
by the mortgagor subsequently to the order of any act 
or thing entitling the mortgagee under the provisions of 

15 this subsection so to do. 
(3) The court shall not grant any application for 

leave to commence or continue proceedings for the 
recovery of the whole or any part of the principal• sum 
secured by the mortgage, or for foreclosure, unless the 

20 court is satisfied that, having regard to all relevant 
circumstances, it would be unjust and inequitable not 
to grant it. 

(4) In any case where, after the date fixed by the 
mortgage for repayment of the principal sum, the 

25 principal sum or any part thereof remains unpaid, and 
the mortgagor satisfies the court that he is unable to 
redeem the property, or to repay a portion of the 
principal sum, as the case may be, the court shall not 
grant leave to take any proceedings to recover such 

30 principal sum or part thereof or for foreclosure unless 
the court is satisfied— 

(a) that, by reason of the wasting nature of the 
security, the continuance of the mortgage 
would seriously affect the security ; or 

35 

	

	(b) that the conduct of the mortgagor has, in 
respect of the non-performance by him of any 
covenant expressed or implied in or by the 
mortgage, or in respect of any dealing with 
the mortgagee or the mortgaged property, 

40 	been such as to render him undeserving of the 
benefit or protection of this Act ; or 

(c) 
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that by reason of any such non-performance 
great hardship will be inflicted on the 
mortgagee. 

(5) In any case where, after the date fixed by 
5 the mortgage for payment of the principal sum or any 

part thereof, the principal sum or part remains unpaid, 
the time for payment of the principal sum or part shall, 
unless and until an application for leave is dealt with by 
the court under this section, be by force of this Act 

10 extended to the prescribed date for repayment upon 
the terms that interest shall after the commencement 
of this Act continue to be payable at the close of the 
same intervals of time as are provided by the mortgage 
with respect to the interest thereby secured, or, if no 

15 provision is so made, then quarterly, and at the 
following rate :— 

in the case of a mortgage the obligation to 
pay interest whereunder has been affected by 
the provisions of the Interest Reduction Act, 

20 

	

	1931, as amended by subsequent Acts, at the 
rate provided in the mortgage as reduced by 
the provisions of section five and subsection 
one of section six of that Act, or if and so far as 
any order has been made under section seven 

25 

	

	of that Act, at the rate determined by such 
order; 
in the case of a mortgage the obligation to pay 
interest whereunder has not been affected by 
that Act, at the rate provided in the mortgage. 

30 

	

	Provided that in any case the rate of interest payable 
shall not exceed seven per centum per annum, unless the 
court on the application of the mortgagee fixes a 
higher rate, but not exceeding the rate provided in the 
mortgage. 

35 	(6) Where a mortgagee obtains a decree absolute 
or an order under the provisions of the Real Property 
Act, 1900, for foreclosure and sells the foreclosed 
property within si* twelve months of the making of the 
decree or order for foreclosure, the mortgagor shall 

40 be entitled to recover in a court of competent juris-
diction the amount, if any, by which the net purchase 

money 
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money received by the mortgagee exceeds the amount 
of the moneys due to him under and by virtue of 
the mortgage after deducting therefrom all moneys 
reasonably spent by the mortgagee in improving the 

5 mortgaged property. 
1 O. (1) Where any mortgagor or puisne mortgagee Remedy of 

has at any time since the nineteenth day of December, jan )rretsgar of 
interest in one thousand nine hundred and thirty, been or shall at 

any time after the commencement of this Act be in certain cases. 

10 occupation of the mortgaged property or in receipt of 
the rents, profits or income thereof, and default has or 
shall have been made in the payment of interest under 
the mortgage, the court may on the application of the 
mortgagee order such mortgagor or puisne mortgagee 

15 to pay to the mortgagee the whole or such part as it 
thinks fit of the amount of interest due and unpaid. 

On any application under this section against 
a mortgagor or puisne mortgagee who has been in 
occupation of the mortgaged property, the court in 

90 determining whether it shall order the payment of any 
and if so what sum shall take into consideration the 
value to the mortgagor or puisne mortgagee of ,the 
occupation of the mortgaged property, the conduct of 
the mortgagor or puisne mortgagee in respect of any 

25 covenants, agreements, or conditions in the mortgage 
expressed or implied, and generally any other circum-
stances which the court deems relevant. 

On any application under this section 
against a mortgagor or puisne mortgagee who has been 

30 in receipt of the rents, profits, or income of the mort-
gaged property, the court shall have regard to the 
sums, if any, paid by such mortgagor or puisne mort-
gagee for rates, taxes, insurance premiums and other 
charges and outgoings on or in relation to the mort-

35 gaged property  during or  in respect of the period for 
which he was or has been in receipt of the rents, profits, 
or income of the mortgaged property to the intent that 
such mortgagor or puisne mortgagee shall not, on such 
application, be ordered to pay a sum which with the 

40 sums already paid by him in respect of the matters 
aforesaid will be in excess of the rents, profits and 

income 
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income received, or which, but for his wilful neglect 
and default might have been received by him during 
the period for which such interest was payable. 

In the application of this section to con- 
5 tracts for the sale of land the court may order the pay-

ment of moneys on account of interest whether such 
interest be made payable expressly by the contract or 
by the operation of any rule of law or equity. 

Section twenty-six of the Moratorium Act, 
101930-1931, as amended by the Moratorium and 

Interest Reduction (Amendment) Act, 1931, shall be 
construed as if the words " damages for breach of the 
agreement or for any damages or expenses whatsoever 
incurred by the vendor in or about the agreement " did 

15 not include payments which the court may direct in 
pursuance of this section. 

Such remedy shall be in addition to and not 
in substitution for any other remedy of the mortgagee 
for the recovery of interest. 

20 	1 1 . (1) Where by the terms of a mortgage or an 	Instalments. 
agreement for the purchase and sale of land to which ef. Act No 

this Part of this Act applies, payment is provided by a 48,611d30, 
 

series of regular instalments and the rate of interest is 
not fixed in the mortgage or agreement, or the instal- 

25 ments are expressed to be for principal only and interest 
is stated not to be payable, the instalments shall for the 
purposes of this Part of this Act be deemed to include 
interest at such rate or to such amount as is assessed 
by the court. 

30 

	

	(2) On the application of any party to such 
mortgage or agreement the court may— 

(a) determine how much of each such instalment 
consists of principal and how much of 
interest; 

:35 

	

	(b) determine the respective times at which the 
respective amounts payable for interest shall 
be payable. 

(3) Where the mortgage or agreement was 
entered into before the first day of October, one thousand 

40 nine hundred and thirty-one, the sums so determined 
52-13 	 by 
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by the - •court to be interest shall be subject to the 
provisions of the Interest Reduction Act, 1931, as 
amended by subsequent A cts. 

. (4) This section shall not apply to any mortgage 
5 or agreement in respect of wliich a court has made an 

order under the provisions of section six of the Mora- 
torium Act, 1930-1931. 

12. Where a mortgage for a specific amount provides Mortgages 
for the payment of the principal sum on demand;  and a  T

y
n
a
a
b
n
i n 

10 demand had not at the commencement of the Mora- cf. Act No 
torium Act, 1980, been made, the principal sum Shall 48,1930, 
for the purpose Only of this Part of this Act be deemed 7 

 
to be payable immediately after the commencement of 
the first-mentioned Act. 

15 	13. Notwithstanding anything contained in the Mortgagees 
preceding provisions of this Part of this Act, any mort- in possession. 

gagee in possession, who entered into possession on or c"if" s. 
before the twenty-sixth day of November, one thousand 
nine hundred and thirty, may exercise all or any of his 

20 rights, powers, and remedies under the mortgage without 
leave of the court : 

Provided that, on the application of the mortgagor 
made within three months after the commencement of 
this Act, the court may, if in all the circumstances it 

25 thinks it just and equitable so to do, forbid the 
mortgagee from exercising any power of sale or of 
foreclosur and may otherWise make such order in--the 
preen as to the exercise by the mortgagee of such 
rights, powers, or remedies as it thinks fit, and the 

30 mortgagee shall comply with any such order. 
14. (1) Where a mortgagor is entitled to the benefit Consent by 

or protection of this Part of this Act, he may consent to e
m
x
o
e
r
r
t
e
lf 
s
ant; to 

the exercise by the mortgagee of all or any of his rights, 

remedies e
atdy rights, p ewers 	di , or remedies butsuchconsent 	f, ,shallnot 

35 take away the necessity of the leave of the court, unless mortgagee: 
the consent is in Writing and witnessed by one of the Cf

.  Mid. s.  10. 
persons mentioned in section thirty-seven of this Act. 

(2) Any such consent may be given to a 
particular exercise of any right, power; or remedy or 

40 generally and whether or not any default has been 
made under the mortgage. 

(3) 



• 
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If consent is so given and witnessed, the 
leave of the court shall, so far as the consent extends, 
be unnecessary. 

(a) any consent given prior to the cora- 

	

5 	 mencement of this Act by a mortgagor 
to the exercise by a mortgagee of all 
or any of his rights, powers, or remedies 
if duly given in accordance with the 
provisions then in force of the Mora- 

	

10 	 torium Act, 1930, or any Act amending 
the same ; 

(b) any order made by any court under the 
provisions of the said Act or Act 
amending the same granting leave to a 

	

15 	 mortgagee to exercise all or any of his 
rights, powers or remedies, 

shall be as valid and effective as if such  consent had 
been given or such order made in accordance with the 
provisions of this Act. 

	

20 	15. During the operation of this Part of this Act, Penal rate Of 

;u
t:
p
r
e
en

ed.  interest under the provisions of any mortgage executed 
before the commencement of this Act, shall not be 
chargeable or accrue against the mortgagor or the 
mortgaged, property at a rate higher than the rate 

25 provided in the mortgage and reduced by-the Intere9t 
Recittetion-Aet-5  1441-as-afaenfled-by a sitbseffRent--Aet. (in 
eases where the obligations to pay interest has been 
reduced by or under the provisions of the Interest 
Reduction Act, 1931, as amended by a subsequent Act) 

30 as so reduced. 

a
lic

r
t
ee
t
m
o 

ents 
 

16. (1) The provisions of Divisions 1 and 4 of this Extension of 
Part of this Act shall extend and apply, mutatis g  
mutandis, to an agreement for the sale and purchase of for side and 
land (including exchange) existing at the commencement Lund:mutase  t 

35 of this Act, and to a lease of land containing a compulsory leases containing a purchasing clause existing at sueli commencement. 	purchasing 
clause. 

(2) The court, on application by the lessee, cf. Act No. 
may determine that under the circumstances of the 481;930,  
case some or all of the provisions of the said Divisions 8.  

shall 
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shall apply to a lease of land containing an optional 
purchasing clause existing at the commencement of 
this Act, and such provisions shall then so apply. 

For the purposes of this Part of this Act an 
5 agreement for the sale and purchase of land and a lease 

of land containing a compulsory purchasing clause, 
respectively, shall be deemed to be a mortgage of such 
land by the purchaser to the vendor to secure payment 
of the unpaid purchase-money and interest thereon, and 

10 fulfilment of the conditions set forth in the agreement. 
For the purposes of this Part of this Act a 

lease of land containing an optional purchasing clause 
shall on any application to the court under the provisions 
of this Part of this Act be dealt with by the court as if 

1b the lessee had already notified his exercise of an option 
to purchase under an optional purchasing clause, and as 
if the lessor were mortgagee and the lessee were mort-
gagor of the land, and as if the rent reserved by the 
lease were interest and the agreed purchase-money 

20 were principal-moneys secured. 
The term of the lease may, if necessary, be extended 

by the court for the purpose of giving effect to this 
provision. 

Nothing in this section contained shall 
25 affect any reduction of rent made by or under the 

provisions of the Reduction of Rents Act, 1931. 
Nothing in this section or section nine of 

this Act contained shall prevent the lessor or other the 
person entitled to the rent of the premises comprised in 

30 any such lease from suing for and. recovering any rent 
payable thereunder. 

In this section an agreement for the sale 
and purchase of land means in any case in which land 
is not the whole of the subject-matter of the sale an. 

35 agreement in which the land comprised is, as at the dal c 
of the contract, at least one-half in value of the property 
the subject-matter of the sale. 

17. (1) Notwithstanding anything contained in this A gr cemen ts 
( Part of this Act if the purchaser of any land under fo 

an 	purchase 
 for 

and, 

axle   a n 
of 
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an agreement for the sale and purchase of land existit ,  
at the commencement of this Act and to which tlis 
Part of this Act applies— 

is or becomes in default for a period of  EtRe-yeCtE 

	

6 	two years in payment of any rates and taxes or in 
payment to the vendor of any moneys (other 
than principal of the purchase money) due 
and payable by him under the agreement ; or 
is or becomes in default under any provision 

	

10 	in the agreement express or implied for the 
insurance, maintenance or cultivation of the 
land the subject of the agreement, or the 
payment of charges thereon, including in the 
case of land held under the Crown Lands 

	

15 	Consolidation Act, 1913, the Returned Soldiers 
Settlement Act, 1916, or the Closer Settlement 
Acts, the payments due to the Crown thereon 
or the doing of any act for the preservation 
of the said land, 

20 the vendor may serve by registered post on the pur. 
chaser (and in any case in which the vendor has notice 
of an. assignment of the whole or any part of the pur-
chaser's interest in the agreement on the assignee) 
addressed to his last-known place of address a notice 

25 intimating that he proposes after the expiration of  a 
period of one month from the date when, in the ordinary 
course of post, the notice should be delivered to the 
purchaser or assignee, to exercise any or all of his 
rights under the agreement : 

	

30 	Provided, however, that if any suspension or deferment 
of any such payment shall have been made under the 
provisions of any of the aforesaid Acts, the purchaser 
shall not during the operation of any such suspension or 
deferment be deemed to be in default in respect of such 

35 payment. 
(2) After the expiration of the period of one 

month specified in subsection one of this section the 
vendor may, unless the court upon application made by 
the purchaser or assignee within the period so specified 

otherwise 
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otherwise directs, exercise any or all of his rights under 
the agreement as if the provisions of this Part of this 
Act had not been extended and applied to the agreement. 

Upon application being made under this subsection, 
5 the vendor shall not be entitled to exercise  any of his 

rights under the agreement until such application has 
been heard and a decision given thereon. 

(3) In this section the word " vendor "includes 
the vendor, his executors, administrators, and assigns, 

10 and the word " purchaser " includes his executors or 
administrators. 

1 8. (1) Where by the terms of a mortgage to which Prescribed : this Part of this Act applies, the date fixed by the rgyznt.  
mortgage for payment of the principal sum secured is 

15 a date in the year one thousand nine hundred and 
thirty-six, such date shall be the prescribed date for 
repayment. 

Where by the terms of a mortgage to which 
this Part of this Act applies, the date fixed by the 

20 mortgage for payment of the principal sum secured is a 
specified day of any month in a year earlier than the 
year one thousand nine hundred and thirty-six, the 
prescribed date for repayment shall be the day of the 
month in the year one thousand nine hundred and thirty- 

25 six which corresponds to the specified day in such earlier 
year. 

The prescribed date for repayment of the 
principal sum secured by a mortgage to which this Part 
of this Act applies shall, if the principal sum- 

30 	(a) is payable on demand ; or 
(b) is by virtue of section twelve of this Act deemed 

to be payable immediately after the commence-
ment of the Moratorium Act, 1930, 

be the twenty-eighth day of February, one thousand 
35 nine hundred and thirty-six. 

Where by the terms of a mortgage to which 
this Part of this Act applies the principal sum secured 
by the mortgage is payable only upon notice, notice in 
accordance -with the mortgage may be given by the 

40 mortgagee at any time after the twenty-eighth day of • 
February 
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February, one thousand nine hundred and thirty-six, 
and the date specified in that notice as the date fixed 
for payment shall for the purposes of this Part of this 
Act be deemed to be the prescribed date for repayment. 

	

5 	(5) Until the prescribed date for repayment, 
the rate of interest, and the intervals of time at which 
it is payable, shall be such rate and intervals as are 
prescribed by or fixed under this Part of this Act. 

In the case of a mortgage to which this Part 
10 of this Act applies and which provides for payment by 

instalments, the prescribed date for repayment of such 
part of any instalment as consists of principal, which 
would, apart from such Part have been due and payable 
on or before the twenty-eighth day of February, one 

lb thousand nine hundred and thirty-six, shall be deter-
mined in the sarn,3 manner as if that instalment were 
the principal sum secured by a mortgage to which this 
Part of this Act applies; but nothing in such Part shall 
affect the date for payment of any instalment due and 

20 payable after the twenty-eighth day of February, one 
thousand nine hundred and thirty-six. 

Any party to such mortgage may apply to • 
the court to determine how much of each such instal-
ment is principal and how much interest, and the 

25 court shall so determine. 
Upon or after the prescribed date for repay-

ment the mortgagee may exercise all his powers under 
the mortgage without leave of the court. 

(9j Nothing in this section shall abridge the 
30 time which is ordered or allowed by any court, in pur-

suance of this Part of this Act, for payment of the 
principal sum secured by a mortgage. 

(10) This section shall not apply to any lease of 
land containing an optional purchasing clause. 

	

35 	19.  (1) Notwithstanding anything contained in Power to 
section eighteen of this Act, the court may, upon the extend date 

forpaym
o
lit 

application of the mortgagor made not less than one incases  

month before the prescribed date for repayment, make hardship' 

an order on such terms and conditions (if any) as the 48 cf. 
, 
Act N o.  

court 8.17. 
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court thinks fit, extending the date for payment, and 
may fix the intervals of time and rate at which interest 
is payable during such extended period. 

(2) An application under this section shall nc.t 
5 be granted unless the court is satisfied— 

that the obligation to pay the principal sum 
by the prescribed date for repayment would 
involve serious hardship to the mortgagor ; 
that the conduct of the mortgagor in respect of 
dealings with the mortgagee has not been such 
as to render him undeserving of the benefit or 
protection of this section ; and 
that the granting of the application would not 

15 	seriously embarrass the mortgagee. 
(3) No purchaser or other person dealing in 

good faith with any property affected by the order shall 
be affected thereby unless the order is registered in the 
office of the Registrar-General in the manner prescribed 

20 by regulations under the Conveyancing Act, 1919-1930. 
Where the principal sum secured by a mortgage Mortgagee 

is Bald after the date for payment fixed by the mort- tnootneotniteietled 
gage, but upon or before the prescribed date for where mort-
repayment, or where the court in pursuance of section nt'llyms. 

25 nineteen has extended the date for payment, upon or allowed. 
before such extended date, the mortgagee shall not be cf. Act No. 
entitled to receive any payment by way of interest in :8:118,311. 
lieu of notice. 

21. In the case of a lease of land in force at the Leases of 
30 commencement of this Act— 	 lend con- 

taining an 
which contains an optional purchasing clause ;putricoll: 
by the terms of which the last date for exercise cf. raid. 
of the option is a date not later than thee. 1.9e 
thirty-first day of December, one thousand 

35 	nine hundred and thirty-two ; and 
which has been dealt with by the court under 
this Act or any enactment hereby repealed as 
if the lessee had already notified his exercise of 
the option ; and 

 

10 



a 
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(c) in respect of which the lessee has not in fact 
notified, prior to the commencement of this 
Act, his exercise of the option, 

the lessee may, notwithstanding anything contained in 
i") the lease, notify at any time during the currency of the 

lease and up till the thirty-first day of December, one 
thousand nine hundred and thirty-two, his exercise of 
the option : 

Provided that where, by the terms of any such lease, 
io the date of the expiry of the lease is a date after the 

nineteenth day of December, one thousand nine hundred 
and thirty, and on or before the thirty-first day of 
December, one thousand nine hundred and thirty-
two, the lessee may before the date of expiry of the 

j 5 lease, notify the lessor that it is probable that he will, 
on or before a date specified by him, not being later than 
the said thirty-first day of December, notify his exercise 
of the option, and if the lessee so notifies the lessor the 
term of the lease shall, by force of this Act, be extended 

20 until the date specified by the lessee : 
Provided further that, where the term of a lease is so 

extended, the extension shall be at the same rent, or 
if such rent has been reduced by or under the provisions 
of the Reduction of Rents Act, 1931, at such rent and 

25 upon the same terms and conditions as those prevailing 
immediately before the date upon which, but for this 
Part of this Act, the lease would have expired. 

22. (1) Where the council of any municipality or Power to 
shire applies or has applied to the Public Trustee to arlsetrolland 30 sell land, the Public Trustee shall in the prescribed for rates by 

the Public manner notify all persons interested in such land. 	Trustee. 
Any such person may apply to the court 

for an order under this section. 
In dealing with any application under this 

35 section the court shall consider— 
whether the owner of the land or the person 
liable to pay the rates is able to pay the same ; 
whether the conduct of such owner or person 
has been such as to entitle him to the benefit 

40 	of an order ; 
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(0) whether the default in payment has been. 
caused or contributed to by economic or 
financial conditions affecting trade or industry 
in the State ; 

	

5 	(d) whether the granting of the application would 
be reasonably likely to enable the applicant, 
having regard to his circumstances and the 
economic and financial conditions aforesaid, 
to meet his obligations within a reasonable 

	

10 	time. 
On any such application the court may by 

order postpone the sale of such land. 
The court may at any time on the applica7  

tion of such person or of the council, or of the Public 
15 Trustee, by order vary or rescind any order made under 

this section. 
In this section " court " means a judge of 

the Supreme Court or of any district court. 

23. (1) When the council of any municipality or Power to 

20 shire institutes proceedings for the recovery of rates by terrdzieraktoing  

suit in equity for the enforcement of the charge for realise charge 

rates on land, any person interested in such land may  of rates. 
 

apply by motion in the suit for an order staying 
proceedings in the suit. 

	

25 	(2) The provisions of subsection three of section 
twenty-two of this Act shall apply, mutatis mutandis, to 
and in respect of any application made under this section. 

On any such application the court may make 
an order staying either generally or for a time specified 

30 in the order and on such terms and conditions as it 
thinks fit proceedings in the suit. 

The provisions of subsection five of section 
twenty-two of this Act shall apply, mutatis mutandis, 
to and in respect of any order made under this section. 

	

35 	(5) This section applies to proceedings insti- 
tuted before as well as to proceedings instituted after 
the commencement of this Act. 

DIVISION 
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DIVISION 2.—Hire-purchase agreements. 
In this Division— 	 Interpreta-

" Hirer " means a purchaser or lessee of goods Atilt No. 48, 
under a hire-purchase agreement, whether 1930,8.20 (8). 

	

5 	such purchaser or lessee is described as hirer, 
purchaser, lessee, or otherwise ; and includes 
any person deriving title under or through a 
hirer. 

" Vendor " means a person who has disposed of 

	

10 	goods under a hire-purchase agreement 
whether such person is described as vendor, 
owner, lessor, or otherwise ; and except in 
subsection three of section twenty-seven in-
cludes any person deriving title under or 

	

15 	through a vendor to his interest miler-slieh 
agreement: in such goods. 

(11 This Division of this Part of this Act shall Application 
apply to all hire-purchase agreements made or executed of 
prior to the commencement 	 of. 

 
of this Act whether or not 648.  

20 any option to purchase expressed in the agreement 
has subsequently to such making or execution expired 
or been determined and whether or not the term fixed 
therein for the hiring has expired, if in any such case 
the goods the subject of such agreement are in the 

25 possession of the hirer, except— 
(a) any hire-purchase agreement made after the 

nineteenth day of December, one thousand nine 
hundred and thirty, but prior to the second 
day of October, one thousand nine hundred 

	

30 	and thirty-one, which contains a covenant or 
condition expressly excluding the proVisions of 
the Moratorium Act, 1930, and such covenant 
or condition has not been declared void in 
pursuance of the provisions of subsection three 

35 	of section thirteen of the Moratorium Act, 
1930-1931;  

(b) any hire-purchase agreement made on of 
after the second day of October, one thousand 
nine hundred and thirty-one, which contains a 

	

40 	covenant or condition expressiy excluding , the 
provisions 
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provisions of the Moratorium Act, 1930-1931, 
and is witnessed and certified in the manner 
required by section ten of the said Act. 

(2) This Division of this Part of this Act shall 
5 not apply to any hire-purchase agreement made or 

executed after the commencement of this Act. 
26. (1) A vendor shall not, without leave of the Restriction 

court-- 	 on rights of 
vendors. 

call up or demand payment from the hirer of cf. Act No 
1!) 	any sum due under a hire-purchase agreement ;:84930, 

commence any action or proceeding for the 
breach of any covenant or condition expressed 
or implied in any hire-purchase agreement ; 

(c, take any steps for obtaining possession of the 
13 	goods the subject of a hire-purchase agreement. 

Nothing in this section shall preclude the 
person to whom an instalment is, by the terms of a hire-
purchase agreement, due, from taking action to recover 
the same in any court of competent jurisdiction, but 

20 the defendant in  any such action may file a defence 
relying on this Act, and such court shall in such action 
in addition to any other defence set up consider the 
claim of the defendant for relief, and may grant such 
relief under the provisions of this Act as appear to such 

23 court just and equitable, and in granting such relief the 
court shall in such action take into account the conduct 
of both parties to the transaction. 

Notwithstanding the provisions of this section 
where the terms of any hire-purchase agreement provide 

30 that the goods the subject-matter of the agreement shall 
not without the consent of the vendor be removed from 
the premises where such goods are kept or to which they 
have with the consent of the vendor been removed, and 
such goods have before or after the commencement of 

35 this Act been removed from such premises without the 
consent of the vendor, then and in any such ease the 
vendor may without leave of the court repossess such 
goods and exercise all or any of his rights, powers, and 
remedies under the hire-purchase agreement : 

Provided 
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Provided nevertheless that the hirer may within one 
month after such repossession apply to the court for an 
order that the goods be returned to him, and the court 
may in its discretion and having regard to all the cir- 

5 cumstances of the ease order such return upon such 
terms and conditions as it thinks fit. 

27. (1) The court at any time, on the application of 
any party to a hire-purchase agreement, may readjust 
the amount of the instalments, and may at the same or 

10 any other time postpone the payment of all or any 
instalments in such manner and for such time as the 
court thinks just, due regard being had to the rights 
and interests of both parties to the agreement, to the 
conduct of the hirer, and to all the circumstances of the 

15 case. 
In any such readjustment the court may direct 

interest upon any postponed instalment at such reason-
able rate as it may fix to be paid to the vendor. 

In any proceeding to recover an instalment the court 
20 may exercise the powers conferred by this subsection. 

This section and section twenty-six of this 
Act shall extend to all instalments the payment of which 
is provided for by a hire-purchase agreement, whether 
such agreement describes such instalments as rent or hire 

25 or otherwise, and whether or not the hirer is in default 
at the date of the application or proceedings. 

Where a vendor has, since the first day of 
June, one thousand nine hundred and thirty-two, and 
before the commencement of this Act retaken possession 

r.0 of any goods which were, on the said first day of June, 
in the possession of the hirer, and were at or prior to 
that day the subject of a hire-purchase agreement to 
3A-4414-41e-ppe*isiehs-ef--this-PiVieri014-ef-this Part of thio 
A et-apply3  other than one of those referred to in para- 

:35 graphs (a) and (b) of subsection one of section twenty-five, 
then in any such case, upon the application of the 
hirer made within one month from the commence-
ment of this Act, the court may if the goods are then 
in the possession or within the control of the vendor, 

43 and if in all the circumstances it thinks it desirable so 
to 

Readjust- 
ment by 
court. 
cf. Act No. 
48, 1930, 
s. 20. 
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to do, order that such goods be returned to the hirer 
upon the terms that he held the-same-sahjeet-to the terms 
add-collitiolls of-the lilfe-purchase aOpeement-to-w-hielt-they 
relate, (+WI stillieet also to aay further terms or coaditions-as 

5 to payment  of cosh, or-oth-ori4se that-the- court-a-iff-ill+pese. 
such terms and conditions (including. conditions as to 
the payment of costs) as the court thinks fit. 

Where the goods are not, at the date of any appli-: 
cation under this subsection, in the possession or 

10 within the control of the vendor, the court may make 
such order as to payment of compensation by the 
vendor to the hirer as to it seems fit. 

DIVISION  3.—Judgment debts. 
28.  (1) Where the Stipreme Court or any other Relief of 

15 court has given judgment or made an order for the judgment 
payment by any person to any other person of a sum of cf

. 
 Act No.  

money, and such court is satisfied that immediate 48, 1930, 
payme,nt of the whole or part of the money would inflict LH.  
great hardship on the person adjudged or ordered to pay 

20 the money by reason of the operation of this Act or 
any enactment repealed by this Act upon his property 
or investments, or upon the realization thereof, or by 
reason of any other cause Whatsoever which such court 
in the circumstances of the case deems sufficient, such 

25 court may, at the time of the entry of judgment or the 
making of the order or subsequently thereto, upon the 
application of the person adjudged or ordered to pay 
the money, in its discretion, if in all the circumstances 
it thinks it desirable so t6 do, order that the payment 

30 of the whole or part of the sum of money in question 
shall be deferred until such time and upon such conditions 
as such court thinks fit. 

A default judgment shall be deemed to be an order 
of the court. 

35 	(2) An order may be made under this section in 
respect of judgments or orders for the payment of 
money given or made by any court before the com-
mencement of this Act as well as in respect of 
judgments or orders given or made after the com- 

40 mencement of this Act. 
In 

4 
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In any case where after the commencement of this 
Act proceedings are instituted against a person in any 
court for debt or damages or for an order for the pay-
ment of money, such person may at any time after the 

	

5 writ, summons, or other originating process has been 	th 

served on him make an application under this section, 
and such application shall take effect as from the date 
of any judgment or order that may be made in the 
proceedings against him. No such application shall be 

10 taken or construed as an admission of liability by such 
person. 

(3) An application under this section shall 
operate as a stay of proceedings upon the judgment 
until the hearing of the application. 

15 	(4) The court may rescind or vary any decision 
or order previously made by it. 

(5) The jurisdiction and powers conferred by 
this section on a district court may be exercised by 
the judge of the district court in which the judgment 

20 was obtained or order was made for the payment of 
money or by any judge of the district court of the 
metropolitan district sitting in Sydney. 

DrvrsioN  4.—Jurisdiction and procedure. 
2 9. (1)  The courts having jurisdiction under Divi- Court. 

25 sions 1 and 2 of this Part of this Act shall be— 
in any application in respect of licensed 
premises within the meaning of the Liquor 
Act, 1912, the Licenses Reduction Board 
constituted under the Liquor (Amendment) 

30 

	

	Act,  1919, or where the amount of the 
principal sum owing on the security thereof 
is under one thousand pounds, a member of 
that board ; 
in any application in respect of a mortgage 

35 

	

	(other than a mortgage of licensed premises) 
in which the principal sum owing on the 
security thereof is three thousind pounds or 
over, the Supreme Court ; 

(0) 
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(c) in any application in respect of mortgages 
other than those specified in paragraphs (a) 
and (b) of this section and in respect of all hire-
purchase agreements, a district court or a 

5 court of petty sessions holden before a stipen-
diary or police magistrate. 

(2) If on any application to a court under this 
Part of this Act an objection is taken to the jurisdiction 
of the court based on the amount of the principal sum 

10 owing on the mortzage, the court shall determine the 
objection summarily, and no order made by the court 
shall be challenged for defect of jurisdiction based on 
such objection, but the decision of the court as to such 
amount shall not operate as an estoppel between the 

15 parties or their privies in any subsequent proceedings. 
30. (1) The jurisdiction conferred on a court by  Jurisdiction this Part of this Act may be exercised by a judge of bow

urt— 
the court sitting either in court or in chambers, or in ciserer.  
the case of a court of petty sessions, by a stipendiary or cf. Act No. 

20 police magistrate. 	 48, 1930, 
13. 9. Any application to the Supreme Court or a 

district court under this Part of this Act may be made 
on motion or summons in accordance with the rules of 
court respectively applicable to motions or summonses 

25 in such courts. 
Any court hearing any application under 

this Part of this Act may order notice to be given to 
such persons as it thinks fit, or such court may, under 
such circumstances as it thinks fit, hear any application 

30 ex parte, or order substituted service of notice of the 
application on, or dispense with notice to, such persons 
affected by the application as it thinks fit. 

In dealing with an application under this 
Part of this Act the court may— 

:;- (a) grant or adjourn the application upon such 
terms and conditions (if any) as the court 
thinks fit ; or 

(h) refuse the application ; or 
(c) at any stage of the hearing allow such amend- 

i0 	ments of the application or other process as it 
thinks fit. 
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(a) Any court hearing any application under 
this Part of this Act may in its discretion direct that 
the application be heard in camera and shall so direct if 
so requested at any stage of the proceedings by fifty 
party: all parties appearing. Such a direction shall nbt 
preclude a barrister or solicitor from being present at the 
proceedings for the purpose of reporting the case for the 
New South Wales State Reports or Weekly Notes 0.140-12 
any-pegistepeEl-new-spapep: 

10 	 (b) No report of the proceedings heard in 
camera shall be published which discloses the names or 
identity of any of the parties to any application under 
this Part of this Act heaffl--eitl+ef-ili-eamera or in open-eon-Ft: 
Any publication in contravention of the foregoing pro- 

15 vision shall be punishable as contempt of the Supreme 
Court. 

Any judge of a district court or stipendiary 
or police magistrate by whom any application under 
this Part of this Act is being heard may, if he thinks 

20 any question raised by such application is of special 
difficulty or importance, refer the whole application to 
the Supreme Court, and thereupon the whole of the 
record in any such proceeding shall be forwarded by the 
district court registrar or the clerk of petty sessions, as 

25 the case may be, to the Supreme Court, and the Supreme 
Court or a judge thereof shall hear and determine the 
application. 

Any determination, decision, judgment, 
direction, order, or assessment made or given by any 

30 court in any matter arising under this Part of this 
Act shall be final and conclusive and without appeal, 
but all district courts and courts of petty sessions shall 
be bound by and follow decisions of the Supreme Court 
or a judge thereof on the construction of this Act. 

35 

	

	(8) The court may reconsider any matter which 
has been dealt with by it, or rescind, or vary any 
decision or order previously made by it. 

(9) The costs of any application under this Part 
of this Act to the court shall be in the discretion of the 

40 court, and the court when allowing any costs to any 
party under such Part may, if it thinks fit, assess the 
amount thereof. 

52—C 	 3 1 . 
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31. (1) On any application by a mortgagee under Enforcement 

this Part of this Act for leave to enter into possession of orders' 
of the mortgaged property the court may, if the 
mortgagor be in actual possession of the mortgaged 

5 property, order the mortgagor to deliver up possession 
of the same. 

If such order be made by the Supreme Court 
the mortgagee shall, if the mortgagor refuses or neglects 
after due service of such order to obey the same, be 

10 entitled without any further order to a writ of assistance 
or habere facias. 

If such order be made by any court other 
than the Supreme Court, and the mortgagor after due 
service of such order refuses or neglects to obey the 

15 same, the mortgagee may file in the office of the Master 
in Equity a copy of such order certified by the proper 
officer of the court making the order, and shall thereupon 
without any further order be entitled to a writ of 
assistance or habere facias. 

20 	(4) Any order for the payment of money or of 
costs made by a court of petty sessions or by the Licenses 
Reduction Board or a member thereof under this Act 
shall operate as an order for the payment of money 
under the Small Debts Recovery Act, 1912, and be 

25 enforceable as such under the provisions of that Act. 
(5) Without limiting the interpretation of 

" mortgagor " in section two that word shall in this 
section include any puisne mortgagee. 

32. (1) Any order made on any application under Registration 
30 the provisions of Division 1 of this Part of this Act may of orders.  

be registered in the office of the Registrar-General in 
the manner prescribed by regulations under the 
Conveyancing Act, 1919-1930. 

(2) No such order shall as against a purchaser 
35 be invalidated on the ground of want of jurisdiction or 

want of any party, concurrence, consent, notice, or 
service, whether the purchaser has notice of any such 
want or not. 

PART 
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PART III. 

LIABILITY OF MORTGAGORS OF LAND. 

33. In this Part, unless the context or subject-matter Interpreta- 
otherwise indicates or requires,— 	 Hon. 

	

5 	" Moratorium Act " means the Moratorium Act, 
1930, as amended by subsequent Acts. 

" Mortgagor " does not include a person who has 
guaranteed the payment of money notwith-
standing that the payment of such money or 

	

10 	the performance of such guarantee is secured 
by a mortgage of land. 
ii-Meet-gage of land-"—means  any mortgage-whepe 
lan-cl—in- Now South Wales Serms—the--w-hele—ef 
part of  the security. 

	

15 	"Principal moneys secured by a mortgage of land" 
include moneys paid by a puisne to a prior 
mortgagee for interest on his mortgage or to 
redeem or procure a transfer of such mortgage 
but do not include moneys paid or expended by 

	

20 	a mortgagee in payment of rates, taxes, or 
insurance premiums, or for the protection, 
preservation, or otherwise for the benefit of 
the mortgaged property, or moneys due by a 
mortgagor to a mortgagee for goods supplied 

	

25 	or for services rendered, notwithstanding that 
under the provisions of the mortgage or other-
wise the mortgagee may or does add the 
moneys so paid, expended, or due to the 
principal sum secured by the mortgage. 

30 34. (1) Except as in this Part provided no action, Restriction 

suit or proceeding shall be commenced or continued by loinior 
 r
t
Iligte of 

ee  

a mortgagee for the payment by a mortgagor of any 
moneys secured by a mortgage of land executed or 
given before the commencement of this Act, or interest 

35 thereon, unless the mortgagor, his attorney or agent, or 
some other person having power in that behalf has, 
after the commencement of this Act, by instrument 
under his hand, confirmed any covenant or agreement 

in 
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in the mortgage expressed or implied for such pay-
ment, and unless the knowledge and approval of the 
mortgagor, his attorney or agent, or other person, as 
the case may he, of the confirmation of such covenant 

5 or agreement, is evidenced by a certificate signed in 
accordance with subsection three of this section. 

In the case of a memorandum of mortgage or encum-
brance under the provisions of the Real Property Act, 
1900, such instrument and certificate shall be presented 

10 to the Registrar-General in duplicate for registration, 
and the Registrar-General may register the same. 

In the case of a mortgage or charge under the 
provisions of the Companies (Registration of Securities) 
Act, 1918, such instrument and certificate or verified 

15 copy thereof shall, within thirty days after the 
execution of such instrument, or, if such instrument 
be executed out of New South Wales, within thirty 
days after the date on which such instrument or copy 
would in due course of post, if despatched with due 

20 diligence, have been received in New South Wales, 
be delivered to the Registrar of. Joint Stock Companies, 
and on receipt thereof the Receistrar shall enter par-
ticulars thereof in the register of mortgages and charges 
of the mortgagor company kept by him in pursuance of 

25 the said Act. 
(2) Except as in this Part provided no action, 

suit or proceeding shall be commenced by a mortgagee 
for the payment by a mortgagor of any principal moneys 
secured by a mortgage of land executed or given after 

30 the commencement of this Act, or interest thereon, 
unless such mortgage contains an express covenant or 
agreement for such payment and unless the knowledge 
and approval of the mortgagor, his attorney or agent, or 
some other person having power in that behalf, 

85 executing or giving the mortgage, of the insertion of 
such covenant or agreement, is evidenced by a certifi-
cate signed in accordance with subsection three of this 
section. 

(8) Such certificate shall be written or endorsed 
40 on the instrument of confirmation or mortgage instru-

ment, as the case may be, and shall be in or to the effect 
of 

(7: 
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of such of the forms in the Schedule to this Act as may 
be appropriate, and shall be signed by one of the 
persons mentioned in section thirty-seven of this Act 

Provided that in any case in which a series of deben-
5 tures contain a charge over any land of a corporation 

and there is no trust deed, or other instrument 
mortgaging or charging such land to secure such 
debentures, the certificate referred to in subsection two 
of this section shall be endorsed on one of the deben-

10 tures of • the series or a verified copy thereof, and— 
if the corporation be a company formed or • 
registered under the provisions of Part I of the 
Companies Act, 1899, shall be delivered to the 
Registrar of Joint Stock Companies with the 

15 	documents required to be filed with or deliVered 
to the said Registrar for registration of the 
debentures under the provisions of the Com-
panies (Registration of Securities) Act, 1918, 
and the said Registrar shall include particulars 

20 	of such certificate in the particulars of the 
charge entered by him in the appropriate 
register kept by him in pursuance of the said 
Act ; 
in any other case shall be registered under the 

23 	provisions of the Registration of Deeds Act, 
1897. 

- (4) Any covenant or agreement so confirmed 
and evidenced as in subsection three of this section 
provided shall be as valid and effectual as if subsection 

30 seven of section twenty-five of the Moratorium Act had 
not been enacted. 

(5) Nothing in this section contained shall in 
any way affect— 

any of the rights, powers, or remedies of the 
3t 	mortgagee to, over, or against the mortgaged 

property ; 
any of the rights, powers, or remedies of a 
mortgagee upon any security for the payment 
of money other than a mortgage of land and 

40 	whether collateral thereto or not, and whether 	(14. 
such security gives a charge over property or 
not. 	 (6) 
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(6) Nothing in this section or in section twenty-
five of the Moratorium Act contained shall in any way 
affect— 

the remedy given to a mortgagee by section 

	

5 	ten of this Act ; 
any of the rights or remedies of a holder in 
due course of any bill of exchange, promissory 
note, cheque, or other negotiable instrument 
against any person liable thereunder ; 

	

10 	(c) any of the rights of action or other remedies 
of a mortgagee against a mortgagor to recover 
advances made or the amount of credits 
provided or given after the commencement of 
this Act in the case of a mortgage executed 

	

15 	before the commencement of this Act whereby 
further advances or further credits are secured. 

(7) Nothing in this section or in section twenty-
five of the Moratorium Act contained shall be construed 
so as to affect any right, power, or remedy of the mort- 

20 gagee for the recovery of any moneys secured by a 
mortgage of land and interest thereon in the event of— 

a sequestration order being made against the 
mortgagor ; or 
the mortgagor executing a deed of assignment 

	

25 	or of arrangement under the provisions of any 
bankruptcy law for the time being in force ; or 
an order being made or resolution passed for 
the winding-up of the mortgagor being a 
company ; or 

	

30 	(d) the estate of a deceased mortgagor being insol- 
vent and being administered by or under the 
direction of any court. 

35. (1) Subsection seven of section twenty-five of con.tru:tion 
the Moratorium Act shall be construed as if— 	of Mora- 

	

35 	 torium Act, 
(a) the word " mortgagor " in the said subsection 1930-1931. 

did not include— 
(i) a person who has guaranteed the pay-

ment of any money notwithstanding 
that the payment of such money or 

	

40 	 the performance of such guarantee is 
secured by a mortgage as defined by 
the said Act; and 
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(ii) a lessee under a lease containing an 
optional or . compulsory purchasing 
clause, and 

(b) the words " the mortgaged property " in the 

	

5 	said subsection meant any property real or 
personal held by or given to the mortgagee 
whether from or by the mortgagor or any 
other person as security for the moneys 
secured by the mortgage ; and 

	

10 	(c) the expression " mortgage of real property" 
meant the same as " mortgage of land " in 
this Part of this Act. 

(2) Subsection six of the said section of the 
Moratorium Act shall be construed as if the words 

15 " a contract fer—the of sale of real property " meant in 
any case in which land is not the whole of the subject-
matter of the sale, a contract in which the land com-
prised is as at the date of the contract at least one-half 
in value of the property the subject-matter of the sale. 

	

20 	(3) Nothing in the said section of the Mora- 
torium Act or in this Part of this Act contained shall 
be construed so as in any way to impair the rights, 
powers, or remedies of a mortgagee against a person 
who has guaranteed the payment of money notwith- 

25 standing that the payment of such money or the 
performance of such guarantee is secured by a mort-
gage of land. 

(4) Nothing in the said section of the Mora-. 
torium Act contained shall be construed so as to affect 

30 the right of a purchaser under a contract for the sale 
and purchase of land, whether alone or together with 
other property, his executors, administrators, or assign:1. 
to sue the vendor, his executors, administrators, c. 
assigns, for the specific performance of such contract 

35 or for the repayment of any deposit or instalments of 
purchase-money paid by him or them under such 
contract. 

36. (1) A trustee, who holds any property being the Trustees 

whole or part of the estate of the deceased person or proteation. 

40 the whole or, part of the estate subject to the trust as the 
case 
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case may be, all or any of which is subject to a mortgage 
of real property or to a mortgage of land as the case may 
be, shall not be deemed guilty of any breach of trust or 
breach of duty by reason only of his paying or repaying 

5 out of such property any principal moneys, or inteteSt 
secured by the mortgage, where such payment or 
repayment would not have been improper if this Act, 
or the Moratorium Act, had not been enacted. 

If any mortgagee is a trustee, such mort- 
le gagee shall not be deeme guilty of any breach of 

trust by reason only of his agreeinn•
° 
 with a mortgagor 

to a reduction of the rate of interest payable under -any 
mortgage forming part of the trust estate. 

If any mortgagee is a trustee such mortgagee 
15 shall not be deemed guilty of any breach of trust 

by reason only ,of hig agreeing with a mortgagor for the 
extension or renewal of a mortgage existing at the date 
of commencement of this Act although at the time of 
such renewal the loan by reason of depreciation in value 

20 of the property subject to Such mortgage may exceed 
two-thirds of the value of such property. 

In this section " trustee " includes personal 
representative of a deceased person, committee of the 
estate of an insane person, manager of the estate of an 

25 incapable person, the Master in Lunacy, the Master in 
Equity, and any other .person acting in any fiduciary 
capacity. 

Nothing in this Act shall be so construed as 
to render a trustee liable as for breach of trust or breach, 

30 of duty where the act or agreement complained of 
though done or made before the commencement 'of this 
Act would not render a trustee so liable if done or made 
after such commencement or submit him to any liability, 
for any: act done by him prior to such commencement' 

35 where such act was then lawful. 

PAR ii 

• 



6 
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f 
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PART IV. 
MISCELLANEOUS. 

37. (1) Any consent, knowledge, approval, or any Authentica-other matter or thing required by this Act to be witnessed tci: 1.4 
ts, dcc. 5 or certified may be so witnessed or certified by any of the cf. Act No. following persons— 	 48,1 10930, 

s. 	; (a) where the mortga ge, memorandum, or other 
instrument is exec uted by the mortgagor in 
New South Wale s, by a commissioner for 10 

	

	affidavits, clerk of petty sessions, or solicitor or 
conveyancer who is not the solicitor or con-
veyancer for the m ortgagee ; 
where the mortgage, memorandum, or other 
instrument is executed in New South Wales 15 

	

	by a commissioner for affidavits, clerk of petty 
sessions, or solicitor or conveyancer who is not 
the solicitor or conveyancer for th,e mortgagee, 
and if the knowledge and approval required to 
be witnessed are those which are so required 20 

	

	by subsection (2) of section thirty-four of this 
Act, by any of the persons abovementioned or 
by a justice of the peace ; 
where the mortgage, memorandum, or other 
instrument is executed by tho me4ageF out- 

25 

	

	side New South Wales, by any of the persons 
respectively mentioned in subsection one of 
section one hundred and sixty-eight of the 
Conveyancing Act, 1919-1930, or any person 
appointed by the Chief Justice thereunder. 

30 	(2) Where any such consent, knowledge, or approval has been so witnessed or certified, such attes-tation or certificate shall be conclusive evidence of such consent, knowledge or approval. 
38. A personal representative of a deceased person, Protection of 35 or a trustee, shall not be deemed guilty of any breach trtelispleAso 'ilf  of trust or breach of duty by reason only of the fact consents. 

that— 
(a) he gives any consent under section six or 

section fourteen of this Act; 
(b) 
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(b) he has given any consent under section ten of 
the Moratorium Act, 1930, or under that 
section as amended by the Moratorium 
(Amendment) Act, 1931. 

	

5 	39. (1) Any corporation or any personal represen- Power of 
tative of a deceased person, or any trustee, attorney, atrtut:rt

n

ees:i 

or agent having power to execute a mortgage shall have  dtc.,  t:) 
and be deemed always to have had power— exclude Act 

and to 
to include in such mortgage a condition or cerecfiurtme or 

	

10 	covenant expressly excluding the provisions  covenants. 
of this Act or of any enactment repealed by 
this Act ; 
to confirm any covenant or agreement express 
or implied for the payment or repayment of 

	

15 	principal moneys or interest contained in a 
mortgage of land executed or given before the 
commencement of this Act ; 
to include in any mortgage of land executed 
or given after the commencement of this Act 

	

20 	an express covenant or condition for the 
payment or yepayment of principal moneys or 
interest; 
to cDmpound or settle and pay the amount to 
be paid on any contract of guarantee which is 

	

25 	affected by this Act or by any enactment 
repealed by this Act and which was entered 
into by the corporation or by his testator 
settler or intestate principal. 

(2) This section shall apply only if and as far 
30 as a contrary intention is not expressed in the instru-

ment, if any, creating the trust or conferring the 
power, and shall take effect subject to the terms of that 
instrument and to the provisions therein contained. 

40. Nothing in Part II or Part III of this Act or  Rights of 
35 in the Moratorium Act, 1930, as amended by subsequent  rme p

r. t
e 

 tat 
of 

 i  
Acts, shall prevent any mortgagee who is sued by a  set-off and 

mortgagor from pleading or setting up in any such action  cross-active.  
or suit by any plea of set-off or cross-action or by counter- 
claim any claim or demand which under the provisions of 

40 the said enactments, or any of them, he could not sue 
for 
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for except with the leave of .the court or any claim 
or demand in respect of any covenant, agreement, or 
stipulation which is avoided by section twenty-five of 
the said Act as so amended : 

	

5 	Provided that such mortgagee shall not be entitled 
under the provisions of this section to recover in such 
action or suit any amount by which such claim or 
demand is found to exceed the debt or demand proved 
by the plaintiff. 

	

10 	41. (1) Notwithstanding anything in this Act or in Rights aria' 
the Moratorium Act, 1930, or any Act amending the 	hiesr

p
:mrs  of 

same contained, where any person has whether before entities to 
or after the commencement of this Act guaranteed the gboleattoefe. 
payment of any money or the performance or observance 

15 of any obligation, and such payment, performance, or 
observance, or such guarantee was or is secured by a 
mortgage of real—er—pepsenal—pr-operty land, the person 
entitled to the benefit of the guarantee may give to the 
guarantor not less than three calendar months' notice of 

20 his intention to exercise all or any of his rights, powers, 
and remedies against the guarantor or against any 
property mortgaged by the guarantor to secure the 
guarantee, and after the expiration of the said period of 
notice the person entitled to the benefit of the guarantee 

25 may, subject to the provisions of this section, exercise 
such of the said rights, powers, and remedies against 
the guarantor and against any property mortgaged by 
the guarantor to secure the performance of the 
guarantee as he would have been entitled to exercise 

30 if this Act, and the said Act as amended, had not been 
passed. 

(2) Any guarantor who has been given any 
such notice may within the time limited by the notice 
apply to the Supreme Court for an order under this 

35 section, 
Notice of the application shall be given in the manner 

prescribed by rules of court to the person entitled to the 
benefit of the guarantee, to any co-guarantor, and to 
the principal debtor or person the performance or 

40 observance of whose obligation the guarantor has 
guaranteed. 

(3) 
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The provisions of section thirty of this Act 
relating to the exercise of the jurisdiction shall so far as 
applicanle extend to any proceeding under this section. 

On any such application the court,. if 
5 satisfied that the exercise by the person entitled to the 

benefit of the guarantee of such rights, powers, or 
-remedies, or any of them, would inflict great hardship on 
the guarantor by reason of the operation of this Act or 
of any Act by this Act repealed upon his property or 

W investments, or upon the realisation thereof, or by 
reason of the operation of the Farmers' Relief Act, 
1932, on any remedy of the guarantor against the 
principal debtor or by reason of the conduct of the 
mortgagee or any receiver appointed by him in or 

1r) about the realisation of the mortgaged property, or by 
reason of any other cause whatsoever which such court 
in the circumstances of the case deems sufficient, may 
in its discretion, if in all the circumstances it thinks it 
desirable so to do, order that the exercise of such rights, 

20 powers, and remedies, or any of them, be deferred for 
such time and upon such conditions as such court shall 
determine or order that such conditions as such court 
thinks fit be imposed on the exercise of such rights, 
powers, or remedies, or any of them. 

25 In determining the time for which the exercise of 
such rights, powers, or remedies shall be deferred the 
court shall (inter alia) take into consideration any 
depreciation in value, since the date of the guarantee, 
of any security given by the mortgagor or the guarantor 

30 to the mortgagee, and the prospect of recovery in whole 
or in part of the value of such security. 

The court may impose upon any party 
terms relating to the enforcement of rights of reimburse-
ment or of contribution and may extend the benefit of 

35 Part II of this Act or of any provision thereof to the 
mortgagor, guarantor or any co-guarantor, and may on 
the hearing. of the application or at any time thereafter 
order that any right of any party arising out of the 
transaction may be exercised or enforced in such manner 

$0 and subject to such conditions, or that any such exercise 
or 
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or enforcement be deferred for such time and subject to 
such conditions as to it seems just having regard to all 
the circumstances. 

On any such application the court may 
5 order such notice as it deems sufficient to be given to 

the principal debtor or person, the performance or 
observance of whose obligation the guarantor has 
guaranteed or where satisfied that such principal debtor 
or person cannot conveniently be served may dispense 

10 with service thereof and proceed to hear and determine 
the matter. 

In this section the term guarantor includes 
any person in whom the estate of a guarantor shall 
have become vested under or by virtue of any sequestra- 

15 tion order or any deed of assignment or arrangement 
under the provisions of any bankruptcy law for the 
time being in force and the personal representatives of 
a deceased guarantor. 

Where a guarantee has been given for the 
20 payment of money, upon default being made in the 

payment thereof upon demand or notice, nothing  
contained in this Act, or in any Act hereby repealed, 
shall prevent a demand or notice for payment from 
being at any time made or given so that as between 

25 the guarantor and the person entitled to the benefit of 
the guarantee, such demand or notice shall have the 
same effect as regards default as if this Act and the 
Acts hereby repealed had not been passed. 

Where a person entitled to the benefit of 
30 a guarantee can exercise any of his rights, powers, or 

remedies against the guarantor without obtaining the 
leave of the court pursuant to the provisions of section 
nine of this Act, this section shall not be deemed to 
impose on such person the obligation of giving to 

35 the guarantor the notice specified in subsection one 
of this section. 

Nothing in this Act contained shall in any 
of the following cases impose on a person who immediately 
prior to the date of commencement of the Moratorium 

40 and Interest Reduction (Amendment) Act, 1931, was 
liable under a contract whereby the payment of a debt 

secured 
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by a mortgage of land was guaranteed, any 
to which he would not have been subject if this 
not been passed— 
in 

 
any case where the mortgaged property or 

	

5 	more than one-half in value thereof at the 
commencement of this Act has been sold by 
the mortgagee between the eleventh day of 
December, one thousand nine hundred and 
thirty-one, and the said commencement; 
in any case where the guarantor under a 
contract of guarantee is the husband or wife 
of the mortgagor and the mortgaged property 
is-at was for a period of at least three months 
at any time between the commencement of 

	

15 	the Moratorium Act, 1930, and  the com- 
mencement of this Act the matrimonial home 
of the mortgagor and the guarantor and the 
principal sum owing under the mortgage at 
shell-sennneneenlent the commencement of this 

	

20 	Act  does not exceed the sum of two thousand 
pounds; 
in any case where land is vested in a person in 
trust for two or more persons (whether includ-
ing himself or not) as joint-tenants, tenants-in- 

	

25 	common or co-partners, and the person in 
whom the land is so vested mortgaged it to 
secure the payment of money advanced for the 
benefit of the persons beneficially entitled, and 
one or more of the persons so beneficially en- 

	

30 	titled guaranteed the payment of such moneys 
by a covenant or stipulation in or endorsed on 
the deed or instrument of mortgage. 

Nothing in this Act or the Moratorium 
Act, 1930-1931, as amended by subsequent Acts, shall 

35 be construed to impair the right of a guarantor to 
reimbursement by a mortgagor or to contribution from 
any co-guarantor. 

This section  Rhall  apply only in respect of 
contracts of guarantee made prior to the commencement 

40 of this Act which were affected by the provisions of Part 
IV of the Moratorium A .t, 1930-1931, as amended by 
subsequent Acts. 	 42. 

secured 
liability 
Act had 

(a) 

10 	(b) 

(c) 
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Nothing in this Act or in any enactment by Policies of 
this Act repealed shall prevent a mortgagee from in"r""' 
claiming, suing rfor, or receiving the proceeds of any 
policy of insurance in any case in which the terms or 

5 conditions of the policy or of any mortgage provide that 
such proceeds shall be payable by the insurer to the 
mortgagee. 

(1) Where any pm 
exceeding ten thousand p 

10 made any covenant, contra 
vendor expressly excluding 
torium Act, 1930, in relatio 
sale and purchase of the lan 
of the right given him by 

15 Moratorium Act, 1930-1931 
torium and Interest Reducti 
rescinded the agreement, 
standing anything in the 
time within one month after 

20 Act, sue the purchaser for d 
agreement for the sale and 

(2) The vendor Oral 
to recover such damages 
would be entitled to if, b 

25 Moratorium Act, 1930-19 
rescission by the puicha 
repudiation by the purcha,  
4443. Any person who contravenes or fails to comply  Offences. 
with any provision of this Act or with any order directing Act No. 44, 

30  a mortgagee or mortgagor to vacate the mortgaged  1930,  21 
property or with any order made pursuant to section 
thirteen of this Act shall be guilty of an offence against 
this Act and shall be liable upon summary conviction 
to a penalty not exceeding one hundred pounds or to 

35 imprisonment for a term not exceeding six months, or 
to both  such penalty and imprisonment. 
4544. (1) Where a person is convicted of an offence  Order for 
in consequence of which a mortgagor has been deprived  possession. 

of  the possession of property, the subject of a mortgage, 	S. 21A. 

40 or the purchaser or lessee of goods under a hire-purchase 
agreement has been deprived c t the goods the subject of 

the 

chaser of land for a price Aeti,m,f,,, 
ounds who entered into or reseiesien 
et or stipulation with his ef-eeFtall4  
the provisions of the Mora- '4"te- 
n to the agreement for the 
d, has in purported exercise 
section twenty-six of the 
as amended by the Mora-

on (Amendment) A ct,1931, 
the vendor may, notwith-
said Act contained, at any 
the commencement of this 
images for breach of such 
purchase of land. 
on such action be entitled 

from the purchaser as he 
ut for the provisions of the 
31, as so amended, the 
ser had amounted to a 
er of such agreement. 
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the agreement, the court may, in a summary manner, 
make such order as to costs and the possession of the 
property or of the goods as to it seems fit. 

(2) A copy of such order may be served on the 
5 person in possession of the property or of the goods, 

and, if such person makes default in complying with 
such order, he shall be liable to a penalty not exceeding 
five pounds per day for each day he makes default in 
complying with the order. 

10 Such penalty and costs may be recovered in a 
summary way under the provisions of the Justices Act, 
1902. 
4645. (1) The Registrar-General may, upon the sub- Dealings by mission to him for registration of any instrument require inortgageea.  

15 such evidence as he deems necessary that the dealing 4f8.. :3oic 
 

sought to be given effect to by the instrument does not 8. 15, 
contravene any provision of Division 1 of Part II of 
this Act, or of any enactment by this Act repealed, and 
may refuse to register the instrument until such evidence 

20 is submitted to him. 
The Registrar-General may rely upon the 

register book under the Real Property Act, 1900, and 
shall not be bound to make any inquiry as to any 
interest not appearing therein unless the same is pro- 

25 tected by a caveat. 
The Registrar-General shall not be bound 

to inquire into the cenuineness of any consent that 
purports to be duly given in accordance with the pro-
visions of any enactment repealed by this Act. 

30 4746. (1) Any notice required or authorised by this Notice 
Act to be given shall be in writing, and shall be 
sufficiently given— 

if delivered personally ; 
if sent by post in a registered letter addressed 

35 	to the person to whom it is to be given, by 
name, at his aforesaid place of abode or busi-
ness, and if that letter is not returned through 
the post-office undelivered ; and the notice 
shall be deemed to have been given at the 

40 	time when the registered letter would in the 
ordinary course be delivered ; 
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if given in the manner prescribed in Part III 
of the Companies Act, 1899, or in Part III of 
the Companies (Amendment) Act, 190c, as 
the case may require, when the person to 

	

5 	whom notice is to be given is a company ; 
in cases of notices required on any application 
to the court in the manner directed by the 
court or prescribed by rules of court or by 
regulations under this Act. 

	

1() 	(2) Where a mortgagor or purchaser— 
(a) has abandoned possession of the mortgaged or 

purchased property and his address is unknown 
to the mortgagee or vendor; or 

(h) is dead and there is no personal representative 

	

15 	within the State of New South Wales, 
notice may be given to such mortgagor, purchaser, or 
persons interested in the estate of the deceased Mortgagor 
or purchaser in the manner prescribed by regulations 
under this Act. 

204347. (1) Pui4ng the continuanee-ef—Part II  aC—tliis Regulations. 
Aet the Governor may make regulations not incon- of. 4o4 No. 
sistent with this Act prescribing all matters which are 48932. 
necessary or convenient to be prescribed for carrying out 
or giving effect to this Act. 

25 Without limiting the generality of the foregoing 
provisions of this subsection the regulations may pre, 
scribe the manner in which and the district courts and 
courts of petty sessions to which applications under this 
Act shall be made, and may make provision for the 

30 delegation to stipendiary or police magistrates of all or 
any of the jurisdiction and powers of the Supreme 
Court or district court under the provisions of section 
twenty-eight of this  AO, 

The regulations may impose a penalty for 
35 any breach thereof not exceeding twenty pounds. 

The regulations shall, 
be published in the Gazette; 
take effect from the date of publication, or 
from a later date specified in the regulations; 

	

40 	(c) be laid before both Houses of Parliament within 
fourteen sitting days if Parliament is then in 

session, 
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session, and if not, then within fourteen sitting 
days after the commencement of the next 
session. 

If either House of Parliament passes a resolution of 
5 which notice has been given at any time within fifteen 

sitting days after the regulations have been laid before 
such House disallowing any regulation or part thereof, 
the regulation or part shall thereupon cease to have 
effect. 

10 4948. The expiration of Part II of this Act in Sayings. 
pursuance of section fifty of this Act or of any regu_ Act No.248

3., 190, a. lation made in pursuance of this Act shall not— 
affect any right, privilege, obligation, or 
liability acquired, accrued, or incurred under 

15 such Part or regulation ; or 
affect any penalty or punishment in respect of 
any offence committed against such Part or 
regulation ; or 
affect any investigation, legal proceeding, or 

20 remedy in respect of any such right, privilege, 
obligation, liability, penalty, or punishment, as 
aforesaid ; 

and any such investigation, legal proceeding, or remedy 
may be instituted, continued, or enforced, and any such 

25 penalty or punishment may be imposed as if such Part 
or regulation had not expired. 
€4449. The provisions of Part II of this Act shall Duration]of 
continue in force until the twenty-eighth day of EVIL  ,. of. 1. 24. February, one thousand nine hundred and thirty-six, 

80 and thereafter until such time as the Governor notifies 
by proclamation published in the Gazette that he is 
satisfied that the prescribed dates for repayment in 
respect of all mortgages to which such Part applies 
have been reached and that any extended period allowed 

35 by a court upon application made under the said Part 
has expired : 

Provided that after the twenty-eighth day of 
February, one thousand nine hundred and thirty-six, 
the provisions of the said Part shall apply only to a 

40 mortgage the prescribed date for repayment of which 
has not been reached and to a mortgage in respect of 
which a court has in pursuance of the said Part made 
an order extending the date of repayment. 

SCHEDULE. 
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SCHEDULE. 
FORMS OF CERTIFICATES UNDER SECTION 34 OF THIS ACT. 

A.—Certificate under Section 34 (1). 
The above (or within) written instrument was executed under Where 

5 the seal of the above (or within) named A (or by N M as attorney or ler ratTornisanad 
agent for the abovenamed A) and 	the person or persons by the instrument exeecr  whom or in whose presence the seal of the said corporation purports to ilin d  ute  the sea 
have been affixed to the said instrument (or the said N M) has (or have) of the 
stated to me that the said corporation knew the effect of and approved ziyrnatttioornn attorneỳ  

10 of the confirmation of the covenants or agreements to pay the moneys or 	 or the

r 
o crporation. 

secured by the mortgage (charge or debenture) and interest thereon 
in the said instrument referred to, and (if the certifying person is a 
solicitor or conveyancer) I certify that I am not the solicitor (or 
conveyancer) for the mortgagee. 

15 	 (Signature, address, and description of certifying person.) 

The above (or within) written instrument was executed by the In any other 
above (or within) named A [or by B, the attorney, agent, executor case. 
(or other apt description) of the abovenamed A] and on or before (or 
shortly after) his execution of the same he stated to me that he knew 

20 the effect of and approved of the confination of the covenants by the.  
said A to pay the moneys secured by the mortgage (charge or 
debenture) in the said instrument referred to, and (if the certifying 
person is a solicitor or conveyancer) I certify that I am not the solicitor 
(or conveyancer) for the mortgagee. 

25 	 (Signature, address, and description of certifying person.) 

I3.—Certificate under Section 34 (2). 
1. The above (or within) written mortgage (or charge, or debenture) Where 

was executed under the seal of the above (or within) named A (or mortgagor is a corporation and 
by N M as attorney or agent for the abovenamed A) and 	 the mortgage or 

30 the person or persons by whom or in whose presence the seal of the said executed under 
corporation purports to have been affixed to the said mortgage (or  the seal of the 
charge or debenture) (or the said N M) has (or have) stated to me that :,oyrifaag.rnnoer 
the said corporation knew the effect of and approved of the insertion in coor aterantifoonr tKei 
the said mortgage (or charge or debenture) of the covenants (or agree- 

35 

	

	
rp 	I  

ments) to pay the principal and interest moneys secured by the above 
(or within) written mortgage (or charge or debenture) and (if the 
certifying person is a solicitor or conveyancer) I certify that I am not 
the solicitor (or conveyancer) for the mortgagee. 

(Signature, address, and description of certifying person.) 
2. 
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2. The above (or within) written mortgage (or charge) was executed In any other by the above (or within) named A (or by B, the attorney or agent clae• 
for the abovenamed A) and on or before (or shortly after) his execution 
of the same he stated to me that he knew the effect of and approved 
of the insertion in the said mortgage (or charge) of the covenants (or 
agreements) to pay the principal and interest moneys secured by the 
above (or within) written mortgage (or charge) and (if the certifying 
person is a solicitor or conveyancer) I certify that I am not the 
solicitor (or conveyancer) for the mortgagee. 

10 (Signature, address, and description of certifying person,) 

Sydaey : Alfred James Kent, I.S.O., Government Printer-1982. 
[38. 3d.] 
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Act No. 	, 1932. 
An Act to amend and consolidate the law pro-

viding for a moratorium and restricting the 
liability of mortgagors of land; to repeal 
the Moratorium Act, 1930, and Acts 
amending the same; and for purposes con-
nected therewith. 

BE it enacted by the King's Most Excellent Majesty, 
by and with the advice and consent of the Legis-

lative Council and Legislative Assembly of New South 
Wales in Parliament assembled, and by the authority of 

5 the same, as follows.:— 
PART I 

PRELIMINARY. 
1. This Act may be cited as the " Moratorium Axt, Short title 

1932," and is divided into Parts and Divisions as and  
o  driarvitetl 10 follows :— 

PART I.—PRELIMINARY---$8, 
60499 52—A 
	

TAM 
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?ART II.—MORATORIUM—S8. 6-32. 
DIVISION 1,—/Ifortgages—ss. 6-23. 
DIVISION 2.—Sire purchase agreements—ss. 24- 

27. 

	

5 	DIVISION 3.—Judgment debts—s. 28. 
DIVISION 4.—Jurisdiction and procedure—ss. 

29-32. 

PART III.--LIABILIT1C OF MORTGAGORS OF LAND 
—88.33-36. 

	

10 	PART IV.—MISCELLANEOUS-88. 37-50. 

2. (1) In this Act, unless the context or subject- Interprets.. 
matter otherwise indicates or requires,— 	 tion. 

cf. Act No. " Hire-purchase agreement " includes a letting of 48, 1930, s. 2. 
goods with an option to purchase, and an agree-
ment for the payment of the price of goods by 
instalments, whether such agreement describes 
such instalments as rent or hire or otherwise. 

" Mortgage " means any deed, memorandum of 
mortgage, instrument, or agreement whereby 

	

20 	security for payment of moneys or for the per- 
formance of any contract is granted over real 
or personal property in New South Wales or 
any interest therein, and includes an equitable 
mortgage by deposit of title deeds, and any 

	

25 	document by which the duration of a mortgage 
is extended or by which any provision of the 
mortgage is varied, but shall not include— 

(a) any charge or lien existing solely by 
reason of a banker's lien ; 

	

80 	 (b) any charge or lien existing by virtue of 
any statute, deed of settlement, articles 
of association, or rules, over shares in a 
company or society incorporated by or 
under any statute, or by Royal Charter ; 

	

85 	 (c) any preferable lien on crops or wool ; 
(d) a hire-purchase agreement. 

" Mortgagor " 

15 
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" Mortgagor " includes any person entitled to 
redeem a mortgage or who has guaranteed the 
payment of any money the payment of which 
is secured by a mortgage or the performance 

	

5 	of any covenant, condition, or agreement 
expressed or implied in a mortgage, whether 
such guarantee is expressed in the mortgage or 
in any other instrument. 

" Mortgagee " means the person entitled to the 

	

10 	benefit of the security of any mortgage. 

" Prescribed date for repayment" means the date 
fixed by Part II of this Act as the date upon 
which the principal sum secured by a mortgage 
to which such Part applies shall be payable 

	

15 	or repayable. 
" The rate provided in the mortgage " means the 

rate of interest provided in the mortgage, or, 
where there is provided in the mortgage a 
reduced rate of interest in the case of punctual 

	

20 	payment, or in any other contingency, the 
reduced rate. 

(2) This Act shall be read and construed so as 
not to exceed the legislative power of the State to the 
intent that where any provision of this Act or the 

25 application thereof to any person or circumstances is 
held invalid the remainder of this Act and the applica-
tion thereof to other persons or circumstances shall not 
be affected. 

3. (1) The Moratorium Act, 1930-1931, and sections Repeal of 
30 two and four of the Moratorium and Interest Reduction t9IN.148, 

(Amendment) Act, 1931, are hereby repealed. 	No. 43, 1931; 
and ss. 2 & 4 

(2) All regulations made under the Moratorium rele9t3r• 
Act, 1930, or any amendment thereof and in force at the 
commencement of this Act shall, to the extent to which 

85 they are not inconsistent with this Act, continue in 
force until repealed or replaced by regulations under 
this Act. 

(3) 
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(3) The repeal enacted by this section shall not, 
unless the contrary . intention in this Act appears, 
affect— 

any right accrued or obligation incurred before 
the commencement of this Act under any 
enactment so repealed ; 
any action or proceeding pending or uncom-
pleted at the commencement of this Act. 

(4) Every such action or proceeding may be 
10 carried on and completed as if such repeal had not been 

enacted. 
(5) Nothing in the last preceding two subsections 

contained shall limit any saving in the Interpretation 
Act of 1897. 

15 	(6) The repeal enacted by this section shall not, 
nor shall any provision of this Act operate to increase 
the rate at which immediately prior to the commence-
ment of this Act interest may be lawfully charged under 
any mortgage. 

20 	4. (1) This Act shall not bind the Crown or any 	crown. 
statutory body representing the Crown except— 	of. Aci No 

48, 1930, s 3, (a) in respect of mortgages held for advances 
made under the Returned Soldiers Settlement 
Act, 1916, as amended by subsequent Acts ; 

25 	(b) the Commissioners of the Government Savings 
Bank of New South Wales in respect of 
mortgages held by the Rural Bank Depart-
ment, Advances for Homes Department, and 
Government Housing Department other than 

30 

	

	mortgages given or executed between the 
eighteenth day of December, one thousand 
nine hundred and thirty, and the commence-
ment of this Act. 

(2) In this section the expression " statutory 
85 body representing the Crown " includes every statutory 

body representing the Crown in right of the Common-
wealth (including the Commonwealth Bank of Australia 
and the Commonwealth Savings Bank of Australia), the 
Sydney liarbolir Trust Commissioners, the Transport 

Commissioners 



Act No. 	, 1932. 

Moratorium. 

Commissioners of New South Wales, and any public 
body which the Governor may by proclamation pub-
lished in the Gazette declare to be a statutory body 
representing the Crown. 

	

5 	5. This Act shall not apply to— 	 ,7foreatpg iztt any mortgage to secure the repayment of a mortgagesi 

loan to one of its members by a building Itentit 
society registered under or included in the (d)(e)* 

Second Schedule to the Co-operation Act, 

	

10 	1923-1931; or 
any mortgage to secure the repayment of a 
loan granted by a registered friendly society to 
one of its members or to a person who is not 
a member of the society, if the Minister, by 

	

15 	notice in writing, declares that the mortgage 
is one or one of a class specified by him to 
which it is undesirable that this Act should 
apply. 

PART II. 
20 	 MORATORIUM. 

DivisioN I.—Mortgages. 
6. (1) This section shall apply to— 	 Mortgages 

any mortgage to the Crown, a Minister, or crown, ac. 
a statutory body representing the Crown, 

23 	held for advances made under the Returned 
Soldiers Settlement Act, 1916, as amended by 
subsequent Acts ; 
any mortgage to the Commissioners of the 
Government Savings Bank of New South 

30 	Wales, held in respect of the Rural Bank 
Department, Advances for Homes Depart- 
ment, or Government Housing Department. 

(2) 
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A mortgagee under any such mortgage shall cf. S. A. Act, 
not exercise any of the rights, powers, or remedies Noi 

s 
 . 

against the mortgagor or the mortgaged property for 
the recovery of the moneys secured by the mortgage 
car for the enforcement or realisation of the security 
expressly or impliedly given to him by the mortgage, 
other than rights, powers, or remedies which may be 
exercised in accordance with this Part by a mortgagee 
without the leave of the court, unless he first gives not 

10 less than one month's notice of his intention so to do 
to the mortgagor. 

Any mortgagor who has been given any such 
notice may apply to the court for an order under this 
section. 

15 	(4) On any such application the court may make 
such order as to the exercise by the mortgagee of his 
rights, powers, and remedies under the mortgage or as 
to the suspension thereof, and on such terms and con-
ditions as under all the circumstances of the case it 

20 thinks fit. 
(5) In dealing with an application under this 

section the court shall consider— 
whether by reason of the wasting nature of the 
security or of the absence of a sufficient 

25 

	

	margin between the amount of the debt and 
the value of the security the mortgagee is 
likely to be prejudiced by the granting of the 
application ; 
whether the mortgagor is able to perform 

30 	any or all of the covenants contained in or 
implied by the mortgage ; 
whether the conduct of the mortgagor in 
respect of the breach by him of any covenan t 
contained in the mortgage, or in respect of 

35 

	

	any dealing with the mortgagee has been such 
as to render him undeserving of the benefit of 
an order; 

(d) whether the refusal of an order would inflict 
great hardship on the mortgagor; 

(e) 
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(e) whether the default of the mortgagor has been 
caused or contributed to by economic or 
financial conditions affecting trade or industry 
in the State ; 

	

5 	(f) whether the granting of the application would 
be reasonably likely to enable the mortgagor, 
having regard to his circumstances and the 
economic and financial conditions aforesaid, to 
meet his liabilities under the mortgage within 

	

10 	a reasonable time. 
(6) On any such application the court may by 

order declare that the provisions of this Part, or such of 
those provisions as may be specified in the order, shall 
apply to the mortgage in respect of which the application 

15 was made. 
Unless the court makes an order under this subsection 

the provisions of this Part of this Act, other than this 
section, shall not apply to any of the mortgages specified 
in subsection one of this section. 

	

20 	(7) A mortgagor entitled to the benefit and 
protection of this section may consent to the exercise 
by the mortgagee of all or any of his rights, powers, 
and remedies, but such consent shall not take away the 
necessity of giving the notice required by subsection 

25 two of this section unless the consent is in writing and 
witnessed by one of the persons mentioned in section 
thirty-seven of this Act. 

Any such consent may be given to a particular 
exercise of any right, power, or remedy, or generally and 

30 whether or not any default has been made under the 
mortgage. 

Any such mortgage as is referred to in sub-
section one of this section executed al ter the commence-
ment of this Act shall not be subject to any provision 

35 of this Part. 
In this section " mortgage " includes an 

agreement for the sale and purchase of land. 
7. (1) The Supreme Court may on the application Fluctuating 

of the mortgagee under a mortgage to secure a advance.. 

40 fluctuating advance with a limit exceeding three 
thousand 
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thousand pounds, whether such mortgage shall have 
been executed before or after the commencement of 
the Moratorium Act, 1930, or of this Act, order that 
some or all of the provisions of this Part of this Act 

5 shall not apply to such mortgage. 
(2) On any such application the court shall 

consider— 
whether by reason of the wasting nature of 
the security the mortgagee is likely to be 10 	prejudiced by a refusal of the application ; 
whether the mortgagor is able to perform all 
or any of the covenants contained in or 
implied by the mortgage ; 
whether the conduct of the mortgagor whether 15 	in regard to the mortgagee or the mortgaged 
property or otherwise has been such as to 
render him undeserving of relief ; 
whether the granting of such an order would 
inflict great hardship on the mortgagor or 20 	would seriously affect his ability to carry on 
his business; 
whether the refusal of the application would 
be reasonably likely to enable the mortgagor 
having regard to his circumstances and the 25 	economic conditions affecting trade or industry 
in the State to meet his liabilities under the 
mortgage within a reasonable time ; 

and may make such order as to the exercise by the 
mortgagee of his rights, powers and remedies under 

30 the mortgage or any of them or as to the suspension 
thereof and on such terms and conditions as under 
all the circumstances of the case the court thinks fit. 

(3) This section shall not extend to any mortgage 
which is by section eight of this Act excluded from the 

35 operation of this Part of this Act. 
8. This Part of this Act shall not apply to— 	Non-applica. 

(a) a mortgage, or an agreement for the sale and tio=t:t purchase of land, or a lease containing an transactions. 
optional or compulsory purchasing clause which of. Act No. 

a. was executed between the nineteenth day of 48,1930, 13. 
 40 	December, one thousand nine hundred and 

thirty, - 
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thirty, and the first day of October, one thou-
sand nine hundred and thirty-one (both inclu-
sive), if the mortgage, agreement, or lease 
contains a covenant or condition expressly ex- 

	

5 	cluding the provisions of the Moratorium Act, 
1930, and such covenant or condition has not 
been declared void in pursuance of subsection 
three of section thirteen of the Moratorium 
Act, 1930-1931; 

	

10 	(b) a mortgage or an agreement for the sale and 
purchase of land, or a lease containing an 
optional or compulsory purchasing clause 
which was executed between the second day 
of October, one thousand nine hundred and 

	

15 	thirty-one, and the day prior to the date of 
commencement of this Act (both inclusive), if 
such mortgage, agreement, or lease contains 
a covenant or conition expressly excluding 
the provisions of the Moratorium Act, 1930- 

	

20 	1931, and has been witnessed and certified 
in the manner required by section ten of the 
said Act ; 
a mortgage or an agreement for the sale 
and purchase of land, whether executed before 

	

25 	or after the commencement of the Moratorium 
Act, 1930, and subsequently varied after the 
commencement of the said Act and before the 
commencement of this Act by a memorandum 
executed before the commencement of this Act, 

	

30 	if such memorandum contains a condition or 
covenant expressly excluding the provisions of 
the Moratorium Act then in force, and if such 
memorandum was executed with such formali-
ties, if any, as were required by the Moratorium 

	

35 	Act, in force at the date of execution of the 
memorandum ; 
a mortgage executed on or after the date of 
commencement of this Act, if such mortgage 
contains a condition or covenant expressly 

40 	excluding the provisions of this Act ; 
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(e) a guarantee whether executed before or after 
the commencement of this Act if such guarantee 
contains a covenant or condition excluding 
the provisions of this Act or of any enactment 

	

5 	hereby repealed ; 
(f) any mortgage, whether executed before or 

after the commencement of this Act, which is 
extended or otherwise varied by an instrument 
executed after such commencement if such 

	

10 	instrument contains a condition or covenant 
expressly excluding the provisions of this Act 
in relation to such mortgage ; 
any mortgage, whether executed before or 
after the commencement of this Act, which 

	

15 	secures the performance by a guarantor of his 
obligations under a contract of guarantee made 
after the commencement of this Act if such 
contract of guarantee contains a condition or 
covenant expressly excluding the provisions of 

	

20 	this Act in respect of such mortgage ; 
any mortgage executed before the commence-
ment of this Act whereby further advances or 
further credits are secured as regards advances 
made or credits provided or given after the 

	

25 	commencement of this Act ; 
any agreement for the sale and purchase of 
land or lease executed on or after the date of 
commencement of this Act ; 
any lease containing an optional purchasing 

	

30 	clause, if the court or the Minister upon 
application in that behalf under any Act here- 

. 	by repealed has made a declaration that the 
lessee had no bona fide intention of exercising 
the option to purchase ; 

	

35 	(k) any agreement for the sale and purchase of 
leasehold interests in land with or without 
other personal estate, whether such agree-
ment was entered into before or after the 
twenty-sixth day of November, one thousand 

	

40 	nine hundred and thirty ; but this provision 
shall 

(g) 
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shall not extend so as to exclude from the 
provisions of this Part of this Act agreements 
for the sale and purchase of land partly free-
hold and partly leasehold, or of a holding 

	

5 	consisting of any leasehold held under any Act 
relating to the alienation of Crown lands or 
lands subject to the right of conversion into 
freehold ; 

(1) any lease of land containing an optional pur- 

	

10 	chasing clause by the terms of which the last 
date for the exercise of the option is a date 
later than the thirty-first day of December, 
one thousand nine hundred and thirty-two. 

9. (1) A mortgagee shall not without leave of the 
15 court exercise  any  of the rights, powers, or remedies 

expressly or impliedly, given to him by the mortgage 
against the mortgagor or the mortgaged property for 
the recovery of the moneys secured by the mortgage or 
for the enforcement or realisation of the security. 

20 On any application under subsection one of this 
section founded upon default in the payment of interest, 
or of any rate, tax, or charge, the court shall have power 
to make such order as it thinks proper under the circum-
stances although such interest, rate, tax, or charge may 

25 not be in arrears for the period appropriate to the case 
mentioned in paragraph (a) or paragraph (b) of sub-
section two of this section. 

Provided that nothing contained in this section or in 
any enactment by this Act repealed shall prevent the 

3() morl gagee— 
from making any demand or giving any notice 
for payment of any moneys secured by the 
mortgage; 
from bringing any action for debt or damages 

	

:35 	or suit or other proceeding for an injunction 
in the case of a breach of any  covenant, 
agreement, or condition in the mortgage 
expressed or implied— 

(i) securing to the mortgagee some cni- 

	

40 	 lateral  benefit; 

Limitation of 
rights of 
mortgagee. 
cf. Act No. 
48, 1930, 
s 4. 
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in the nature of a covenant for title; 
in the nature of a restrictive covenant ; 

from recovering by action the price of goods 
supplied or moneys payable for services 
rendered by a mortgagee to a mortgagor 
notwithstanding that the payment of such 
price or moneys may be secured by a mortgage ; 
in the case of a mortgage of leasehold 
premises or of licensed premises within the 

10 

	

	meaning of the Liquor Act, 1912, from exer- 
cising any right, power, or remedy given to 
the mortgagee on the happening of any event 
whereby the lease may be forfeited or the 
license endangered. 

15 	(2) Nothing contained in this section or in any 
enactment by this Act repealed shall preclude the mort-
gagee from entering into possession or appointing a 
receiver of the mortgaged property in any of the follow-
ing cases :- 

20 	(a) where interest is or continues to be unpaid— 
in the case of a mortgage of land 
occupied by the mortgagor for any 
grazing, dairying, poultry farming, 
viticultural orcharding, beekeeping or 

23 

	

	 horticultural purpose or for the growing 
of crops of any kind' or for vegetable 
growing or for any purpose declared by 
the Governor to be an agricultural 
purpose for the purposes of the Agri- 

30 

	

	 cultural Lessees Relief Act, 1931—for 
a period of two years ; 
in the case of a mortgage of any other 
land occupied by the mortgagor as his 
home—for the period of two years ; 
in the case of any other mortgage to 
which this Act applies—for the period 
of one year 

after the same becomes payable : 
Provided 
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Provided that where the terms of the mort-
gage provide for the capitalisation of interest, 
the date at which by such terms a rest may be 
taken shall for the purposes of this paragraph 

5 

	

	be regarded as the date upon which the 
interest becomes payable ; 
where the mortgagor is or continues to be in 
default for a period of not less than one 
year under the provisions of any covenant 

10 

	

	or agreement in the mortgage expressed or 
implied for the payment of rates, taxes or 
other charges on or in respect of the mort-
gaged property. 
where the mortgagor is in default under the 

15 

	

	provisions of any covenant, agreement, or 
condition in the mortgage expressed or implied 
for the insurance, maintenance, or cultivation 
of the mortgaged property, or in the case of 
lands held under the Crown Lands Consoli- 

20 

	

	dation Act, 1913, the Returned Soldiers Settle- 
ment Act, 1916, or the Closer Settlement Acts, 
for the payment of moneys due to the Crown 
thereon, or for the doing of any act for the 
preservation of the security ; 

25 

	

	(d) where the mortgagor has abandoned possession 
of the mortgaged property ; 
where a sequestration order has been or is 
made against the mortgagor ; 
where the mortgagor has executed or executes 

SO 	a deed of assignment or of arrangement under 
the provisions of any bankruptcy law for the 
time being in force ; 
where an order has been or is made, or a 
resolution has been or is passed, for the 

33 	winding-up of the mortgagor being a 
company ; 
where the mortgagor being deceased and his 
estate insolvent, the same is being administered 
by or under the direction of any court, 

40 but the court may, on the application of the mortgagor 
Made within three months after 040 Mortgagee has 

entered 
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entered into possession or appointed a receiver, order the 
mortgagee to vacate possession or determine the 
appointment of the receiver either absolutely or on 
such terms or conditions as it thinks fit. 

	

5 	Unless the court otherwise orders no such order shall 
prevent the  mortgagee from entering into possession or 
appointing a receiver on the commission or omission 
by the mortgagor subsequently to the order of any act 
or thing entitling the mortgagee under the provisions of 

10 this subsection so to do. 
(3) The court shall not grant any application for 

leave to commence or continue proceedings for the 
recovery of the whole or any part of the principal sum 
secured by the mortgage, or for foreclosure, unless the 

15 court is satisfied that, having regard to all relevant 
circumstances, it would be unjust and inequitable not 
to grant it. 

(4) In any case where, after the date fixed by the 
mortgage for repayment of the principal sum, the 

20 principal sum or any part thereof remains unpaid, and 
the mortgagor satisfies the court that he is unable to 
redeem the property, or to repay a portion of the 
principal sum, as the case may be, the court shall not 
grant leave to take any proceedings to recover such 

25 principal sum or part thereof or for foreclosure unless 
the court is satisfied— 

(a) that, by reason of the wasting nature of the 
security, the continuance of the mortgage 
would seriously affect the security ; or 

	

30 	(b) that the conduct of the mortgagor has, in 
respect of the non-performance by him of any 
covenant expressed or implied in or by the 
mortgage, or in respect of any dealing with 
the mortgagee or the mortgaged property, 

	

35 	been such as to render him undeserving of the 
benefit or protection of this Act ; or 

(c) that by reason of any such non-performance 
great hardship will be inflicted on the 
mortgagee. 

(10 
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(5) In any case where, after the date fixed by 
the mortgage for payment of the principal sum or any 
part thereof, the principal sum or part remains unpaid, 
the time for payment of the principal sum or part shall, 

5 unless and until an application for leave is dealt with by 
the court under this section, be by force of this Act 
extended to the prescribed date for repayment upon 
the terms that interest shall after the commencement 
of this Act continue to be payable at the close of the 

10 same intervals of time as are provided by the mortgage 
with respect to the interest thereby secured, or, if no 
provision is so made, then quarterly, and at the 
following rate :— 

in the case of a mortgage the obligation to 
15 	pay interest whereunder has been affected by 

the provisions of the Interest Reduction Act, 
1931, as amended by subsequent Acts, at the 
rate provided in the mortgage as reduced by 
the provisions of section five and subsection 
one of section six of that Act, or if and so far as 
any order has been made under section seven 
of that Act, at the rate determined by such 
order; 
in the case of a mortgage the obligation to pay 

25 	interest whereunder has not been affected by 
that Act, at the rate provided in the mortgage. 

Provided that in any case the rate of interest payable 
shall not exceed seven per centum per annum, unless the 
court on the application of the mortgagee fixes a 

30 higher rate, but not exceeding the rate provided in the 
mortgage 

(6) Where a mortgagee obtains a decree absolute 
or an order under the provisions of the Real Property 
Act, 1900, for foreclosure and sells the foreclosed 

35 property within six months of the making of the 
decree or order for foreclosure, the mortgagor shall 
be entitled to recover in a court of competent juris-
diction the amount, if any, by which the net purchase 
money received by the mortgagee exceeds the amount 

40 of the moneys due to him under and by virtue of 
the 

20 
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the mortgage after deducting therefrom all moneys 
reasonably spent by the mortgagee in improving the 
mortgaged property. 

10. (1) Where any mortgagor or puisne mortgagee Remedy of 
5 has at any time since the nineteenth day of December, I

n 
 mortgagee 

one thousand nine hundred and thirty, been or shall at inteereeetcin 
any time after the commencement of this Act be in certain  eases' 
occupation of the mortgaged property or in receipt of 
the rents, profits or income thereof, and default has or 

10 shall have been made in the payment of interest under 
the mortgage, the court may on the application of the 
mortgagee order such mortgagor or puisne mortgagee 
to pay to the mortgagee the whole or such part as it 
thinks fit of the amount of interest due and unpaid. 

15 	(2) On any application under this section against 
a mortgagor or puisne mortgagee who has been in 
occupation of the mortgaged property, the court in 
determining whether it shall order the payment of any 
and if so what sum shall take into consideration the 

20 value to the mortgagor or puisne mortgagee of the 
occupation of the mortgaged property, the conduct of 
the mortgagor or puisne mortgagee in respect of any 
covenants, agreements, or conditions in the mortgage 
expressed or implied, and generally any other circum- 

25 stances which the court deems relevant. 
(3) On any application under this section 

against a mortgagor or puisne mortgagee who has been 
in receipt of the rents, profits, or income of the mort-
gaged property, the court shall have regard to the 

30 sums; if any, paid by such mortgagor or puisne mort-
gagee for rates, taxes, insurance premiums and other 
charges and outgoings on or in relation to the mort-
gaged property in respect of the period for which he 
was or has been in receipt of the rents, profits, or 

35 income of the mortgaged property to the intent that 
such mortgagor or puisne mortgagee shall not, on such 
application, be ordered to pay a sum which with *the 
sums already paid by him in respect of the matter's 
aforesaid will be in excess of the rents, profits and 

income 
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income received, or which, but for his wilful neglect 
and default might have been received by him during 
the period for which such interest was payable. 

In the application of this section to con- 
5 tracts for the sale of land the court may order the pay-

ment of moneys on account of interest whether such 
interest be made payable expressly by the contract or 
by the operation of any rule of law or equity. 

Section twenty-six of the Moratorium Act, 
101930-1931, as amended by the Moratorium and 

Interest Reduction (Amendment) Act, 1931, shall be 
construed as if the words " damages for breach of the 
agreement or for any damages or expenses whatsoever 
incurred by the vendor in or about the agreement" did 

15 not include payments which the court may direct in 
pursuance of this section. 

Such'remedy shall be in addition to and not 
in substitution for any other remedy of the mortgagee 
for the recovery of interest. 

20 	3.3.. (1) Where by the terms of a mortgage or an 	Instalments. agreement for the purchase and sale of land to which cf. Act No. 
this Part of this Act applies, payment is provided by a :861930' series of regular instalments and the rate of interest is 
not fixed in the mortgage or agreement, or the instal- 

25 meats are expressed to be for principal only and interest 
is stated not to be payable, the instalments shall for the 
purposes of this Part of this Act be deemed to include 
interest at such rate or to such amount as is assessed 
by the court. 

30 	(2) On the application of any party to such 
mortgage or agreement the court may— 

(a) determine how much of each such instalment 
consists of principal and how much of 
interest ; 

35 	(b) determine the respective times at which the 
respective amounts payable for interest shall 
be payable. 

52—B 	 (3) 
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Where the mortgage or agreement was 
entered into before the first day of October, one thou-
sand nine hundred and thirty-one, the sums so deter-
mined by the court to be interest shall be subject to 

5 the provisions of the Interest Reduction Act, 1931, as 
amended by subsequent Acts. 

This section shall not apply to any mortgage 
or agreement in respect of which a court has made an 
order under the provisions of section six of the Mora-

10 torium Act, 1930-1931. 
Where a mortgage for a specific amount provides Mortgages 

for the payment of the principal sum on demand, and a Neambr 
demand had not at the commencement of the Mora- cf. Act No. 
torium Act, 1930, been made, the principal sum shall 48, 1930, 

16 for the purpose only of this Part of this Act be deemed '  7.  
to be payable immediately after the commencement of 
the first-mentioned Act. 

Notwithstanding anything contained in the Mortgagees 

preceding provisions of this Part of this Act, any mort- in Fossessiosn 

21 gagee in possession, who entered into possession on or  Cf.  Mid. 8.  
before the twenty-sixth day of November, one thousand 
nine hundred and thirty, may exercise all or any of his 
rights, powers, and remedies under the mortgage without 
leave of the court : 

25 Provided that, on the application of the mortgagor 
made within three months after the commencement of 
this Act, the court may, if in all the circumstances it 
thinks it just and equitable so to do, forbid the 
mortgagee from exercising any power of sale or of 

30 foreclosure, and may other wise make such order in the 
premises as it thinks fit., and the mortgagee shall 
comply with any such order. 

(1) Where a mortgagor is entitled to the benefit Consent by 

e
mo

e
r
r
tia: f mortgagor to 

or protection of this Part of this Act, he may consent to x  
35 the exercise by the mortgagee of all or any of his rights, 

remedies by 
 

rights, powers, or remedies, but such consent shall not 
take away the necessity of the leave of the court, unless mortgagee' 
the consent is in writing and witnessed by one of the cf .  nil" 10. 
persons mentioned in section thirty-seven of this Act. 

(2) 
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(2) Any such consent may be given to a 
particular exercise of any right, power, or remedy or 
generally and whether or not any default has been 
made under the mortgage. 

5 (31 If consent is so given and witnessed, the 
leave of the court shall, so far as the consent extends, 
be unnecessary. 

During the operation of this Part of this Act, Penal rate of 

e ed. 
 interest under the provisions of any mortgage executed interest  

10 before the commencement of this Act, shall not be 
chargeable or accrue against the mortgagor or the 
mortgaged property at a rate higher than the rate 
provided in the mortgage and reduced by the Interest 
Reduction Act, 1931, as amended by a subsequent 

15 Act. 
(1) The provisions of Divisions 1 and 4 of this Extension of 

Part of this Act shall extend and apply, mutatis aAgcrterments 
mutandis, to an agreement for the sale and purchase of for sale and 

F
a
u
n
rl,a 

a
s
n

edott
o 

 land (inc 	 mencemen luding exchange) existing at the com t 
20 of this Act, and to a lease of land containing a compulsory 1°0100 

cOntaining a purchasing clause existing at such commencement. 	purchasingi 

The court, on application by the lessee, ccfairct. 
may determine that under the circumstances of the 48, 19307 • 
case some or all of the provisions of the said Divisions 8.  ". 

25 shall apply to a lease of land containing an optional 
purchasing clause existing at the commencement of 
this Act, and such provisions shall then so apply. 

For the purposes of this Part of this Act an 
agreement for the sale and purchase of land and a lease 

30 of land containing a compulsory purchasing clause, 
respectively, shall be deemed to be a mortgage of such 
land by the purchaser to the vendor to secure payment 
of the unpaid purchase-money and interest thereon, and 
fulfilment of the conditions set forth in the agreement. 

	

35 	(4) For the purposes of this Part of this Act a 
lease of land containing an optional purchasing clans.° 
shall on any application to the court under the provisions 
of this Part of this Act be dealt with by the court as if 
the lessee had already notified his exercise of an option 

40 to purchase under an optional purchasing clause, and as 
if 
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if the lessor were mortgagee and the lessee were mort-
gagor of the land, and as if the rent reserved by the 
lease were interest and the agreed purchase-money 
were principal-moneys secured. 

5 

	

	The term of the lease may, if necessary, be extended 
by the court for the purpose of giving effect to this 
provision. 

Nothing in this section contained, shall 
affect any reduction of rent made by or under the 

10 provisions of the Reduction of Rents Act, 1931. 
Nothing in this section or section nine of 

this Act contained shall prevent the lessor or other the -
person entitled to the rent of the premises comprised in 
any such lease from suing for and recovering any rent 

15 payable thereunder. 
In this section an agreement for the sale 

and purchase of land means in any case in which land 
is not the whole of the subject-matter of the sale an 
agreement in which the land comprised is, as at the date 

20 of the contract, at least one-half in value of the property 
the subject-matter of the sale. 

17. (1) Notwithstanding anything contained in this Agreements 
Part of this Act if the purchaser of any land under fpoLtes:v 
an agreement for the sale and purchase of land existing L. 

25 at the commencement of this Act and to which this 
Part of this Act applies— 

is or becomes in default for a period of one 
year in payment of any rates and taxes or in 
payment to the vendor of any moneys (other 

	

30 	than principal of the purchase money) due 
and payable by him under the agreement; or 
is or becomes in default under any provision 
in the agreement express or implied for the 
insurance, maintenance or cultivation of the 

	

35 	land the subject of the agreement, or the 
payment of charges thereon, including in the 
case of land held under the Crown Lands 
Consolidation Act, 1913, the Returned Soldiers 
Settlement Act, 1916, or the Closer Settlement 

Acts, 
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Acts, the payments due to the Crown thereon 
or the doing of any act for the preservation 
of the said land, 

the vendor may serve by registered post on the pur. 
5 chaser (and in any case in which the vendor has notice 

of an assignment of the whole or any part of the pur-
chaser's interest in the agreement on the assignee) 
addressed to his last-known place of address a notice 
intimating that he proposes after the expiration of a 

10 period of one month from the date when, in the ordinary 
course of post, the notice should be delivered to the 
purchaser or assignee, to exercise any or all of his 
rights under the agreement. 

After the expiration of the period of one 
15 month specified in subsection one of this section the 

vendor may, unless the court upon application made by 
the purchaser or assignee within the period so specified 
otherwise directs, exercise any or all of his rights under 
the agreement as if the provisions of this Part of this 

20 Act had not extended and applied to the agreement. 
In this section the word " vendor " includes 

the vendor, his executors, administrators, and assigns, 
and the word " purchaser " includes his executors or 
administrators. 

25 	18. (1) Where by the terms of a mortgage to which Prescribed 
this Part of this Act applies, the date fixed by the repaymorent. mortgage for payment of the principal sum secured is 
a date in the yeah one thousand nine hundred and 
thirty-six, such date shall be the prescribed date for 

30 repayment. 
(2) Where by the terms of a mortgage to which 

this Part of this Act applies, the date fixed by the 
mortgage for payment of the principal sum secured is a 
specified day of any month in a year earlier than the 

35 year one thousand nine hundred and thirty-six, the 
prescribed date for repayment shall be the day of the 
month in the year one thousand nine hundred and thirty-
six which corresponds to the specified day in such earlier 
year. 

(3) 
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(3) The prescribed date for repayment of the 
principal sum secured by a mortgage to which this Part 
of this Act applies shall, if the principal sum— 

(a) is payable on demand ; or 

	

5 	(b) is by virtue of section twelve of this Act deemed 
to he payable immediately after the commence-
ment of the Moratorium Act, 1930, 

be the twenty-eighth day of February, one thousand 
nine hundred and thirty-six. 

	

10 	(4) Where by the terms of a mortgage to which 
this Part of this Act applies the principal sum secured 
by the mortgage is payable only upon notice, notice in 
accordance with the mortgage may be given by the 
mortgagee at any time after the twenty-eighth day of 

15 February, one thousand nine hundred and thirty-six, 
and the date specified in that notice as the date fixed 
for payment shall for the purposes of this Part of this 
Act be deemed to he the prescribed date for repayment. 

Until the prescribed date for repayment, 
20 the rate of interest, and the intervals of time at which 

it is payable, shall be such rate and intervals as are 
prescribed by or fixed under this Part of this Act. 

In the case of a mortgage to which this Part 
of this Act applies and which provides for payment by 

25 instalments, the prescribed date, for repayment of such 
part of any instalment as consists of principal, which 
would, apart from such Part have been due and payable 
on or before the twenty-eighth day of February, one 
thousand nine hundred and thirty-six, shall be deter- 

30 mined in the same manner as if that instalment were 
the principal sum secured by a mortgage to which this 
Part of this Act applies; but nothing in such Part shall 
affect the date for payment of any instalment due and 
payable after the twenty-eighth day of February, one 

35 thousand nine hundred and thirty-six. 
Any party to such mortgage may apply to 

the court to determine how much of each such instal-
ment is principal and how much interest, and the 
court shall so determine. 
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Upon or after the prescribed date for repay-
ment the mortgagee may exercise all his powers under 
the mortgage without leave of the court. 

Nothing in this section shall abridge the 
5 time which is ordered or allowed by any court, in pur-

suance of this Part of this Act, for payment of the 
principal sum secured by a mortgage. 

This section shall not apply to any lease of 
land containing an optional purchasing clause. 

10 

	

	19. (1) Notwithstanding anything contained in 	Power to 

section eighteen of this Act, the court may, upon the zrtep
nady mdaetnet  

application of the mortgagor made not less than one in eases of 

month before the prescribed date for repayment, make hardship' 

an order on such terms and conditions (if any) as the Vi,tgoNo.  
15 court thinks fit, extending the date for payment, and a. 17. 

may fix the intervals of time and rate at which interest 
is payable during such extended period. 

(2) An application under this section shall not 
be granted unless the court is satisfied- 

20 

	

	(a) that the obligation to pay the principal sum 
by the prescribed date for repayment would 
involve serious hardship to the mortgagor ; 
that the conduct of the mortgagor in respect of 
dealings with the mortgagee has not been such 

25 

	

	as to render him undeserving of the benefit or 
protection of this section ; and 
that the granting of the application would not 
seriously embarrass the mortgagee. 

(3) No purchaser or other person dealing in 
30 good faith with any property affected by the order shall 

be affected thereby unless the order is registered in the 
office of the Registrar-General in the manner prescribed 
by regulations under the Conveyancing Act, 1919-1930. 

'20. Where the principal sum secured by a mortgage Mortgagee 

35 is paid after the date for payment fixed by the mort- tnootnoetnitcietled 
gage, but upon or before the prescribed date for where mort-

repayment, or where the court in pursuance of section rinPUI 
nineteen has extended the date for payment, upon or allowed. 

before such extended date, the mortgagee shall not be ef.  rbid• 

40 entitled to receive any payment by way of interest in 1818A. 

lieu of notice. 21, 
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21. In the case of a lease of land in force at the Leases of commencement of this Act— 	 land con- 
taining an 
option to which contains an optional purchasing clause purchase. by the terms of which the last date for exercise cf. Act No. 

, 1930, 

	

5 	of the option is a date not later than the s 48
19  thirty-first day of December, one thousand 

nine hundred and thirty-two ; and 
which has been dealt with by the court under 
this Act or any enactment hereby repealed as 

	

10 	if the lessee had already notified his exercise of 
the option ; and 
in respect of which the lessee has not in fact 
notified, prior to the commencement of this 
Act, his exercise of the option, 

15 the lessee may, notwithstanding anything contained in the lease, notify at any time during the currency of the lease and up till the thirty-first day of December, one thousand nine hundred and thirty-two, his exercise of the option : 

	

20 	Provided that where, by the terms of any such lease, the date of the expiry of the lease is a date after the nineteenth day of December, one thousand nine hundred and thirty, and on or before the thirty-first day of December, one thousand nine hundred and thirty- 25 two, the lessee may before the date of expiry of the lease, notify the lessor that it is probable that he will, on or before a date specified by him, not being later than the sail thirty-first day of December, notify his exercise of the option, and if the lessee so notifies the lessor the 30 term of the lease shall, by force of this Act, be extended until the date specified by the lessee : 
Provided further that, where the term of a lease is so extended, the extension shall be at the same rent, or if such rent has been reduced by or under the provisions 83 of the Reduction of Rents Act, 1931, at such rent and upon the same terms and conditions as those prevailing immediately before the date upon which, but for this Part of this Act, the lease would have expired. 

22. 



• 
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22. (1) Where the council of any municipality or Power to  shire applies or has applied to the Public Trustee to srale.Fto o°1 land sell land, the Public Trustee shall in the prescribed for rates by 

tho Pu manner notify all persons interested in such land. 	T rustee lic  

	

5 	(2) Any such person may apply to the court for an order under this section. 
(3) In dealing with any application under this section the court shall consider— 
whether the owner of the land or the person 

	

10 	liable to pay the rates is able to pay the same ; 
whether the conduct of such owner or person has been such as to entitle him to the benefit of an order ; 
whether the default in payment has been 

	

15 	caused or contributed to by economic or financial conditions affecting trade or industry 
in the State; 
whether the granting of the application would 
be reasonably likely to enable the applicant, 

	

20 	having regard to his circumstances and the economic and financial conditions aforesaid, to meet his obligations within a reasonable 
time. 

(4) On any such application the court may by 25 order postpone the sale of such land. 
(5) The court may at any time on the applica-tion of such person or of the council, or of the Public Trustee, by order vary or rescind any order made under this section. 

	

30 	(6) In this section " court" means a judge of the Supreme Court or of any district court. 
23. (1) When the council of any municipality or  Power to shire institutes proceedings for the recovery of rates by od-td  rietng  suit in equity for the enforcement of the charge for realise charge 85 rates on land, any person interested in such land may  of rates.  apply by motion in the suit for an order staying proceedings in the suit. 

(2) The provisions of subsection three of section twenty-two of this Act shall apply, mutatis mutandis, to 40 and in respect of any application made under this section. 
(3) 
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On any such application the court may make 
an order staying either generally or for a time specified 
in the order and on such terms and conditions as it 
thinks fit proceedings in the suit. 

The provisions of subsection five of section 
twenty-two of this Act shall apply, mutatis mutandis, 
to and in respect of any order made under this section. 

This section applies to proceedings insti-
tuted before as well as to proceedings instituted after 

11 the commencement of this Act. 

DivisioN 2.—Hire-purchase agreements. 
24. In this Division— 

" Hirer " means a purchaser or lessee of goods  Interpreta- 
under a hire-purchase agreement, whether tient. AN  48, 

15 	such purchaser or lessee is described as hirer, 1930,:'20(8). 
purchaser, lessee, or otherwise ; and includes 
any person deriving title under or through a 
hirer. 

" Vendor " means a person who has disposed of 
20 	goods under a hire-purchase agreement 

whether such person is described as vendor, 
owner, lessor, or otherwise; and includes any 
person deriving title under or through a 
vendor to his interest under such agreement. 

Ire 	25. (1) This Division of this Part of this Act shall  Application 

apply to all hire-purchase agreements made or executed of Division' 
prior to the commencement of this Act whether or not of.  1-14-8.2°' 
any option to purchase expressed in the agreement 
has subsequently to such making or execution expired 

30 or been determined and whether or not the term fixed 
therein for the hiring has expired, if in any such case 
the goods the subject of such agreement are in the 
possession of the hirer, except-- 

(a) any hire-purchase agreement made after the 
35 	nineteenth day of December, one thousand nine 

hundred and thirty, but prior to the second 
day of October, one thousand nine hundred 
and thirty-one, which contains a covenant or 
condition expressly excluding the provisions of 

the 
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the Moratorium Act, 1930, and such covenant 
or condition has not been declared void in 
pursuance of the provisions of subsection three 
of section thirteen of the Moratorium Act, 

	

5 	1930-1931; 
(b) any hire-purchase agreement made on or 

after the second day of October, one thousand 
nine hundred and thirty-one, which contains a 
covenant or condition expressly excluding the 

	

10 	provisions of the Moratorium Act, 1930-1931, 
and is witnessed and certified in the manner 
required by section ten of the said Act. 

(2) This Division of this Part of this Act shall 
not apply to any hire-purchase agreement made or 

15 executed after the commencement of this Act. 
(1) A vendor shall not, without leave of the Restriction 

on rights of court-- 	 vendors. 
(a) call up or demand payment from the hirer of cf .  Act No. 

any sum due under a hire-purchase agreement ; 48, 1930, 
s. 20. 

	

20 	(b) commence any action or proceeding for the 
breach of any covenant or condition expressed 
or implied in any hire-purchase agreement ; 

(c, take any steps for obtaining possession of the 
goods the subject of a hire-purchase agreement. 

	

25 	(2) Nothing in this section shall preclude the 
person to whom an instalment is, by the terms of a hire-
purchase agreement, due, from taking action to recover 
the same in any court of competent jurisdiction, but 
the defendant in any such action may file a defence 

30 relying on this Act, and such court shall in such action 
in addition to any other defence set up consider the 
claim of the defendant for relief, and may grant such 
relief under the provisions of this Act as appear to such 
court just and equitable, and in. granting such relief the 

35 court shall in such action take into account the conduct 
of both parties to the transaction. 

(1) The court at any time, un the application of Readjust-

any party to a hire-purchase agreement, may readjust Toeulirt Y 
the amount of the instalments, and may at the same or ef. nki. a.  26 

any 
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any other time postpone the payment of all or any 
instalments in such manner and for such time as the 
court thinks just, due regard being had to the rights 
and interests of both parties to the agreement, to the 

5 conduct of the hirer, and to all the circumstances of the 
case. 

In any such readjustment the court may direct 
interest upon any postponed instalment at such reason-
able rate as it may fix to be paid to the vendor. 

10 In any proceeding to recover an instalment the court 
may exercise the powers conferred by this subsection. 

This section and section twenty-six of this 
Act shall extend to all instalments the payment of which 
is provided for by a hire-purchase agreement, whether 

15 such agreement describes such instalments as rent or hire 
or otherwise, and whether or not the hirer is in default 
at the date of the application or proceedings. 

Where a vendor has, since the first day of 
June, one thousand nine hundred and thirty-two, and 

20 before the commencement of this Act retaken possession 
of any goods which were, on the said first day of June, 
in the possession of the hirer, and were at or prior to 
that day the subject of a hire-purchase agreement to 
which the provisions of this Division of this Part of this 

25 Act apply, then in any such case, upon the application 
of the hirer made within one month from the com-
mencement of this Act, the court may if the goods are 
then in the possession or within t he control of the vendor, 
and if in all the circumstances it thinks it desirable so 

30 to do, order that such goods be returned to the hirer 
upon the terms that he hold the same subject to the 
terms and conditions of the hire-purchase agreement to 
which they relate, and subject also to any further terms 
or conditions as to payment of costs or otherwise that 

35 the court may impose. 
Where the goods are not, at the date of any appli-

cation under this subsection, in the possession or 
within the control of the vendor, the court may make 
such order as to payment of compensation by the 

40 vendor to the hirer as to it seems fit. 
Divisiox 
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DIVISION 3.—Judgment debts. 
28. (1) Where the Supreme Court or any other Relief of 

court has given judgment or made an order for the judgment 
payment by any person to any other person of a sum of debtor°. 

cf. Act No. 5 money, and such court is satisfied that immediate  48, 1930, 
payment of the whole or part of the money would inflict 8. 11. 
great hardship on the person adjudged or ordered to pay 
the money by reason of the operation of this Act or 
any enactment repealed by this Act upon his property 

10 or investments, or upon the realization thereof, or by 
reason of any other cause whatsoever which such court 
in the circumstances of the case deems sufficient, such 
court may, at the time of the entry of judgment or the 
making of the order or subsequently thereto, upon the 

15 application of the person adj udged or ordered to pay 
the money, in its discretion, if in all the circumstances 
it thinks it desirable so to do, order that the payment 
of the whole or part of the sum of money in question 
shall be deferred until such time and upon such conditions 

.̀:0 as such court thinks fit. 
A default judgment shall be deemed to be an order 

of the court. 
An order may be made under this section in 

respect of judgments or orders for the payment of 
25 money given or made by any court before the com-

mencement of this Act as well as in respect of 
judgments or orders given or made after the com-
mencement of this Act. 

An application under this section shall 
30 operate as a stay of proceedings upon the judgment 

until the hearing of the application. 
The court may rescind or vary any decision 

or order previously made by it. 
The jurisdiction and powers conferred by 

35 this section on a district court may be exercised by 
the judge of the district court in which tile judgment 
was obtained or order was made for the payment of 
money or  by any judge of the district court of the 
metropolitan district sitting in Sydney. 

DIVISION 
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DIVISION 4.—Jurisdiction and procedure. 

(1) The courts having jurisdiction under Divi- court. 
sions  1  and 2 of this Part of this Act shall be— 

(a) in any application in respect of licensed 
premises within the meaning of the Liquor 
Act, 1912, the Licenses Reduction Board 
constituted under the Liquor (Amendment) 
Act, 1919, or where the amount of the 
principal sum owing on the security thereof 

10 	is under one thousand pounds, a member of 
that board ; 

(b; in any application in respect of a mortgage 
(other than a mortgage of licensed premises) 
in which the principal sum owing on the 

15 	security thereof is three thousand pounds or 
over, the Supreme Court ; 

(c) in any application in respect of mortgages 
other than those specified in paragraphs (a) 
and (b) of this section and in respect of all hire- 

20 	purchase agreements, a district court or a 
court of petty sessions holden before a stipen-
diary or police magistrate. 

(2) If on any application to a court under this 
Part of this Act an objection is taken to the jurisdiction 

25 of the court based on the amount of the principal sum 
owing on the mortgage, the court shall determine the 
objection summarily, and no order made by the court 
shall be challenged for defect of jurisdiction based on 
such objection, but the decision of the court as to such 

30 amount shall not operate as an estoppel between the 
parties or their privies in any subsequent proceedings. 

(1) The jurisdiction conferred on a court by Jurisdiction 
this Part of this Act may be exercised by a judge of howe 

• the court sitting either in court or in chambers, or in Cised: 
35 the case of a court of petty sessions, by a stipendiary or cf. Act No. 

police magistrate. 	 48, 1930,
s. 9. 

(2) Any application to the Supreme Court or a 
district court under this Part of this Act may be made 
on motion or summons in accordance with the rules of 

40 court respectively applicable to motions or summonses 
in such courts. 	 (3) 
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(3) Any court hearing any application under 
this Part of this Act may order notice to be given to 
such persons as it thinks fit, or such court may, under 
such circumstances as it thinks fit, hear any application 

5 ex parte, or order substituted service of notice of the 
application on, or dispense with notice to, such persons 
affected by the application as it thinks fit. 

(4) In dealing with an application under this 
Part of this Act the court may- 

10 	(a)  grant or adjourn the application 'won such 
terms and conditions (if any) as the court 
thinks fit ; or 
refuse the application ; or 
at any stage of the hearing allow such amend- 

15 

	

	meats of the application or other process as it 
thinks fit. 

(5) (a) Any court hearing any application under 
this Part of this Act may in its discretion direct that 
the application be heard in camera and shall so direct if 

20 so requested at any stage of the proceedings by any 
party. Such a direction shall not preclude a barrister 
or solicitor from being present at the proceedings for 
the purpose of reporting the case for the New South 
Wales State Reports or Weekly Notes or for any 

25 registered newspaper. 
(b) No report of the proceedings shall be 

published which discloses the names or identity of any 
of the parties to any application under this Part of this 
Act heard either in camera or in open court. Any 

30 publication in contravention of the foregoing provision 
shall be punishable as contempt of the Supreme Court. 

(6) Any judge of a district court or stipendiary 
or police magistrate by whom any application under 
this Part of this Act is being heard may, if he thinks 

35  any question raised by such application is of special 
difficulty or importance, refer the whole application to 
the Supreme Court, and thereupon the whole of the 
record in any such proceeding shall be forwarded by the 
district court registrar or the clerk of petty sessions, as 

the 
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the case may be, to the Supreme Court, and the Supreme 
Court or a judge thereof shall hear and determine the 
application. 

Any determination, decision, judgment, 
5  direction, order, or assessment made or given by any 

court in any matter arising under this Part of this 
Act shall be final and conclusive and without appeal, 
but all district courts and courts of petty sessions shall 
be bound by and follow decisions of the Supreme Court 

10 or a judge thereof on the construction of this Act. 
The court may reconsider any matter which 

has been dealt with by it, or rescind, or vary any 
decision or order previously made by it. 

The costs of any application under this Part 
15 of this Act to the court shall be in the discretion of the 

court, and the court when allowing any costs to any 
party under such Part may, if it thinks fit, assess the 
amount thereof. 

31. (1)  On any application by a mortgagee under Enforcement 
20  this Part of this Act for leave to enter into possession of °sera• 

of the mortgaged property the court may, if the 
mortgagor be in actual possession of the mortgaged 
property, order the mortgagor to deliver up possession 
of the same. 

25 	(2) If such order be made by the Supreme Court 
the mortgagee shall, if the mortgagor refuses or neglects 
after due service of such order to obey the same, be 
entitled without any further order to a writ of assistance 
or habere facias. 

20 	(3) If such order be made by any court other 
than the Supreme Court, and the mortgagor after due 
service of such order refuses or neglects to obey the 
same, the mortgagee may file in the office of the Master 
in. Equity a copy of such order certified by the proper 

35 officer of the court making the order, and shall thereupon 
without any further order be entitled to a writ of 
assistance or habere facias. 

(4) Any order for the payment of money or of 
costs made by a court of petty sessions or by the Licenses 

40 Reduction Board or a member thereof under this Act 
shall 

• 

A 

• 



Act No. 	, 1932. 	 33 

Moratorium. 

shall operate as an order for the payment of money 
under the Small Debts Recovery Act, 1912, and be 
enforceable as such under the provisions of that Act. 

(5) Without limiting the interpretation of 
" mortgagor " in section two that word shall in this 
section include any puisne mortgagee. 

32. Any order made on any application under the Registration 
provisions of Division 1 of this Part of this Act may of orders.  
be  registered in the office of the Registrar-General in 

10 the manner prescribed by regulations under the 
Conveyancing Act, 1919-1930. 

PART III. 
LIABILITY OF MORTGAGORS OF LAND. 

33. In this Part, unless the context or subject-matter 
otherwise indicates or requires,— 

" Moratorium Act " means the Moratorium Act, 
1930, as amended by subsequent Acts. 

" Mortgagor" does not include a person who has 
guaranteed the payment of money notwith- 

20 	 standing that the payment of such money or 
the performance of such guarantee is secured 
by a mortgage of land. 

" Mortgage of land " means any mortgage where 
land in New South Wales forms the whole or 

25 	 part of the security. 
" Principal moneys secured by a mortgage of land " 

include moneys paid by a puisne to a prior 
mortgagee for interest on his mortgage or to 
redeem or procure a transfer of such mortgage 

30 	but do not include moneys paid or expended by 
a mortgagee in payment of rates, taxes, or 
insurance premiums, or for the protection, 
preservation, or otherwise for the benefit of 
the mortgaged property, or moneys due by a 

52—C 	 mortgagor 

13 
Interprets 
Mon. 
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mortgagor to a mortgagee for goods supplied 
or for services rendered, notwithstanding that 
under the provisions of the mortgage or other-
wise the mortgagee may or does add the 

5 	moneys so paid, expended, or due to the 
principal sum secured by the mortgage. 

34. (1) Except as in this Part provided no action, Restriettoe 
suit or proceeding shall be commenced or continued by monotrggt,seeo! 
a mortgagee for the payment by a mortgagor of any 

10 moneys secured by a mortgage of land executed or 
given before the commencement of this Act, or interest 
thereon, unless the mortgagor, his attorney or agent, or 
some other person having power in that behalf has, 
after the commencement of this Act, by instrument 

15 under his hand, confirmed any covenant or agreement 
in the mortgage expressed or implied for such pay-
ment, and unless the knowledge and approval of the 
mortgagor, his attorney or agent, or other person, as 
the case maybe, of the confirmation of such covenant 

20 or agreement, is evidenced by a certificate signed in 
accordance with subsection three of this section. 

In .the case of a memorandum of mortgage or encum-
brance under the provisions of the Real Property Act, 
1900, such instrument and certificate shall be presented 

25 to the Registrar-General in duplicate for registration, 
and the Registrar-General may register the same. 

In the case of a mortgage or charge under the 
provisions of the Companies (Registration of Securities) 
Act, 1918, such instrument and certificate or verified 

30 copy thereof shall, within thirty days after the 
execution of such instrument, or, if such instrument 
be executed out of New South Wales, within thirty 
days after the date on which such instrument or copy 
would in due course of post, if despatched with due 

35 diligence, have been received in New South Wales, 
be delivered to the Registrar of Joint Stock Companies, 
and on receipt thereof the Registrar shall enter par-
ticulars thereof in the register of mortgages and charges 
of the mortgagor company kept by him in pursuance of 

40 the said Act. 
(2) 
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Except as in this Part provided no action, 
suit or proceeding shall be commenced by a mortgagee .  

_ for the payment by a mortgagor of any principal moneys 
secured by a mortgage of land executed or given after 

5 the commencement of this Act, or interest thereon, 
unless such mortgage contains an express covenant or 
agreement for such payment and unless the knowledge 
and approval of the mortgagor, his attorney or agent, or 
some other person having power in that behalf, 

10 executing or giving the mortgage, of the insertion of 
such covenant or agreement, is evidenced by a certifi-
cate signed in accordance with subsection three of this 
section. 

Such certificate shall be written or endorsed 
15 on the instrument of confirmation or mortgage instru-

ment, as the case may be, and shall be in or to the effect 
of such of the forms in the Schedule to this Act as may 
be appropriate, and shall be signed by one of the 
persons mentioned in section thirty-seven of this Act : 

20 Provided that in any case in which a series of deben-
tures contain a charge over any land of a corporation 
and there is no trust deed, or other instrument 
mortgaging or charging such land to secure such 
debentures, the certificate referred to in subsection two 

25 of this section shall be endorsed on one of the deben-
tures of the series or a verified copy thereof, and— 

(a) if the corporation be a company formed or 
registered under the provisions of Part I of the 
Companies Act, 1899, shall be delivered to the 

30 	Registrar of Joint Stock Companies with' the 
documents required to be filed with or delivered 
to the said Registrar for registration of the 
debentures under the provisions of the Com-
panies (Registration of Securities) Act, 1918, 

35 	and the said Registrar shall include particulars 
of such certificate in the particulars of the 
charge entered by him in the appropriate 
register kept by him in pursuance of the said 
Act ; 	 • 

40 	(b) in any other case shall be registered under tLe 
provisions of the Registration of Deeds Act, 
1897. 	 (4) 
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(4) Any covenant or agreement so confirmed 
and. evidenced as in subsection three of this section 
provided shall be as valid and effectual as if subsection 
seven of section twenty-five of the Moratorium Act had , 

5 not been enacted. 
(5) Nothing in this section contained shall in 

any way affect— 
any of the rights, powers, or remedies of the 
mortgagee to, over, or against the mortgaged 

10 	property; 
any of the rights, powers, or remedies of a 
mortgagee upon any security for the payment 
of money other than a mortgage of land and 
whether collateral thereto or not, and whether 

15 such security gives a charge over property or 
not. 

(6) Nothing in this section or in section twenty-
five of the Moratorium Act contained shall in any way 
affect- 

20 	(a) the remedy given to a mortgagee by section 
ten of this Act ; 

(b) any of the rights or remedies of a holder in 
due course of any bill of exchange, promissory 
note, cheque, or other negotiable instrument 

25 	against any person liable thereunder ; 
any of the rights of action or other remedies 
of a mortgagee against a mortgagor to recover 
advances made or the amount of credits 
provided or given after the commencement of 

30 	this Act in the case of a mortgage executed 
before the commencement of this Act whereby 
further advances or further credits are secured. 

(7) Nothing in this section or in section twenty-
five of the Moratorium Act contained shall be construed 

35 so as to affect any right, power, or remedy of the mort-
gagee for the recovery of any moneys secured by a 
mortgage of land and interest thereon in the event of— 

(a) a sequestration order being made against the 
mortgagor; or 

(b) 

(c) 
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the mortgagor executing a deed of assignment 
or of arrangement under the provisions of any 
bankruptcy law for the time being in force ; or 
an order being made or resolution passed for 

	

5 	the winding-up of the mortgagor being a 
company ; or 
the estate of a deceased mortgagor being insol-
vent and being administered by or under the 
direction of any-  court. 

	

10 	35. (1) Subsection seven of section twenty-five of 	construction 
the Moratorium Act shall be construed as if— 	of Mora- 

torium Act, 
the word " mortgagor" in the said subsection 1930-1931' 

did not include— 
(i) a person who has guaranteed the pay- 

	

15 	 ment of any money notwithstanding 
that the payment of such money or 
the performance of such guarantee is 
secured by a mortgage as defined by 
the said Act; and 

	

20 	 (ii) a lessee under a lease containing an 
optional or compulsory purchasing 
clause, and 

the words " the mortgaged property " in the 
said subsection meant any property real or 

	

25 	personal held by or given to the mortgagee 
whether from or by the mortgagor or any 
other person as security for the moneys 
secured by the mortgage ; and 
the expression " mortgage of real property " 

	

80 	meant the same as " mortgage of land " in 
this Part of this Act. 

Subsection six of the said section of the 
Moratorium Act shall be construed as if the words 
" a contract for the sale of real property " meant in 

35 any case in which land is not the whole of the subject-
matter of the sale, a contract in which the land com-
prised is as at the date of the contract at least one-half 
in value of the property the subject-matter of the sale. 

Nothing in the said section of the Mora-
40 torium Act or in this Part of this Act contained shall 

be 
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be construed so as in any way to impair the rights, 
powers, or remedies of a mortgagee against a person 
who has guaranteed the payment of money notwith-
standing that the payment of such money or the 

5 performance of such guarantee is secured by a mort-
gage of land. 

(4) Nothing in the said section of the Mora-
torium Act contained shall be construed so as to affect 
the right of a purchaser under a contract for the sale 

10 and purchase of land, whether alone or together with 
other property, his executors, administrators, or assigns, 
to sue the vendor, his executors, administrators, or 
assigns, for the specific performance of such contract 
or for the repayment of any deposit or instalments of 

15 purchase-money paid by him or them under such 
contract. 

36.  (1) A trustee, who holds any property being the Trustees 
whole or part of the estate of the deceased person or protection.  
the whole or part of the estate subject to the trust as the 

20 case may be, all or any of which is subject to a mortgage 
of real property or to a mortgage of land as the case may 
be, shall not be deemed guilty of any breach of trust or 
breach of duty by reason only of his paying or repaying 
out of such property any principal moneys, or interest 

25 secured by the mortgage, where such payment or 
repayment would not have been improper if this Act, 
or the Moratorium Act, had not been enacted. 

If any -mortgagee is a trustee, such mort-
gagee shall not be deemed guilty of any breach of 

30 trust by reason only of his agreeino•
° 
 with a mortgagor 

to a reduction of the rate of interest payable under any 
mortgage forming part of the trust estate. 

If any mortgagee is a trustee such mortgagee 
shall not be deemed guilty of any breach of trust 

35 by reason only of his agreeing with a mortgagor for the 
extension or renewal of a mortgage existing at the date 
of commencement of this Act although at the time of 
such renewal the loan by reason of depreciation in value 
of the 'property subject to such mortgage may exceed 

40 two-thirds of the value of such property. 
 



• 
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In this section " trusters " includes personal 
representative of a deceased person, committee of the 
estate of an insane person, manager of the estate of an 
incapable person, the Master in Lunacy, the Master in 

5 Equity, and any other person acting in any fiduciary 
capacity. 

Nothing in this Act shall be so construed as 
to render a trustee liable as for breach of trust or breach 
of duty where the act or agreement complained of 

10 though done or made before the commencement of this 
Act would not render a trustee so liable if done or made 
after such commencement or submit him to any liability 
for any act done by him prior to such commencement 
where such act was then lawful. 

15 	 PART IV. 
MISCELLANEOUS. 

37. (1) Any consent, knowledge, approval, or any Authentic,: 

other matter or thing required by this Act to be witnessed tc consents,  eonft 
or certified may be so witnessed or certified by any of the cf. Act No. 

20 following persons— 	 48, 1930, 
s. 10. 

(a) where the mortgage, memorandum, or other 
instrument is executed by the mortgagor in 
New South Wales, by a commissioner for 
affidavits, clerk of petty sessions, or solicitor or 

25 	conveyancer who is not the solicitor or con-
veyancer for the mortgagee ; 

(b) where the mortgage, memorandum, or other 
instrument is executed by the mortgagor out-
side New South Wales, by any of the persons 

30 	respectively mentioned in subsection one of 
section one hundred and sixty-eight of the 
Conveyancing Act, 1919-1930, or any person 
appointed by the Chief Justice thereunder. 

i 	(2) 
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(2) Where any such consent, knowledge, or 
approval has been so witnessed or certified, such attes-
tation or certificate shall be conclusive evidence of such 
consent, knowledge or approval. 

	

5 	38. A personal representative of a deceased person, Protection of 
or a trustee, shall not be deemed guilty of any breach trrusteejoir; 
of trust or breach of duty by reason only of the fact cegseeents. 
that— 

he gives any consent under section six or 
10 section fourteen of this Act ; 

he has given any consent under section ten of 
the Moratorium Act, 1930, or under that 
section as amended by the Moratorium 
(Amendment) Act, 1931. 

	

15 	39. (1) Any corporation or any personal represen- Power of 
tative of a deceased person, or any trustee, attorney, tartztrenees;,, 
or agent having power to execute a mortgage shall have 8Le-, to 

and 
Act and be deemed always to have had power— 	 and to 

to include in such mortgage a condition or execute or 

	

20 	covenant expressly excluding the provisions covenants. 
of this Act or of any enactment repealed by 
this Act ; 
to confirm any covenant or agreement express 
or implied for the payment or repayment of 
principal moneys or interest contained in a 
mortgage of land executed or given before the 
commencement of this Act ; 
to include in any mortgage of land executed 
or given after the commencement of this Act 
an express covenant or condition for the 
payment or repayment of principal moneys or 
interest; 
to compound or settle and pay the amount t. 
be paid on any contract of guarantee which 
affected by this Act or by any enactment 
repealed by this Act and which was entered 
into by the corporation or by his testator 
settler or intestate principal. 

25 

A 

(2) 
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(2) This section shall apply only if and as far -
as a contrary intention is not expressed in the instru-
ment, if any, creating the trust or conferring the 
power, and shall take effect subject to the terms of that 

5 instrument and to the provisions therein contained. 
Nothing in Part II or Part III of this Act or Rights of 

in the Moratorium Act, 1930, as amended by subsequent rrneosprtertgoefe in 
Acts, shall prevent any mortgagee who is sued by a cset.off and 
mortgagor from pleading or setting up in any such action ross- ction. 

10 or suit by any plea of set-off or cross-action or by counter- 
claim any claim or demand which under the provisions of 
the said enactments, or any of them, he could not sue 
for except with the leave of the court or any claim 
or demand in respect of any covenant, agreement, or 

15 stipulation which is avoided by section twenty-five of 
the said Act as so amended : 

Provided that such mortgagee shall not be entitled 
under the provisions of this section to recover in such 
action or suit any amount by which such claim.  or 

20 demand is found to exceed the debt or demand proved 
by the plaintiff. • 

(1) Notwithstanding anything in this Act or in  Rights  and 
f the Moratorium Act, 1930, or any Act amending the remedies

Person 
same contained, where any person has whether before ren

tt
e
le

t
d to 
tr 

 
25 or after the commencement of this Act guaranteed the guarantee. 

payment of any money or the performance or observance 
of any obligation, and such payment, performance, or 
observance, or such guarantee was or is secured by a 
mortgage of real or personal property, the person 

Onititlel to the benefit of the guarantee may give to the 
guarantor not less than three calendar months' notice of 
his intention to exercise all or any of his rights, powers, 
and remedies against the guarantor or against any 
property mortgaged by the guarantor to secure the 

35 guarantee, and after the expiration of the said period of 
notice the person entitled to the benefit of the guarantee 
may, subject to the provisions of this section, exercise 
such of the said rights, powers, and remedies against 
the guarantor and again:ft  any  property mortgaged by 

40 the guarantor to u.ci..1* ity rrformance of the 
guarantee 
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guarantee as he would have been entitled to exercise 
if this Act, and the said Act as amended, had not been 
passed. 

Any guarantor who has been given any 
5 such notice may within the time limited by the notice 

apply to the Supreme Court for an order under this 
section. 

Notice of the application shall be given in the manner 
prescribed by rules of court to the person entitled to the 

10 benefit of the guarantee, to any co-guarantor, and to 
the principal debtor or person the performance or 
observance of whose obligation the guarantor has 
guaranteed. 

The provisions of section thirty of this Act 
15 relating to the exercise of the jurisdiction shall so far as 

applicanle extend to any proceeding under this section. 
On any such application the court, if 

satisfied that the exercise by the person entitled to the 
benefit of the guarantee of such rights, powers, or 

20 remedies, or any of them, would inflict great hardship on 
the guarantor by reason of the operation of this Act or 
of any Act by this Act repealed upon his property or 
investments, or upon the realisation thereof, or by 
reason of the operation of the Farmers' Relief Act, 

'd 5 1932, on any remedy of the guarantor against the 
principal debtor, or by reason of any other cause whatso-
ever which such court in the circumstances of the case 
deems sufficient, may in its discretion, if in all the 
circumstances it thinks it desirable so to do, order that 

30 the exercise of such rights,powers, and remedies, or any 
of them, be deferred for such time and upon such 
conditions as such court shall determine or order that 
such conditions as such court thinks fit be imposed 
on the exercise of such rights, powers, or remedies, or 

35 any of them. 
The court may impose upon any party 

terms relating to the enforcement of rights of reimburse-
ment or of contribution and may extend the benefit of 
Part II of this Act or of any provision thereof to the 

40 mortgagor, guarantor or any co-guarantor, and may on 
the 
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the hearing of the application or at any time thereafter 
order that any right of any party arising out of the 
transaction may be exercised or enforced in such manner 
and subject to such conditions, or that any such exercise 

5 or enforcement be deferred for such time and subject to 
such conditions as to it seems just having regard to all 
the circumstances. 

On any such application the court may 
order such notice as it deems sufficient to be given to 

10 the principal debtor or person, the performance or 
observance of whose obligation the guarantor has 
guaranteed or where satisfied that such principal debtor 
or person cannot conveniently be served may dispense 
with service thereof and proceed to hear and determine 

15 the matter. 
In this section the term guarantor includes 

any person in whom the estate of a guarantor shall 
have become vested under or by virtue of any sequestra• 
tion order or any deed of assignment or arrangement 

20 under the provisions of any bankruptcy law for the 
time being in force and the personal representatives of 
a deceased guarantor. 

Where a guarantee has been given for the 
payment of money, upon default being made in the 

25 payment thereof upon demand or notice, nothing 
contained in this Act, or in any Act hereby repealed, 
shall prevent a demand or notice for payment from 
being at any time made or given so that as between 
the guarantor and the person entitled to the benefit of 

30 the guarantee, such demand or notice shall have the 
same effect as regards default as if this Act and the 
Acts hereby repealed had not been passed. 

Where a person entitled to the benefit of 
a guarantee can exercise any of his rights, powers, or 

35 remedies against the guarantor without obtaining the 
leave of the court pursuant to the provisions of section 
nine of this Act, this section shall not be deemed tr 
impose on such person the obligation of giving 
the guarantor the notice sr ecified in subsection one 

40 of this section. 
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Nothing in this Act contained shall in any 
of the following cases impose on a person, who immediately 
prior to the date of commencement of the Moratorium 
and Interest Reduction (Amendment) Act, 1931, was 

5 liable under a contract whereby the payment of a debt 
secured by a mortgage of land was guaranteed, any 
liability to which he would not have been subject if this 
Act had not been passed— 

(a) in any case where the mortgaged property or 
10 

	

	more than one-half in value thereof at the 
commencement of this Act has been sold by 
the mortgagee between the eleventh day of 
December, one thousand nine hundred and 
thirty-one, and the said commencement ; 

15 	(b) in any case where the guarantor under a 
contract of guarantee is the husband or wife 
of the mortgagor and the mortgaged property 
is at the commencement of this Act the 
matrimonial home of the mortgagor and the 

20 

	

	guarantor and the principal sum owing under 
the mortgage at such commencement does not 
exceed the sun: of two thousand pounds. 

Nothing in this Act o: the Moratorium 
Act, 1930-1931, as amended by subsequent Acts, shall 

25 be construed to impair the right of a guarantor to 
reimbursement by a mortgagor or to contribution from 
any co-guarantor. 

This section shall apply only in respect of 
contracts of guarantee made prior to the commencement 

30 of this Act which were affected by the provisions of Part 
IV of the Moratorium Act, 1930-1931, as amended by 
subsequent Acts. 

42. Nothing in this Act or in any enactment by Policies of 
this Act repealed shall prevent a mortgagee from insurance 

35 claiming, suing for, or receiving the proceeds of any 
policy of insurance in any case in which the terms or 
conditions of the policy or of any mortgage provide that 
such proceeds shall be payable by the insurer to the 
mortgagee. 

43. 
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(1) Where any purchaser of land for a price Action for 

exceeding ten thousand pounds who entered into or of certain  
made any covenant, contract or stipulation with his contracts. 

vendor expressly excluding the provisions of the Mora- 
5 torium Act, 1930, in relation to the agreement for the 

sale and purchase of the land, has in purported exercise 
of the right given him by section twenty-six of the 
Moratorium Act, 1930-1931, as amended by the Mora- 
torium and Interest Reduction (Amendment) Act, 1931, 

10 rescinded the agreement, the vendor may, notwith- 
standing anything in the said Act contained, at any 
time within one month after the commencement of this 
Act, sue the purchaser for damages for breach of such 
agreement for the sale and purchase of land. 

15 	(2) The vendor shall on such action be entitled 
to recover such damages from the purchaser as he 
would be entitled to if, but for the provisions of the 
Moratorium Act, 1930-1931, as so amended, the 
rescission by the purchaser had amounted to a 

20 repudiation by the purchaser of such agreement. 
Any person who contravenes or fails to comply Offences.  

with any provision of this Act or with any order directing Act No. 44, 
a mortgagee or mortgagor to vacate the mortgaged 1930, 9.21.  
property or with any order made pursuant to section 

25 thirteen of this Act shall be guilty of an offence against 
this Act and shall be liable upon summary conviction 
to a penalty not exceeding one hundred pounds or to 
imprisonment for a term not exceeding six months, or 
to both such penalty and imprisonment. 

30 	45. (1) Where a person is convicted of an offence Order for 
in consequence of which a mortgagor has been deprived possession. 

of the possession of property, the subject of a mortgage, Ibid. 8. 21A. 

or the purchaser or lessee of goods under a hire-purchase 
agreement has been deprived of the goods the subject of 

35 the agreement, the court may, in a summary manner, 
make such order as to the possession of the property or 
of the goods as to it seems fit. 

(2) A copy of such order may be served on the 
person in possession of the property or of the goods, 

40 and, if such person makes default in complying with 
such 
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such order, he shall be liable to a penalty not exceeding 
five pounds per day for each day he makes default in 
complying with the order. 

Such penalty may be recovered in a summary way 
5 under the provisions of the Justices Act, 1902. 

46. (1) The Registrar-General may, upon the sub- Dealings by 
mission to him for registration of any instrument require In°11gagees' 
such evidence as be deems necessary that the dealing  cf8. Act Nci. 4  
sought to be given effect to by the instrument does not 	.. 	' 

10 contravene any provision of Division 1 of Part II of 
this Act, or of any enactment by this Act repealed, and 
may refuse to register the instrument until such evidence 
is submitted to him. 

The Registrar-General may rely upon the 
15 register book under the Real Property Act, 1900, and 

shall not be bound to make any inquiry as to any 
interest not appearing therein unless the same is pro-
tected by a caveat. 

The Registrar-General shall not be bound 
20 to inquire into the genuineness of any consent that 

purports to be duly given in accordance with the pro-
visions of any enactment repealed by this Act. 

47. (1) Any notice required or authorised by this 
Act to be given shall be in writing, and shall be 

25 sufficiently given— 
if delivered personally ; 
if sent by post in a registered letter addressed 
to the person to whom it is to be given, by 
name, at his aforesaid place of abode or busi- 

30 

	

	ness, and if that letter is not returned through 
the post-office undelivered ; and the notice 
shall be deemed to have been given at the 
time when the registered letter would in the 
ordinary course be delivered ; 

35 	(c) if given in the manner prescribed in Part III 
of the Companies Act, 1899, or in Part III of 
the Companies (Amendment) Act, 1908, as 
the case may require, when the person to 
whom notice is to be given is a company ; 

(d) 

Notices. 
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(d) in cases of notices required on any application 
to the court in the manner directed by the 
court or prescribed by rules of court or by 
regulations under this Act. 

	

5 	(2) Where a mortgagor or purchaser— 
: 	 (a) has abandoned possession of the mortgaged or 

purchased property and his address is unknown 
to the mortgagee or vendor ; or 

(h) is dead and there is no personal representative. 

	

10 	within the State of New South Wales, 
notice may be given to such mortgagor, purchaser, or 
persons interested in the estate of the deceased mortgagor 
or purchaser in the manner prescribed by regulations 
under this Act. 

	

15 	48. (1) During the continuance of Part II of this Regulations. 
Act the Governor may make regulations not incon- cf. Act No 
sistent with this Act prescribing all matters which are 848. ,221.932, 

necessary or convenient to be prescribed for carrying out 
or giving effect to this Act. 

20 Without limiting the generality of the foregoing 
provisions of this subsection the regulations may pre- 
scribe the manner in which and the district courts and 
courts of petty sessions to which applications under this 
Act shall be made, and may make provision for the 

25 delegation to stipendiary or police magistrates of all or 
any of the jurisdiction and powers of the Supreme 
Court or district court under the provisions of section 
twenty-eight of this Act. 

The regulations may impose a penalty for 
30 any breach thereof not exceeding twenty pounds. 

The regulations shall— 
be published in the Gazette ; 
take effect from the date of publication, or 
from a later date specified in the regulations ; 

	

35 	(c) be laid before both Houses of Parliament within 
fourteen sitting days if Parliament is then in 
session, and if not, then within fourteen sitting 
days after the commencement of the next 
session. 

	

40 	If either House of Parliament passes a resolution of 
which notice has been given at any time within fifteen 

sitting 
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sitting days after the regulations have been laid before 
such House disallowing any regulation or part thereof, 
the regulation or part shall thereupon cease to have 
effect. 

	

5 	49. The expiration of Part II of this Act in savings. 
pursuance of section fifty of this Act or of any regu- Act No. 48, 
lation made in pursuance of this Act shall not— 	1930, 6. 23. 

affect any right, privilege, obligation, or 
liability acquired, accrued, or incurred under 

	

10 	such Part or regulation ; or 
affect any penalty or punishment in respect of 
any offence committed against such Part or 
regulation; or 
affect any investigation, legal proceeding, or 

	

15 	remedy in respect of any such right, privilege, 
obligation, liability, penalty, or punishment, as 
aforesaid ; 

and any such investigation, legal proceeding, or remedy 
may be instituted, continued, or enforced, and any such 

20 penalty or punishment may be imposed as if such Part 
or regulation had not expired. 

50. The provisions of Part II of this Act shall Duration of 

cf 
continue in force until the twenty-eighth day of t /bi • d. s. 24. February, one thousand nine hundred and thirty-six, 

25 and thereafter until such time as the Governor notifies 
by proclamation published in the Gazette that he is 
satisfied that the prescribed dates for repayment in 
respect of all mortgages to which such Part applies 
have been reached and that any extended period allowed 

30 by a court upon application made under the said Part 
has expired : 

Provided that after the twenty-eighth day of 
February, one thousand nine hundred and thirty-six, 
the provisions of the said Part shall apply only to a 

35 mortgage the prescribed date for repayment of which 
has not been reached and to a mortgage in respect of 
which a court has in pursuance of the said Part made 
an order extending the date of repayment. 

SCHEDUL8 



{ 

I a 

 

Act No. 	, 193g. 	 49 

 

 
 

  

 

 

 
 

  

 

Moratorium. 

SCHEDULE. 

FORMS OP CERTIFICATES UNDER SECTION 34 OF THIS ACT. 

A.—Certificate under Section 34 (1). 

The above (or within) written instrument was executed under Where 

5 the seal of the above (or within) named A (or by N M as attorney or  mortgagor is 
and 

agent for the abovenamed A) and 	 the person or persons by corppration the instrument 

whom or in whose presence the seal of the said corporation purports to !inder the sea 

have been affixed to the said instrument (or the said N M) has (or have) of the 
t. 

 

stated to me that the said corporation knew the effect of and approved 
corporation or 

e_r
e 

 

10 of the confirmation of the covenants or agreements to pay the moneys co
or ag

ra
ntuf

o
o
n
rtt 

secured by the mortgage (charge or debenture) and interest thereon 
in the said instrument referred to, and (if the certifying person is a 
solicitor or conveyancer) I certify that I am not the solicitor (or 
conveyancer) for the mortgagee. 

15 	 (Signature, address, and description of certifying person.) 

The above (or within) written instrument was executed by the In any other 

above (or within) named A [or by B, the attorney, agent, executor case' 

(or other apt description) of the abovenamed A] and on or before (or 
shortly after) his execution of the same he stated to me that he knew 

20 the effect of and approved of the confirmation of the covenants by the 
said A to pay the moneys secured by the mortgage (charge or 
debenture) in the said instrument referred to, and (if the certifying 
person is a solicitor or conveyancer) I certify that I am not the solicitor 
(or conveyancer) for the mortgagee. 

25 	 (Signature, address, and description of certifying person.) 

es.s&Almei 

B.—Certificate under Section 34 (2). 

1. The above (or within) written mortgage (or charge, or debenture) Where 
was executed under the seal of the above (or within) named A (or mortgagor Is a 

by N M as attorney or agent for the abovenamed A) and 	 the m 
corporation and 

o .tgage or 

30 the person or persons by whom or in whose presence the seal of the said echxecarge!,7  under 
corporation purports to have been affixed to the said mortgage (or the seal of the 

charge or debenture) (or the said N M) has (or have) stated to me that toymmatti= 
the said corporation knew the effect of and approved of the insertion in or agent for the 

the said mortgage (or charge or debenture) of the covenants (or agree- corporation. 

35 ments) to pay the principal and interest moneys secured by the above 
(or within) written mortgage (or charge or debenture) and (if the 
certifying person is a solicitor or conveyancer) I certify that I am not 
the solicitor (or conveyancer) for the mortgagee. 

(Signature, address, and description of certifying person.) 

b2—D 	 2, 
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2. The above (or within) written mortgage (or charge) was executed In any other by the above (or within) named A (or by B, the attorney or agent `• for the abovenamed A) and on or before (or shortly after) his execution of the same he stated to me that he knew the effect of and approved 5 of the insertion in the said mortgage (or charge) of the covenants (or agreements) to pay the principal and interest moneys secured by the above (or within) written mortgage (or charge) and (if the certifying person is a solicitor or conveyancer) I certify that I am not the solicitor (or conveyancer) for the mortgagee. 

10 (Signature, address, and description of certifying person.) 
"4 
fit 

Sydney: Alfred James Bent, /.8.0., Government Printer-1985. 
[3s. 3d.] 


