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Act No. 20, 1934. 
An Act to amend the law with respect to the 

guardianship and custody and marriage of 
infants; to amend the Infants' Custody and 
Settlements Act of 1899, the Marriage Act, 
1899, the Testator's Family Maintenance 
and Guardianship of Infants Act, 1916, 
and certain other Acts; and for purposes 
connected therewith. [Assented to, 31st 
October, 1934.] 

BE it enacted by the King's Most Excellent Majesty, 
by and with the advice and consent of the Legis-

lative Council and Legislative Assembly of New South 
Wales in Parliament assembled, and by the authority of 
the same, as follows :- 

1. This Act may be cited as the " Guardianship of Short title. 
Infants Act, 1934." 
5(061 2. 



2 Act No. 20, 1934. 

Guardianship of Infants, 

Act 
Amendment 

189  
of 2. The Infants' Custody and Settlements Act of No. 39, 9. 1899 is amended— 

(a) by omitting section five and by inserting in 
lieu thereof the following new section :- 

5. (1) The Supreme Court in its equitable 
jurisdiction, may, upon the application of the 
mother of any infant, make such order as it 
may think fit regarding the custody of the 
infant and the right of access thereto of either 
parent, having regard to the welfare of the 
infant, and to the conduct of the parents, and 
to the wishes as well of the mother as of the 
father. 

The fact that a parent contemplates leaving 
the State shall not of itself be regarded as a 
reason for denying such parent the custody of 
the child or depriving such parent thereof if 
the court is satisfied that the welfare of the 
child will best be served by allowing such 
parent to have or retain such custody. 

The power of the court under this 
section to make an order as to the custody of an 
infant and the right of access thereto may 
be exercised notwithstanding that the mother 
of the infant is then residing with the father of 
the infant. 

Where the court under this section 
makes an order giving the custody of the 
infant to the mother, then, whether or not 
the mother is then residing with the father, 
the court may further order that the father 
shall pay to the mother towards the main-
tenance of the infant such weekly or other 
periodical sum as the court, having regard to 
the means of the father, may think reasonable. 

No such order, whether for custody 
or maintenance, shall be enforceable and no 
liability shall accrue while the mother resides 
with the father, and any such order shall cease 
to have effect if for any continuous period of 
three months after it is made the mother of 
the infant resides with the father. (5) 

Substituted s. 5. 

Custody of 
infant. 
49 &50 Vie., 
c. 27, a. 5. 

15 & 16 Geo. 
V, c. 45, s. 3 
(1) 

Ibid. s. 3 (2). 

Ibid. s. 3 (3) 
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In every case under this section the 49 & 50 Via 4 
court may make such order . respecting the ' 27' S.  5.  
costs of the mother and the liability of the 
father for the same or otherwise as to costs as 
it thinks just. 

The powers of the court under this is & 19 Geo. 
section to make orders regarding the custody v' c. 26, 8.16. 

of an infant, and the right of access thereto 
of either parent, may be exercised upon the 
application of the father of an infant in like 
manner as those powers may be exercised upon 
the application of the mother of the infant. 

In any case in which a parent of an 
infant is dead, the court may, on the appli-
cation of any relative of that parent, make 
such order as to access to the infant by such 
relative as to the court seems fit. 

Any order made under this section 16 & 16 Gem_ 
may, on the application either of the father v, o. 45, s. 3-- 
or the mother or any guardian of the infant, (4  
be varied or discharged by a subsequent order. 

Orders may be made and enforced 
under this Act notwithstanding that proceed-
ings may have been instituted under the Matri-
monial Causes Act, 1899, by the father or the 
mother, or that an order has been made in the 
proceedings : 

Provided that no order shall be made or 
enforced under this Act in respect of any 
matter where any order in relation to such 
matter has already been made by the Supreme 
Court in its matrimonial causes jurisdiction or 
where at the date of any application made 
under this Act in. respect of any matter, an 
application has already been filed in that Court 
and is then pending in respect of such matter : 

Provided also that orders made under this 
Act may be subsequently varied by the 
Supreme Court in its matrimonial causes 
jurisdiction where the same subject matter 
arises in any proceedings within its j urisdiction 
instituted in that Court. (b) 
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New ss. 10A,. 
10u, 10c, 10o. 

Extension of 
jurisdiction 
to district 
courts and 
courts of 
petty sessions 
holden before 
stipendiary 
or police 
magistrates. 
cf. 49 & 50 
Vic., c. 27, s. 9, and 15 & 
16 Geo. V, 
c. 45, s. 7. 

(b) by inserting next after section ten the following 
new sections :- 

10A. (1) The jurisdiction conferred on the 
Supreme Court in its equitable jurisdiction by 
this Part may also be exercised by the district 
court of the district in which the respondent 
or respondents or any of them reside, or by a 
court of petty sessions nearest to the place of 
residence of the respondent or respondents or 
any of them : 

Provided that— 
such court of petty sessions shall be 
constituted by a stipendiary or police 
magistrate sitting alone ; and 
such court of petty sessions shall not 
be competent— 

to entertain any application relating 
to an infant who has attained the 
age of sixteen years, unless the 
infant is physically or mentally 
incapable of self support, or the 
application is one for the variation 
or discharge of a then subsisting 
order of a court of petty sessions ; 
or 
to entertain any application involv-
ing the administration or applica-
tion of any property belonging to 
or held in trust for an infant, or 
the income thereof; or 
to award the payment of sums 
towards the maintenance of any 
infant exceeding the sum of twenty 
shillings per week. 

(2) (a) Where a district court makes 
or refuses to make an order on an application 
under this section an appeal shall lie to the 
Supreme Court in its equitable jurisdiction in 
the manner prescribed by the rules of that 
court. 

(b) 

(i) 
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(b) Where a court of petty 
sessions makes or refuses to make such an 
order an appeal shall lie to a court of quarter 
sessions, and Part V of the Justices Act, 1902, 
shall be deemed to extend to such an appeal : 

Provided that where the application is made 
to a district court, and such court considers 
that the matter is one which would be dealt 
with more conveniently by the Supreme 
Court in its equitable jurisdiction, or where 
any such application is made to a court of 
petty sessions and such court considers that 
the matter is one which would be dealt with 
more conveniently by the Supreme Court in 
its equitable jurisdiction or a district court, the 
court to which the application is made may 
refuse to make any order, and in such case no 
appeal shall lie to any court against such 
ref usal. 

An order of a district court or of a 
court of petty sessions for the payment of 
money under this Part shall have the effect of 
and be deemed to be a judgment of the district. 
court or of the court of petty sessions as the 
case may be and shall be enforceable by pro-
cess of court as in pursuance of such judgment. 

Where an order under this Part con-
tains a provision committing to the applicant 
or any other person the legal custody of 
any infant, a copy of the order may be served 
on any person in whose actual custody the 
infant may for the time being be, and if such 
person makes default in complying with such 
provision he shall be liable on summary con-
viction to a penalty not exceeding five pounds 
per day for each day he makes default in 
complying with such provision. 

10B. When any application has been made Removal of 

under this Part to a district court or to a court proceedings.  
49 & 50 

of petty sessions, the Supreme Court in. its ef: .27 

equitable jurisdiction may, at the instance of B. Id. 
any party to such application, order such 

application 



 

 

Act No. 20, 1934. 

 

 

 

Guardianship of Infants. 

 

Enforcement 
of orders for 
payment of 
money. 
15 & 16 Geo. 
V, c. 45, s. 8 
41). 

 

application to be removed to the Supreme Court in its equitable jurisdiction and there proceeded with upon such terms as to costs of removal as it thinks proper. 
10c. (1) Any person for the time being under an obligation to make payments in pursuance of any order for the payment of money under this Part shall give notice of any change of address to such person (if' any) as may be specified in the order, and any person failing without reasonable excuse to give such a notice shall be liable on summary conviction to a penalty not exceeding ten pounds. 

(2) Where any order for the payment of money has been made in exercise of the powers contained in this Part, the court making the order shall, in addition to any other powers for enforcing compliance with the order, have power in any ease where there is any pension or income payable to the person against whom the order is made and capable of being attached, after giving the person by whom the pension or income is payable an opportunity of being heard, to order that such part as the court may think fit of any such pension or income be attached and paid to the person named by the court, and such further order shall be an authority to the person by whom such pension or income is payable to make the payments so ordered, and the receipt of the person to whom the payment is ordered to be made shall be a good discharge to the person by whom the pension or income is payable. 

 

 

Rules of 
equity to 
prevail. 
cf. 15 & 16 
Geo. V, C. 49, 
a. 44. 

 

10D. In any question relating to the custody or education of an infant in which is any con-flict or variance between the rules of equity and the rules of the common law• with reference to the same matter the rules of equity shall prevail in all courts exercising jurisdiction under this Act. 
(c) 
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(c) by inserting at the end of section three the 
following new definition :— 

" Maintenance " includes education. cf. 22 & 23, 
Geo. V. c. 46, 
e. 79 (3). 

3. The Infants' Custody and Settlements Act of Furth meat of 

1899 is further amended— Act No. 39, 
1899. 

(a) by inserting next after section sixteen the New Part IV. 

following new Part :— 

PART IV. 

Provisions applicable in all courts. 
Where in any proceeding before any Custody, 

court (whether or not a court within the :,P,drpni.gipety  
meaning of this Act) the custody or upbring- of infant. 

& 16 Geo. ing of an infant, or the administration of any 15 
v, c. 45, s. 1. 

property belonging to or held in trust for 
an infant, or the application of the income 
thereof, is in question, the court, in deciding 
that question, shall regard the welfare of the 
infant as the first and paramount considera-
tion, and shall not take into consideration 
whether from any other point of view the 
claim by the father, or any right at common 
law possessed by the father, in respect of such 
custody;  upbringing, administration, or appli-
cation is superior to that of the mother, or the 
claim of the mother is superior to that of the 
father. 

In this section " upbringing " includes 
religious instruction. 

The mother of an infant shall have the Equal right of  

like powers to apply to any court in respect of m:etoht:t.t°. apply

any matter affecting the infant as are possessed ibid. s' 2.  

by the father. 

(b) by inserting at the end of section one the See. I. 

following words and figures :— into Parts.) 
PART IV.—Provisions applicable in all 

courts—ss. 17, 18. 
4. 



Further 4. (1) The Infants' Custody and Settlements Act of amendment 
of Act No. 1899, is further amended- 
39, 1899, s. 4. 
(Rules.) 

Citation of Act No. 39. 1899, as 
amended. 

by inserting in section four after the word " procedure " the words " in the Supreme Court and upon appeals thereto " ; 
(b) by inserting at the end of the same section the following new subsections :— 

The district court judges or any four of them may make rules for regulating the practice and procedure upon applications made under Part I of this Act to district courts and for the enforcement of orders made upon such applications. 
The Governor may make rules for regulating the practice and procedure upon applications made under Part I of this Act to courts of petty ses.,icns and for the enforce-ment of orders made upon such applications, and for regulating the practice and procedure upon appeals to courts of quarter sessions under this Act. 
Any rules made under this Act shall— 
be publish4d in the Gazette ; 
take effect from the date of publication,. or from a later date specified in the rules;.  be laid before both Houses of Parlia-ment within fourteen sitting days if Parliament is then in session, and if not, then within fourteen sitting days after the commencement of the next session. 

If either House of Parliament passes a. resolution of which notice has been given at any time within fifteen sitting days after the. rules have been laid before such House dis-allowing any rule or part thereof, the rule or part shall thereupon cease to have effect. 
(2) The Infants' Custody and Settlements Act of 1899, as amended by this Act may be cited as the Infants' Custody and Settlements Act, 1899-1934. 

5. 

(a) 

8 Act No. 20,1934 

Guardianship of Infants. 
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Guardianship of Infants. 

5. (1) The Testator's Family Maintenance and Amendment of 

Guardianship of Infants Act, 1916, is amended— sA:ti31-01.64.1,1910, 

(a) by omitting sections thirteen, fourteen, fifteen, 211blituted is. 

and sixteen, and by inserting in lieu thereof 
the following new sections :- 

(1) On the death of the father of an Rights of 

infant, the mother, if surviving, shall, subject Bp
l
a
i rrve

i
n
v
t
i n
at  to 

to the provisions of this Act, be guardian of guardianship. 

the infant, either alone or jointly with. any 15 & 16 Geo. 

guardian appointed by the father. v, c. 45, s 4. 

Where no guardian has been appointed by 
the father, or if the guardian or guardians 
appointed by the father is or are dead or 
refuses or refuse to act, the court may, if it 
thinks fit, appoint a guardian to act jointly 
with the mother. 

(2) On the death of the mother of an 
infant, the father, if surviving, shall, subject 
to the provisions of this Act, be guardian of 
the infant, either alone or jointly, with any 
guardian appointed by the mother. 

Where no guardian has been appointed by 
the mother, or if the guardian or guardians 
appointed by the mother is or are dead or 
refuses or refuse to act, the court may, if it 
thinks fit, appoint a guardian to act jointly 
with the father. 

(1) The father of an infant may by deed Power of 

or will appoint any person to be guardian Ztbitrt:nd 
of the infant after his death. appoint 

  do s. 
(2) The mother of an infant may by guardians. 

8. 5. 

deed or will appoint any person to be guardian 
of the infant after her death. 

(3) Any guardian so appointed shall act 
jointly with the mother or father, as the case 
may be, of the infant so long as the mother or 
father remains alive, unless the mother or 
father objects to his so acting. 

(4) 
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Guardianship of Infants. 

cf. 22 and 28 Geo. V, c. 
8. 79(2) 

(4) If the mother or father so objects, or if the guardian so appointed considers that the mother or father is unfit to have the custody of the infant, the guardian may apply to the court. 
The court may either refuse to make an order (in which case the mother or father shall remain sole guardian) or make an order that the guardian so appointed shall act jointly with the mother or father, or that he shall be sole guardian of the infant. 
Where the court makes an order that the guardian so appointed shall be the sole guardian of the infant, the court may make such order regarding the custody of the infant and the right of access thereto of its mother or father as, having regard to the welfare of the infant, the court may think fit, and may further order that the mother or father shall pay to the guardian towards the maintenance and educa-tion of the infant such weekly or other periodical sum as, having regard to the means of the mother or father, the court may consider reasonable. 

The powers conferred by this subsection may be exercised at any time and shall include power to vary or discharge any order previously made in virtue of those powers. i5) Where guardians are appointed by both parents, the guardians so appointed shall, after the death of the surviving-  parent, act jointly. 
(6) If under the preceding section a guardian has been appointed by the court to act jointly with a surviving parent, he shall continue to act as guardian after the death of the surviving parent ; but if the surviving parent has appointed a guardian, the guardian appointed by the court shall act jointly with the guardian appointed by the surviving parent. 

(b) 
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Guardianship of Infants. 

(b) by inserting at the end of section seventeen Sec. 17. 
(Guardians may 

the following new subsection:— apply to court 
for directions.) 

(2) The power conferred by the foregoing cf. 22 &23 

G 4 s. provisions of this section shall include power Ge°6. ,  79 
to vary or discharge any order made under this 0)(3). 
section or made by any court under the Infants' 
Custody and Settlements Act, 1899-1934, and, 
where one of the guardians is the mother 
or father of the infant, shall also include 
power— 

to make such orders regarding the 
custody of the infant and the right of 
access thereto as, having regard to the 
welfare of the infant, the court may 
think fit ; and 
to order the mother or father to pay 
towards the maintenance or education 
of the infant such weekly or other 
periodical sum as, having regard to the 
means of the mother or father, the 
court may consider reasonable. 

(2) Any question as to the validity of any order 
made before the commencement of this Act under the 
Testator's Family Maintenance and Guardianship of 
Infants Act, 1916, shall be determined as if this Act 
had commenced immediately after that Act. 

6. (1) The Testator's Family Maintenance and Further 

Guardianship of Infants Act, 1916, is further o
a fmAe n

e  td Nmoe n41,  
amended— 1916, s. 18. 

by omitting from section eighteen the words 
" of the Act " and by inserting in lieu thereof 
the words " of this Act " ; 
by inserting at the end of section eighteen the 
following new paragraph :— 

The powers of the court under this section 
extend to the removal of either parent from 
guardianship under this Act. 

2) The Testator's Family Maintenance and citation of 
A No. 

Guardianship of Infants Act, 1916, as amended by this 191
ct 

 6, as 41,  
Act amended. 
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Inquiry by 
court, 
magistrate, or 
justice. 

Act may be cited as the Testator's Family Mainten-ance and Guardianship of Infants Act, 1916-1934. 
7. (1) The Marriage Act, 1899, is amended— 

(a) by omitting section nine and by inserting in lieu thereof the following net• section :- 
9. (1) If either party to any intended marriage, not having been previously married or not being a widower or widow, is under the age of twenty-one years, such marriage shall not take place without production to the person about to celebrate the same of the written consent of the person or persons mentioned in the Fifth Schedule to this Act : 

Provided that— 
if the person about to celebrate the marriage is satisfied that the consent of any person whose consent is so required cannot be obtained by reason of absence or inaccessibility, or by reason of his being under any disability, the necessity for the consent of that person shall be dispensed with if there is any other person whose consent is also required and has been obtained, and if the con-sent of no other person is required, or if so required cannot for any of the reasons abovementioned be obtained, a stipendiary or police magistrate or some justice of the peace appointed for that purpose may in writing consent to the marriage ; 

if any person whose consent is required refuses his consent, the court may, on application in the prescribed form, consent to the marriage. 
(2) Before a consent is given pursuant to paragraphs (a) and (b) of subsection one of 

this 

Amendment of 
Act No. 15,18119. 

Substituted 
s. 9. 

Consent in 
case of 
minority. 
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this section an inquiry shall be made on oath 
or solemn affirmation as to the facts and 
circumstances of the case. 

(3) The consent of the court or of a Effect of 

stipendiary or police magistrate or justice of the consent
c 

  
i court, 

of
a ot t m i s•  

peace to any marriage pursuant to this section trate, or g 

shall have the same effect as if it had been justice. 

given by the person whose consent cannot be so 
obtained or, as the case may be, is so refused. 

For the purposes of this section Definition of 

"the court" shall mean the Supreme Court in court' 
its equitable jurisdiction or a judge thereof, 
the district court of the district in which the 
minor resides, or the court of petty sessions 
nearest to the place of residence of the minor 
which is holden before a stipendiary or police 
magistrate sitting alone. 

Every court exercising jurisdiction under 
this section shall sit in camera unless the 
court shall otherwise order. 

The form of applications to the 
Supreme Court or a district court and the 
procedure thereon shall be as prescribed by 
rules of court, or in the case of applications to 
a court of petty sessions shall be as prescribed 
by general rules made under the Justices Act, 
1902. 
(i) by omitting from subsection one of section Sec. JO. 

ten the words " Judges of the Supreme 
Court " and by inserting in lieu thereof 
the words " Registrar-General " ; 

(ii) by omitting from subsection two of the 
same section the words " said Judges " and 
by inserting in lieu thereof the words 
" Registrar-General " ; 

by omitting from the Fourth Schedule the 
words " Marriage Act, No. , 1899," wherever 
occurring and by inserting in lieu thereof the 
words " Marriage Act, 1899-1934." 
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Guardianship of Infants. 
New Sched. 
Five. 

Sec. '9. 
cf. 15 & 16 
Geo. V, 
c. 45, Sch. 

(d) by inserting after Fourth Schedule the following new Schedule :— 
FIFTH SCHEDULE. 

CONSENTS REQUIRED TO THE MARRIAGE OF AN INFANT. 

Circumstances. (Person whose consent is required. 

I.—Where the infant is legitimate. 
1. Where both parents are 

living— 
if the parents are 
living together ; 
if the parents are 
divorced or separated 
by order of court or 
by agreement'; 

if one parent has been 
deserted by the other ; 
if both parents have 
been deprived of the 
custody of the infant 
by order of any court. 

2. Where one parent is dea,d— 
if there is no other 
guardian 
if a guardian has been 
appointed by the de 
ceased parent. 

3. Where both parents are 
dead. 

Both parents. 

The parent to wham the 
custody of the infant is 
committed by order of 
any court or by the agree-
ment, or if the custody of 
the infant is so committed 
to one parent during a 
period of time and to 
the other . parent during 
another period or periods 
of time, both parents. 

The parent who has been 
deserted. 

The person to whose custody 
the infant is committed 
by order of any court. 

The surviving parent. 

The surviving parent and 
the guardian if acting 
jointly, or the surviving 
parent or the guardian if 
the parent or guardian is 
the sole guardian of the 
infant. 

The guardians or guardian 
appointed by the deceased 
parents or by any court, 
or if no such guardian has 
been appointed, a stipen-
diary or police magistrate 
or justice of the peace 
appointed in that behalf 
in accordance with section 
ten of this Act. 

FIFTH 
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FIFTH SCHEDULE—continued. 

CONSENTS REQUIRED TO THE MARRIAGE OF AN INFA
NT— 

continued. 

Circumstances. Person whose consent is required. 

 

 

II.—Where the infant is illegitimate. 

If the mother of the infant is The mother, or if she has 
by order of any court 
been deprived of the cus-
tody of the infant, the 
person to whom the cus- 

. tody of the infant has 
been committed by order 
of the court. • 

f the mother of the infant is The guardian appoihted by 
dead. the mother or by any 

court, or if no such guar-
dian has been appointed, 
a stipendiary or police 
magistrate or justice of 
the peace appointed in 
that behalf in accordance 
with section ten of this 
Act. 

The Marriage Act, 1899, as amended by the 
Marriage (Amendment) Act, 1921., the Marriage 
(Amendment) Act, 1925, the Marriage (Amendment) 
Act, 1934, and this Act, may be cited as the Marriage 
Act, 1899-1934. 

Any person appointed pursuant to section ten 
of the Marriage Act, 1899, prior to the commencement 
of this section and whose appointment is at such 
commencement in force shall be deemed to have been 
appointed pursuant to the Marriage Act, 1899-1934. 

(4) This section shall commence on a day to be 
appointed by the Governor and notified by proclamation 
published in the Gazette. 

By Authority: 
ALFRED JAMES KENT, I.S.O., Government Printer, Sydney-1934. 

[6d.] 





I certify that this PUBLIC BILL, which, originated in the LEGIS-
LATivt, ASSEMBLY, has finally passed the LEGISLATIVE COUNCIL and 
the LEGISLATIVE ASSEMBLY Of NEW SOUTH WALES. 

W. R. McCOURT, 
Clerk of the Legislative Assembly. 

Legislative Assembly Chamber', 
Sydney, 23 October, 1934. 
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Act No. 20, 1934. 
An Act to amend the law with respect to the 

guardianship and custody and marriage of 
infants; to amend the Infants' Custody and 
Settlements Act of 1899, the Marriage Act, 
1899, the Testator's Family Maintenance 
and Guardianship of Infants Act, 1916, 
and certain other Acts; and for purposes 
connected therewith. [Assented to, 31st 
October, 1934.] 

BE it enacted by the King's Most Excellent Majesty, 
by and with the advice and consent of the Legis-

lative Council and Legislative Assembly of New South 
Wales in Parliament assembled, and by the authority of 
the same, as follows :- 

1, This Act may be cited as the " Guardianship of Short title. 
Infants Act, 1934." 

2. 
I have examined this Bill, and find it to correspond in all respects with 

the Bill as finally passed by both Houses. 
W. W. HEDGES, 

Chairman of Committees of the Legislative Assembly. 
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Acct t No . 39, 1899
4,
. 2. The Infants' Custody and Settlements Act of dment ( 

1899 is amended— 
Substituted s. 5. (a) by omitting section five and by inserting in 

lieu thereof the following new section :— 
Custod

.  y of 5. (1) The Supreme Court in its equitable infant 
49 & 50 Vic., jurisdiction, may, upon the application of the 

27, a. 5. mother of any infant, make such order as it 
may think fit regarding the custody of the 
infant and the right of access thereto of either 
parent, having regard to the welfare of the 
infant, and to the conduct of the parents, and 
to the wishes as well of the mother as of the 
father. 

The fact that a parent contemplates leaving 
the State shall not of itself be regarded as a 
reason for denying such parent the custody of 
the child or depriving such parent thereof if 
the court is satisfied that the welfare of the 
child will best be served by allowing such 
parent to have or retain such. custody. 

(2) The power of the court under this 
section to make an order as to the custody of an 
infant and the right of access thereto may 
be exercised notwithstanding that the mother 
of the infant is then residing with the father of 
the infant. 

Mid. a. 3 (2). (3) Where the court under this section 
makes an order giving the custody of the 
infant to the mother, then, whether or not 
the mother is then residing with the father, 
the court may further order that the father 
shall pay to the mother towards the main-
tenance of the infant such weekly or other 
periodical sum as the court, having regard to 
the means of the father, may think reasonable. 

raid. .. (3). (4) No such order, whether for custody 
or maintenance, shall be enforceable and no 
liability shall accrue while the mother resides 
with the father, and any such order shall cease 
to have effect if for any continuous period of 
three months after it is made the mother of 
the infant resides with the father. (5) 

15 & 16 Geo. 
V, c. 45, a. 3 
(1) 
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Guardianship of infants. 

In every case under this section the 49 & 50 Vi , 
court may make such order respecting the ' 27' 8' 5' 
costs of the mother and the liability of the 
father for the same or otherwise as to costs as 
it thinks just. 

The powers of the court under this is & 19 Geo. 
section to make orders regarding the custody V, c. 26, s.16. 
of an infant, and the right of access thereto 
of either parent, may be exercised upon the 
application of the father of an infant in like 
manner as those powers may be exercised upon 
the application of the mother of the infant. 

In any case in which a parent of an 
infant is dead, the court may, on the appli-
cation of any relative of that parent, make 
such order as to access to the infant by such 
relative as to the court seems fit. 

Any order made under this section Is & 16 Gen. 
may, on the application either of the father v, c. 45, 8. 3 
or the mother or any guardian of the infant, ). 
be varied or discharged by a subsequent order. 

Orders may be made and enforced 
under this Act notwithstanding that proceed-
ings may have been instituted under the Matri-
monial Causes Act, 1899, by the father or the 
mother, or that an order has been made in the 
proceedings : 

Provided that no order shall be made or 
enforced under this Act in 'respect of any 
matter where any order in relation to such 
matter has already been made by the Supreme 
Court in its matrimonial causes jurisdiction or 
where at the date of any application made 
under this Act in respect of any matter, an 
application has already been filed in that Court 
and is then pending in respect of such matter : 

Provided also that orders made under this 
Act may be subsequently varied by the 
Supreme Court in its matrimonial causes 
jurisdiction where the same subject matter 
arises in any proceedings within its jurisdiction 
instituted in that Court. (b) 
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New as. 10A,. 
10B, 10c, 10c. 

Extension of 
jurisdiction 
to district 
courts and 
courts of 
petty sessions 
holden before 
stipendiary 
or police 
magistrates. 
cf. 49 tic 50 
Vic., c. 27, 
a. 9, and 15 IL 
16 Geo. V,! 
c. 45, a. 7. 

(b) by inserting next after section ten the following 
new sections :- 

10A. (1) The jurisdiction conferred on the 
Supreme Court in its equitable jurisdiction by 
this Part may also be exercised by the district 
court of the district in which the respondent 
or respondents or any of them reside, or by a 
court of petty sessions nearest to the place of 
residence of the respondent or respondents or 
any of them : 

Provided that— 
such court of petty sessions shall be 
constituted by a stipendiary or police 
magistrate sitting alone ; and 
such court of petty sessions shall not 
be competent— 

to entertain any application relating 
to an infant who has attained the 
age of sixteen years, unless the 
infant is physically or mentally 
incapable of self support, or the 
application is one for the variation 
or discharge of a then subsisting 
order of a court of petty sessions; 
or 
to entertain any application involv-
ing the administration or applica-
tion of any property belonging to 
or held in trust for an infant, or 
the income thereof ; or 
to award the payment of sums 
towards the maintenance of any 
infant exceeding the sum of twenty 
shillings per week. 

(2) (a) Where a district court makes 
or refuses to make au order on an application 
under this section an appeal shall lie to the 
Supreme Court in its equitable jurisdiction in 
the manner prescribed by the rules of that 
court. 

(b) 
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(b) Where a court of petty 
sessions makes or refuses to make such an 
order an appeal shall lie to a court of quarter 
sessions, and Part V of the Justices Act, 1902, 
shall be deemed to extend to such an appeal : 

Provided that where the application is made 
to a district court, and such court considers 
that the matter is one which would be dealt 
with more conveniently by the Supreme 
Court in its equitable jurisdiction, or where 
any such application is made to a court of 
petty sessions and such court considers that 
the matter is one which would be dealt with 
more conveniently by the Supreme Court in 
its equitable jurisdiction or a district court, the 
court to which the application is made may 
refuse to make any order, and in such case no 
appeal shall lie to any court against such 
refusal. 

An order of a district court or of a 
court of petty sessions for the payment of 
money under this Part shall have the effect of 
and be deemed to be a judgment of the district 
court or of the court of petty sessions as the 
case may be and shall be enforceable by pro-
cess of court as in pursuance of such judgment. 

Where an order under this Part con-
tains a provision committing to the applicant 
or any other person the legal custody of 
any infant, a copy of the order may be served 
on any person in whose actual custody the 
infant may for the time being be, and if such 
person makes default in complying with such 
provision he shall be liable on summary con-
viction to a penalty not exceeding five pounds 
per day for each day he makes default in 
complying with such provision. 

10E. When any application has been made Removal of 
under this Part to a district court or to a court proceedings,  
of petty sessions, the Supreme Court in it4,4.9,3:2,57°  
equitable jurisdiction may, at the instance of s. 10. 
any party to such application, order such 

application 
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Enforcement 
of orders for 
payment of 
money. 
15 & 16 Geo. 
V, c. 45, s. S 
(1). 

Rules of 
equity to 
prevail. 
cf. 15 tc 16 
Geo. V, c. 49, 
s. 44. 

application to be removed to the Supreme Court 
in its equitable jurisdiction and there proceeded 
with upon such terms as to costs of removal 
as it thinks proper. 

10c. (1) Any person for the time being under 
an obligation to make payments in pursuance 
of any order for the payment of money under 
this Part shall give notice of any change of 
address to such person (if any) as may be 
specified in the order, and any person failing 
without reasonable excuse to give such a notice 
shall be liable on summary conviction to a 
penalty not exceeding ten pounds. 

(2) Where any order for the payment 
of money has been made in exercise of the 
powers contained in this Part, the court making 
the order shall, in addition to any other powers 
for enforcing compliance with the order, have 
power in any case where there is any pension 
or income payable to the person against whom 
the order is made and capable of being 
attached, after giving the person by whom the 
pension or income is payable an opportunity 
of being heard, to order that such part as the 
court may think fit of any such pension or 
income be attached and paid to the person 
named by the court, and such further order 
shall be au authority to the person by whom 
such pension or income is payable to make the 
payments so ordered, and the receipt of the 
person to whom the payment is ordered to be 
made shall be a good discharge to the person 
by whom the pension or income is payable. 

10n. In any question relating to the custody 
or education of an infant in which is any con-
flict or variance between the rules of equity and 
the rules of the common law with reference 
to the same matter the rules of equity shall 
prevail in all courts exercising jurisdiction 
under this Act. 

(0) 
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(c) by inserting at the end of section three the 
following new definition :— 

" Maintenance " includes education. cf. 22 ea 23, 
Geo. V. c. 46, 
s. 79 (3). 

3. The Infants' Custody and Settlements Act of =rent of 
1899 is further amended— Act No. 39, 

1899. 

(a) by inserting next after section sixteen the New Part IV. 

following new Part :— 
PART IV. 

Provisions applicable in all courts. 
Where in any proceeding before any Custody, 

court (whether or not a court within the :,PIrpinif,pinegdy  
meaning of this Act) the custody or upbring- of infant. 

1 16 ing of an infant, or the administration of any v
5 
, 

& 
c. 45, G se 1 

o. 

property belonging to or held in trust for 
an infant, or the application of the income 
thereof, is in question, the court, in deciding 
that question, shall regard the welfare of the 
infant as the first and paramount considera-
tion, and shall not take into consideration 
whether from any other point of view the 
claim by the father, or any right at common 
law possessed by the father, in respect of such 
custody, upbringing, administration, or appli-
cation is superior to that of the mother, or the 
claim of the mother is superior to that of the 
father. 

In this section " upbringing " includes 
religious instruction. 

The mother of an infant shall have the Equal right of 

like powers to apply to any court in respect of t%octohert.o apply 

any matter affecting the infant as are possessed Mid' 2.  

by the father. 

(b) by inserting at the end of section one the Sec. 1. 

following words and figures :— (Division 
into Parts.) 

PART IV.—.Provisions applicable in all 
courts—ss. 17, 18. 

4. 
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Further 4. (1) The Infants' Custody and Settlements Act of amendment 

' of Aet'1,1'o.  1899 iS further 'amended- 
39,1899, s. 4. by inserting in section four after the word (Rules.) " procedure " the words " in the Supreme 

Court and upon appeals thereto " ; 
by inserting at' the end of the same section the 
following new subsections :— 

The district court judges or any four of 
them may make rules for regulating the 
practice and procedure upon applications 
made under Part I of this Act to district 
courts and for the enforcement of orders made 
upon such applications. 

The Governor may make rules for 
regulating the practice and procedure upon 
applications made under Part I of this Act to 
courts of petty sessions and for the enforce-
ment of orders made upon such applications, 
and for regulating the practice and procedure 
upon appeals to courts of quarter sessions 
under this Act. 

Any rules made under this Act shall— 
be publishe'd in the Gazette ; 
take effect from the date of publication, 
or from alater date specified in the rules ; 
be laid, before both Houses of Parlia-
ment within fourteen sitting days if 
Parliament is then in session, and if 
not,• then within fourteen sitting days 
after the commencement of the next 
session. 

If either House of Parliament passes a 
resolution of which notice has been given at 
any time within fifteen sitting. days after the 
rules have' heen laid before such House dis-
allowing any rule or part thereof, the rule or 
part shall thereupon cease to have effect. 

Citation of Act • •  (2) The Infants' Custody and Settleinents Act of 
a
ti
m
o.

e
:11

.
899, as . ou as amended by this.  Act may be cited as the 

Infants' Custody and Settlements Act, 1899-1934. 
5. 
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5. (1) The Testator's Family Maintenance and Amendment of 
Guardianship of Infants Act, 1916, is amended— A

se
e
. 

64 1, 1910, 

(a) by omitting sections thirteen, fourteen, fifteen, Tntituted 88. 
and sixteen, and by inserting in lieu thereof 
the following new sections :- 

(1) On the death of the father of an Rights of 
infant, the mother, if surviving, shall, subject lipuarrvei:t as to to the provisions of this Act, be guardian of guardianship. 
the infant, either alone or jointly with any 15 & 16 Geo. 
guardian appointed by the father. v, c. 45, s 4. 

Where no guardian has been appointed by 
the father, or if the guardian or guardians 
appointed by the father is or are dead or 
refuses or refuse to act, the court may, if it 
thinks fit, appoint a guardian to act jointly 
with the mother. 

(2) On the death of the mother of an 
infant, the father, if surviving, shall, subject 
to the provisions of this Act, be guardian of 
the infant, either alone or jointly, with any 
guardian appointed by the mother. 

Where no guardian has been appointed by 
the mother, or if the guardian or guardians 
appointed by the mother is or are dead or 
refuses or refuse to act, the court may, if it 
thinks fit, appoint a guardian to act jointly 
with the father. 

(1) The father of an infant may by deed Power of 
or will appoint any person to be guardian fmatoVerertoand 
of the infant after his death. appoint 

The mother of an infant may by gu  Ibid. s. 5. deed or will appoint any person to be guardian 
of the infant after her death. 

Any guardian so appointed shall act 
jointly with the mother or father, as the case 
may be, of the infant so long as the mother or 
father remains alive, unless the mother or 
father objects to his so acting. 
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d. 22 and 28 
Geo. V, c. 46 
8. 79 (2) 

If the mother or father so objects, 
or if the guardian so appointed considers that 
the mother or father is unfit to have the 
custody of the infant, the guardian may apply 
to the court. 

The court may either refuse to make an 
order (in which case the mother or father shall 
remain sole guardian) or make an order that 
the guardian so appointed shall act jointly 
with the mother or father, or that he shall be 
sole guardian of the infant. 

Where the court makes an order that the 
guardian so appointed shall be the sole guardian 
of the infant, the court may make such order 
regarding the custody of the infant and the 
right of access thereto of its mother or father 
as, having regard to the welfare of the infant, 
the court may think fit, and may further order 
that the mother or father shall pay to the 
guardian towards the maintenance and educa-
tion of the infant such weekly or other 
periodical sum as, having regard to the means 
of the mother or father, the court may consider 
reasonable. 

The powers conferred by this subsection 
may be exercised at any time and shall include 
power to vary or discharge any order 
previously made in virtue of those powers. 

Where guardians are appointed by 
both parents, the guardians so appointed shall, 
after the death of the surviving parent, act 
jointly. 

If under the preceding section a 
guardian has been appointed by the court to 
act jointly with a surviving parent, he shall 
continue to act as guardian after the death 
of the surviving parent ; but if the surviving 
parent has appointed a guardian, the guardian 
appointed by the court shall act jointly with 
the guardian appointed by the surviving 
parent. 

(b) 
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(b) by inserting at the end of section seventeen Sec. 17. 
(Guardians may the following new subsection :— apply to court 
for direotions.) 

(2) The power conferred by the foregoing cf. 22 & 23 
provisions of this section shall include poWer G.

e
4
o
6
.
,
Ir
s.
, 

79 to vary or discharge any order made under this (i) (3). 
section or made by any court under the Infants' 
Custody and Settlements Act, 1899-1934, and, 
where one of the guardians is the mother 
or father of the infant, shall also include 
power— 

to make such orders regarding the 
custody of the infant and the right of 
access thereto as, having regard to the 
welfare of the infant, the court may 
think fit ; and 
to order the mother or father to pay 
towards the maintenance or education 
of the infant such weekly or other 
periodical sum as, having regard to the 
means of the mother or father, the 
court may consider reasonable. 

(2) Any question as to the validity of any order 
made before the commencement of this Act under the 
Testator's Family Maintenance and Guardianship of 
Infants Act, 1916, shall be determined as if this Act 
had commenced immediately after that Act. 

6. (1) The Testator's Family Maintenance and Further 
Guardianship of Infants Act, 1916, is further 90afniZZini, 
amended— 1918, 18. 

by omitting from section eighteen the words 
" of the Act " and by inserting in lieu thereof 
the words " of this Act " ; 
by inserting at the end of section eighteen the 
following new paragraph :— 

The powers of the court under this section 
extend to the removal of either parent from 
guardianship under this Act. 

(2) The Testator's Family Maintenance and citation of 
Act No. 41, Guardianship of Infants Act, 1916, as amended by this 1916, an 

Act &Mead", 



Consent in 
case of 

inority. 
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Act may be cited as the Testator's Family Mainten-
ance and Guardianship of Infants Act, 1916-1934. 

Amendment of 7. (1) The Marriage Act, 1899, is amended— 
Act No. 15, 180 

Substituted (a) by omitting section nine and by inserting in 
lieu thereof the following new section :- 

Inquiry by 
court, 
magistrate, or 
justice. 

9. (1) If either party to any intended 
marriage, not having been previnusly married 
or not being a widower or Widow, is under 
the age of twenty-one years, such marriage 
shall not take place without production to 
the person about to celebrate the same of 
the written consent of the person or persons 
mentioned in the Fifth Schedule to this Act : 

Provided that— 
if the person about to celebrate the 
marriage is satisfied that the consent of 
any person whose consent is so required 
cannot be obtained by reason of absence 
or inaccessibility, or by reason of his 
being under any disability, the necessity 
for the consent of that person shall be 
dispensed with if there is any other 
person whose consent is also required 
and has been obtained, and if the con-
sent of no other person is required, or if 
so required cannot for any of the 
reasons abovementioned be obtained, a 
stipendiary or police magistrate or 
some justice of the peace appointed 
for that purpose may in writing consent 
to the marriage ; 
if any person whose consent is required 
refuses his consent, the court may, on 
application in the prescribed form, 
consent to the marriage. 

(2) Before a consent is given pursuant 
to paragraphs (a) and (b) of subsection one of 

this 
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this section an inquiry shall be made on oath 
or solemn affirmation as to the factS and 
circumstances of the case. 

The consent of the court or of a Effect of 
stipendiary or police magistrate or justice Of the court, co 
peace to any marriage pursuant to this section trate, omr ag 
shall have the same effect as if it had been jUStiCe.  

given by the person whose consent cannot be so 
obtained or, as the case may be, is so refused. 

For the purposes of this section Definition of 
" the court" shall mean the Supreme Court in court' 
its equitable jurisdiction or a judge thereof, 
the district court of the district in which the 
minor resides, or the court of petty sessions 
nearest to the place of residence of the minor 
which is holden before a stipendiary or police 
magistrate sitting alone. 

Every court exercising jurisdiction under 
this section shall sit in camera unless the 
court shall otherwise order. 

The form of applications to the 
Supreme Court or a district court and the 
procedure thereon shall  be as prescribed by 
rules of court, or in the case of applications to 
a court of petty sessions shall be as prescribed 
by general rules made under the Justices Act, 
1902. 
(i) by omitting from subsection one of section Sea. 10. 

ten the words " Judges of the Supreme 
Court " and by inserting in lieu thereof 
the words " Registrar-General " ; 

(ii) by omitting from subsection two of the 
same section the words " said Judges " and 
by inserting in lieu thereof the words 
" Registrar-General " ; 

by omitting from the Fourth Schedule the 
words " -Marriage Act, No. , 1899," wherever 
occurring and by inserting in lieu thereof the 
words "`Marriage Act, 1899-1934." 
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(d) by inserting after Fourth Schedule the 
following new Schedule :— 

FIFTH SCHEDULE. 
CONSENTS REQUIRED TO THE MARRIAGE OF AN INFANT. 

Circumstances. Person whose consent is required. 

  

New Scheel. 
Five. 

Sec. 9. 
cf. 15 & 
Geo. V, 
c. 4t, Sch. 

1.—Where the infant is legitimate. 
I. Where both parents 

living— 
if the parents 
living together ; 
if the parents are 
divorced or separated 
by order of court or 
by agreement; 

if one parent has been 
deserted by the other ; 
if both parents have 
been deprived of the 
custody of the infant 
by order of any court. 

2. Where one parent is d ead — 
if there is ho other 
guardian ; 
if a guardian has been 
appointed by the de-
ceased parent. 

3. Where both parents are 
dead. 

Both parents. 

The parent to whom the 
custody of the infant is 
committed by order of 
any court or by the agree-
ment, or if the custody of 
the infant is so committed 
to one parent during a 
period of time and to 
the other parent during 
another period or periods 
of time, both parents. 

The parent who has been 
deserted. 

The person to whose custody 
the infant is committed 
by order of any court. 

The stirviving,  parent 

The surviving parent and 
the guardian if acting 
jointly, or the surviving 
parent or the guardian if 
the parent or guardian is 
the sole guardian of the 
infant. 

The guardians or guardian 
appointed by the deceased 
parents or by any court, 
or if no such guardian has 
been appointed, a stipen-
diary or police magistrate 
or justice of the peace 
appointed in that behalf 
in accordance with section 
ten of this Act. 

are 

are 

FIFTH 
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FIFTH SCHEDULE—continued. 
CONSENTS REQUIRED TO THE MARRIAGE OF AN INFANT— 

continued. 

Circumstances. Person whose consent is required. 

 

 

IL—Where the infant is illegitimate. 
If the mother of the infant is 

alive. 

If the mother of the infant is 
dead. 

The mother, or if she has 
by order of any court 
been deprived of the cus-
tody of the infant, the 
person to whom the cus-
tody of the infant has 
been committed by circler 
of the court. 

The guardian appointed by 
the mother or by any 
court, or if no such guar-
dian has been appointed, 
a stipendiary or police 
magistrate or justice of 
the peace appointed in 
that behalf in accordance 
with section ten of this 
Act. 

The Marriage Act, 1899, as amended by the 
Marriage (Amendment) Act, 1924, the Marriage 
(Amendment) Act, 1925, the M arriage (Amendment) 
Act, 1934, and this Act, may be cited as the Marriage 
Act, 1899-1934. 

Any person appointed pursuant to section ten 
of the Marriage Act, 1899, prior to the commencement 
of this section and whose appointment is at such 
commencement in force shall be deemed to have been 
appointed pursuant to the Marriage Act, 1599-1931. 

This section shall commence on a day to be 
appointed by the Governor and notified by proclamation 
published in the Gazette. 

In the name and on behalf of His Majesty I assent 
to this. Act. 

PHILIP GAME, 
Government House, Governor. 

Sydney, 31st October, 1934. 
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GUARDIANSHIP OF INFANTS BILL, 1934. 

SCHEDULE of the Amendments referred to in Message of 11th October, 1934..  

No. 1.—Page 2, clause 2, line 15. Omit "jurisdiction " insert "State " 
No. 2.—Pages 2 and 3, clause 2. Omit "a period of three months after it is made the 

mother of the infant continues to reside with the father" 
insert "any continuous period of three months after it is made 
the mother of the infant resides with the father " 

No. 3.—Page 3, clause 2. After line 30 insert the following provisoes:— 
"Provided that no order shall be made or enforced under this Act 

in respect of any matter where any order in relation to such matter 
has already been made by the Supreme Court in its matrimonial 
causes jurisdiction or where at the date of any application made 
under this Act in respect of any matter, an application has already 
been filed in that Court and is then pending in respect of such 
matter: 

Provided also that orders made under this Act may be subsequently 
varied by the Supreme Court in its matrimonial causes jurisdiction 
where the same subject matter arises in any proceedings within its 
jurisdiction instituted in that Court." 

No. 4.—Page 4, clause 2, line 15. After "court" insert "of petty sessions." 
No. 5.—Page 6, clause 2, line 2. After "jurisdiction" insert "and there proceeded 

with." 
No. 6.—Page 6, clause 2, line 3. After "costs" insert "of removal" 
No. 7.—Page 6, clause 2, line 13. Omit "two" insert "ten" 
No. 8.—Page 7, clause 3. After line 26 insert "In this section 'upbringing' includes 

religious instruction" 
No. 9.—Page 7, clause 4, line 41. After "Court" insert "and upon appeals thereto" 
No. 10.—Page 8, clause 4. After line 13 insert "and for regulating the practice and 

procedure upon appeals to courts of quarter sessions under 
this Act" 

No. 11.—Page 12, clause 7, lines 30 and 31. Omit "on application in the prescribed 
form" insert "in writing" 

No. 12.—Page 13, clause 7. After line 20 insert— 
"(5) The form of applications to the Supreme Court or a district 

court and the procedure thereon shall be as prescribed by rules of 
court, or in the case of applications to a court of petty sessions shall 
be as prescribed by general rules made under the Justices Act, 1902." 

No. 13.—Page 13, clause 7. After line 34 insert— 
"(c) by omitting from the Fourth Schedule the words 'Marriage 

Act, No. , 1899,' wherever occurring and by inserting 
in lieu thereof the words 'Marriage Act, 1899-1934.' " 

No. 14.—Page 14, clause 7, line 1. Omit "Schedule Four" insert "Fourth Schedule" No. 15.—Page 15, clause 7, line 26. After "1925" insert "the Marriage (Amendment) 
Act, 1934" 

No. 16.—Page 15, clause 7. After line 27 insert— 
"(3) Any person appointed pursuant to section ten of the Marriage 

Act, 1899, prior to the commencement of this section and whose 
appointment is at such commencement in force shall be deemed to 
have been appointed pursuant to the Marriage Act, 1899-1934." 

31749 
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This PUBLIC BILL originated in the LEGISLATIVE ASSEMBLY, 
and, having this day passed, is now ready for presentation to the 
LEGISLATIVE COUNCIL for its concurrence: 

W. R. McCOURT, 
Clerk of the Legislative Assembly. 

Legislative Assembly Chamber, 
Sydney, 17 May, 1934. 

The LEGISLATIVE COUNCIL has this day agreed to this Bill with 
,Amendments. 

C. H. H. CALVERT, 
Clerk of the Parliaments. 

Legislative Council Chamber, 
Sydney, 11th October, 1934. 

RC/13 Soutb litiatefs, 

ANNO VICESIMO QUINTO 

GE=IRGII V REGIS. 
* * 4 a 4 4 4 4 a 4 a ::s 4 4 4 4 a * 4 4 4 4s 4a4a4aa ark* 

Act No. , 1934. 
An Act to amend the law with respect to the 

guardianship and custody and marriage of 
infants; to amend the Infants' Custody and 
Settlements Act of 1899, the Marriage Act, 
1899, the Testator's Family Maintenance 
and Guardianship of Infants Act, 1916, 
and certain other Acts; and for purposes 
connected therewith. 

BE it enacted by the King's Most Excellent Majesty, Short title€  
by and with the advice and consent of the Legis-

lative Council and. Legislative Assembly of New South 
Wales in Parliament assembled, and by the authority of 

5 the same, as follows :- 
1. This Act may be cited as the " Guardianship of 

Infants Act, 1934." 
31749 1— 2. 

NOTE. —The words to be omitted are ruled through; those to be inserted are 
printed in black letter. • 



Act No. - , 1934. 2 

Guardianship of Infants. 

2. The Infants' Custody and Settlements Act of Act 
Amendment o" 

No. 39, 1899. 
1899 is amended— 

(a) by omitting section five and by inserting in  Substituted s. S. 

lieu thereof the following new section :- 
5 5. (1) The Supreme Court in its equitable ustody of 

jurisdiction, may, upon the application of the infant  49 & 50 Vie., mother of any infant, make such order as it e. 27, 8.5. 
may think fit regarding the custody of the 
infant and the right of access thereto of either 

10 parent, having regard to the welfare of the 
infant, and to the conduct of the parents, and 
to the wishes as well of the mother as of the 
father. 

The fact that a parent contemplates leaving 
15 the jhr-iselietteh State shall not of itself be 

regarded as a reason for denying such parent 
the custody of the child or depriving such parent 
thereof if the court is satisfied that the welfare 
of the child will best be served by allowing such 

20 parent to have or retain such custody. 
The power of the court under this 15 & 16 Geo. 

section to make an order as to the custody of an AC' 45, S. 3 
infant and the right of access thereto may 
be exercised notwithstanding that the mother 

25 of the infant is then residing with the father of 
the infant. 

Where the court under this section ibid. s. 3 (2). 
makes an order giving the custody of the 
infant to the mother, then, whether or not 

30 the mother is then residing with the father, 
the court may further order that the father 
shall pay to the mother towards the main-
tenance of the infant such weekly or other 
periodical sum as the court, having regard to 

S the means of the father, may think reasonable. 
No such order, whether for custody Mid. s. 3 (3). 

or maintenance, shall be enforceable and no 
liability shall accrue while. the mother resides 
with the father, and any such order shall cease 

40 to have effect if for ft fie-r4e€1 of three menthes 
*Ref ie Blade the mother of the ififftlit 

eentihuee 
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401 T-elide with the father. any 
continuous period of three months after it is made 
the mother of the infant rest des with the father. 

(5) In every, case under this section the 49 & 50 Vic , 
court may make such order; respecting the c. 27,  s. 5. 
costs of the mother and the liability of the 
.father for the same or otherwise as to costs as 
it thinks just. 

(0) The powers, of the court under this 18 & Geo.  
section to make orders regarding the custody V, c. 26, 8.15. 
of an. iufant, and the right of access thereto 
of either parent, may be exercised upon 'the 
application of the father of an infant in like 
Manner as those powers may be exercised. upon 
the application of the mother of the infant. 

In any case in which a parent of an 
infant is dead, the court may, on the appli-
cation of any relative of that parent, make 
such order as to access to the infant by such 
relative, as to the court seems fit. 

Any order made under this section 15 & 16 Geo., 
may, 'on the - application either of the father V; C. 45, 8. 3 
or the mother or any guardian of the infant, (4 

 

be varied or discharged by a subsequent order. 
Orders may be made and enforced 

under this Act notwithstanding that proceed-
ings. may have been instituted under the Matri-
monial: Causes Act, 1899, by the father or the 
Mother,,  or that an order has been made in the 
proceediiigs 

Provided that no order shall be made or enforced 
under this Act in respect of any matter where any 
order in relation to such matter has, already been 
made by the Supreme Court in its matrimonial causes 
jurisdiction or where at the date of any application 
made under this Act in respect of any matter, an 
application has already been filed in that Court and 
is then pending in respect of such matter: 

Provided, also that orders made under this Act may 
be ;subsequently varied by the Supreme Court in its 
matrimonial causes jurisdiction where the same 
subject matter arises in any proceedings within its 
jurisdiction instituted in that Court. (b) 
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(b) by inserting next after section ten the following New SS. 10A, 

new sections :— 10B, too, 10D. 

10A. (1) The jurisdiction conferred on the Extension of 

Supreme Court in its equitable jurisdiction b y intirtir
 

5 this Part may also be exercised by the district courts and 

court of the district in which the respondent pcoelittryts sessionsof 
or respondents or any of them reside, or by a holdenie 

ry  
before 

sa 
court of petty sessions nearest to the place of or 

 tippe
onli 

ci
c  

residence of the respondent or respondents or magistrates. 
cf. 49 & 50 

10 any of them : Vic., c. '27, 

Provided that— s. 9, and 15 k 
16 Geo. v, 

(a) such court of petty sessions shall be c. 45, s. 7. 

constituted by a stipendiary or police 
magistrate sitting alone ; and 

15 (b) such court of petty sessions shall not be 
competent— 

to entertain any application relating 
to an. infant who has attained the 
age of sixteen years, unless the 

20 infant is physically or mentally 
incapable of self support, or the 
application is one for the variation 
or discharge of a then subsisting 
order of a court of petty sessions; 

25 or 
to entertain any application involv-
ing the administration or applica-

- tion of any property belonging to 
or held. in trust for an infant, or 

30 the income thereof ; or 
to award the payment of sums 
towards the maintenance of any 
infant exceeding the sum of twenty 
shillings per week. 

85 (2) (a) Where a district court makes 
or refuses to make an order on an application 
under this section an appeal shall lie to the 
Supreme Court in its equitable jurisdiction in 
the manner prescribed by the rules of that 

40 court. 
(b) 

(i) 
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(b) Where a court of petty 
sessions makes or refuses to make such an 
order an appeal shall lie to a court of quarter 
sessions, and Part V of the Justices Act, 1902, 
shall be deemed to extend to such an appeal : 

Provided that where the application is made 
to a district court, and such court considers 
that the matter is one which would be dealt 
with more conveniently by the Supreme 
Court in its equitable jurisdiction, or where 
any such application is made to a court of 
petty sessions and such court considers that 
the matter is one which would be dealt with 
more conveniently by the Supreme Court in 
its equitable jurisdiction or a district court, the 
court to which the application is made may 
refuse to make any order, and in such case no 
appeal shall lie to any court against such 
ref us'al. 

An order of a district court or of a 
court of petty sessions for the payment of 
money under this Part shall have the effect of 
and be deemed to be a judgment of the district 
court or of the court of petty sessions as the 
case may be and shall .be enforceable by pro-
cess of court as in pursuance of such judgment. 

Where an order under this Part con- 
tains a provision committing to the applicant 
or any other person the legal custody of 
any infant, a copy of the order may be served 
on any person in whose actual custody the 
infant may for the time being be, and if such 
person makes default in complying with such 
provision he shall be liable on summary con- 
viction to a penalty not exceeding five pounds 
per day for = each day he makes default in 
complying with such provision. 

10n. When any application has been made Removal o 
under this Part to a district court or to a court proceediugs. 

of petty sessions, the Supreme Court in its V: 49 St: 

equitable jurisdiction may, at the instance of 8.Td.e.  
any party to such application, order such 

application 
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application to be removed to the Supreme Court 
in its equitable jurisdiction and there proceeded 
with upon such terms as to costs of removal as it 
thinks proper. 

5 10c. (1) Any person for the time being under Enforcement 
an obligation to make p r

m 
 ts e payments in pursuance of 

a 
 y od 

e
e
n
r f 

of any. order for the payment of money- Under money. 
this Part shall give notice of any change of V c46 ,Tc)i 
address to such person (if any) as naa.7 be (1). 

10 specified in the order, and any person failing 
without reasonable excuse to give such a notice 
shall be liable on summary conviction to a 
penalty not exceeding two ten pounds. E 

(2) Where any order for the payment 
15 of money has been made in exercise of the 

powers contained in this Part,- the court making 
the order shall, in addition to any other powers 
for enforcing compliance with the order, have 
power in any case where there is any pension 

20 or income payable to the person against whom 
the order is made and capable of being 
attached, after giving the person by whom the 
penSion or income is payable an opportunity 
of being heard, to order that such part as the 

25 court may think fit of any such pension or 
income be attached- and paid to the - person 
named by the court, and 'such fil-Other order 
shall be an authority to the peisfin:by *horn f 
such pension or income is payable to' make the 

30 payments so ordered, and the.- receipt of the 
person to whom the payment- is- opiered. to be 
made shall be a good discharge' 'to person 
by whom the pension or income is payable. 

10n. In any question relating to the-custody Rules of 
35 or education of an infant in which is any con- equity to 

flict or variance between the rules of equity and cPf.e15 & 16 the rules of the common law with reference Geo. V, c. 49, 
to the same matter the rules of equity shall s' 44' 
prevail in all courts exercising jurisdiction 

40 under this Act. . 
I._ Se) 
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(c) by inserting at the end of section three the 
following new definition :— 

" Maintenance " includes education. cf. 22 & 23, 
Geo. V. c. 48, 
s. 79 (3). 

3. The Infants' Custody and Settlements Act of amendment of 61899 is further amended— Act No. 39, 
99. 

by inserting next after section sixteen the New Part IV. 
following new Part :— 

PART IV. 
Provisions applicable in all courts. 

10 17. Where in any proceeding before any Custody, 
court (whether or not a court within the and  rpinrgpinety 
meaning of this Act) the custody or upbring- of infant. 
ing of an infant, or the administration of any 15 & 1 465 Geo. 

V, c. , a. 1. property belonging to or held in trust for 
15 an infant, or the application of the income 

thereof, is in question, the court, in deciding 
that question, shall regard the welfare of the 
infant as the first and paramount considera-
tion, and shall not take into consideration 

20 whether from any other point of view the 
claim by the father, or any right at common 
law possessed by the father, in. respect of such 
custody, upbringing, administration, or appli-
cation is superior to that of the mother, or the 

25 claim of the mother is superior to that of the 
father. 

In this section " upbringing " includes religious 
instruction. 

18. The mother of an infant shall have the tweapp!,  30 like powers to apply to any court in respect of ton court. 
any matter affecting the infant as are possessed ibid. 6.  2.  
by the father. 
by inserting at the end of section one the sec. 1. 
following words and figures :— (Division 

into Parts.) 35 PART IV.—Provisions applicable in all 
courts---ss. 17, 18. 

4. (1) The Infants' Custody and Settlements Act of Further 
1899, is further amended— amendment

of Act No. (a) by inserting in section four after the word 39, 1899, s. 4 
40 " procedure ' the words " in the Supreme (Rules.) 

Court'—'-; and upon appeals thereto "; (b) 
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(b) by inserting at the end of the same section the 
following new subsections :— 

The district court judges or any four of 
them may make rules for regulating the 
practice and procedure upon applications 
made under Part I of this Act to district 
courts and for the enforcement of orders made 
upon such applications. 

The Governor may make rules for 
10 regulating the practice and procedure upon 

applications made under Part I of this Act to 
courts of petty sessions and for the enforce-

f ,,,  ment of orders made upon such applications. 
(1 and for regulating the practice and procedure upon 

15 appeals to courts of quarter sessions under this 
Act. 

Any rules made under this Act shall— 
be published in the Gazette ; 
take effect from the date of publication, 

20 or from a later date specified in the 
rules; 
be laid before both Houses of Parlia-
ment within fourteen sitting days if 
Parliament is then in session, and if 

25 not, then within fourteen sitting days 
after the commencement of the next 
session. 

If either House of Parliament passes a 
resolution of which notice has been given at 

:30 any time within fifteen sitting days after the 
rules have been laid before such House dis-
allowing any rule or part thereof, the rule or 
part shall thereupon cease to have effect. 

(2) The Infants' Custody and Settlements Act of Citation of Art 

::-,1899, as amended by this Act may be cited as the No. 39, 1899, as 
amended, 

Infants' Custody and Settlements Act, 1899-1931. 
5. 
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10 guardian appointed by the father. 
Where no guardian has been appointed by 

the father, or if the guardian or guardians 
appointed by the father is or are dead or 
refuses or refuse to act, the court may, if it 

15 thinks fit, appoint a guardian to act jointly 
with the mother. 

(2) On the death of the mother of an 
infant, the father, if surviving, shall, subject 
to the provisions of this Act, be guardian of 

20 the infant, either alone or jointly, with any 
guardian appointed by the mother. 

Where no guardian has been appointed by 
the mother, or if the guardian or guardians 
appointed by the mother is or are dead or 

25 refuses or refuse to act, the court may, if it 
thinks fit, appoint a guardian to act jointly 
with the father. 

14. (1) The father of an infant may by deed Power of 
or will a mother and ppoint any person to be guardian father to 

30 of the infant after his death. appoint 

The mother of an infant may by guardians. 
Ibid. s. 6. 

deed or will appoint any person to be guardian 
of the infant after her death. 

Any guardian so appointed shall act 
35 jointly with the mother or father, as the case 

may be, of the infant so long as the mother or 
father remains alive, unless the mother or 
father objects to his so acting. 

 

5. (1) The Testator's Family Maintenance and Amendment of 

Guardianship of Infants Act, 1916, is amended— rin.611, 1916, 

(a) by omitting sections thirteen, fourteen, fifteen, Substituted se. 

and sixteen, and by inserting in lieu thereof 13, 1` 
 

5 the following new sections :- 
13. (1) On the death of the father of an Rights of 

infant, the mother, if surviving, shall, subject surviving 
parent as to 

to the provisions of this Act, be guardian of guardianship. 

the infant, either alone or jointly with any 15 & 1645 Geo. 
V, c.  
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(I) If the mother or father so objects, 
or if the guardian so appointed considers that 
the mother or father is unfit to have the 
custody of the infant, the guardian may apply 

5 to the court. 
The court may either refuse to make an 

order (in which case the mother or father shall 
remain sole guardian) or make an order that 
the guardian so appointed shall act jointly 

10 with the mother or father, or that he shall be 
sole guardian of the infant. 

W here the court makes an order that the 
guardian so appointed shall be the sole guardian 
of the infant, the court may make such order 

15 regarding the custody of the infant and the 
right of access thereto of its mother or father 
as, having regard to the welfare of the infant, 
the court may think fit, and may further order 
that the mother or father shall pay to the 

20 guardian towards the maintenance and educa- 
tion of the infant such weekly or other 
periodical sum as, having regard to the means 
of the mother or father, the court may consider 
reasonable. 

25 The powers conferred by this subsection of. 22 and 28 
may be exercised at any time and shall include 13G.e.;.)iV. C. 48, 

power to vary or discharge any order 
previously made in virtue of those powers. 

Where guardians are appointed by 
30 both parents, the guardians so appointed shall, 

after the death of the surviving parent, act 
jointly. 

If under the preceding section a 
guardian has been appointed by the court to 

35 act jointly with a surviving parent, he shall 
continue to act as guardian after the death 
of the surviving parent; but if the surviving 
parent has appointed a guardian, the guardian 
appointed by the court shall act jointly with 

40 the guardian appointed by the surviving 
parent. 



Act No. , 1934. 11 

Guardianship of Infants. 

(b) by inserting at the end of section seventeen Sec. 17. 
(Guardians may the following new subsection :— apply to court 
for directions.) 

(2) The power conferred by the foregoing of. 22 &23 
provisions of this section shall include power 46  G e°' V,  c. , s. 79 to vary or discharge any order made under this (1) (3). 
section or made by any court under the Infants' 
Custody and Settlements Act, 1899-1934, and, 
where one of the guardians is the mother 
or father of the infant, shall also include 
power— 

to make such orders regarding the 
custody of the infant and the right of 
access thereto as, having regard to the 
welfare of the infant, the court may 
think fit ; and 
to order the mother or father to pay 
towards the maintenance or education 
of the infant such weekly or other 
periodical sum as, having regard to the 

20 means of the mother or father, the 
court may consider reasonable. 

(2) Any question as to the validity of any order 
made before the commencement of this Act under the 
Testator's Family Maintenance and Guardianship of 

25 Infants Act, 1916, shall be determined as if this Act 
had commenced immediately after that Act. 

6. (1) The Testator's Family Maintenance and Further Guardianship of Infants Act, 1916, is further amendment of 41, amended— Act No. 
1916, s. 18. 

30 (a) by omitting from section eighteen the words 
" of the Act " and by inserting in lieu thereof 
the words " of this Act " ; 

(b) by inserting at the end of section eighteen the 
following new paragraph :— 

35 The powers of the court under this section 
extend to the removal of either parent from 
guardianship under this Act. 

(2) The Testator's Family Maintenance and citation of 
Guardianship of Infants Act, 1916, as amended by this I16Naos. 41, 

Act amended, 
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Act may be cited as the Testator's Family Mainten-
ance and Guardianship of Infants Act, 1916-1934. 

7. (1) The Marriage Act, 1899, is amended— Amendment of 
Act No. 15, 189 

(a) by omitting section nine and by inserting in Substituted 

5 lieu thereof the following new section :— s• 9. 

9. (1) If either party to any intended consent in 
n
ca
li

n
n
e
0
o
r
f
ity. 

 
marriage, not having been previously married 
or not being a widower or widow, is under 
the age of twenty-one years, such marriage 

10 shall not take place without production to 
the person about to celebrate the same of 
the written consent of the person or persons 
mentioned in the Fifth Schedule to this Act : 

Provided that- 

15 (a) if the person about to celebrate the 
marriage is satisfied that the consent of 
any person whose consent is so required 
cannot be obtained by reason of absence 
or inaccessibility, or by reason of his 

20 being under any disability, the necessity 
for the consent of that person shall be 
dispensed with if there is any other 
person whose consent is also required 
and has been obtained, and if the con- 

25 sent of no other person is required, or if 
so required cannot for any of the 
reasons abovementioned be obtained, a 
stipendiary or police magistrate or 
some justice of the peace appointed 

30 for that purpose may ell application 
the prc3cribcd in writing consent to 
the marriage ; 

(b) if any person whose consent is required 
refuses his consent, the court may, on 

35 application in the prescribed form, 
consent to the marriage. 

(2) Before a consent is given pursuant Inquiry by.  

to paragraphs (a) and (b) of subsection one of r  o
a
T

e
t: 

°
ma
r 
 gin. 

this justice. 
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this section an inquiry shall be made on oath 
or solemn affirmation as to the facts and 
circumstances of the case. 

(3) The consent of the court or of a Effect of 
5 stipendiary or police magistrate or justice of the ccoounrttafgi.. 

peace to any marriage pursuant to this section trate, or 
shall have the same effect as 'if it had been justice.  
given by the person whose consent cannot be so 
obtained or, as the case may be, is so refused. 

10 (4) For the purposes of this section Definition of 

"the court" shall mean the Supreme Court in court' 
its equitable jurisdiction or a judge thereof, 
the district court of the district in which the 
minor resides, or the court of petty sessions 

15 nearest to the place of residence of the minor 
which is holden before a stipendiary or police 
magistrate sitting alone. 

Every court exercising jurisdiction under 
this section shall sit in camera unless the 

20 court shall otherwise order. 
(5) The form of applications to the Supreme 

Court or a district court and the procedure thereon 
shall be as prescribed by rules of court, or in the case 
of applications to a court of petty sessions shall be as 

25 prescribed by general rules made under the Justices 
Act, 1902. 

(b) (i) by omitting from subsection one of section see 
ten the words " Judges of the Supreme 
Court " and by inserting in lieu thereof 

30 the words " Registrar-General " ; 
(ii) by omitting from subsection two of the 

same section the words " said Judges " and 
by inserting in lieu thereof the Words 
" Registrar-General " ; 

35 (c) by omitting from the Fourth Schedule the words 
" Marriage Act, No. , 1899," wherever occurring 
and by inserting in lieu thereof the words " Marriage 
Act, 1899-1934." 

(c)  

10. 
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(c)  (d) by inserting after Schedule Few-F. Fourth New Sched. 
Schedule the following new Schedule:— Five. 

FIFTH ..SCHEDULE. Sec. 9. 
f. CONSENTS REQUIRED TO THE MARRIAGE OF AN INFANT. G 15 & 16 Geo. IT, 

 c. 45, Sch. 
Circumstances. 1Person whose consent is required. 

I.— Where the infant is legitimate. 
1. Where both parents are 

Both parents. 

The parent to whom the 
custody of the infant is 
committed by order of 
any court or by the agred-
ment, or if the custody of 
the infant is so committed 
to one parent -during .0, 
period of time and to 
the other parent amino. 
another .period periods 
of time, both yin:cuts. 

The parent who has been 
deserted. 

The person to whose custody 
the infant is committed 
by order of any court. 

The surviving parent, 

The surviving parent and 
the guardian if dctifig 
jointly, or the surviving 
parent or the guardian if 
the parent or guardian is 
the sole guardian of the 
infant. 

living— 
if the parents are 

10 living together ; 
if the parents are 
divorced or separated 
by order of court or 
by agreement; 

15 

20 

if one parent has been 
deserted by the other • 

(d).if both parents have 
25 been deprived of the 

custody of the infant 
by order of any court. 

1 Where one parent is dead — 
if there is no other 

3C guardian ; 
if a guardian has been 
appointed by the de-
ceased parent. 

35 

40 

45 

3. Where both parents are 
dead. 

The guardians or guardian 
appointed by the deceased 
parents or by any court, 
or if no such guardian has 
been appointed, a stipett-
diary Or police magistrate 
or justice of the peace 
appointed in that behalf 
in accordance with section 
ten of this Act. 

FIFTH 
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FIFTH SCHEDULE—continuel. 
CONSENTS REQUIRED TO THE MARRIAGE OF AN INFANT-- 

continued. 

Circumstances. Person whose consent is required. 

  

5 II.— Where the infant is illegitimate. 

10 

15 

20 

If the mother of the infant is 
alive. 

f the mother of the infant is 
dead. 

The mother, or if she has 
by order of any court 
been deprived of the cus-
tody of the infant, the 
person to whom the cus-
tody of the infant has 
been committed by order 
of the court. 

The guardian appointed by 
the mother or by any 
court, or if no such guar-
dian has been appointed, 
a stipendiary or police 
magistrate or justice of 
the peace appointed in 
that behalf in accordance 
with section ten of this 
Act. 

The Marriage Act, 1899, as amended by the 
25 Marriage (Amendment) Act, 1924, the Marriage (Amend-

ment) Act, 1925, the Marriage (Amendment) Act, 1934, and 
this Act, may be cited as the Marriage Act, 1899-1934. 

Any person appointed pursuant to section ten of 
the Marriage Act, 1899, prior to the commencement of this 

30 section and whose appointment is at such commencement in 
force shall be deemed to have been appointed pursuant to the 
Marriage Act, 1899-1934. 

+a+ (4) This section shall commence on a day to 
be appointed by the Governor and notified by proclama-

35 tion published in the Gazette. 

Sydney: Alfred James Kent, I.S.0.. Government Printer-1934. 

[1s. ld.] 
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LEGISLATIVE COUNCIL for its concurrence. 

W. R. McCOURT, 
Clerk of the Legislative Assembly. 

Legislative Assembly Chamber, 
Sydney, 17 May, 1934. 

The LEGISLATIVE COUNCIL has this day agreed to this Bill with 
Amendments. 

Clerk of the Parliaments. 
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Sydney, October, 1934. 

Attu *outb Mateo. 

ANNO VICESIMO QUINT° 

GEORGH V REGIS. 
* * * * * * • * * * * * * * * * S * S S S4 * S * 4ie* 

Act No. , 1934. 
An Act to amend the law with respect to the 

guardianship and custody and marriage of 
infants; to amend the Infants' Custody and 
Settlements Act of 1899, the Marriage Act, 
1899, the Testator's Family Maintenance 
and Guardianship of Infants Act, 1916, 
and certain other Acts; and for purposes 
connected therewith. 

BE it enacted by the King's Most Excellent Majesty, Short title. 
by and with the advice and consent of the Legis-

lative Council and Legislative Assembly of New South 
Wales in Parliament assembled, and by the authority of 

5 the same, as follows :- 
1. This Act may be cited as the " Guardianship of 

Infants Act, 1934." 
31749 1— 2. 

NOM—The words to be omitted are ruled through; those to be inserted are 
printed in black letter. 



10 

15 

20 

25 

40 

30 

Ca 

Act No. , 1934. 2 

Guardianship of Infants.  
2. The Infants' Custody and Settlements Act 

1899 is amended— 
(a) by omitting section five and by inserting in Substituted s. 5. 

lieu thereof the following new section :- 
5. (1) The Supreme Court in its equitable prody of 

jurisdiction, may, upon the application of the 49  50t.  vi
e 

 
mother of any infant, make such order as it e. 27, 8.5. " 
may think fit regarding the custody of the 
infant and the right of access thereto of either 
parent, havirig regard to the welfare of the 
infant, and to the conduct of the parents, and 
to the wishes as well of the mother as of the 
father. 

The fact that a parent contemplates leaving 
the jurisdiction State shall, not of itself be 
regarded as a reason for denying. such parent 
the custody of the child or depriving such parent 
thereof if the court sis satisfied that the welfare 
of the child will best _be served by allowing such 
parent to have or retain such custody. 

The power of the court under this 15 & 16 Geo. 
section to make an order as to the custody of an 45, 8.3 

infant and the right of access thereto may 
be exercised notwithstanding that the mother 
of the infant is then residing with the father of 
the infant... 

*hete-the court under this section mid. s. 3 (2) 
makes an order giving the custody of the 
infant to the mother, then, whether or not 
the mother is then residing with the father, 
the court may further order that the father 
shall pay to the mother towards the main-
tenance of the infant such weekly or other 
pericdical sum as the court, having regard to 
the means of the father, may think reasonable. 

No such order, whether for custody aid. a. 3 (3), 
or maintenance, shall be enforceable and no 
liability shall accrue while the mother resides 
with the;  father, and, any such order shall cease 
to have effect if for a period of three meets 
after it is. Blade the raethei. eg the infant 

efflitiiittee 

of Amendment of 
Act No. $9,1899. 
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eeirtihoesto f-eshie with the father. any 
continuous period of three months after it is made 
the mother of the infant resides with the father. 

In every case under this section the 49 & 50 Vic , 
court may make such order respecting the 27, s. 5. 
costs of the mother and the liability of the 
father for the same or otherwise as to costs as 
it thinks just. 

The powers of the court under this 18 & 19 Geo. 
c. section to make orders regarding the custody V, 26, B. Ie.  

of an infant, and the right of access thereto 
'of either parent, may be exercised upon the 
application of the father of an infant in like 
manner as those powers may be exercised upon 
the application of the mother of the infant. 

In any case in which a parent of an 
infant is dead, the court may, on the appli-
cation of any relative of that parent, make 
such order as to access to the infant by such 
relative as to the court seems fit. 

Any order made under this section 15 & 16 Geo. 
may, on the application either of the father Vs c. 45, S. 3 
or the mother or any guardian of the infant, (4  
be varied or discharged by a subsequent order. 

Orders may be made and enforced 
under this Act notwithstanding that proceed-
ings may have been instituted under the Matri-
monial Causes Act, 1899, by the father or the 
mother, or that an order has been made in the 
proceedings: 

Provided that no order shall be made or enforced 
under this Act in respect of any matter where any 
order in relation to such matter has already been 
made by the Supreme Court in its matrimonial causes 
jurisdiction or where at the date of any application 
made under this Act in respect of any matter, an 
application has already been filed in that Court and 
is then pending in respect of such matter: 

Provided also that orders made under this Act may 
be subsequently varied by the Supreme Court in its 
matrimonial causes jurisdiction where the same 
subject matter arises in any proceedings within its 
jurisdiction instituted in that Court. (b) 
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(b) by inserting next after section ten the following New EIS. 10a, 
new sections :— 10B, 10c, 10n. 

10A. (1) The jurisdiction conferred on the Extension of 
Supreme Court in its equitable jurisdiction by Jurton 

5 this Part may also be exercised by the district courts and 
court of the district in which the respondent pcoeuttrytsseosfsions or respondents or any of them reside, or by a holden before 

stippel
c
i
e
ary court of petty sessions nearest to • the place of or 

  
residence of the respondent or respondents or magistrates.  

of. 49 & 50 10 any of them : 
Vie., c. 27, Provided that— s. 9, and 15k 
16 (leo. V, (a) such court of petty sessions shall be e. 45, s. 

constituted by a stipendiary or police 
magistrate sitting alone ; and 

15 (b) such court of petty sessions shall not be 
competent— 

to entertain any application relating 
to an infant who has attained the 
age of sixteen years, unless the 

20 infant is physically or mentally 
incapable of self support, or the 
application is one for the variation 
or discharge of a then subsisting 
order of a court of petty sessions ; 

25 or 
to entertain any application involv-
ing the administration or applica-
tion of any property belonging to 
or held in trust for an infant, or 

30 the income thereof ; or 
to award the payment of sums 
towards the maintenance of any 
infant exceeding the sum of twenty 
shillings per week. 

35 (2) (a) Where a district court makes 
or refuses to make an order on an application 
under this section an appeal shall lie to the 
Supreme Court in its equitable jurisdiction in 
the manner prescribed by the rules of that 

40 court. 
(b) 

(i) 
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(b) Where a - court of petty 
sessions makes or refuses to make such an 
order an appeal shall lie to a court of quarter 
sessions, and Part V of the Justices Act, 1902, 
shall be deemed to extend to such an appeal : 

Provided that where the application is made 
to a district court, and such court considers 
that the matter is one which would be dealt 
with more conveniently by the Supreme 
Court in its equitable jurisdiction, or where 
any such application is made to a court of 
petty sessions and such court considers that 
the matter is one which would be dealt with 
more conveniently by the Supreme Court in 
its equitable jurisdiction or a district court, the 
court to which the application is made may 
refuse to make any order, and in such' case no 
appeal shall lie to, any court against such 
refusal. 

An order of a district court or of a 
court of petty sessions for the payment of 
money under this Part shall have the effect of 
and be deemed to be a judgment of the district 
court or of the court of petty sessions as the 
case may be and shall be enforceable by pro-
cess of court as in pursuance of such judgment. 

Where an order under this Part con-
tains a provision committing to the applicant 
or any other person the legal custody of 
any infant, a copy of the order may be served 
on any person in whose actual custody the 
infant may for the time being be, and if such 
person makes default in complying with such 
provision he shall be liable on summary con-
viction to a penalty not exceeding five pounds 
per day for each day he makes default in 
complying with such provision. 

10E. When any application has been made Removal of 

under this Part to a district court or to a court proceedings. 

of petty sessions, the Supreme Court in its V:  49 8&2;0 
equitable jurisdiction may, at the instance of ' 
any party to such application, order such 

application 
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application to be removed to the Supreme Court 
in its equitable jurisdiction and there proceeded 
with upon such terms as to costs of removal as it 
thinks proper. 

10c. (1) Any person for the time being under Enforcement 
an obligation to make payments in pursuance fa y c'  mr  deen7 of

f 
r  of any order for the payment of money under money. 

this Part shall give notice of any change of r ac 
 1

4
6
5 

 G
e
e oti 

address to such person (if any) as may be (0. 
10 specified in the order, and any person failing 

without reasonable excuse to give such a notice 
shall be liable on summary conviction to a 
penalty not exceeding t-we ten pounds. 

(2) Where any order for the payment 
15 of money has been made in exercise of the 

powers contained in this. Part, the court making 
the order shall, in addition to any other powers 
for enforcing compliance with the order, have 
power in any case where there is any pension 

20 or income payable to the person against whom 
the order is made and capable of being 
attached, after giving the person by whom the 
pension or income is payable an opportunity 
of being heard, to order that such part as the 

25 court may think fit of any such pension or 
income be attached and paid to the person 
named by the court, and such further order 
shall be an authority to the person by whom 
such pension or income is payable to make the 

30 payments so ordered, and the receipt of the 
person to whom the payment is ordered to be 
made shall be a good discharge to the person 
by whom the pension or income is payable. 

10D. In any question relating to the custody Rules of. 
35 or education of an infant in which is any con- p

leuvi tayi
Lt 0 

flict or variance between the rules of equity and cf.  15 & 16 
the rules of the common law with reference Geo. V, c. 49, 
to the same matter the rules of equity shall s' 44.  
prevail in all courts exercising jurisdiction 

40 under this Act. 
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(c) by inserting at the end of section three the 
following new definition :— 

" Maintenance includes education. cf. 22 & 23, 
Geo. V. c. 46, 
8. 79 (3). 

3. The Infants' Custody and Settlements Act of amendment of 
5 1899 is further amended— Act No. 39, 

1899. 

by inserting next after section sixteen the New Part IV. 

following new Part :— 
PART IV. 

Provisions applicable in all courts. 
10 17. Where in any proceeding before any Custody, 

court (whether or not a court within the anPrpinrogr,ety  
meaning of this Act) the custody or upbring- of infant. 

ing of an infant, or the administration of any v,& 16 eel. 
property 

5  
property belonging to or held in trust for 

15 an infant, or the application of the income 
thereof, is in question, the court, in deciding 
that question, shall regard the welfare of the 
infant as the first and paramount considera-
tion, and shall not take into consideration 

20 whether from any other point of view the 
claim by the father, or any right at common 
law possessed by the father, in respect of such 
custody, upbringing, administration, or appli-
cation is superior to that of, the mother, or the 

25 claim of the mother is superior to that of the 
father. 

In this section " upbringing " includes religious 
instruction. 

18. The mother of an infant shall have the 
30 like powers to apply to any court in respect of tigerriett 

applyof 
to court. 

any matter affecting the infant as are possessed mid' s' 2.  
by the father. 
by inserting at the end of section one the sec. 1. 

following words and figures :— (Division 
into Parts.) 

35 PART IV.—Provisions applicable in all 
courts—ss. 17, 18. 

4. (1) The Infants' Custody and Settlements Act of Further 

1899, is further amended— amendment 
of Act No. 

(a) by inserting in section four after the word 39, 1899, g. 4. 

40 " procedure " the words " in the Supreme (Rules.) 

Court'—'; and upon appeals thereto "; (b) 
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(b) by inserting at the end of the same section the 
following new subsections :— 

The district court judges or any four of 
them may make rules for regulating the 

5 practice and procedure upon applications 
made under Part I of this Act to district 
courts and for the enforcement of orders made 
upon such applications. 

The Governor may make rules for 
10 regulating the practice and procedure upon 

applications made under Part I of this Act to 
courts of petty sessions and for the enforce-
ment • of orders made upon such applications. 
and for regulating the practice and procedure upon 

15 appeals to the courts of quarter sessions under this 
Act. 

Any rules made under this Act shall— 
be published in the Gazette ; 
take effect from the date of publication, 

20 or from a later date specified in the 
rules; 
be laid before both Houses of Parlia-
ment within fourteen sitting days if 
Parliament is then in session, and if 

25 not, then within fourteen sitting days 
after the commencement of the next 
session. 

If either House of Parliament passes a 
resolution of which notice has been given' at 

30 any time within fifteen sitting days after the 
rules have been laid before such House dis-
allowing any rule or part thereof, the rule or 
part shall thereupon.cease to have effect. 

(2) The. Infants' Custody and Settlements Act of citation of Act 
::,t,1899, as amended by this Act may be cited as the linu9dx99' as  

Infants' Custody and Settlements Act, 1899-1931. 
5. 
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5. (1) The Testator's Family Maintehance and Amendment. of 

Guardianship of Infants Act, 1916, is amended— ztg-V1, 1916, 

(a) by omitting sections thirteen, fourteen, fifteen, Substituted Is. 

and sixteen,, and by inserting in lieu thereof 13' "' 
the following new sections 

(1) On the death of the father of an Rights of 

infant, the mother, if surviving, shall, subject .1)
11  rtvo

iovt
i nt
lg to  

to the provisions of this Act, be guardian of guardianship. 

the infant, either alone or jointly with any 15 & 16Geo• 

10 guardian appointed by the father. 
Where no guardian has been appointed by 

the father, or if the guardian or guardians 
appointed by the father is or are dead or 
refuses or refuse to act, the court may, if it 

15 thinks fit, appoint a guardian to act jointly 
with the mother. 

(2) On the death of the mother of an 
infant, the father, if surviving, shall, subject 
to the provisions of this Act, be guardian of 

20 the infant, either alone or jointly, with any 
guardian appointed by the mother. 

Where no guardian has been appointed by 
the mother, or if the guardian or guardians 
appointed by the mother is or are dead or 

25 refuses or refuse to act, the court may, if it 
thinks fit, appoint a guardian to act jointly 
with the father. 

(1) The father of an infant may by deed Power of 

or will appoint any person to be guardian finactre:rtra 
30 , of the infant after his death. appoint 

The mother of an infant 
guardians. 

may by Ibid. skiir: 
deed or will appoint any person to be guardian 
of the infant after her death. 

Any guardian so appointed shall act 
35 jointly with the mother or father, as the case 

may be, of the infant so long as the mother or 
father remains alive, unless the mother or 
father objects to his so actirig. 

1(4). 

V, c. 45, s 4. 
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5 

.• 4. 

15 

20 

25 

30 

(4) If the mother or fathet so objects, 
or if the guardian so appointed considers that 
the mother or father is unfit to have the 
custody of the infant, the guardian may apply 
to the court.  

The court may either refuse to make an 
order (in which case the mother or father shall 
rei-nak sole guardian) or make an order that 
the guardian so appointed shall act jointly 
with the mother or father, or that he shall be 
sole guardian of the infant. 

Where the court makes an order that the 
guardian so appointed shall be the sole guardian 
Of the infant, the court may make such order 
regarding the custody of the infant and the 
tight of access thereto of its mother Or father 
as, having regard to the welfare of the'infant, 
the court may think fit, and may further order 
that the mother or father shall pay to . the 
guardian towards the maintenance and educa-
tion. . of the . infant such , weekly or other 
periodical sum as, having regard to the means 
of the mother or father,the court may consider 
reasonable. 

The powers conferred by this , subsection of. 22 and ZS may be exercised at any time and shall include $.(3476 (V2,) .46 

power to vary or discharge any order 
previously made in virtue of those powers. 

i5) Where guardians are appointed by 
both parents, the guardians so appointed shall, 
after the death of the surviving parent, act 
jointly. 

(6) If under the preceding section 'a 
guardian has been appointed by the court to 

35 act jointly with a surviving parent, he shall 
continue to act as guardian after the death 
of the surviving parent ; but if the surviving 
parent has appointed a guardian, the guardian 
appointed by the court shall asst jointly with 

40 the guardian appointed by the surviving 
parent. 

(b) 
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(b) by inserting at the end of section seventeen Seo. 17. 
(Quasdians may 

the following new subsection -  apply to court 
for directions.) 

(2) The power conferred by the foregoing of: 22 &23 

provisions of this .section shall include power cG.74 s' 79 

to vary or discharge any order made under this (i) (3). 

section or made by any court under the Infants' 
Custody and Settlements Act, 1899-1934, and, 
where one of the guardians is - the mother 
or father of the infant, shall also include 

10 power— 
to make such orders regarding the 
custody of the infant and the right of 
access thereto as, having regard to the 
welfare of the infant, the court may 

15 think fit; and 
to order the mother or father to pay 
towards the maintenance or education"  
of the infant such weekly or other 
periodical sum' as, having regard to the 

20 means of the mother or father, the 
court may consider reasonable. 

-(2) Any question as to • the validity of any order 
made before the commencement of, this Act under the 
Testator's Family Maintenance and Guardianship of 

or.; Infants Act, 1916, shall be determined as if this Act 
had commenced immediately after that Act. 

6. (1) The Testator's Family 'Maintenance and Further  

Guardianship of Infants Act, 1916, is further amendment 

amended 
of Act No. 41, 

— 1916, s. is. 

30 (a)1  by 'omitting from section eighteen the words 
of the Act " and by inserting in lieu thereof 

the words " of this Act " ; 
(b) by inserting at the end of section eighteen the 

following new paragraph :— 

35 The powers of the court under this section 
extend to the removal of either parent from 
guardianship under this Act. 

(2) The Testator's Family Maintenance and citation of 
Guardianship of Infants Act, 1916, as amended by this loi

t
tl
it 41, 

Act amended, 

„. 
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Act may be cited as the Testator's Family Mainten-ance and Guardianship of Infants Act, 1918-1934. 
7. (1) The Marriage Act, 1899, is amended— Amendment Of 

Act No.15, ]8f11. (a) by omitting section nine and by inserting in Substituted 
5 lieu thereof the following new section :— a' 9' 

9. (1) If either party to any intended Consent in 
case of marriage, not having been previously married mu  

or not being a widower or widow, is under 
the age of twenty-one years, such marriage 

10 shall not take place without production to 
the person about to celebrate the same of 
the written consent of the person or persons 
mentioned in the Fifth Schedule to this Act : 

Provided that- 
15 (a) if the person about to celebrate the 

marriage is satisfied that the consent of 
any person whose consent is so required 
cannot be obtained by reason of absence 
or inaccessibility, or by reason of his 

20 being under any disability, the necessity 
for the consent of that person shall be 
dispensed with if there is any other 
person whose consent is also required 
and has been obtained, and if the con- 

25 sent of no other person is required, or if 
so . required cannot for any of the 
reasons abovementioned be obtained, a 
stipendiary or police magistrate or 
some justice of the peace appointed 

30 for that purpose may eft application 
the fazeser-ibed form in writing consent to 
the marriage; 

(b) if any person whoSe consent is required 
refuses his' consent, the court may,. on 35 application in the prescribed form, 
consent to the marriage. 

(2) Before a consent is given pursuant Inquiry by 
to paragraphs (a) and (b) of subsection one of tcroaute

rt:emragil 

this  justice. 
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this section an inquiry shall be made on oath 
or solemn affirmation as to the facts and 
circumstances of the case. 

(3) The consent of the court or of a Effect of 
stipendiary or police magistrate or justice of the court, efgis. 
peace to any marriage pursuant to this section trate, 

ina 
or 

shall have the same effect as if it had been Just'.  
given by the person whose consent cannot be so 
obtained or, as the case may be, is so refused. 

10 (4) For the purposes of this section Definition of 

" the court " shall mean the Supreme Court in court. 
its equitable jurisdiction or a judge thereof, 
the district court of the district in which the 
minor resides, or the court of petty sessions 

15 nearest to the place of residence of the minor 
which is holden before a stipendiary or police 
magistrate sitting alone. 

Every court exercising jurisdiction under 
this section shall sit in camera unless the 

20 court shall otherwise order. 
(5) The form of applications to the Supreme 

Court or a district court and the procedure thereon 
shall be as prescribed by rules of court, or in the case 
of applications to a court of petty sessions shall be as 

25 prescribed by general rules made under the Justices 
Act, 1902. 

(b) (i) by omitting from subsection one of section see 10. 
ten the words " Judges of the Supreme 
Court " and by inserting in lieu thereof 

30 the words " Registrar-General " ; 
(ii) by omitting from subsection two of the 

same section the words " said Judges " and 
by inserting in lieu thereof the words 
" Registrar-General " ; 

35 (c) by omitting from the Fourth Schedule the words 
" Marriage Act, No. , 1899," wherever occurring 
and by inserting in lieu thereof the words " Marriage 
Act, 1899-1934," 

ke+ 
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New Sched. +0- (d) 'by inserting after gehethtie Four Fourth Five. Schedule tile following new Schedule,:— . 
FIFTH SCHEDULE. 

CONSENTS REQUIRED TO THE MARRIAGE OF AN INFANT. 

5 Circumstances. Person whose consent is required. 

I.—Where the infant is legitimate. 
1. Where both parents are 

living— 

Sec. 9. 
cf. 15 & 16 
Geo. V, 
c. 45, Sch 

(a) if the parents are 
10 ,  living together ; 

(h) if the parents are 
divorced or Separated 
by order of court or 
by. agreement ; 

15 

Both parents. 

The parent to whom the 
custody of the infant is 
committed by order of 
any court or by the agree-
ment, or if the custody of 
the infant is so committed 
to one parent during a 
period of time and to 
the other parent during 
another period or periods' 
of time, both parents. 

The parent who has been 
deserted. 

The person to whose custody 
the infant is committed 
by order of any court. 

The surviving parent, 

The surviving parent and 
the guardian if acting 
jointly, or the surviving 
parent or the guardian if 
the parent or guardian is 
the sole guardian of the 
infant. 

20 

if one parent has been 
deserted by the other; 
if both parents have 

25 been deprived of the 
custody -of the infant 

;by order of any court. 

2. Where one parent is dead — 
if there is no other 

3C guardian ; 
if a guardian has been 
appointed by the de-
ceased parent. 

35 

40 
3. Where boih parents 

-dead. 
are 

45 

The guardians or guardian 
appointed by the deceased 
parents or by any court, 
or if no such guardian has 
been appointed, a-  stipen-
diary or police magistrate 
or justice of the peace 
appointed in that behalf 
in accordance with section 
ton of this Act. 

FIFTH 



Act No. , 1934. 15 

Guardianship of Infants. 

FIFTH SCHEDULE—continued. 
CONSENTS REQUIRED TO THE MARRIAGE OF AN INFANT— 

amtinued. 

Circumstances. Person whose consent is required. 

  

5 II.—Where the infant is illegitimate. 
If the mother of the infant is The mother, or if she has 

alive. by order of any court 
been deprived of the cus-
tody of the infant, the 

10 person to whom the cus- 
tody of the infant has 
been committed by order 
of the court. 

f the mother of the infant is The guardian appointed by 
15 dead. the mother or by any 

court, or if no such guar-
dian has been appointed, 
a stipendiary or police 
magistrate or justice of 

20 the peace appointed in 
that behalf in accordance 
with section ten of this 
Act. 

The Marriage Act, 1899, as amended by the 
25 Marriage (Amendment) Act, 1924, the Marriage (Amend-

ment) Act, 1925, the Marriage (Amendment) Act, 1934, and 
this Act, may be cited as the Marriage Act, 1899-1934. 

Any person appointed pursuant to section ten of 
the Marriage Act, 1899, prior to the commencement of this 

30 section and whose appointment is at such commencement in 
force shall be deemed to have been appointed pursuant to the 
Marriage Act, 1899-1934. 

(3) (4) This section shall commence on a day to 
be appointed by the Governor and notified by proclaraa-

n tion published in the Gazette. 

Sydney: Alfred James Kent, I.S.O., Government Printer-1934. 





This PUBLIC BILL originated in the LEGISLATIVE ASSEMBLY, 
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LEGISLATIVE COUNCIL for its concurrence. 

W. R. McCOURT, 
Clerk of the Legislative Assembly. 

Legislative Assembly Chamber, 
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ANNO ISCESIMO QUINT° 

GEORGTI V REGIS. 
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Act No. , 1934. 
An Act to amend the law with respect to the 

guardianship and custody and marriage of 
infants; to amend the Infants' Custody and 
Settlements Act of 1899, the Marriage Act, 
1899, the Testator's Family Maintenance 
and Guardianship of Infants Act, 1916, 
and certain other Acts; and for purposes 
connected therewith. 

BE it enacted by the King's Most Excellent Majesty, 
by and with the advice and consent of the Legis-

lative Council and Legislative Assembly of New South 
Wales in Parliament assembled, and by the authority of 

5 the same, as follows :- 
1. This Act may be cited as the " Guardianship of abort title. 

Infants Act, 1934." 
31749 2. 
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2. The Infants' Custody and Settlements Act of Zek073M9. 

1899 is amended— 
(a) by omitting section five and by inserting in Substituted s• b. 

lieu thereof the following new section :- 
5 5. (1) The Supreme Court in its equitable pirtodt.

, of 
jurisdiction, may, upon the application of the sz  5v ic.  
mother of any infant, make such order as it , 27, 8 o 5.  
may think fit regarding the custody of the 
infant and the right of access thereto of either 

10 parent, having regard to the welfare of the 
infant, and to the conduct of the parents, and 
to the wishes as well of the mother as of the 
father. 

The fact that a parent contemplates leaving 
15 the jurisdiction shall not of itself be regarded 

as a reason for denying such parent the 
custody of the child or depriving such parent 
thereof if the court is satisfied that the welfare 
of the child will best be served by allowing 

20 such parent to have or retain such custody. 
The power of the court under this 15 & 16 Geo. 

. section to make an order as to the custody of an e 45, s. 3  
infant and the right of access thereto may 
be exercised notwithstanding that the mother 

25 of the infant is then residing with the father of 
the infant. 

Where the court under this section Mid. s. 3 (2). 
makes an order giving the custody of the 
infant to the mother, then, whether or not 

30 the mother is then residing with the father, 
the court may further order that the father 
shall pay to the mother towards the main-
tenance of the infant such weekly or other 
periodical sum as the court, having regard to 
the means of the father, may think reasonable. 

No such order, whether for custody raid. s.3 (3). 
or maintenance, shall be enforceable and no 
liability shall accrue while the mother resides 
with the father, and any such order shall cease 

40, to have effect if for a period of three months 
after it is made the mother of the infant 
continues to reside with the father. (5) 
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(5) In every case under this section the 49 & 50 Vic , 

court may make such order respectino. the ' 27' 8' 5' 
costs of the mother and the liability of the 
father for the same or otherwise as to costs as 

5 it thinks just. 
(6) The powers of the court under this 18 & 19 Geo.  

section to make orders regarding the custody v, c. 26, s. le. 
 

of an iufant, and the right of access thereto 
of either parent, may be exercised upon the 

10 application of the father of an infant in like 
manner as those powers may be exercised upon 
the application of the mother of the infant. 

In any case in which a parent of an 
infant is dead, the court may, on the appli- 

15 cation of any relative of that parent, make 
such order as to access to the infant by such 
relative as to the court seems fit. 

Any order made under this section 15 & 16 Geo. 
(V4i 45, a. 3 c. may, on the application either of the father 

20 or the mother or any guardian of the infant, 
be varied or discharged by a subsequent order, 

Orders may be made and enforced 
under this Act notwithstanding that proceed-
ings may have been instituted under the Matri- 

25 monial Causes Act, 1899, by the father or the 
mother, or that an order has been made in the 
proceedings. 

30 

35 

(b) by inserting next after section ten the following 
new sections :- 

10A. (1) The jurisdiction conferred on the 
Supreme Court in its equitable jurisdiction by 
this Part may also be exercised by the district 
court of the district in which the respondent 
or respondents or any of them reside, or by a 
court of petty sessions nearest to the place of 
residence of the respondent or respondents or 
any of them : 

Provided that— 
(a) such court of petty sessions shall .be 

constituted by a stipendiary or police 
magistrate sitting alone; and 

New as. 10a, 
10B, 10c, 10o. 

Extension of 
jurisdiction 
to district 
courts and 
courts of 
petty sessions 
holden before 
stipendiary 
or police 
magistrates. 
cf. 49 & 50 
Vic., c. '27, 
s. 9, and 15 & 
16 Geo. V, 
c. 45, s. 7. 

 

40 

 

(b) 
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(b) such court shall not be competent— 
to entertain any application relating 
to an infant who has attained the 
age of sixteen years, unless the 

5 infant is physically or, mentally 
incapable of self support, or the 
application is one for the variation 
or discharge of a then subsisting 
order of a court of petty sessions ; 

10 or 
to entertain any application involv-
ing the administration or applica-
tion. of any property belonging to 
or held. in trust for an infant, or 

15 the income thereof ; or 
to award the payment of sums 
towards the maintenance of any 
infant exceeding the sum of twenty 
shillings per week. 

20 (2) (a) Where a district court makes 
or refuses to make an order on an application 
under this section an appeal shall lie to the 
Supreme Court in its equitable jurisdiction in 
the manner prescribed by the rules of that 

25 court. 
(b) Where a court of petty 

sessions makes or refuses to make such an 
order an. appeal shall lie to a court of quarter. 
sessions, and Part V of the Justices Act, 1902, 

30 shall be deemed to, extend to such an appeal : 
Provided that where the application is made 

to a district court, and such court considers 
that the matter is, one which would be dealt 
with more conveniently by the Supreme 

85 Court in its equitable. jurisdiction, or where 
any such application is made to a court of 
petty sessions and such court considers that 
the matter is one which would be dealt with 
more conveniently by the Supreme Court in 

40 its equitable jurisdiction or a district court, the 
court to which the application is made may 

refuse 



Act No. , 1934. 5 

Guardianship of Infants. 

refuse to make any order, and in such case no 
appeal shall lie to any court against such 
refusal. 

An order of a district court or of a 
5 court of petty sessions for the payment of 

money under this Part shall have the effect of 
and be deemed to be a judgment of the district 
court or of the court of petty sessions as the 
case may be and shall be enforceable by pro- 

10 cess of court as in pursuance of such judgment. 
Where an order under this Part con-

tains a provision committing to the applicant 
or any other person the legal custody of 
any infant, a copy of the order may be served 

15 on any person in whose actual custody the 
infant may for the time being be, and if such 
person makes default in complying with such 
provision he shall be liable on summary con-
viction to a penalty not exceeding five pounds 

20 per day for each day he makes default in 
complying with such provision. 

10B. When any application has been made Removal of 
under this Part to a district court or to a court proceedings.  
of petty sessions, the Supreme Court in its :9!: 

25 equitable jurisdiction may, at the instance of s. la. 
any party to such application, order such 
application to be removed to the Supreme Court 
in its equitable jurisdiction upon such terms 
as to costs as it thinks proper. 

30 10c. (1) Any person for the time being under Enforcement 
an obligation to make payments in pursuance of orders for 
of any order for the payment of money under Larey

e n of 
this Part shall give notice of any change of 15 & 16 Geo. 
address to such person (if any) as may be ivij.c. 45, s. 8 

35 specified in the order, and any person failing 
without reasonable excuse to give such a notice 
shall be liable on summary conviction to a 
penalty not exceeding two pounds. 

(2) Where any order for the payment 
40 of money has been made in exercise of the 

powers contained in this Part; the court making 
the 
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the order shall, in addition to any other powers 
for enforcing compliance with the order, have 
power in any case where there is any pension 
or income payable to the person against whom 
the order is made and capable of being 
attached, after giving. the person by whom the 
pension or income is payable an opportunity 
of being beard, to order that such part as the 
court may think fit of any such pension or 

10 income be attached and paid to the person 
named by the court, and such further order 
shall be an authority to the person by whom 
such pension or income is payable to make the 
payments so ordered, and the receipt of the 

15 person to whom the payment is ordered to be 
made shall be a good discharge to the person 
by whom the pension or income is payable. 

101. In any question relating to the custody Rules of 
or education of an infant in which is any con- pre equity 

20 flict or variance between the rules of equity and cf
. 
 15 & 16 

the rules of the common law with reference Geo. V, c. 49, 

to the same matter the rules of equity shall ' 44' 
prevail in all courts exercising jurisdiction 
under this Act. 

25 (c) by inserting at the end of section three the 
following new definition :— 

" Maintenance " includes education.. cf. 22 J1 23, 
Geo. V. c. 46, 

3. The Infants' Custody and Settlements Act of 
s. 79 (3). 
Further 
amendment of 

1899 is further amended— Act, No. 39, 
1899. 

30 (a) by inserting next after section sixteen the New Part IV. 

following new Part :— 
PART IV. 

Provisions applicable in all courts. 
17. Where in any proceeding before any Custody, 

35 court (whether or not a court within the l'afirpin,f,pelly  
meaning of this Act) the custody or upbring- of infant. 

ing of an infant, or the administration of any 15 & 16 Geo• 

property belonging to or held in trust for V ' C.45, S. 1. 

an infant, or the application of the income 
thereof, 
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thereof, is in question, the court, in deciding 
that question, shall regard the welfare of the 
infant as the first and paramount considera-
tion, and shall not take into consideration 
whether from any other point of view the 
claim by the father, or any right_ at common 
law possessed by the father, in respect of such 
custody, upbringing, administration, or appli-
cation is superior to that of the mother, or the 

10 claim of the mother is superior to that of the 
father. 

18. The mother of an infant shall have the Equal right of 

like powers to apply to any court in respect of lioctohue::tr apply 

any matter affecting the infant as are possessed v, 
5 by the father. 

(b) by inserting at the end of section one the Sec. I. 
following words and figures :— (Division 

into Parts.) 
PART IV.—Provisions applicable in all 

courts-88. 17, 18. 
20 4. (1) The Infants' Custody and Settlements Act of Further 

1899, is further amended— Ana A 
amendment 
of No. 

(a) by inserting in section four after the word 39, 1899,  a.  4. 
" procedure ' the words " in the Supreme (Rules.) 
Court " ; 

25 (b) by inserting at the end of the same section the 
following new subsections :— 

Tile district court judges or any four of 
them may make rules for regulating the 
practice and procedure upon applications 

30 made under Part I of this Act to district 
courts and for the enforcement of orders made 
upon such applications. 

The Governor may make rules for 
regulating the practice and procedure upon 

35 applications made under Part I of this Act to 
courts of petty sessions and for the enforce- 
ment of orders made upon such applications. 

Any rules made under this Act shall— 
(a) be published in the Gazette ; 

(b) 
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take effect from the date of publication, 
or from a later date specified in the 
rules; 
be laid before both, Houses of Parlia- 

5 ment within fourteen sitting days if 
Parliament is then in session, and if 
not, then within fourteen sitting days 
after the commencement of the next 
session. 

10 If either House of Parliament passes a 
resolution of which notice has been given at 
any time within fifteen sitting' days after the 
rules have been laid before such. House dis-
allowing any rule or part thereof, the rule or 

15 part shall thereupon cease to have effect. 
(2) 'rhe Infants' Custody and Settlements Act of Citation of Act 

1899, as amended by this Act may be cited as the :InTelree(1, as  
Infants' Custody and Settlements Act, 1899-1934. 

5. • (1) The Testator's Family Maintenance and Amendent of :4ctilt34.1 m  :11, 1918, 20 Guardianship of Infants Act, 1916, is amended—  
(a) by omitting sections thirteen, fourteen, fifteen, ,:zistuted en. 

and sixteen, and by inserting in lieu thereof 
the following new sections :- 

13. (1) On the death of the father of an Rights of 
25 infant, the mother, if surviving, shall, parent to subject surviving 

 a 
 

to the provisions of this Act, be guardian of guardianship. 
the infant, either alone or jointly with any 15 

V, C 
&

. 45,
G 
s
eo 

4. 
16  

guardian appointed by the father. 
Where no guardian has been appointed by 

80 the father, or if the guardian or guardians 
appointed by the father is or are dead or 
refuses or refuse to act, the court may, if it 
thinks fit, appoint a guardian to act jointly 
with the mother. 

85 (2) On the death of the mother of an 
infant, the father, if surviving, shall, subject 
to the provisions of this Act, be guardian of 
the infant, either alone or jointly, with any 
guardian appointed by the mother. 

Where 
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Where no guardian has been appointed by 
the mother, or if the guardian or guardians 
appointed by the mother is or are dead or 
refuses or refuse to act, the court may, if it 

5 thinks fit, appoint a guardian to act jointly 
with the father. 

14. (1) The father of an infant may by deed Power of 
or will appoint any person to be guardian mother and 
of the infant after his death. appoint 

10 (2) The mother of an infant may by 15 
deed or will appoint any person to be guardian v, c. 45, a. 5, of the infant after her death. 

Any guardian so appointed shall act . 
jointly with the mother or father, as the case 

15 may be, of the infant so long as the mother or 
father remains alive, unless the mother or 
father objects to his so acting. 

If the mother or father so objects, 
or if the guardian so appointed considers that , 

20 the mother or father is unfit to have the 
custody of the infant, the guardian may apply 
to the. court. 

The court may either refuse to make an 
order (in which case the mother or father shall 

25 remain sole guardian) or make an order that 
the guardian so appointed shall act jointly 
with the mother or father, or that he shall be 
sole guardian of the infant. 

Where the court makes an order that the 
30 guardian so appointed shall be the sole guardian 

of the infant, the court may make such order 
regarding the custody of the infant and the 
right of access thereto of its mother or father 
as, having regard to the welfare of the infant, 

35 the court may think fit, and may further order 
that the mother or father shall pay to the 
guardian towards the maintenance and educa-
tion of the infant such weekly or other 
periodical sum as, having regard to the means 

40 of the mother or father, the court may consider 
reasonable. 

The 
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The powers conferred by this subsection ,t02.24,,nd 

may be exercised at any time and shall include .• 79 (2)  
power to vary or discharge any order 
previously made in virtue of those powers. 

5 (5) Where guardians are appointed by 
both parents, the guardians so appointed shall, 
after the death of the surviving parent, act 
jointly. 

(6) If under the preceding section a 
10 guardian has been appointed by the court to 

act jointly with a surviving parent, he shall 
continue to act as guardian after the death 
of the surviving parent ; but if the surviving 
parent has appointed a guardian, the guardian 

15 appointed by the court shall act jointly with 
the guardian appointed by the surviving 
parent. 

(b) by inserting at the end of section seventeen 
the following new subsection :- 

20 (2) The power conferred by the foregoing 
provisions of this section shall include power 
to vary or discharge any order made under this 
section or made by any court under the Infants' 
Custody and Settlements Act, 1899-1934, and, 

25 where one of the guardians is the mother 
or father of the infant, shall also include 
power— 

(a) to make such orders regarding the 
custody of the infant and the right of 

30 access thereto as, having regard to the 
welfare of the infant, the court may 
think fit ; and 

(b) to order the mother or father to pay 
towards the maintenance or education 

35 of the infant such weekly or other 
periodical sum as, having regard to the 
means of the mother or father, the 
court may consider reasonable. 

(2) 

Sec. 17. 
(Guardians may 
apply to court 
for directions.) 

cf. 22 & 23 
Geo. V, 
c. 46, a. 79 
(1) (3). 
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(2) Any question as to the validity of any order 
made before the commencement of this Act under the 
Testator's Family Maintenance and Guardianship of 
Infants Act, 1916, shall be determined as if this Act 

5 had commenced immediately after that Act. 
6. (1) The Testator's Family Maintenance and Further 

Guardianship of Infants Act, 1916, is further aorre=t41,  
amended— 1916, s. 18. 

by omitting from section eighteen the words 
.10 " of the Act " and by inserting in lieu thereof 

the words " of this Act " ; 
by inserting at the end of section eighteen the 
following new paragraph :— 

The powers of the court under this section 
15 extend to the removal of either parent from 

guardianship under this Act. 
(2) The Testator's Family Maintenance and Citation (41 

Guardianship of Infants Act, 1916, as amended by this 1916, a; 
Act may be cited as the Testator's Family Mainten- amended. 

20 ance and Guardianship of Infants Act, 1916-1934. 
7. (1) The Marriage Act, 1899, is amended— Amendment of 

Act No. 15, 1859. 
(a) by omitting section nine and by inserting in substituted 

lieu thereof the following new section :— s. 9. 

9. (1) If either party to any intended Consent in 
25 marriage, not having been previously married ,IT'inec,14,,ty.  

or not being a widower or widow, is under 
the age of twenty-one years, such marriage 
shall not take place without production to 
the person about to celebrate the same of 

30 the written consent of the person or persons 
mentioned in the Fifth Schedule to this Act : 

Provided that— 
(a) if the person about to celebrate the 

marriage is satisfied that the consent of 
35 any person whose consent is so required 

cannot be obtained by reason of absence 
or inaccessibility, or by reason of his 
being under any disability, the necessity 
for the consent of that person shall be 

dispensed 
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dispensed with if there is any other 
person whose consent is also required 
and has been obtained, and if the con-
sent of no other person is required, or if 

5 so required cannot for any of the 
reasons abovementioned be obtained, a 
stipendiary or police magistrate or 
some justice of the peace appointed 
for that purpose may on application in 

10 the prescribed form consent to the 
marriage ; 

(b) if any person whose consent is required 
refuses his consent, the court may, on 
application in the prescribed form, 

15 consent to the marriage. 
Before a consent is given pursuant Inquiry by 

to paragraphs (a) and (b) of subsection one of etr
e 
a
utre

t, o
nr
, agis. 

this section an inquiry shall be made on oath justice. 

or solemn affirmation as to the facts and. 
20 circumstances of the case. 

The consent of the court or of a Effect of 

stipendiary or police magistrate or justice of the ccoonusretnmt of 
agis- 

peace to any marriage pursuant to this section trate, or 

shall have the same effect as if it had been justice. 
25 given by the person whose consent cannot be so 

obtained or, as the case may be, is so refused. 
For the purposes of this section Definition of 

" the court" shall mean the Supreme Court in court. 
its equitable jurisdiction or a judge thereof, 

30 the district court of the district in which the 
minor resides, or the court of petty sessions 
nearest to the place of residence of the minor 
which is holden before a stipendiary or police 
magistrate sitting alone. 

35 Every court exercising jurisdiction under 
this section shall sit in camera unless the 
court shall otherwise order. 

(b) (i) by omitting from subsection one of section see. 1o. 
ten the words " Judges of the Supreme 

40 Court " and by inserting in lieu thereof 
the words " Registrar-General " ; 
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(ii) by omitting from subsection two of the 
same section the words " said Judges " and 
by inserting in lieu thereof the words 
" Registrar-General " ; 
inserting after Schedule Four the following New Sched. 

FIFTH SCHEDULE. Sec. 9. 
cf. 15 & 18 

CONSENTS REQUIRED TO THE MARRIAGE OF AN INFANT. Geo. V, 
 c. 45, Sch 

5 (C) by 
new Schedule :— Five. 

Circumstances. Person whose consent is required. 

10 I.— Where the infant is legitimate. 
1. Where both parents are 

living— 
(a) if the parents are 

living together ; 
15 (b) if the parents are 

divorced or separated 
by order of court or 
by agreement; 

20 

Both parents. 

The parent to whom the 
custody of the infant is 
committed by order of 
any court or by the agree-
ment, or if the custody of 
the infant is so committed 
to one parent during a 
period of time and to 
the other parent during 
another period or periods 
of time, both parents. 

The parent who has been 
deserted. 

The person to whose custody 
the infant is committed 
by order of any court. 

The surviving parent, 

The surviving parent and 
the guardian if acting 
jointly, or the surviving 
parent or the guardian if 
the parent or guardian is 
the sole guardian of the 
infant. 

25 
if one parent has been 
deserted by the other; 
if both parents have 
been deprived of the 

30 custody of the infant 
by order of any court. 

2. Where one paren t is dead—
(a) if there is no other 

guardian ; 
35 (b) if a guardian has 'been 

appointed by the de-
ceased parent. 

40 

I FTH 
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FIFTH SCHEDULE—continued. 
CONSENTS REQUIRED TO THE MARRIAGE OF AN INFANT— 

continued. 

Circumstances. Person whose consent is required. 

  

5 I.—Where the infant is legitimate—continued. 
3. Where both parents are The guardians or guardian 

dead. appointed by the deceased 
parents or by any court, 
or if no such guardian has 

10 been appointed, a stipen- 
diary or police magistrate 
or justice of the peace 
appointed in that behalf 
in accordance with section 

15 ten of this Act. 

II.—Where the infant is illegitimate. 

20 

If the mother of the infant is 
alive. 

The mother, or if she has 
by order of any court 
been deprived of the cus-
tody of the infant, the 
person to whom the cus-
tody of the infant has 
been committed by order 
of the court. 

The guardian appointed by 
the mother or by any 
court, or if no such guar-
dian has been appointed, 
a stipendiary or police 
magistrate or justice of 
the peace appointed in 
that behalf in accordance 
with section ten of this 
Act. 

25 If the mother of the infant is 
dead. 

3Q 

35 (2) The Marriage Act, 1899, as amended by the 
Marriage (Amendment) Act, 1924, the Marriage 
(Amendment) Act, 1925, and this Act, may be cited 
as the Marriage Act, 1899-1934. 

(3) This section shall commence on a day to be 
40 appointed by the Governor and notified by proclamation 

published in the Gazette. 

Sydney: Alfred James Kent, I.S.O., Government Printer-1934. 
(is.1d.J 
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