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ANNO VICESIMO QUINTO

GEORGII V REGIS.

Act No. 20, 1934.

An Act to amend the law with respect to the
guardianship and custody and marriage of
infants ; to amend the Infants’ Custody and
Settlements Act of 1899, the Marriage Act,
1899, the Testator’s Family Maintenance
and Guardianship of Infants Act, 1916,
and certain other Acts; and for purposes
connected therewith. [Assented to, 3lst
October, 1934.]

BE it enacted by the King’s Most Excellent Majesty,

by and with the advice and consent of the Legis-
lative Council and Legislative Assembly of New South
‘Wales in Parliament assembled, and by.the authority of
the same, as follows :—

1. This Act may be cited as the ¢ Guardianship of shot titte.

Infants Act, 1934.”
50561 2.



Amendment of

Act No. 39, 1899,

Substituted s. 5.

Custody of
infant.

49 & 50 Vic.,
c. 27, 8. 5.

15 & 16 Geo.
V,c.45,5 3

(1)

Ibid. s, 3 (2).

Ibid. s. 3 (3)
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2. The Infants’ Custody and Settlements Act of
1899 is amended—

(a) by omitting section five and by inserting in

lieu thereof the following new section :—

5. (1) The Supreme Court in its equitable
jurisdiction, may, upon the application of the
mother of any infant, make such order as it
may think fit regarding the custody of the
infant and the right of access thereto of either
parent, having regard to the welfare of the
infant, and to the conduct of the parents, and
to the wishes as well of the mother as of the
father.

The fact that a parent contemplates leaving
the State shall not of itself be regarded as a
reason for denying such parent the custody of
the child or depriving such parent thereof if
the court is satisfied that the welfare of the
child will best be served by allowing such
parent to have or retain such custody.

(2) The power of the court under this
section to make an order as to the custody of an
infant and the right of access thereto may
be exercised notwithstanding that the mother
of the infant is then residing with the father of
the infant.

(3) Where the court under this section
makes an order giving the custody of the
infant to the mother, then, whether or not
the mother is then residing with the father,
the court may further order that the father
shall pay to the mother towards the main-
tenance of the infant such weekly or other
periodical sum as the court, having regard to
the means of the father, may think reasonable.

(4) No such order, whether for custody
or maintenance, shall be enforceable and no
liability shall accerue while the mother ‘resides
with the father, and any such order shall cease
to have effect if for any continuous period of
three months after it is made the mother of
the infant resides with the father. (5)




Act No. 20, 1934 '3

Guardianship of Infants.

(5) In every case under this section the 49 & 50 Vie';
court may make such order. respecting the 27 %%
costs of the mother and the liability of the
father for the same or otherwise as to costs as
it thinks just.

(6) The powers of the court under this 18 & 19 Geo.
section to make orders regarding the custody V: ¢ 26 16
of an infant, and the right of access thereto
of either parent, may be exercised upon the
application of the father of an infant in like
manner as those powers may be exercised upon
the application of the mother of the infant.

(7) In any case in which a parent of an
infant is dead, the court may, on the appli-
cation of any relative of that parent, make
such order as to access to the infant by such
relative as to the court seems fit.

(8) Any order made under this section 15 & 16 Geo.
may, on the application either of the father Vc 43,5 3
or the mother or any guardian of the infant, "
be varied or discharged by a subsequent order.

(9) Orders may be made and enforced
under this Act notwithstanding that proceed-
ings may have been instituted under the Matri-
monial Causes Act, 1899, by the father or the
mother, or that an order has been made in the
proceedings :

Provided that no order shall be made or
enforced under this Act in respect of any
matter where any order in relation to such
matter has already been made by the Supreme
Court in its matrimonial causes jurisdiction or
where at the date of any application made
under this Act in respect of any matter, an
application has already been filed in that Court
and is then pending in respect of such matter :

Provided also that orders made under this
Act may be subsequently varied by the
 Supreme Court in its matrimonial causes
jurisdiction where the same subject matter
arises in any proceedings within its jurisdiction
instituted in that Court. (b)
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(b) by inserting next after section ten the following

new sections :—

10A. (1) The jurisdiction conferred on the
Supreme Court in its equitable jurisdiction by
this Part may also be exercised by the district
court of the district in which the respondent
or respondents or any of them reside, or by a
court of petty sessions nearest to the place of
residence of the respondent or respondents or
any of them :

Provided that—

(a) such court of petty sessions shall be
constituted by a stipendiary or police
magistrate sitting alone; and

(b) such court of petty sessions shall not
be competent—

() toentertain any application relating
to an infant who has attained the
age of sixteen years, unless the
infant is physically or mentally
incapable of self support, or the
application is one for the variation
or discharge of a then subsisting
order of a court of petty scssions;
or

(ii) to entertain any application involy-
ing the administration or applica-
tion of any property belonging to
or held in trust for an infant, or
the income thereof ; or

(iii) to award the payment of sums
towards the maintenance of any
infant exceeding the sum of twenty
shiliings per week.

(2) (a) Where a district court makes
or refuses to make an order on an application
under this section an appeal shall lie to the
Supreme Courtin its equitable jurisdiction in
the manner prescribed by the rules of that
court.

(b)
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(b) Where a court of petty
sessions makes or refuses to make such an
order an appeal shall lie to a court of quarter
sessions, and Part V of the Justices Act, 1902,
shall be deemed to extend to such an appeal :

Provided that where the application is made
to a district court, and such court considers
that the matter is one which would be dealt
with more conveniently by the Supreme
Court in its equitable jurisdiction, or where
any such application is made to a court of
petty sessions and such court considers that
the matter is one which would be dealt with
more conveniently by the Supreme Court in
its equitable jurisdiction or a district court, the
court to which the application is made may
refuse to make any order, and in such case no
appeal shall lie to any court against such
refusal.

(3) An order of a district court or of a
court of petty sessions for the payment of
money under this Part shall have the etfect of
and be deemed to be a judgment of the district
court or of the court of petty sessions as the
case may be and shall be enforceable by pro-
cess of court as in pursuance of such judgment.

(4) Where an order under this Part con-
tains a provision committing to the applicant
or any other person the legal custody of
any infant, a copy of the order may be served
on” any person in whose actual custody the
infant may for the time being be, and if such
person makes default in complying with such
provision he shall be liable on summary con-
viction to a penalty not exceeding five pounds
per day for each day he makes default in
complying with such provision.

108. When any application has been made Removal of
ander this Part to a district court or to a court proceedings.

of petty sessions, the Supreme Court in its

equitable jurisdiction may, at the instance of = 10.

any party to such application, order such
application
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~ application to be removed to the Supreme Court

in ifs equitable jurisdiction and there proceeded
with upon such terms as to costs of removal
as it thinks proper.

10c. (1) Any person for the time being under
an obligation to make payments in pursuance
of any order for the payment of money under
this Part shall give notice of any change of
address to such person (if" any) as may be
specified in the order, and any person failing
without reasonable excuse to give such a notice
shall be liable on summary conviction to a
penalty not exceeding ten pounds.

(2) Where any order for the payment
of money has been made in exercise of the

- powers contained in this Part, the court making

the order shall, in addition to any other powers
for enforcing compliance with the order, have
power in any case where there is any pension
or income payable to the person against whom
the order is made and capable of being
attached, after giving the person by whom the
pension or income is payable an opportunity
of being heard, to order that such part as the
court may think fit of any such pension or
income be attached and paid to the person
named by the court, and such further order
shall be an authority to the person by whom
such pension or income is payable to make the
payments so ordered, and the receipt of the
person to whom: the payment is ordered to be
made shall be a good discharge to the person
by whom: the pension or income is payable.,

10p. In any question relating to the custody
or education of an infant in which is any con-
flict or variance between the rules of equity and
the rules of the common law with reference
to the same matter the rules of equity shall
prevail in all courts exercising jurisdiction
under this Act.

, (c)
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(¢) by inserting at the end of section three the
following new definition :— '
cf. 22 & 23,

« Maintenance >’ includes education. Qo V.05
8. 79 (3).

3. The Infants’ Custody and Settlements Act of Juter .

Act No. 39,

1899 is further amended— [ Aot
(a) by inserting next after section sixteen the New Part 1V,
following new Part:—

PART IV.

DProvisions applicable in all courts.

17. Where in any proceeding before any Custody,
court (whether or not a court within the :g{;f;,gg;;;égvty
meaning of this Act) the custody or upbring- of infant.
ing of an infant, or the administration of any - e
property belonging to or held in trust el
an infant, or the application of the income
thereof, is in question, the court, in deciding
that question, shall regard the welfare of the
infant as the first and paramount considera-
tion, and shall not take into consideration
whether from any other point of view the
claim by the father, or any right at common
law possessed by the father, in respect of such
custody, upbringing, administration, or appli-
cation is superior to that of the mother, or the
claim of the mother is superior to that of the
father.

In this section ¢ upbringing’ includes
religious instruction.

18. The mother of an infant shall have the Equal rignt ot
like powers to apply to any court in respect o t cout, TP
anv matter affecting theinfant as are possessed "= *

by the father.
(b) by inserting at the end of section one the Sec. 1.
following words and figures :— i(rlx)tioﬁls’ia(;'l("s.)
PART IV.—Provisions applicable in all
courts—ss. 17, 18
4.
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Further 4. (1) The Infants’ Custody and Settlements Act of

amendment

of Act No. 1899, is further amended—

3; 11899’ . (a) by inserting in section four after the word
e “procedure” the words “in the Supreme
Court and upon appeals thereto *’ : :

(b) by inserting at the end of the same section the
following new subsections :—

(2) The district court judges or any four of
them may make rules  for regulating the
practice and procedure upon applications
made under Part I of this Act to district
courts and for the enforcement of orders made
upon such applications.

(8) The Governor may make rules for
regulating the practice and procedure upon
applications made nnder Part T of this Act to
courts of petty ses.icns and for the enforce-
ment of orders made upon such applications,
and for regulating the practice and procedure
upon appeals to courts of quarter sessions
under this Act.

(4) Any rules made under this Act shall—

(a) be publishéd in the Gazette ;

(b) take effect from the date of publication,
or from a later date specified in the rules -

(¢) be laid before both Houses of Parlia.
ment within fourteen sitting days if
Parliament is then in session, and if
not, then within fourteen sitting days
after the commencement of the next
session.

If either House of Parliament passes &
resolution of which notice has been given at
any time within fifteen sitting days after the
rules have been laid before such House dis-.
allowing any rule or part thereof, the rule or
part shall thereupon cease to have effect.

gk Aol (2) The Infants’ Custody and Settlements Act of
el 1899, as amended by this Act may be cited as the
Infants’ Custody and Settlements Act, 1899-1934,
. 5.
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5. (1) The Testator’s Family Maintenance and amendment of
Guardianship of Infants Act, 1916, is amended— s

(a) by omitting sections thirtecn, fourteen, fifteen, Subfitoted s
and sixteen, and by inserting in lieu thereof

the following new sections :—

18. (1) On the death of the father of an Rights of
1 e Tvivi 2 surviving
infant, the pnpther, }f surviving, shall, spb]ect i
to the provisions of this Act, be guardian of guardianship.
the infant, either alone or jointly with any15&16 Geo.

guardian appointed by the father. e T

‘Where no guardian has been appointed by
the father, or if the guardian or guardians
appointed by the father is or are dead or
refuses or refuse to act, the court may, if it
thinks fit, appoint a guardian to act jointly
with the mother.

(2) On the death of the mother of an
infant, the father, if surviving, shall, subject
to the provisions of this Act, be guardian of
the infant, either alone or jointly, with any
guardian appointed by the mother.

Where no guardian has been appointed by
the mother, or if the guardian or guardians
appointed by the mother is or are dead or
refuses or rvefuse to act, the court may, if it
thinks fit, appoint a guardian to act jointly
with the father.

14. (1) The father of an infant may by deed power of
or will appoint any person to be guardian mother and

% 3 father to
of the infant after his death. appoint

s yuardians.
(2) The mother of an infant may by s

deed or will appoint any person to be guardian
of the infant after her death.

(3) Any guardian so appointed shall act
jointly with the mother or father, as the case
may be, of the infant so long as the mother or
father remains alive, unless the mother or
father objects to his so acting.

(4)
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<f. 22 and 23
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(4) If the mother or father so objects,
or if the guardian so appointed considers that
the mother or father is unfit to have the
custody of the infant, the guardian may apply
to the court. :

The court may either refuse to make an
order (in which case the mother or father shall
remain sole guardian) or make an order that
the guardian so appointed shall act jointly
with the mother or father; or that he shall be
sole guardian of the infant.

Where the court makes an order that the
guardian so appointed shall be the sole guardian
of the infant, the court may make such order
regarding the custody of the infant and the
right of access thereto of its mother or father
as, having regard to the welfare of the infant,
the court may think fit, and may further order
that the mother or father shall pay to the
guardian towards the maintenance and educa-
tion of the infant such weekly or other
periodical sum as, having regard to the means
of the mother op father, the court may consider
reasonable.

The powers conferred by this subsection
may be exercised at any time and shall include
power to vary or discharge any order
previously made in virtue of those powers.

(5) Where guardians are appointed by
both parents, the guardians so appointed shall,
after the death of the surviving parent, act
jointly.

(6) If under the preceding section g
guardian has been appointed by the court to
act jointly with a surviving parent, he shall
continue to act as guardian after the death
of the surviving parent; but if the surviving
parent has appointed a guardian, the guardian
appointed by the court shall act jointly with
the guardian appointed by the surviving
parent.

(b)
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{(b) by inserting at the end of section seventeen sec.ir.

(Guardians may

the following new subsection :— apply to court
g for directions,)
(2) The power conferred by the foregoing . 22 «23

provisions of this section shall include power if
c. 46, 8.°79

to vary or discharge any order made under this (1) (3).
section ovmade by any court under the Infants’
Custody and Settlements Act, 1899-1934, and,
where one of the guardians is the mother

or father of the infant, shall also include
power—-

(a) to make such orders regarding the
custody of the infant and the right of
access thereto as, having regard to the
welfare of the infant, the court may
think fit; and

(b) to order the mother or father to pay
towards the maintenance or education
of the infant such weekly or other
periodical sum as, having regard to the
means of the mother or father, the
court may consider reasonable.

(2) Any question as to the validity of any order
made before the commencement of this Act under the
Testator’s Family Maintenance and Guardianship of
Infants Act, 1916, shall be determined as if this Act
had commenced immediately after that Act.

6. (1) The Testator'’s Family Maintenance and Further
Guardianship of Infants Act, 1916, is further jiiNe s
amended— 1916, 5. 18,

(a) by omitting from section eighteen the words
“of the Act” and by inserting in lieu thereof
the words *“ of this Act”;
(b) by inserting at the end of section eighteen the
following new paragraph :—
The powers of the court under this section
extend to the removal of either parent from
cuardianship under this Act.
(2) The Testator’s Family Maintenance and Citation of
Guardianship of Infants Act, 1916, as amended by this jgi,
Act amended.
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Act may be cited as the Testator’s Family Mainten-
ance and Guardianship of Infants Act, 1916-1934.

75 (2 T5h Marriage Act, 1899, is amended—

(a) by omitting section nine and by inserting in
lieu thereof the following new section :—

9. (1) It either party to any intended
marriage, not having been previously married
or not being a widower or widow, is under
the age of twenty-one years, such marriage
shall not take place without production to
the person about to celebrate the same of
the written consent of the person or persons
mentioned in the Fifth Schedule to this Act:

Provided that—

(a) if the person ahout to cclebrate the
marriage is satisfied that the consent of
any person whose consent is so required
cannot be obtained by reason of absence
or inaccessibility, or by reason of his
being under any disability, the necessity
for the consent of that person shall be
dispensed with if there is any other
person whose consent is also required
and has been obtained, and if the con-
sent of no other person is required, or if
so required cannot for any of the
reasons abovementioned be obtained, a
stipendiary or police magistrate or
some justice of the peace appointed
for that purpose may in writing consent
to the marriage ;

(b) if any person whose consent is required
refuses his consent, the court may, on
application in the prescribed form,
consent to the marriage.

(2) Before a consent is given pursuant
to paragraphs (a) and (b) of subsection one of
this
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this section an inquiry shall be made on oath
or solemn affirmation as to the facts and
circumstances of the case.

(3) The consent of the court or of a Effect of
stipendiary or police magistrate or justice of the consent of
. . . court, magis-
peace to any marriage pursuant to this section trate, or
shall have the same effect as if it had been Josiiee:
given by the person whose consent cannot be so

obtained or, as the case may be, is so refused.

(4) For the purposes of this section pefinition of
«the court” shall mean the Supreme Court in <
its equitable jurisdiction or a judge thereof,
the district court of the district in which the
minor resides, or the court of petty sessions
nearest to the place of residence of the minor
which is holden before a stipendiary or police
magistrate sitting alone.

Every court exercising jurisdiction under
this section shall sit in camera unless the
court shall otherwise order.

(3) The form of applications to the
Supreme Court or a distriet court and the
procedure thereon shall be as preseribed by
rules of court, or in the case of applications to
a court of petty sessions shall be as preseribed
by general rules made under the J ustices Act,
1902.

(b) (i) by omitting from subsection one of section scc. 10.

ten the words ‘Judges of the Supreme
Court”” and by inserting in lieu thereof
the words “ Registrar-General ”’ ;

(i) by omitting from subsection two of the
same section the words “ said Judges”” and
by inserting in lieu thereof the words
¢ Registrar-General ”’ ;

(c) by omitting from the Fourth Schedule the

words ¢ Marriage Act, No. 1899,” wherever
occurring and by inserting in lieu thereof the

(d)

‘words “ Marriage Act, 1899-1934.”
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(d) by inserting after Fourth Schedule the
following new Scheduie :—

FIFTH SCHEDULE.
CONSENTS REQUIRED TO THE MARRIAGE oF AN INFANT.

Circumstances.

\IPerson whose consent is required.

L—Where the infant s legitimate.

1. Where both parents are

living—

(a) if the parents ave
living together;

(b) if the parents are
divorced or separated
by order of court or
by agreement ;

(c) if one parent has been
deserted by the other ;
(d) if both parents have
been deprived ot the
custody of the infant
by order of any court.

2. Whereoneparentisdead—

(a) if there is no other
guardian ;

(b) if a guardian has been
appointed by ‘the de
ceased parent.

3. Where both parents are

dead.

Both parents.

The parent to whom the

custody of the infant is
committed by order of
any court or by the agree-
ment, or if the custody of
the infant is so committed
to one parent during a
period of time and to
the other parent during
another period or periods
of time, both parents.

The parent who has been

deserted.

The person to whose custody

the infant is committed
by order of any court.

The surviving parent.

The surviving parent and

the guardian if acting
jointly, or the surviving
parent or the guardian if
the parent or guardian is
the sole guardian of the
infant,

The guardians or guardian

appointed by the deceased
parents or by any court,
or if no such guardian has
been appointed, a stipen-
diary or police magistrate
or justice of the peace
appointed in that behalf
in accordance with section
ten of this Act.

FIFTH
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FIFTH SCHEDULE—continued.

C'ONSENTS REQUIRED TO THE MARRIAGE OF AN INFANT—
continued.

Circumstances. Person whose consent is required.

TL.— Where the infant is illegitimate.

1f the mother of the infantis, The mother, or if she las
alive. by order of any court
been deprived of the cus-
tody of the infant, the
person to whom the cus-
- tody of the infant has
been committed by order
of the court.
1f the mother of the infant is| The guardian appointed by
dead. the mother or by any
court, or if no such guar-
dian has been appointed,
a stipendiary or police
magistrate or justice of
the peace appointed in
that behalf in accordance
with section ten of this
Act,

(2) The Marriage Act, 1899, as amended by the
Marriage (Amendment) Act, 1924, the Marriage
(Amendment) Act, 1925, the Marriage (Amendment)
Act, 1934, and this Act, may be cited as the Marriage
Act, 1899-1934.

(3) Any person appointed pursuant to section ten
of the Marriage Act, 1899, prior to the commencement
of this section and whose appointment is at such
commencement in force shall be deemed to have been

appointed pursuant to the Marriage Act, 1699-1934.

*(4) This section shall commence on a day to be
appointed by the Governor and notified by proclamation
published in the Gazette.

By Authority:
Avrrep JAMES Kext, 1.S.0., Government Printer, Sydney—1934.

[6d.]
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W. R. McCOURT,
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ANNO VICESIMO QUINTO

GEORGII V REGIS.

Act No. 20, 1934.

An Act to amend the law with respect to the
guardianship and custody and marriage of
infants ; to amend the Infants’ Custody and
Settlements Act of 1899, the Marriage Act,
1899, the Testator’s Family Maintenance
and Guardianship of Infants Act, 1916,
and certain other Acts; and for purposes
connected therewith. [Assented to, 31st
October, 1934.]

BE it enacted by the King’s Most Excellent Majesty,

by and with the advice and consent of the Legis-
lative Council and Legislative Assembly of New South
Wales in Parliament assembled, and by the authority of
the same, as follows :—

1. This Act may be cited as the ¢ Guardianship of short title.
Infants Act, 1934.”

2.

I have examined this Bill, and find it to correspond in all respects with
the Bill as finally passed by both Houses.
W. W. HEDGES,
Chairman of Committees of the Legislative Assembly.
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Awepamentot @, The Infants’ Custody and Settlements Act of
1899 is amended—

Substituted s. 5. (a) by omitting section five and by inserting in
lieu thereof the following new section :—
£y dl 5. (1) The Supreme Court in its equitable
49 & 50 Vi, jurisdiction, may, upon the application of the
c. 27, &. 5. mother of any infant, make such order as it

may think fit regarding the custody of the
infant and the right of access thereto of either
parent, having regard to the welfare of the
infant, and to the conduct of the parents, and
to the wishes as well of the mother as of the
father. :

The fact that a parent contemplates leaving
the State shall not of itself be regarded as a
reason for denying such parent the custody of
the child or depriving such parent thereof if
the court is satisfied that the welfare of the
child will best be served by allowing such
parent to have or retain such. custody.

15 & 16 Geo. (2) The power of the court under this
(‘1’3 (bl section to make an order as to the custody of an
infant and the right of access thereto may

be exercised notwithstanding that the mother
of the infant is then residing with the father of
the infant.

1bid. x. 3 (2). (3) Where the court under this section
makes an order giving the custody of the
infant to the mother, then, whether or not l
the mother is then residing with the father,
the court may further order that the father
shall pay to the mother towards the main-
tenance of the infant such weekly or other
pericdical sum as the court, having regard to
the means of the father, may *hink reasonable.

Ibid. 5. (3) ' (4) No such order, whether for custody
or maintenance, shall be enforceable and no
liability shall acerue while the mother resides
with the father, and any such crder shall cease
to have effect if for any continuous period of
three months after it is made the mother of
the infant resides with the father. (5)
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(5) In every case under this section the 49 & 50 Vie,
court may make such order respecting the ® 27 %%
costs of the mother and the liability of the
father for the same or otherwise as to costs as
it thinks just.

(6) The powers of the court under this 18 & 19 Geo.
section to make orders regarding the custody V¢ 26 16
of an infant, and the right of aeccees thereto
of either parent, may be exercised upon the
application of the father of an infant in like
manner as those powers may be exercised upon
the application of the mother of the infant.

(7) In any case in which a parent of an
infant is dead, the court may, on the appli-
cation of any relative of that parent, make
such order as to access to the infant by such
relative as to the court seems fit.

(8) Any order made under this section 15 & 16 Geo.
may, on the application either of the father Ve 455 3
or the mother or any guardian of the infant,
be varied or discharged by a subsequent order.

(9) Orders may be made and enforced
under this Aect notwithstanding that proceed-
ings may have been instituted under the Matri-
monial Causes Aect, 1899, by the father or the
mother, or that an order has been made in the
proceedings :

Provided that no order shall be made or
enforced under this Act in respect of any
matter where any order in relation to such
matter has already been made by the Supreme
Court in its matrimonial causes jurisdiction or
where at the date of any application made
under this Act in respect of any matter, an
application has already been filed in that Court
and is then pending in respect of such matter : .

Provided also that orders made under this
Act may be subsequently varied by the
Supreme Court in its matrimonial causes
jurisdiction where the same subject matter
arises in any proceedings within its jurisdiction
instituted in that Court. (b)
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(b) by inserting next after section te#the following

new sections :— ¢

10A. (1) The jurisdiction conferred on the
Supreme Court in its equitable jurisdiction by
this Part may also be exercised by the district
court of the district in which the respondent
or respondents or any of them reside, or by a
court of petty sessions nearest to the place of
residence of the respondent or respondents or
any of them :

Provided that—

(a) such court of petty sessions shall be
constituted by a stipendiary or police
magistrate sitting alone; and

(b) such court of petty sessions shall not
be competent—

(i) toentertain any application relating
to an infant who has attained the
age of sixteen years, unless the
infant is physically or mentally
incapable of self support, or the
application is one for the variation
or discharge of a then subsisting
order of a court of petty sessions;
or

(ii) to entertain any application involv-
ing the administration or applica-
tion of any property belonging to
or held in trust for an infant, or
the income thereof ; or .

(iii) to award the payment of sum
towards the maintenance of any
infant exceeding the sum of twenty
shillings per week. ‘

(2) (a) Where a distriet court makes
or refuses to make an order on an application
under this section an appeal shall lie to the
Supreme Court in its ‘equitable jurisdiction in
the manner prescribed by the rules of that
court. ' g '

(b)
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(b) Where a court of petty
- .sessions makes or refuses to make such an
order an appeal shall lie to a court of quarter
-sessions, and Part V of the Justices Act, 1902,
shall be deemed to extend to such an appeal :
Provided that where the application is made
to a district court, and such court considers
that the matter is one which would be dealt
with more conveniently by the Supreme
Court in its equitable jurisdiction, or where
any such application is made to a court of
petty sessions and such court considers that
the matter is one which would be dealt with
more conveniently by the Supreme Court in
its equitable jurisdiction or a distriet court, the
court to which the application is made may
refuse to make any order, and in such case no
appeal shall lie to any court against such
refusal.

(3) An order of a district court or of a
court, of petty sessions for the payment of
money under this Part shall have the etffect of
and be deemed to be a judgment of the district
court or of the court of petty sessions as the
case may be and shall be enforceable by pro-
cess of court as in pursuance of such judgment.

(4) Where an order under this Part con-
tains a provision committing to the applicant
or any other person the legal custody of
any infant, a copy of the order may be served
on any person in whose actual custody the
infant may for the time being be, and if such
person makes default in complying with such
provision he shall be liable on summary con-
viction to a penalty not exceeding five pounds
per day for each day he makes default in
complying with such provision.

- .16B. When any application has been made Removal of

under this Part to a district court or to a court Proceedings.

of petty sessions, the Supreme Court in its %ficf?fz%?

equitable jurisdiction may, at the instance of s. 10.

any party to such application, order such
application
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Geo. V, c. 49, l

application to be removed to the Supreme Court
in its equitable jurisdietion and there proceeded
with upon such terms as to costs of removal
as it thinks proper.

10c. (1) Any person for the time being under
an obligation to make payments in pursuance
of any order for the payment of money under
this Part shall give notice of any change of
address to such person (if any) as may be
specified in the order, and any person failing
without reasonable excuse to give such a notice
shall be liable on summary conviction to a
penalty not exceeding ten pounds.

(2) Where any order for the payment
of money has been made in exercise of the
powers contained in this Part, the court making
the order shall,in addition to any other powers
for enforcing compliance with the order, have
power in any case where there is any pension
or income payable to the person against whom
the order is made and capable of being
attached, after giving the person by whom the
pension or income is payable an opportunity
of being heard, to order that such part as the
court may think fit of any such pension or
income be attached and paid to the person
named by the court, and such further order
shall be an authority to the person by whom
such pension or income is payable to make the
payments so ordered, and the receipt of the
person to whom the payment is ordered to be
made shall be a good discharge to the person
by whom the pension or income is payable.

10p. In any questionrelating to the custody
or education of an infant in which is any con-
flict or variance between the rules of equity and
the rules of the common law with reference
to the same matter the rules of equity shall
prevail in all courts exercising jurisdiction
under this Aect.

()
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(c) by inserting at the end of section three the
following new definition :—

< Maintenance ”’ includes education. gy
8. 79 (3).
3. The Infants’ Custody and Settlements Act of Futher =
1899 is further amended— Aot No. 3,

(a) by inserting next after section sixteen the New PartIV.
following new Part :—

PART IV

Provisions applicable in all courts.

17. Where in any proceeding before any Custody,
court (whether or mnot a court within the :E}{'}‘)‘;ggﬁ’by
meaning of this Act) the custody or upbring- of infant.
ing of an infant, or the administration of any 15& 3 e
property belonging to or held in trust for el
an infant, or the application of the income
thereof, is in question, the court, in deciding
that question, shall regard the welfare of the
infant as the first and paramount considera-
tion, and shall not take into consideration
whether from any other point of view the
claim by the father, or any right at common
law possessed by the father, in respect of such
custody, upbringing, administration, or appli-
cation is superior to that of the mother, or the
claim of the mother is superior to that of the
father.

In this section ‘ upbringing’’ includes
religious instruction.

18. The mother of an infant shall have the xau rigntot
like powers to apply to any court in respect of tocome. "
any matter affecting the infant as are possessed - = 2

by the father.
(b) by inserting at the end of section one the Sec. 1.
following words and figures :— 5;11):: ilgiao;;- i

PART IV.—Provisions applicable in all
courts—ss. 17, 18.

4,
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Further 4, (1) The Infants’ Custody and Settlements Act of
ot vy 11899, is further amended— - © : A e
B R e i inserting in section four after the word
s ot o procedure” ‘the words  “‘in the ‘Supreme
.+ Court and upon appeals thereto ** ;'
(b) by inserting at the end of the same seciion the
following new subsections :— ;

(2) The district court judges or any four of
them may make rules for regulating the

- practice and procedure upon applications
made under Part I of this Act to district
courts and for the enforcement of orders made
upon such applications.

(3) The Governor may make rules for
regulating the practice and procedure upon
applications made under Part I of this Act to
courts of petty sessions and for the enforce-
ment of orders made upon such applications,
and for regulating the practice and procedure
upon appeals to courts of quarter sessions
under this Act.

(4) Any rules made under this Act shall—

(a) be published in the Gazette;

(b) take effect from the date of publication,
or from a later date specified in the rules ;

(c) be laid before both Houses of Parlia-
ment within fourteen sitting days if
Parliament is then in session, and if
not, then within fourteen sitting days
after the commencement of the next
session.

If either House of Parliament passes a
resolution of which notice has been given at
any time within fifteen sitting days after the
rules have been laid before such House dis-
allowing any rule or part thereof, the rule or
part shall thereupon cease to have effect.

Cllantont 1Ak g 4 (,2) The Infants” Custody and Settlements Act of

anended. " ** 1890, as amended by this Act may be cited as the

Infants’ Custody and Settlements Act, 1899-1934.

5.
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5. (1) The Testator’s Family Maintenance = and Amendment o
Guardianship of Infants Act, 1916, is amended— - &%
(a) by omitting sections thirteen, fourteen, fifteen, SopsiptaLe,
and sixteen, and by inserting in lieu thereof
the following new sections :—

13. (1) On the death of the father of an Rights of
infant, the mother, if surviving, shall, subject ;‘;‘;‘;‘“t";fj o
to the provisions of this Act, be guardian of guardianship.
‘the infant, either alone or jointly with any 15 & 16 Geo.

1
guardian appointed by the father. e

Where no guardian has been appointed by
the father, or if the guardian or guardians
appointed by the father is or are dead or
refuses or refuse to act, the court may, if it
thinks fit, appoint a guardian to act jointly
with the mother.

(2) On the death of the mother of an
infant, the father, if surviving, shall, subject
to the provisions of this Act, be guardian of
the infant, either alone or jointly, with any
guardian appointed by the mother.

Where no guardian has been appointed by
the mother, or if the guardian or guardians
appointed by the mother is or are dead or
refuses or vefuse to act, the court may, if it
thinks fit, appoint a guardian to act jointly
with the father.

14. (1) The father of an infant may by deed power of
or will appoint any person to be guardian Here
of the infant after his death. appoint

guardians,

(2) The mother of an infant may by 7 s s
deed or will appoint any person to be guardian
of the infant after her death.

(3) Any guardian so appointed shall act
jointly with the mother or father, as the case
may be, of the infant so long as the mother or
father remains alive, unless the mother or
father objects to his so acting.

(4)
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(4) If the mother or father so objects;‘

or if the guardian so appointed considers that
the mother or father is unfit to have the
custody of the infant, the guardian may apply
to the court. '

The court may either refuse to make an
order (in which case the mother or father shall
remain sole guardian) or make an order that
the guardian so appointed shall act jointly
with the mother or father, or that he shall be
sole guardian of the infant.

Where the court makes an order that the
guardian so appointed shall be the sole gnardian
of the infant, the court may make such order
regarding the custody of the infant and the
right of access thereto of its mother or father
as, having regard to the welfare of the infant,
the court may think fit, and may further order
that the mother or father shall pay to the
guardian towards the maintenance and educa-
tion of the infant such weekly or other
periodical sum as, having regard to the means
of the mother or father, the court may consider
reasonable.

The powers conferred by this subsection
may be exercised at any time and shall include
power to vary or discharge any order
previously made in virtue ot those powers.

(5) Where guardians are appointed by
both parents, the guardians so appointed shall,
after the death of the surviving parent, act
jointly.

(6) If under the preceding section a
guardian has been appointed by the court to
act jointly with a surviving parent, he shall
continue to act as guardian after the death
of the surviving parent; but if the surviving
parent has appointed a guardian, the guardian
appointed by the court shall act jointly with

the guardian appointed by the surviving

parent. :

(b)
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{b) by inserting at the end of section seventeen se.17.

Guard
the followmv new subsection :— g

for direotiens.)
(2) The power conferred by the foregoing . o2 &2s

provisions of this section shall include power Geo. V. b
to vary or discharge any order made under this ( (1)(
section or made by any court under the Infants’
Custody and Settlements Act, 1899-1934, and,
where one of the guardians is the mother
or father of the infant, shall also include
power—

(a) to make such orders regarding the
custody of the infant and the right of
access thereto as, having regard to the
welfare of the infant, the court may
think fit; and

(b) to order the mother or father to pay
towards the maintenance or education
of the infant such weekly or other
periodical sum as, having regard to the
means of the mother or father, the
court may consider reasonable.

(2) Any question as to the validity of any order
made before the commencement of this Act under the
Testator’s Family Maintenance and Guardianship of
Infants Act, 1916, shall be determined as if this Act
had commenced immediately after that Act.

6. (1) The Testator’'s Family Maintenance and Further
Guardianship of Infants Aect, 1916, is further mendment

amended—

(a) by omitting from section eighteen the words
«of the Act” and by inserting in lieu thereof
the words “ of this Act”;

(b) by inserting at the end of section eighteen the
following new paragraph :—

The powers of the court under this section
* extend to the removal of either parent from
guardianship under this Act.

(2) The Testator’s Family Maintenance and Gitation of

Guardianship of Infants Act, 1916, as amended by this

Act amol'add.
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Act may . be cited as the Testator’s Family Mainten-
ance and Guardianship of Infants Act, 1916-1934.

Amondlvnento’ ‘ . (1) Thc Mill'l‘l{l.('e ACt 1899 iS amehded"'—

Act No. 1 199

Sugatltuted (a) by omitting section nine and by inserting in
ik, v lieu thereof the following new section :—

Consentin ' 9. (1) If either party to any intended
caffoﬁuy. 2 marriage, not having been previously married
or not bemﬂ' a widower or widow, is under

the age of t‘vent) -one years, such marriage

“shall not take place without production to

the person about to celebrate the same of

. the written consent of the person or persons

mentioned in the Fifth Schedule to this Act :

Provided that—

(a) if the person about to celebrate the
marriage is satisfied that the consent of
any person whose consent is so required
cannot be obtained by reason of absence
or inaccessibility, or by reason of his
being under any disability, the necessity
for the consent of that person shall be
dispensed with if there is any other
person whose consent is also required
and has been obtained, and if the con-
sent of no other person is required, or if
so required cannot for any of the

P reasons abovementioned be obtained, a
stipendiary or police magistrate or
some justice of the peace appointed
for that purpose may in writing consent
to the marriage ;

(b) if any person whose consent is required
refuses his consent, the court may, on
application “ in  the prescribed form
consent to the marriage.

Inquiry by S (2) Before a consent is given pursuant
court, X

magistrate, or to paragraphs (a) and (b) of subsectlon one of
justice, thlS
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this section an inquiry shall be made on oath
or solemn affirmation as to the facts and
circumstances of the case. @

(3) The consent of the court or of 8 Effest of
stipendiary or police magistrate or justice of the consent of .

13

court, mugu ‘

peace to any marriage pursuant to this section trate, o
shall have the same effect as if it had been 1““1“
given by the person whose consent cannot be so
obtained or, as the case may be, is so refused.

(4) For the purposes of this section Definition of

. *“the court” shall mean the Supreme Court in court
its equitable jurisdiction or a judge thereof,
the district court of the district in which the
minor. resides, or the court of petty sessions
nearest to the place of residence of the minor
which is holden before a stipendiary or police
magistrate sitting alone.

Every court exercising jurisdiction under
this - section shall sit in camera unless the
court shall otherwise order.

(6) The form of applications to the

~ Supreme Court or a district court and the

procedure thereon shall be as prescribed by

rules of court, or in the case of applications to

a court of petty sessions shall be as prescribed

by general rules made under the Justices Act,
1902.

(b) (i) by omitting from subsection one of section ses. 10.
ten the words “Judges of the Supreme
Court” and by inserting in lieu thereof
the words “ Registrar-General ”’ ;

(ii) by omitting from subsection two of the
same Qectlon the words ¢ said Judges”” and
by inserting in lieu thereof the words
v Reolstrar-General Y

(c) by omitting from the Fourth Schedule the
words ‘ Marriage Act, No. , 1899,” wherever
»occurrlnw and by msertmg m lieu thereof the
words ¢ Marrlafre Act, 1899-1934.”

(d)
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(d)

by inserting after

Fourth Schedule the

following new Schedule :—
FIFTH SCHEDULE.
CONSENTS REQUIRED TO THE MARRIAGE OF AN INFANT.

Circumstances.

Person whose consent is required.

I.— Where the infant is legitimate.

1. Where both parents are
living—

(a) if the parents are
living together ;

(b) if the parents are
divorced or separated
by order of court or
by agreement ;

(c) if one parent has been
deserted by the other ;
‘(d) if both parents have
been deprived ot the
custody of the infant
by order of any court.

Lo

Whereoneparentisdead—

(a) if there s 'n6 other
guardian ;

(b) if a guardian has been
appointed by the de-
ceased parent.

3. Where both parents are
dead.

Both parents.

The parent to whom the
custody of the infant is
committed by order of
any court or by the agree-
ment, or if the custody of
the infant is so committed
to one parent during a
period” of time and to
the other parent during
another period or periods
of time, both parents.

The parent who has been
deserted.

The person to whose custody
the infant is committed
by order of any court.

Thé surviving parent

The surviving parent and
the guardian if acting
jointly, or the surviving
parent or the guardian if
the parent or guardian is
the sole guardian of the
infant.

The guardians or guardian
appointed by the deceased
parents or by any court,
or if mo such guardian has
been appointed, a stipen-
diary or police magistrate
or justice of the peace
appointed in that behalf
in accordance with section
ten of this Act.

FIFTH

-
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FIFTH SCHEDULE—continued.

CONSENTS REQUIRED TO THE MARRIAGE OF AN INFANT—
continued.

Circumstances. Person whose eonsent is required.

I1.— Where the infant is illegitimate.

If the mother of the infantis, The mother, or if she has
alive. by order of any court
been deprived of the cus-
tody of the infant, the
person to whom the cus-
tody of the infant has
been committed by order
of the court.
Tt the mother of the infant is| The guardian appointed by
dead. the mother or by any
court, or if no such guar-
dian has been appointed,
a stipendiary or police
magistrate or justice of
the peace appointed in
that behalf in accordance
with section ten of this
Act.

(2) The Marriage Act, 1899, as amended by the
Marriage (Amendment) Act, 1924, the Marriage
(Amendment) Act, 1925, the Marriage (Amendment)
Act, 1934, and this Act, may be cited as the Marriage
Act, 1899-1934.

(3) Any person appointed pursuant to section ten
of the Marriage Act, 1899, prior to the commencement
of this section and whose appointment is at such
commencement in force shall be deemed to have been
appointed pursuant to the Marriage Act, 1899-1934.

(4) This section shall commence on a day to be

appointed by the Governor and notified by proclamation
published in the Gazette.

In the name and on behalf of His Magjesty I assent
to this Act.

PHILIP GAME,
Gevernment House, Governor,

Sydney, 31st October, 1934.

15
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SCHEDULE of the Amendments referred to in Message of 11th October, 1934.

No. 1.—Page 2, clause 2, line 15. Omit “jurisdiction ” insert “State ”
No. 2.—Pages 2 and 3, clause 2. Omit “a period of three months after it is made the
mother of the infant continues to reside with the father”

i insert “any continuous period of three months after it is made
. the mother of the infant resides with the father ”
!ﬁ No. 3—Page 3, clause 2. After line 30 insert the following provisoes :

“Provided that no order shall be made or enforced under this Act
in respect of any matter where any order in relation to such matter
has already been made by the Supreme Court in its matrimonial
causes jurisdiction or where at the date of any application made
under this Act in respect of any matter, an application has already
been filed in that Court and is then pending in respect of such
matter:

' Provided also that orders made under this Act may be subsequently
varied by the Supreme Court in its matrimonial causes jurisdiction
where the same subject matter arises in any proceedings within its
jurisdiction instituted in that Court.”

No. 4.—Page 4, clause 2, line 15. After “court” insert “of petty sessions.”

No. 5—Page 6, clause 2, line 2. After “jurisdiction” insert “and there proceeded
with.”

No. 6.—Page 6, clause 2, line 8. After “costs” insert “of removal”

No. 7.—Page 6, clause 2, line 13. Omit “two” insert “ten”

No. 8.—Page 7, clause 3. After line 26 insert “In this section ‘upbringing’ includes
religious instruction”

No. 9.—Page 7, clause 4, line 41. After “Court” insert “and upon appeals thereto”

No. 10.—Page 8, clause 4. After line 13 insert “and for regulating the practice and
procedure upon appeals to courts of quarter sessions under
this Act”

~ No. 11.—Page 12, clause 7, lines 30 and 81. Omit “on application in the prescribed

form” insert “in writing”

No. 12.—Page 18, clause 7. After line 20 insert—

“(5) The form of applications to the Supreme Court or a district
court and the procedure thereon shall be as prescribed by rules of
court, or in the case of applications to a court of petty sessions shall

~ be as prescribed by general rules made under the Justices Act, 1902.”

No. 13.—Page 18, clause 7. - After line 34 inseri—
“(c) by omitting from the Fourth Schedule the words ‘Marriage
Act, No. » 1899, wherever occurring and by inserting
in lieu thereof the words ‘Marriage Act, 1899-1934." ”
No. 14—Page 14, clause 7, line 1. Omit “Schedule Four” insert “Fourth Schedule”
No. 15—Page 15, clause 7, line 26. After “1925” insert “the Marriage (Amendment)
Act, 1934”

No. 16.—Page 15, clause 7. After line 27 insert—

“(3) ‘Any person appointed pursuant to section ten of the Marriage
Act, 1899, prior to the commencement of this section and whose
appeintment is at such commencement in force shall be deemed tc
have been appointed pursuant to the Marriage Act, 1899-1934.”

Al
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Tlis Pusric Biuu originated in the LEGISLATIVE ASSEMBLY,
and, having this day passed, is mow ready for presentation to the
LecistaTivE COUNCIL for its concurrence.

W. R. McCOURT,
: Clerl of the Legislative Assembly.
Legislative Assembly Chamber,
Sydney, 17 May, 1934.

The Lucistative Councit has this day agreed to this Buill wich
Amendments.

C. H. H. CALVERT,
Clerk of the Parliaments.

Legislative Council Chamber,
Sydney, 11th October, 1934.

Petw South TWales,

ANNO VICESIMO QUINTO

GE@RG’H V REGIb

PR I I I B ° K % ok kS E S

Act No : 1934.

An Act to amend the law with respect to the
guardianship and custody and marriage of
infants ; to amend the Infants’ Custody and
Settlements Act of 1899, the Marriage Act,
1899, the Testator’s Family Maintenance
and Guardianship of Infants Act, 1916,
and certain other Acts; and for purposes
connected therewith.

BE it enacted by the King’s Most Excellent Majesty, short title:

by and with the advice and consent of the Legis-
lative Council and Legislative Assembly of New South

‘Wales in Parliament assembled and by the authority of
b the same, as follows :(—
1. This Act may be cited as the * Guardianship of
Infants Act, 1934.”
31749 1— 2

Nore.—The words to be omitied are ruled through ; those to be inserted are
printed in black letter,
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2. The Infants’ Custody and Settlements Act of Amepdments
1899 is amended—

(a) by omitting section five and by inserting in substituted s.s.
lieu thereof the following new section :—

5. (1) The Supreme Court in its equitable Custody of
jurisdiction, may, upon the application of the ;’;fl";'ov.‘
mother of any infant, make such order as ite o7 s 5.~
may think fit regarding the custody of the
infant and the right of access thereto of either
parent, having regard to the welfare of the
infant, and to the conduct of the parents, and
to the wishes as well of the mother as of the
father.

i The fact that a parent contemplates leaving
the Furisdietion State shall not of itself be
regarded as a reason for denying such parent
the custody of the child or depriving such parent
thereof if the court is satisfied that the welfare
of the child will best be served by allowing such
parent to have or retain such custody.

(2) The power of the court under this 15 & 16 Geo.
section to make an order as to the custody of an (‘1’5 G Rl
infant and the right of access thereto may ~
be exercised notwithstanding that the mother
of the infant is then residing with the father of
the infant. :

(3) Where the court under this section zzid. s 3 (2).
makes an order giving the custody of the
infant to the mother, then, whether or not
the mother is then residing with the father,
the court may further order that the father
shall pay to the mother towards the main-
tenance of the infant such weekly or other
pericdical sum as the court, having regard to
the means of the father, may think reasonable.

(4) No such order, whether for custody zea. . 3 (3).
or maintenance, shall be enforceable and no
liability shall accrue while the mother resides
with the father, and any such crder shall cease
to have effect if for & period of three months
/ : eontintes
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. continues ol weside with the father: any

continuous period of three months after it is made
the mother of the infant resides with the father.

(5) In every case under this section the 49 & 50 Vie,

- court may make such order: respecting the & 2+ &
_costs of the mother and the liability of the

father for the same or otherwise as to: costs as

‘it thinks just. '

(6). The powers of the court under this 18 & 19 Geo.

& g .V, c. 26, . 16.
- section to make orders regarding the custody. '™ "'
- of an infant, and the right of access thereto ‘

of either parent, may be exercised upon the
application of the father of an infant in like
manner as those powers may be exercised upon
the application of the mother of the infant.

~ (7) In any case in which a parent of an
infant is dead, the court may, on the appli-

‘cation of dny relative of that parent, make

such order as to access to the infant by such
relative. as to the court seems fit.
(8) Any order made under this section 15 & 16 Geo.

W

may, ‘on the application eitlier of the father ¥ 43

or the mother or any guardian of the infant,

‘bé varied or discharged by a subsequent order.

(9) Orders may be made and enforced
under this Act notwithstanding that proceed-
ings may have been instituted under the Matri-
monial Causes Act, 1899, by the father or the
mother, or that an order has been made in the
proceedings: -, ;

Provided that no order shall be made or enforced
under this Act in respect of any matter where any
order in relation to such matter has already been
made by the Supreme Court in its matrimonial causes
jurisdiction or where at the date of any application
made under this Act in respect of any matter, an
application has already been filed in that Court and
is then pending in respect of such matter: i
- Provided also that orders made under this Act may

. be jsubsequently varied by the Supreme Court in its

matrimonial causes jurisdiction where the same
subject matter arises in any proceedings within its
jurisdiction instituted in that Court, (b)

] W
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(b) by inserting next after section ten the following New ss. 104,

new sections :(— -~ 10, 10¢, 10v.
10a. (1) The jurisdiction conferred on the Extension of

Supreme Court in its equitable jurisdiction by Jucidinn

this Part may also be exercised by the district courts and

court of the district in which the respondent ;‘;‘t‘t‘;ss;fsiom

or respondents or any of them reside, or by a helden before
court of petty sessions nearest to the place of eholico ©

residence of the respondent or respondents or magistrates.

any of them : cf, 49 & 50
Provided that— s.9,and 15&

. 16 Geo. V,
(a) such court of petty sessions shall bec. 45,5 7.

constituted by a stipendiary or police
magistrate sitting alone; and

(b) such court of petty sessions shall not be
competent—

(i) toentertain any application relating
to an infant who has attained the
age of sixteen years, unless the
infant is physically or mentally
incapable of self support, or the
application is one for the variation
or discharge of a then subsisting
order of a court of petty sessions;
or

(ii) to entertain any application involv-
ing the administration or applica-
tion of any property belonging to
or held in trust for an infant, or
the income thereof ; or

(iii) to award the payment of sums

towards the maintenance of any
infant exceeding the sum of twenty
shillings per week.

(2) (a) Where a district court makes
or refuses to make an order on an application
under this section an appeal shall lie to the
Supreme Court in its equitable jurisdiction in
the manner prescribed by the rules of that
court,

(b)
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(b) Where a court of petty
sessions makes or refuses to make such an
order an appeal shall lie to a court of quarter
sessions, and Part V of the Justices Act, 1902,
shall be deemed to extend to such an appeal :

Provided that where the application is made
to a distriet court, and such court considers
that the matter is one which would be dealt
with more conveniently by the Supreme
Court in its equitable jurisdiction, or where
any such application is made to a court of
petty sessions and such court considers that
the matter is one which would be dealt with
more conveniently by the Supreme Court in
its equitable jurisdiction or a district court, the
court to which the application is made may
refuse to make any order, and in such case no
appeal shall lie to any court against such
refusal.

: (8) An order of a district court or of a
court of petty sessions for the payment of
money under this Part shall have the eifect of
and be deemed to be a judgment of the district
court or of the court of petty sessions as the
case may be and shall be enforceable by pro-
cess of court as in pursuance of such judgment.

(4) Where an order under this Part con-
tains a provision committing to the applicant
or any other person the legal custody of
any infant, a copy of the order may be served
on any person in whose actual custody the
infant may for the time being be, and if such
person makes default in complying with such
provision he shall be liable on summary con-
viction to a penalty not exceeding five pounds
per day for each day he makes default in
complying with such provision.

108. When any application has been made g.nova o
under this Part to a district court or to a court proceedings.

~of petty sessions, the Supreme Court in itscf: 49 & 50

I g L : Vic., c. 27,
equitable jurisdiction may, at the instance of ¢ 10,

any party to such application, order such
application
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application to be removed to the Supreme Court
in its equitable jurisdiction and there proceeded
with upon such terms as to costs of removal as it
thinks proper. it

10c. (1) Any person for the time being under Enforcement
an obligation to make payments in pursuance ;fayof.iiff for
of any order for the payment of money under money.
this Part shall give notice of any change of e
address to. such person (if any) as may beqj.
specified in the order, and any person failing
without reasonable excuse to give such a notice
shall be liable on summary conviction to a

penalty not exceeding 4+we tem pounds. A

(2) Where any order for the payment

of money has been made in exercise of the
powers contained in this Part, the court making
the order shall, in addition to any other pewers
for enforcing compliance with the order, have
power in any case where there is any pension
or income payable to the person against whom
the order is made and capable of being
attached, after giving the person by whom the
pension or income is payable an opportunity .
of being heard, to order that such part as the
court may think fit of any such pension or
income be attached and paid to ‘the - person
named by the court, and sucly fiurther order
shall be an authority to the persesi-by whom 68
such pension or income is payable to make the
payments so ordered, and the -receipt of the
person to whom the payment is érdered to be
made shall be a good discharge'to the person
by whom the pension or income is payable.

10p." In any question relating to the-custody Rules of
or education of an infant in which is any con- Squity fo
flict or variance between the rules of equity and ff_ Vha ta
the rules of the common law with reference Geo.V, c. 49,
to the same matter the rules of equity shall ***
prevail in all courts exercising jurisdiction
under this Act. o

J'Lui_ﬂ, Pl k(,c,)A :
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(¢) by inserting at the end of section three the
following new definition :—

“ Maintenance ”’ includes education. e v aus,
S. 79 (3).
3. The Infants’ Custody and Settlements Act of e A S
5 1899 is further amended— bk

1899,
(a) by inserting next after section sixteen the NewPart1v,
following new Part:— :

PART TV.

Lrovisions applicable in all courts.

10 17. Where in any proceeding before any custody,
court (whether or mnot a court within the :}:}{”I‘)’;ﬁ;g'ty
meaning of this Act) the custody or upbring- of infant.
ing of an infant, or the administration of any 13416 Geo.
property belonging to or held in trust for " **>*"

15 an infant, or the application of the income
thereof, is in question, the court, in deciding
that question, shall regard the welfare of the
infant as the first and paramount considera-
tion, and shall not take into consideration

20 whether from any other point of view the
claim by the father, or any right at common
law possessed by the father, in respect of such
custody, upbringing, administration, or appli-
cation is superior to that of the mother, or the

25 claim of the mother is superior to that of the

: father.
L2y In this section “ upbringing ” includes religious
instruction.

18. The mother of an infant shall have the Equal gt of
30 like powers to apply to any court in respect of to court.
any matter affecting the infant as are possessed " **
by the father.
(b) by inserting at the end of section one the Sec. 1.

-1 r ot (Divigion
following words and figures : into Bekts.)

35 PART IV.—Provisions applicable in all
courts—ss. 17, 18.
4. (1) The Infants’ Custody and Settlements Act of Further

1899, is further amended— ﬁ’f“Z‘;‘é“ﬁi,“t
(a) by inserting in section four after the word 39,1899, s. 4
40  procedure ”’ the words ‘““in the Supreme (Rules.)

Court**; and upon appeals thereto ”’; ~(b)
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 (b) by inserting at the end of the same section the
following new subsections :—

(2) The district court judges or any four of
. them may make rules for regulating the
b practice and procedure wupon applications
made under Part I of this Act to district
courts and for the enforcement of orders made

upon such applications.

‘» (3). The Governor - may make rules for
10 : regulating the practice and procedure upon

applications made under Part I of this Act to

courts of petty sessions and for the enforce-

o« ment of orders made upon such applications.

" and for regulating the practice and procedure upon

15 appeals to courts of quarter sessions under this

Act.

(4) Any rules made under this Act shall—
(a) be published in the Gazette;

(b) take effect from the date of publication,
20 or from a later date specified in the
rules;

(c) be laid before both Houses of Parlia-
ment within fourteen sitting days if
Parliament is then in session, and if
25 not, then within fourteen sitting days
after the commencement of the next
session.

If either House of Tarliament passes a
resolution of which notice has been given at
20 any time within fifteen sitting days after the ?
rules have been laid before such House dis-
allowing any rule or part thereof, the rule or
part shall thereupon cease to have effect.

(2) The Infants’ Custody and Settlements Act of Gitation of act

No. 39, 1899, as

0r 1899, as amended by this Act may be cited as the amended.
Infants’ Custody and Settlements Act, 1899-1934.

»

e
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5. (1) The Testator’s Family Maintenance and smendmentof
Act No. 41,1916,

Guardianship of Infants Act, 1916, is amended— & 13-

(a) by omitting sections thirteen, fourteen, fifteen, Substtuted so.
and sixteen, and by inserting in lieu thereof ™™
the following new sections :—

13. (1) On the death of the father of an Rights o
infant, the mother, if surviving, shall, subject ‘;)‘;L;Vt";g e
to the provisions of this Act, be guardian of guardianship.
the infant, either alone or jointly with any 15 &16Geo.

cuardian appointed by the father. V,c. 45,p 4.

Where no guardian has been appointed by
the father, or if the guardian or guardians
appointed by the father is or are dead or
refuses or refuse to act, the court may, if it
thinks fit, appoint a guardian to act jointly
with the mother.

(2) On the death of the mother of an
infant, the father, if surviving, shall, subject
to the provisions of this Act, be guardian of
the infant, either alone or jointly, with any
guardian appointed by the mother.

Where no guardian has been appointed by
the mother, or if the guardian or guardians
appointed by the mother is or are dead or
refuses or vefuse to act, the court may, if it
thinks fit, appoint a guardian to act jointly
with the father.

14. (1) The father of an infant may by deed power of
or will appoint any person to be guardian Motherand
of the infant after his death. appoint

(2) The mother of an infant may by o

deed or will appoint any person to be guardian
of the infant after her death.

(3) Any guardian so appointed shall act
jointly with the mother or father, as the case
may be, of the infant so long as the mother or
father remains alive, unless the mother or
father objects to his so acting.

(4)
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(4) If the mother or father so objects,
. or if the guardian so appointed considers that
the mother or father is unfit to have the
custody of the infant, the guardian may apply
to the court.
The court may either refuse to make an
_ order (in which case the mother or father shall
remain sole guardian) or make an order that
: the guardian so appointed shall act jointly
10 - with the mother or father, or that he shall be
- sole guardian of the infant.
Where the court makes an order that the
- guardian so appointed shall be the sole guardian
- 2y of the infant, the court may make such order
40 regarding the custody of the infant and the
right of access thereto of its mother or father
as, having regard to the welfare of the infant,
the court may think fit, and may further order
. that the mother or father shall pay to the
20 : ‘guardian towards the maintenance and educa-
tion of the infant such weekly or other
~periodical sum as, having regard to the means
of the mother or father, the court may consider
~ reasonable.
. The powers conferred by this subsection u.ss mass
- may be exercised at any time and shall include $%% % **
power to -vary or discharge any order
previously made in virtue ot those powers.
et (b) Where guardians are appointed by
30 both parents, the guardians so appointed shall,
. after the death of the surviving parent, act
jointly.
~ (6) If under the preceding section a
~ guardian has been appomted by the court to
0 . act jointly with a surviving parent, he shall
“ " continue to act as gualdlan after the death
of the surviving parent; but if the surviving
parent has appointed a guardian, the guardian
appointed by the court shall act jointly with
40  the guardian appointed by the surviving
’ - parent.

(w1

3]
(1

(b),
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(b) by inserting at the end of section seventeen Sgpdz.
the following new subsection :— i %ﬁiﬁ{t ZE\E?)’
(2) The power conferred by the foregoing of. 22 &23
provisions of this section shall include power Seo. V.
B to vary or discharge any order made under this (i) ¢)."
section or made by any court under the Infants’ '
Custody and Settlements Act, 1899-1934, and,
where one of the guardians is the mother
or father of the infant, shall also include
10 ‘ power— :
(a) to make such orders regarding the 0L
custody of the infant and the right of
access thereto as, having regard to the
e welfare of the infant, the court may
15 think fit; and
(b) to order the mother or father to pay
towards the maintenance or education
of the infant such weekly or other
periodical sum as, having regard to the
20 : means of the mother or father, the
court may consider reasonable.

(2) Any question as to the validity of any order
made before the commencement of this Act under the
Testator’s Family Maintenance and Guardianship of

o Infants Aect, 1916, shall be determined as if this Act
had commenced immediately after that Act.

6. (1) The Testator’s Family Maintenance and Fum,ef
Guardianship of Infants Act, 1916, is further amendment

f Act No. 41,
amended— (])9]6(, o 18,

30 . (a) by omitting from section eighteen the words
“of the Act” and by inserting in lieu thereof
the words *“ of this Act ”’;

(b) by inserting at the end of section eighteen the

following new paragraph :—

a5 The powers of the court under this section
extend to the removal of either parent from
guardianship under this Act.

| S (2) The Testator’'s Family Maintenance and Gitation of
| . Guardianship of Infants Act, 1916, as amended by this A% No- 41,

1916, as
Act amended,
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Act may be cited as the Testator’s Family Mainten-
ance and Guardianship of Infants Act, 1916-1934.

7. (1) The Marriage Act, 1899, is amended—
(a) by omitting section nine and by inserting in
lieu thereof the following new section :—
9. (1) If either party to any intended

marriage, not having been previously married
or not being a widower or widow, is under
the age of twenty-one years, such marriage
shall not take place without production to
the person about to celebrate the same of
the written consent of the person or persons

mentioned in the Fifth Schedule to this Act :

Provided that—

(a) if the person about to celebrate the
marriage is satisfied that the consent of
any person whose consent is so required
cannot be obtained by reason of absence
or inaccessibility, or by reason of his
being under any disability, the necessity
for the consent of that person shall be
dispensed with if there is any other
person whose consent is also required
and has been obtained, and if the con-
sent of no other person is required, or if
so required cannot for any of the
reasons abovementioned be obtained, a
stipendiary or police magistrate or
some justice of the peace appointed
for that purpose may en appheation in
the preseribed form in writing consent to
the marriage;

(b) if any person whose consent is required
refuses his consent, the court may, on
application in the preseribed form,
consent to the marriage.

(2) Before a consent is given pursuant
to paragraphs (a) and (b) of subsection one of
this

12

Amendment of
Act No. 15,189 ©
Substituted

8. 9,

Consent in
case of
minority.

Inquiry by
court, magise
trate, or
justice.
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this section an inquiry shall be made on oath
or solemn affirmation as to the facts and
circumstances of the case.

(3) The consent of the court or of a Effect of
7 1971 o 1 1 s 1 consent of
stipendiary or police magistrate or justice of the 2 AN ragic-
peace to any marriage pursuant to this section trate, or
shall have the same effect as if it had been ™"
given by the person whose consent cannot be so

obtained or, as the case may be, is so refused.

(4) For the purposes of this section Definition of
“the court” shall mean the Supreme Court in “"™*
its equitable jurisdiction or a judge thereof,
the district court of the district in which the
minor resides, or the court of petty sessions
nearest to the place of residence of the minor
which is holden before a stipendiary or police
magistrate sitting alone.

Every court exercising jurisdiction under
this section shall sit in camera unless the
court shall otherwise order.

(5) The form of applications to the Supreme
Court or a district court and the procedure thereon
shall be as prescribed by rules of court, or in the case
of applications to a court of petty sessions shall be as

prescribed by general rules made under the Justices
Act, 1902.

(b) (i) by omitting from subsection one of section Scc 10.

ten the words ‘ Judges of the Supreme
Court”’ and by inserting in lieu thereof
the words “ Registrar-General ’ ;

(ii) by omitting from subsection two of the
same section the words ““ said Judges ** and
by inserting in lieu thereof the words
* Registrar-General ”’ ;

(c) by omitting from the Fourth Schedule the words

“ Marriage Act, No. , 1899,” wherever occurring
and by inserting in lieu thereof the words ‘“ Marriage

Act, 1899-1934.”
Le)
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£} (d) by inserting after Sehedsle Eous Fourth

Schedule the following new Schedule :—

FIFTH SCHEDULE.

CONSENTS REQUIRED TO TH

E MARRIAGE OF AN INFANT.

Circumstances.

|

[Person whosé consent is required.

1.— Where the infant is legitimate.

1. Where both parents are
living—

(a) if the parents are
living together ;

(b) if the parents are
divorced or separated
by order of court or
by agreement ;

(c) if one parent has been
deserted by the other ;
(d).if both parents have
been deprived ot the
custody of the infant
by order of any court.

1o

Whereone parentisdead—

(a) if therc is no other
guardian ;

(b) if a guardian has been
appointed by the de-
ceased parent.

3. Where both parents are
dead.

3oth parents.

The parent to whom ' the
custody of the infant is
committed by order of
any court or by the agreé-
ment; or if the custody of
the infant is so committed
to one parent during a
period of time and " to
the othér parent during
another period .or periods
of time, both parents. -

The parent who has been
deserted. i

The person to whose custody
the infant is committed
by order of any court.

The surviving parent,

The surviving parent and
the guardian if acting
jointly, or the surviving
parent or the guardian if
the parent or guardian is
the sole guardian of the
infant.

The guardians or guardian
appointed by the deceased
parents or by any court,
or if no such guardian has
been appointed, a stipeh-
diary or police magistrate
or justice of the peace
appointed in that behalf
in accordance with section

| ten of this Act.

FIFTH

14

New Sched,
Five,

» Sec. 9.

cf. 15 & 16
Geo. V,
c. 45, Sch,
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FIFTH SCHEDULE—continued.
CONSENTS REQUIRED TO THE MARRIAGE OF AN INFANT—

continued.
Circumstances. Person whose consent is required.
5 I1.— Where the infant is illegitimate.

If the mother of the infantis The mother, or if she lLas
alive. by order of any court
been deprived of the cus-
tody of the infant, the
10 person to whom the cus-
tody of the infant has
been committed by order
of the court.
It the mother of the infant is| The guardian appointed by
15 dead. the mother or by any
court, or if no such guar-
dian has been appointed,
a stipendiary or police
magistrate or justice of
20 the peace appointed in
that behalf in accordance
with section ten of this
Act.

(2) The Marriage Act, 1899, as amended by the

25 Marriage (Amendment) Act, 1924, the Marriage (Amend-

ment) Aect, 1925, the Marriage (Amendment) Act, 1934, and
this Act, may be cited as the Marriage Act, 1899-1934.

(3) Any person appointed pursuant to section ten of
the Marriage Act, 1899, prior to the commencement of this
30 section and whose appointment is at such commencement in

force shall be deemed to have been appointed pursuant to the
Marriage Act, 1899-1934.

3> (4) This section shall commence on a day to
be appointed by the Governor and notified by proclama-
35 tion published in the Gazette.

Sydney: Alfred James Kent, 1.8.0., Government Printer—1934.

[1s.1d.]
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Act No. , 1934.

An Act to amend the law with respect to the

guardianship and custody and marriage of
infants ; to amend the Infants’ Custody and
Settlements Act of 1899, the Marriage Act,
1899, the Testator’s Family Maintenance
and Guardianship of Infants Act, 1916,
and certain other Acts; and for purposes
connected therewith.

BE it enacted by the King’s Most Excellent Majesty, short titte.

by and with the advice and consent of the Legis-

lative Council and Legislative Assembly of New South
Wales in Parliament assembled, and by the authority of

B the same, as follows:—

1. This Act may be cited as the ¢ Guardianship of
Infants Act, 1934.”
a1 1— 2.

Note.—The words to be omitted are ruled through ; those to be inserted are
printed in black letter, 3

el o < cimaittit ot B
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2. The Infants’ Custody and Settlements Act of jmepimentor
1899 is amended—

(a) by omitting section five and by. inserting in Substituted s.s.
lieu thereof the following new section :—
5 5. (1) The Supreme Court in its equitable Custody of
jurisdiction, may, upon the application of the l';fln;'ov.
mother of any infant, make such order as it .. 27 s e
may think fit regarding the custody of the
infant and the right of access thereto of either
10 parent, having regard to the welfare of the
infant, and to the conduct of the parents, and
to the wishes as well of the mother as of the .-
father. '
The fact that a parent contemplates leaving
35 the jurisdietion State shall not of itself be
regarded as a reason for denying: such parent
the custody of the child or depriving such parent
thereof if the court is satisfied that the welfare
of the child will best be served by allowing such
20 parent to have or retain such custedy.

(2) The power of the court under this 15 & 16 Geo.
section to make an order as to the custody of an V; e 45,3
infant and the right of access thereto may *
be exercised notwithstanding that the mother
25 of the infant is then residing with the father of
the infant.
(3) Where the court under this section zsia. s. 3 (2):
makes an order giving the custody of the
infant to the mother, then, whether or not
30 the mother is then residing with the father,
the court may further order that the father
shall pay to the mother towards the main-
tenance of the infant such weekly or other
pericdical sum as the court, having regard to
&b the means of the father, may think reasonable.
(4) No such order, whether for custody zsi. s. 3 (3).
or maintenance, shall be enforceable and no
liability shall accrue while the mother resides
with the father, and any such order shall cease
40 - to have effect if for & period of three months
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continnes to =reside with +he father: any
continuous period of three months after it is made
the mother of the infant resides with the father.

(5) In every case under this section the 49 & 50 4t

court may make such order respecting the © fox
costs of the mother and the liability of the

 father for the same or otherwise as to costs as

it thinks just.

(6) The powers of the court under this 18 & 19 Geo.
section to make orders regarding the custody ¥’ 2% *!*
of an infant, and the right of access thereto
of either parent, may be exercised upon the
application of the father of an infant in like
manner as those powers may be exercised upon
the application of the mother of the infant.

(7) In any case in which a parent of an
infant is dead, the court may, on the appli-
cation of any relative of that parent, make
such order as to access to the infant by such
relative as to the court seems fit.

(8) Any order made under this section 15 & 16 Geo.
may, on the application either of the father ;- *%%3
or the mother or any guardian of the infant,
be varied or discharged by a subsequent order.

(9) Orders may be made and enforced
under this Act notwithstanding that proceed-
ings may have been instituted under the Matri-
monial Causes Act, 1899, by the father or the
mother, or that an order has been made in the
proceedings :

Provided that no order shall be made or enforced
under this Act in respect of any matter where any
order in relation to such matter has already been
made by the Supreme Court in its matrimonial causes
jurisdiction or where at the date of any application
made under this Act in respect of any matter, an

_apphcatnon has already been filed in that Court and

is then pending in respect of such matter:

Provided also that orders made under this Act may
be subsequently varied by the Supreme Court in its
matrimonial causes jurisdiction where the same
subject matter ‘arises in any proceedings within its
jurisdiction instituted in that Court. (b)
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(b) by inserting next after section ten the following New ss. 104,
new sections :(— 108, 10c, 10p.

10A. (1) The jurisdiction conferred on the Extension of
: . PR e R S T jurisdiction
Supreme Court in its equitable jurisdietion by 10 istriot

5 this Part may also be exercised by the  district courts and -
court of the district in which the respondent ;‘;‘;{;“se‘;‘sim

or respondents or any of them reside, or by a Jioan hetore
court of petty sessions nearest to-the place of 5 eriee

residence of the respondent or respondents or magistrates.

10 any of them : K e .
~ Provided that— 5.9, and 15 &

(a) such court of petty sessions shall be o b5

constituted by a stipendiary or police
magistrate sitting alone ; and

15 . (b) such court of petty sessions shall not be
competent—

(i) toentertain any application relating
to an infant who has attained the
age of sixteen years, unless the

20 infant is physically or mentally

incapable of self support, or the
application is one for the variation
or discharge of a then subsisting
order of a court of petty sessions;

25 or ;

(i) to entertain any application involy-
ing the administration or applica-
tion of any property belonging to
or held in trust for an infant, or

30 : the income thereof ; or

(iii) to award the payment of sums
towards the maintenance of any
infant exceeding the sum of twenty
shillings per week.

35 ‘ (2) (a) Where a district court makes
or refuses to make an order on an application
under this section an appeal shall lie ‘to the
Supreme Court in its equitable jurisdiction in
the manner prescribed by the rules of that

40 |- aeonrt,
(b)

-
-, ; ~
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(b) Where a -court of petty
. sessions makes or refuses to make such an
. order-an appeal shall lie to a court of quarter
. ¢ sessions, and Part V of the Justices Act, 1902,
5 + . shall be deemed to extend to such an appeal :

' ' Provided that where the application is made
to a district court, and such court considers
that the matter is one which would be dealt
with more conveniently by the Supreme

10 Court in its equitable jurisdiction, or where

: any such application is made to a court of
petty sessions and such court considers that
the matter is one which would be dealt with
more conveniently by the Supreme Court in

15 its equitable jurisdiction or a district court, the
court to which the application is made may
refuse to make any order, and in such case no
appeal “shall lie to any court against such
refusal.

20 (3) An order of a district court or of a
court of petty sessions for the payment of
money under this Part shall have the effect of
and be deemed to be a judgment of the district
court or of the court of petty sessions as the

25 case may be and shall be enforceable by pro-
cess of court as in pursuance of such judgment.

(4) Where an order under this Part con-
tains a provision committing to the applicant
or any other person the legal custody of

30 any infant, a copy of the order may be served
on any person in whose actual custody the
infant may for the time being be, and if such

- person makes default in complying with such
provision he shall be liable on summary con-

35 viction to a penalty not exceeding five pounds

_per day for each day he makes default in
complying with such provision.
108. When any application has been made geyoval of
_under this Part to a district court or to a court proceedings.

40 of petty sessions, the Supreme Court in its sf. 49 &30
equitable jurisdiction may, at the instance of g
any party to such application, order such

application
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application to be removed to the Supreme Court
in its equitable jurisdiction and there proceeded
with upon such terms as to costs of removal as it
thinks proper.

b 10c. (1) Any person for the time being under Enforceument
an obligation to make payments in pursuance ;i;’ff;f: &

of any order for the payment of money under money.

this Part shall give notice of any change of L.

address to such person (if any) as may be gj” " *

10 specified in the order, and any person failing

without reasonable excuse to give such a notice

shall be liable on summary conviction to a

- penalty not exceeding #we ten pounds.

(2) Where any order for the payment
15 of money has been made in exercise of the ;
powers contained in this Part, the court making !
the order shall, in addition to any other powers
for enforcing compliance with the order, have
power in any case where there is any pension
20 or income payable to the person against whom
the order is made and capable of being i
attached, after giving the person by whom the
pension or income is payable an opportunity
of being heard, to order that such part as the
25 court may think fit of any such pension or
income be attached and paid to the person
named by the court, and such further order
shall be an authority to the person by whom
such pension or income is payable to make the
30 payments so ordered, and the receipt of the
person to whom the payment is ordered to be
made shall be a good discharge to the person
by whom the pension or income is payable.
10p. In any question relating to the custody Rates of
35 or education of an infant in which is any con- ;2:;g{lt°
flict or variance between the rules of equity and of. 15 & 16
the rules of the common law with reference Geo. ¥, c.49, ,_
to the same matter the rules of equity shall ***
prevail in all courts exercising jurisdiction 1
40 under this Act,

LU LT ey
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(¢) by inserting at the end of section three the
following new definition :—

¢ Maintenance ” includes education. e
: . 8.79 ().
3. The Infants’ Custody and Settlements Act of Jier .
5 1899 is further amended— Act No. 35,
(a) by inserting next after section sixteen the New PartIV.

following new Part:—
PART 1IV.

Provisions applicable in all courts.

10 17. Where in any proceeding before any Custody, -
court (whether or mnot a court within the :ggf;;ggg’ty
meaning of this Act) the custody or upbring- of infant.
ing of an infant, or the administration of any 15 & 16 Geor
property belonging to or held in trust for "*™ ™"

15 - .an infant, or the application of the income
thereof, is in question, the court, in deciding
that question, shall regard the welfare of the
infant as the first and paramount considera-
tion, and shall not take into consideration

20 whether from any other point of view the
claim by the father, or any right at common
law possessed by the father, in respect of such
custody, upbringing, administration, or appli-

_cation is superior to that of the mother, or the

25 claim of the mother is superior to that of the
father.

In this section “ upbringing”’ includes religious
instruction.

18. The mother of an infant shall have the Equalrightof -
30 like powers to apply to any court in respect of to court.
any matter affecting the infant as are possessed 52
by the father.
(b) by inserting at the end of section one the Sec. 1.

i P (Division
following words and figures : S berts)

3b PART IV.—Provisions applicable in all
: courts—ss. 17, 18.
4. (1) The Infants’ Custody and Settlements Act of Further

1899, is further amended— g;ﬂzf:th;;;t
(a) by inserting in section four after the word 39,1899, 5. 4
40 « procedure ” the words “in the Supreme (Rules)

Court2; and upon appeals thereto ”’; (b)
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following new subsections :—

(b)- by inserting at the end of the same seetion. the -

(2) The district court judges or any four of

- them may make rules for regulating the

practice and procedure upon applications

 made under Part I of this Aet to district
courts.and for the enforcement of orders made

upon such applications.

(8) The Governor may make rules for
regulating the practice and procedure upon

_applications made under Part T of this Act to

eourts of petty sessions and for the enforce-

“‘ment of orders made upon such applications.

and for regulating the practice and procedure upon

~ appeals to the courts of quarter sessions under this

Act.

~ (4) Any rules made under this Act shall—

iy (a) be published in the Gazette;

(b) take effect from the date of publication,
or from a later date specified in the
rules; |

(c) be laid before both Houses of Parlia-

ment within fourteen sitting days if

- Parliament is then in session, and if

not, then within fourteen sitting days

after the commencement of the next
session.

If either House of Parliament passes a
resolution of which notice has been given' at

_.any time within  fifteen sitting days after the
“rules have been 1laid beforé such House dis-

allowing any rule or part thereof, the rule or

~part:shall thereupon:cease to have effect. -

(2) :;\".il“heg Infants’ Cusfddy and _Se‘i‘:tvle‘mehts Act of gitation ot

551899, as amended by this Act may be cited as the

Infants’ Custody and Settlements Act, 1899-1934.

-~

D

-t
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f
‘5. (1) The Testator’s Family Maintenande and Amendment of

Guardianship of Infants Act, 1916, is amended— s -
(a) by omitting sections thirteen, fourteen, fifteen, sustiueass.

10

20

30

35

and sixteen, and by msertmg in heu ‘she1eo’f1
the following new sections :—

13. (1) On the death of the father of an Rights of
infant, the mother, if surviving, shall, subject “‘;:‘;‘n"t“;g b
to the provisions of this Act, be guardlan of gualdlanshlp
the infant, either alone or ]omtlv with anyl"r&l%eQ

guardian appointed by the father. Sk

Where no guardian has been appomted by
the father, or if the guardian or guardians
appointed by the father is or are .dead or
refuses or refuse to act, the court may, if it
thinks fit, appoint a O'ualdlan to act. Jomtlv
with the mother.

(2) On the death of the mother of an
infant, the father, if surviving, shall, subject
to the provisions of this Act, e O'ualdlan of
the infant, either alone or ]omtly, with any
guardian appomted by the mother.

Where no guardian has been appointed by
the mother, or if the guardian or guardlans
appointed by the mother is or are dead or
refuses or vefuse to act, the court may, if it
thinks fit, appoint a ouardlan to act jointly
with the father. : L

14. (1) The father of an infant may by deed Power of
or will appoint any person to be guardian e g
of the infant after his death. appoint

(2) The mother of an infant may by gzl:?;‘tm;s

~deed or will appoint any person to be gua,rdlan
_ of the infant after her death.

] (3) Any guardian so appomted shall act
jointly with the mother or father, as the case

" ‘may De, of the infant so long as the mother or

father remains ‘alive, unless' the mother" or
father objects to his so acting. : :
ﬁ(4)}
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‘ (4) If the miother or father s6’ objects, -
or if the guardian so appointed considers that
+....- the mother or father is unfit to have the
1+ custody of ‘the infant, the guardian may apply
to the court. 3 Rk :
 The eourt may either refuse to make an
order (in which case the mother or father shall
., femain sole guardian) or make an order that
. 'the guardian so appointed shall act jointly
" with” the ‘mother or father, or that he shall be
sole guardian of the infant. " 733
~ 'Where the court makes an order’that the
guardian so'appointed shall be the sole guardian
: of the infant, the court may make such order
15 regarding the custody of the infant and the
- right of access thereto of its mother or father -
as, having regard to the welfare of the infant,
_ the court may think fit, and may further order
. .that the mother or father. shall pay to.the
20 .. _guardian towards the maintenance and educa-
. tion .of .the. infant such . weekly. or other
periodical sum as, having regard to the means
_ of the mother or father, the court may consider
~ reéasonable. : T SER
* The powers conferred by this subsection . s uma s
. may be exercised at any time and shall include §55 & * -
. power to ‘vary or discharge any order
previously made in virtue of those powers.
(5) Where guardians are appointed by
30 . both parents, the guardians so appointed shall,
after the death of the surviving parent, act
jointly.
: (6) If under the preceding section %
guardian has been appointed by the court to
35 act jointly with a surviving parent, he shall
continue to act as guardian after the death
of the surviving parent; but if the surviving
parent has appointed a guardian, the guardian
appointed by the court shall act jointly with
40 the guardian appointed by the surviving

_parent. :
| (b),

(&1}

Sy,

o
ct
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(b) by inserting at the end of section seventeen See.1%.

. . . ’ Guardians m
_ the following new gubsection i—"% == i e bourt.

for directions.)

(2) The power conferred by the forégoing of. 22 & 23
provisions of this section shall. include power sper g
“to vary or discharge any order made under this () @.

section or made by any court under the Infants’ '
Custody and Settlements Act, 1899-1934, and,
where one of the guardians is-the mother
or father of the infant, shall also include
10 power-— S ’
(a) to make such orders regarding the
custody of the infant and the right of
access thereto as, having regard to the
welfare of the infant, the court may
16 think fit;: and: ~—laili hohin
(b) to order the mother or father to pay
towards the maintenance or education
of the infant such weekly or other
‘ periodical sum as, having regard to the
20 means of the mother or father, the
court may consider reasonable. @

(2) Any question as to.the validity of any order
made before the commencement of this Act under the
Testator's Family Maintenanee and Guardianship of

o Infants Act, 1916, shall be determined as if this Act
had commenced immediately after that Act.

6. (1) The Testator’s TFamily Maintenance and purtper
Guardianship of Infants Act, 1916, is further a;nzndﬁmt
amended— gsmfts. (1’53:“’

30 (a) by omitting from section eighteen the words
“of the Act’’ and by inserting in lieu thereof
the words “ of this Act” ;

(b) by inserting at the end of section eighteen the

" following new paragraph :—

The powers of the court under this section
 extend to the removal of either parent from
guardianship under this Act.

(2) The Testator’s Family Maintenance and Citation of
Guardianship of Infants Act, 1916, as amended by this f5jsy;
Act a.meI;ded.

o

35
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Act may be cited as the Testator's Family Mainten-
ance and Guardianship of Infants Act, 1916-1934.

7. (1) The Marriage Act, 1899, is amended— Amendment it

 pid . - . . . . . . e 0. ’ »

. ++(a) by omitting section nine and by inserting in gypstitutea
b « lieu thereof the following new section :— . 5.9

.+ 9. (1) If either party to any intended Consentin
‘marriage, not having been previously married fg‘f:o‘;fb)
or not being a widower or widow, is under
' the age of twenty-one years, such marriage
10 shall not take place without produetion to
~the person about to celebrate the same of
the written consent of the person or persons
mentioned in the Fifth Schedule to this Act :

Provided that—

15 (a) if the person about to ceclebrate the
0 marriage is satisfied that the consent of

~ any person whose consent is so required

cannot be obtained by reason of absence

w20 or inaccessibility, or by reason of his

20 w20 - being under any disability, the necessity
-+ ..« for the consent of that person shall be

' dispensed with if there is any other

- person whose consent is also required

and has been obtained, and if the con-

85 sent of no other person is required, or if
: s0 . required cannot for any of the

reasons abovementioned be obtained, a

stipendiary or police magistrate or

some justice of the peace appointed

30 Rt for that purpose may en appheation in
: the preseribed form in writing consent to

the marriage;

(b) if any person whose consent is required
v - refuses his' consent, the court may, on :
35 <« .+, application in the preseribed - form,
consent to the marriage. . !

(2) Before a consent is'given pursuant Inquiry by
to. paragraphs (a) and (b) of subsection one of ;’;’;‘{:, i

this Justice.
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this section an inquiry shall be made on oath

or solemn affirmation as to the facts and

circumstances of the case.

(3) The consent of the court or of a Efiect of
consent of

3 _ 3 court, magis-
peace to any marriage pursuant to this section trate, or

shall have the same effect as if it had been st

stipendiary or police magistrate or justice of the

given by the person whose consent cannot be so
obtained or, as the case may be, is so refused.

13

(4) For the purposes of this section Definition of

¢ the court ” shall mean the Supreme Court in
its equitable jurisdiction or a judge thereof,
the district court of the district in which the
minor resides, or the court of petty sessions
nearest to the place of residence of the minor
which is holden before a stipendiary or police
magistrate sitting alone.

Every court exercising jurisdiction under
this section shall sit in camera unless the
court shall otherwise order.

(5) The form of applications to the Supreme
Court or a district court and the procedure thereon
shall be as prescribed by rules of court, or in the case
of applications to a court of petty sessions shall be as

prescribed by general rules made under the Justices
Act, 1902.

ten the words  Judges of the Supreme
Court ” and by inserting in lien thereof
the words “ Registrar-General *’ ;

(ii) by omitting from subsection two of the
same section the words * said Judges ” and
by inserting in lieu thereof the words
“ Registrar-General ”’ ;

(c) by omitting from the F'ouﬁh Schedule * the - words

“Marriage Act, No. ~ , 1899,” wherever occurring
and by inserting in lieu thereof the words * Marriage

 fer

court.

(b) (i) by omitting from subsection one of section Sec 10.
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£e} (d) by inserting after Sehed-ul—e Eour Fourth Nev\ Sched.,
Schedule the following new Schedule ;—

FIFTH SCHEDULE.

i)

CoNSENTS REQUIRED TO THE MARRIAGE OF AN INFANT.

Circumnstanoes,

JPerson whose consent is required.

)

I.— Where the infant is legitimate.

- Where both parents are

living—
(a) if the parents
. living together ;
(b) if the parents are
divorced or separated
by order of court or
by agreement ;

are

)

* (c) if one parent has been

deserted by the other ;
(d) if both parents have
been deprived ot the
-custody “of the infant
‘by order of any court.

Whereone parentisdead—

(a) if there is ‘no other
guardian ;

(b) if a guardian has been
-appointed by the de-
- ceased parent.

/]

Where both parer-lt.s ‘are
dead.

Both parents.

The « parent to whom the
custody of the infant- is
committed by order of
any court or by the agree-
ment, or if the custody of
the mfant is 50 committed
to one parent during a

+period of time and to
the other parent during

of time, both parents.

The parent who has been
deserted.

The person to whose custody
the infant is committed
by order of any court.

The surviving parent,

The surviving parent and
the guardian if acting
jointly,” or the surviving
-parent orthe guardian if
the parent or guardian is
the sole guardian of the
infant,

The guardians or guardian
appointed by the deceased
parents or by any court,
or if no such guardian bas

" been appointed; a’stipen-
diary or police magistiate
or justice -of the peace
appointed in that behalf
in accordance with section

| ten of this Act.

FIFTH

another period or periods'

Sec. 9.

cf. 15 & 16
Geo. V,

c. 45, Sch
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FIFTH SCHEDULE—-continued.
CONSENTS REQUIRED TO THE MARRIAGE OF AN [NFANT—

continued.
Circumstances. Person whose consent is required.
5 II.— Where the infant is illegitimate.

If the mother of the infantis The mother, or if she has
alive. by order of any -court
5 been deprived of the cus-
tody of the infant, the
10 person to whom the cus-
tody of the infant has
been committed by order
of the court.
If the mother of the infant is| The guardian appointed by
15 dead. the mother or by any
court, or if no such guar-
dian has been appointed,
a stipendiary or police
magistrate or justice of
20 the peace appointed in
that behalf in accordance
with section ten of this
Act.

(2) The Marriage Act, 1899, as amended by the

25 Marriage (Amendment) Act, 1924, the Marriage (Amend-

ment) Act, 1925, the Marriage (Amendment) Act, 1934, and
this Act, may be cited as the Marriage Act, 1899-1934.

(3) Any person appointed pursuant to section ten of
the Marriage Act, 1899, prior to the commencement of this
30 section and whose appointment is at such commencement in

force shall be deemed to have been appointed pursuant to the
Marriage Act, 1899-1934.

3> (4) This section shall commence on a day to
be appointed by the Governor and notified by proclama-
35 tion published in the Gazette,

Sydney: Alfred James Kent, I.8.0., Government Printer—1934.,
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Clerk of the Legislative Assembly.

Legislative Assembly Chamber,
Sydney, 17T May, 1934,
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A06:-No, .+ 1984

An Act to amend the law with respect to the
guardianship and custody and marriage of
infants ; to amend the Infants’ Custody and
Settlements Act of 1899, the Marriage Act,
1899, the Testator’s Family Maintenance
and Guardianship of Infants Act, 1916,
and certain other Acts; and for purposes
connected therewith.

BE it enacted by the King’s Most Excellent Majesty,
by and with the advice and consent of the Legis-
lative Council and Legislative Assembly of New South
Wales in Parliament assembled, and by the authority of
b the same, as follows :— :
1. This Act may be cited as the * Guardianship of Short sitte,
Infants Act, 1934.”
31749 1— 2.
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‘2, The Infants’ Custody and Settlements Act of fuemaminect .
1899 is amended—

(a) by omitting section five and by inserting in substituted s.s.
lleu thereof the following new section :—
5 5. (1) The Supreme Court in its equitable Custody of
Juusdlctlon, may, upon the application of the :;f:lgomc
mother of any infant, make such order as itc. 27,s.5."
may think fit regarding the custody of the
infant and the ri ght of access thereto of either
10 parent, having regard to the welfare of the
infant, and to “the conduet of the parents, and
to the wishes as well of the mother as of the
father.
The fact that a parent contemplates leaving
15 the jurisdiction shall not of itself be regarded
as a reason for denying such parent the
custody of the child or depriving such parent
thereof if the court is satisfied that the welfare
of the child will best be served by allowing
20 such parent to have or retain such custody.

(2) The power of the court under thisis & 16 Geo.
section to make an order as to the custody of an j; **>*?
infant and the right of access thereto may
be exercised notwithstanding that the mother

25 of the infant is then residing with the father of -
the infant.

(83) Where the court under this section 7éid. s. 3 (2).
makes an order giving the custody of the
infant to the mother, then, whether or not

30 the mother is then residing with the father,
the court may further order that the father
shall pay to the mother towards the main-
tenance of the infant such weekly or other
pericdical sum as the court, having regard to

oh the means of the father, may think reasonable.

(4) No such order, whether for custody zei. s. 3 (3).

"~ or maintenance, shall be enforceable and no
liability shall acerue while the mother resides
with the father, and any such crder shall cease

40, % to have effect: if for a period of three months

: after it i1s made the mother of the infant
continues to reside with the father. (5)
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(5) In every case under this section the 49 & 50 Vie,
court may make such order respecting the® Wb
costs of the mother and the liability of the
father for the same or otherwise as to costs as

b it thinks just.

(6) The powers of the court under this 18 & 19 Geo,
section to make orders regarding the custody T
of an infant, and the right of access thereto

 of either parent, may be exercised upon the
10 application of the father of an infant in like
manner as those powers may be exercised upon

the application of the mother of the infant.

(7) In any case in which a parent of an
infant is dead, the court may, on the appli-

15 cation of any relative of that parent, make
such order as to access to the infant by such
relative as to the court seems fit.

(8) Any order made under this section 15 & 16 Geo,
may, on the application either of the father g >3

20 ~or the mother or any guardian of the infant,
be varied or discharged by a subsequent order.

(9) Orders may be made and enforced
under this Act notwithstanding that proceed-
ings may have been instituted under the Matri-

25 monial Causes Act, 1899, by the father or the
~ mother, or that an order has been made in the
proceedings.

(b) by inserting next after section ten the following New ss. 104,
. new sections :(— B . 103, 10¢, 10p.
30 - 10A. (1) The jurisdiction conferred on the Extension of

. . . . . . ¢ inrisdieti
Supreme Court in its equitable jurisdiction by b it

this Part may also be exercised by the district courts and
court of the district in which the respondent petty sessions

. or respondents or any of them reside, or by a 2&&;’3&?”
35 - eourt of petty sessions nearest to the place of or police *
residence: of the respondent or respondents or magistrates.

s cf. 49 & 50
any of them : Vic., c. 27,

Provided that— : .9, and 15 &
(a) such court of petty sessions shall .be LT

40 ath, constituted by a stipendiary or police
magistrate sitting alone; and
(b)
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(b) such court shall not be competent—

(i) toentertain any application relating
to an infant who has attained the
age of sixteen years, unless the
infant is physically or mentally
incapable of self support, or the
application is one for the variation
or discharge of a then subsisting
order of a court of petty sessions;
or

(ii) to entertain any application involv-
ing the administration or applica-
tion of any property belonging to
or held in trust for an infant, or
the income thereof ; or

(iii). to award the payment of sums
towards the maintenance of any
infant exceeding the sum of twenty
shillings per week.

(2) (a) Where a district court makes
or refuses to make an order on an application
under this section an appeal shall lie to the
Supreme Court in its equitable jurisdiction in
the manner prescribed by the rules of that
court.

(b) Where a court of petty
sessions makes or refuses to make such an
order an appeal shall lie to a court of quarter.
sessions, and Part V of the Justices Act, 1902,
shall be deemed to extend to such an appeal :

Provided that where the application is made
to a district court, and such court considers
that the matter is one which would be dealt
with more conveniently by the Supreme
Court in its equitable. jurisdiction, or where
any such application is made to a court of
petty sessions and such court considers that
the matter is one which would be dealt with
more conveniently by the Supreme Court in
its equitable jurisdiction or a district court, the
court to which the application is made may

refuse
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refuse to make any order, and in such case no
appeal shall lie to any court against such
refusal.

(3) An order of a district court or of a
court of petty sessions for the payment of
money under this Part shall have the effect of

- and be deemed to be a judgment of the district

court or of the court of petty sessions as the
case may be and shall be enforceable by pro-
cess of court as in pursuance of such judgment.

(4) Where an order under this Part con-
tains a provision committing to the applicant
or any other person the legal custody of
any infant, a copy of the order may be served
on any person in whose actual custody the
infant may for the time being be, and if such
person makes default in complying with such
provision he shall be liable on summary con-
viction to a penalty not exceeding five pounds
per day for each day he makes default in
complying with such provision.

108. 'When any application has been made Removal of
under this Part to a district court or to a court proceedings.
of petty sessions, the Supreme Court in its$; ! %3
equitable jurisdiction may, at the instance ofs. 10.
any party to such application, order such
application to be removed to the Supreme Court
in its equitable jurisdiction upon such terms
as to costs as it thinks proper.

10c. (1) Any person for the time being under pyforcement
an obligation to make payments in pursuance of orders o
of any order for the payment of money under Iﬁ?gﬁ:;?t :
this Part shall give notice of any change of 15 & 16 Geo.
address to such person (if any) as may be X)’.C' o g
specified in the order, and any person failing
without reasonable excuse to give such a notice
shall be liable on summary conviction to a
penalty not exceeding two pounds.

(2) Where any order for the payment
of money has been made in exercise of the
powers contained in this Part, the court making

the
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{he order shall,in addition to any other powers
for enforcing compliance with the order, have
power in any casc where there is any pension
or income payable to the person against whom
the order is made and capable of being
attached, after giving the person by whom the
pension or income is payable an opportunity
of being leard, to order that such part as the
court may think fit of any such pension or
income be attached and paid to the person
named by the court, and such further order
shall be an authority to the person by whom
such pension or income is payable to make the
payments so ordered, and the receipt of the
person to whom the payment is ordered to be
made shall be a good discharge to the person
by whom the pension or income is payable.

10p. In any question relating to the custody Rutes of
or education of an infant in which is any con- cauty to
flict or variance between the rules of equity and it 15 & 18
the rules of the common law with reference Geo. V, c.49,
to the same matter the rules of equity shall® i
prevail in all courts exercising jurisdiction
under this Act.

(¢) by inserting at the end of section three the

following new definition :—
cf. 22 & 23,

< Maintenance ’’ includes education.. Geo. V. o. 46,
8. 79 (3).

3. The Infants’ Custody and Settlements Act of Further

18€9 is further amended

(a) by inserting next after scction sixteen the New PartIV.

amendment of
Acu No. 39,
1899.

following new 'art:—
PART IV,

Provisions applicable in all courts.

17. Where in any proceeding before any Custody,
court (whether or mnot a court within the :ER?E%;%’W
meaning of this Act) the custody or upbring- of infant.
ing of an infant, or the administration of any 15& 16 Geo,
property belonging to or held in trust for o G
an infant, or the application of the income

thereof,
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thereof, is in question, the court, in deciding
that question, shall regard the welfare of the
infant as the first and paramount considera-
tion, and shall not take into consideration
g whether from any other point of view the
claim by the father, or any right at common
law possessed by the father, in respect of such
custody, upbringing, administration, or appli-
cation is superior to that of the mother, or the
10 claim of the mother is superior to that of the
father.
18. The mother of an infant shall have the equu rignt ot
like powers to apply to any court in respect of eou. ™"
any matter affecting the infant as are possessed 1 &1 Geo. V-
15 by the father.

(b) by inserting at the end of sectivn one the Sec 1.

| e > e (Division
following words and figures : s v

PART IV.—Provisions applicable in all
courts—ss. 17, 18.

20 4. (1) The Infants’ Custody and Settlements Act of Further
1899, is further amended— f e
(a) by inserting in section four after the word 39,189, s 4.
“procedure ” the words ““in the Supreme (Rules)
Court” ;
25 (b) by inserting at the end of the same section the
following new subsections :—

(2) The district court judges or any four of
them may make rules for regulating the
practice and procedure wupon applications

30 made under Part I of this Act to district
courts and for the enforcement of orders made
upon such applications.

(8) The Governor may make rules for
regulating the practice and procedure upon
35 applications made under Part I of this Act to
courts of petty sessions and for the enforce-
nent of orders made upon such applications.

(4) Any rules made under this Act shall—
(a) be published in the Gazette;
(b)
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(b) take effect from the date of publication,
or from a later date specified in the

rules;
(e) be laid before both Houses of Parlia-
R ment within fourteen sitting days if

Parliament is then in session, and if
not, then within fourtcen sitting days
after the commencement of the next
session.

10 If either House of Parliament passes a
resolution of which notice has been given at
any time within fifteen sitting days after the
rules have been laid before such House dis-
allowing any rule or part thereof, the rule or
15 part shall thereupon cease to have effect.
(2) The Infants’ Custody and Settlements Act of Gitation of Act
1899, as amended by this Act may be cited as the amended.
Infants’ Custody and Settlements Act, 1899-1934.

5. (1) The Testator’s Family Mainterance and jnendmentot

20 Guardianship of Infants Act, 1916, is amended— s 11
(a) by omitting sections thirteen, fourteen, fiftecn, §iiyfituted =
and sixteen, and by inserting in licu thereof
the following new sections :—
13. (1) On the death of the father of an Rights of
i P crne il . surviving
25 infant, the mother, if surviving, shall, subject Dol o to
to the provisions of this Act, be guardian of guardianship.
the infant, either alone or jointly with any 15 & 16 Geo.

1
guardian appointed by the father. VoD, 8 4.

Where no guardian has been appointed by
30 the father, or if the guardian or guardians
appointed by the father is or are dead or
refuses or refuse to act, the court may, if it
thinks fit, appoint a guardian to act jointly
with the mother.

35 (2) On the death of the mother of an
infant, the father, if surviving, shall, subjeet
to the provisions of this Act, be guardian of
the infant, either alone or jointly, with any

guardian appointed by the mother.
Where
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Where no guardian has been appointed by
the mother, or if the guardian or guardians
appointed by the mother is or are dead or
refuses or vefuse to act, the court may, if it
thinks fit, appoint a guardian to act jointly
with the father.

14. (1) The father of an infant may by deed power of
or will appoint any person to he guardian s
of the infant after his death. appoint
10 (2) The mother of an infant may by f;‘aé‘i’g’(‘féo

deed or will appoint any person to be guardian v, o, 45, s 5.
of the infant after her death.
(3) Any guardian so appointed shall act
jointly with the mother or father, as the case
15 may be, of the infant so long as the mother or
father remains alive, unless the mother or
father objects to his so acting.
(4) If the mother or father so objects,
or if the guardian so appointed considers that
20 the mother or father is unfit to hdve the
custody of the infant, the guardian may apply
to the court.
The court may either refuse to make an
order (in which case the mother or father shall
26 remain sole guardian) or make an order that
the guardian so appointed shall act jointly
with the mother or father, or that he shall be
sole guardian of the infant.
Where the court makes an order that the
30 guardian so appointed shall be the sole guardian
of the infant, the court may make such order
regarding the custody of the infant and the
right of access thereto of its mother or father
as, having regard to the welfare of the infant,
35 the court may think fit, and may further order
that the mother or father shall pay to the
guardian towards the maintenance and educa-
tion of the infant such weekly or other
periodical sum as, having regard to the means
40 of the mother or father, the court may consider
reasonable.

(24 ¢

The
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(b)

The powers conferred by this subsection
may be exercised at any time and shall include
power to vary or discharge any order
previously made in virtue ot those powers.

(5) Where guardians are appointed by
both parents, the guardians so appointed shall,
after the death of the surviving parent, act
jointly.

(6) If under the preceding section a
guardian has been appointed by the court to
act jointly with a surviving parent, he shall
continue to act as guardian after the death
of the surviving parent; but if the surviving
parent has appointed a guardian, the guardian
appointed by the court shall act jointly with
the guardian appointed by the surviving
parent.

by inserting at the end of section seventeen
the following new subsection :—

(2) The power conferred by the foregoing
provisions of this section shall include power
to vary or discharge any order made under this
section or made by any court under the Infants’
Custody and Settlements Act, 1899-1934, and,
where one of the guardians is the mother
or father of the infant, shall also include
power—

(a) to make such orders regarding the
custody of the infant and the right of
access thereto as, having regard to the

. welfare of the infant, the court may
think fit; and

(b) to order the mother or father to pay
towards the maintenance or education
of the infant such weekly or other
periodical sum as, having regard to the
means of the mother or father, the
court may consider reasonable. )

(2

10

cf. 22 and 28
Geo. V, c. 46,
8. 79 (2)

Sec, 17.
(Guardians may
apply to court
for directions.)

cf. 22 &23
Geo. V,

c. 46,s. 79
(1) (3).
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(2) Any question as to the validity of any order
made before the commencement of this Act under the
Testator’s Family Maintenance and Guardianship of
Infants Act, 1916, shall be determined as if this Act

b had commenced immediately after that Act.

6. (1) The Testator’'s Family Maintenance and Further
Guardianship of Infants Act, 1916, is further 2}“;‘013{32“;]
amended— 1916, s. 18.

(a) by omitting from section eighteen the words
10 “of the Act” and by inserting in lieu thereof
the words ¢ of this Aet”;

(b) by inserting at the end of section eighteen the
following new paragraph :—

The powers of the court under this section

15 extend to the removal of either parent from
guardianship under this Act.

(2) The Testator’s Family Maintenance and Gitation Z{
Guardianship of Infants Act, 1916, as amended by this 1916, as
Act may be cited as the Testator’s Family Mainten- amended.

9( ance and Guardianship of Infants Act, 1916-1934.
7. (1) The Marriage Act, 1899, is amended— Amendment of

Act No. 15, 1899.
(a) by omitting section nine and by inserting in substituted

lieu thereof the following new section :— 8 9.

9. (1) If either party to any intended Consentin
25 marriage, not having been previously married f;flfo‘;fty
or not being a widower or widow, is under
the age of twenty-one years, such marriage
shall not take place without production to
the person about to celebrate the same of
30 the written consent of the person or persons
mentioned in the Fifth Schedule to this Act :
Provided that—
(a) if the person about to celebrate the
marriage is satisfied that the consent of
35 any person whose conseént is so required
i cannot be obtained by reason of absence
or inaccessibility, or by reason of his
being under any disability, the necessity
for the consent of that person shall be
dispensed,
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dispensed with if there is any other
person whose consent is also required
and has been obtained, and if the con-
sent of no other person is required, or if
so required cannot for any of the
reasons abovementioned be obtained, a
stipendiary or police magistrate or
some justice of the peace appointed
for that purpose may on application in
the prescribed form consent to the
marriage ;

(b) if any person whose consent is required
refuses his consent, the court may, on
application in the prescribed form,
consent to the marriage.

(2) Before a consent is given pursuant Inquiry by,
to paragraphs (a) and (b) of subsection one of {ov 8
this section an inquiry shall be made on oath justice.
or solemn affirmation as to the facts and
circumstances of the case.

(3) The consent of the court or of a mkffect of
stipendiary or police magistrate or justice of the Zgﬁf;“fn‘q{, e
peace to any marriage pursuant to this section trate, or :
shall have the same effect as if it had been 't
given by the person whose consent cannot be so
obtained or, as the case may be, is so refused.

(4) For the purposes of this section Definition of
«the court” shall mean the Supreme Court in “™™"
its equitable jurisdiction or a judge thereof,
the district court of the district in which the
minor resides, or the court of petty sessions
nearest to the place of residence of the minor
which is holden before a stipendiary or police
magistrate sitting alone.

Every court exercising jurisdiction under

this section shall sit in camera unless the
court shall otherwise order.

(b) (i) by omitting from subsection one of section sec. 10.

ten the words ¢ Judges of the Supreme
Court’’ and by inserting in lieu thereof
the words “ Registrar-General ’ ;

(i)
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(ii) by omitting from subsection two of the
same section the words “ said Judges*” and
by inserting in lieu thereof the words
“ Registrar-General "’ ;

5 (c) by inserting after Schedule Four the following New sched.
new Schedule :— . Five.
FIFTH SCHEDULE. Sec. 9.
of. 15 & 16

CONSENTS REQUIRED TO THE MARRIAGE OF AN INFANT. Geo.V,
c. 45, Sch

Circumstances, Person whose consent is required.

10 I.— Where the infant is legitimate.

1. Where both parents are
living—

(a) if the parents arel Both parents.

living together ;

15 (b) if the parents are| The parent to whom the
divorced or separated| custody of the infant is
by order of court orf committed by order of
by agreement ; any court or by the agree-

ment, or if the custody of

20 the infant is so committed

to one parent during a
period of time and to
the other parent during
another period or periods

25 of time, both parents.

(c) if one parent has been| The parent who has been
deserted by the other ;|  deserted.

(d) if both parents have The person to whose custody
been deprived ot the| the infant is committed

30 custedy of the infant| by order of any court.
by order of any cuurt.i

2. Whereoneparentisdead—
(a) if there is no other| The surviving parent,
guardian ;

35 (b) if a guardian has been| The surviving parent and
appointed by the de| the guardian if acting
ceased parent. jointly, or the surviving

parent or the guardian if
the parent or guardian is

40 the sole guardian of the

infant.

FIFTH
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FIFTH SCHEDULE—continued.
CONSENTS REQUIRED TO THE MARRIAGE OF AN INFANT—

continued.
Circumstances. Person whose consent is required.
5 : I.— Where the infant s legitimate—continued.

3. Where both parents arel The guardians or guardian

dead. \l appointed by the deceased
parents or by any court,
or if no such guardian has
10 been appointed, a stipen-
diary or police magistrate
or justice of the peace
appointed in that behalf
in accordance with section
15 ten of this Act.

IL.— Where the infant is illegitimate.

If the mother of the infantis, The mother, or if she has
alive. by order of any court
been deprived of the cus-
20 tody of the infant, the
person to whom the cus-
tody of the infant has
been committed by order
of the court.
25 1t the mother of the infant is| The guardian appointed by
dead. the mother or by any
court, or if no such guar-
dian has been appointed,
a stipendiary or police
30 magistrate or justice of
the peace appointed in
that behalf in accordance
with section ten of this
Act.

35 (2) The Marriage Act, 1899, as amended by the
Marriage (Amendment) Act, 1924, the Marriage
(Amendment) Act, 1925, and this Act, may be cited
as the Marriage Act, 1899-1934.

(3) This section shall commence on a day to be

40 appointed by the Governor and notified by proclamation
published in the Gazette.

Sydney: Alfred James Kent, 1.8.0., Government Printer—1934.

[1s.14.]
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