S e

ot

e

ANNO VICESIMO SECUNDO

GEORGII V REGIS.

**#*&*#%*#vl—r*%-#**—****************

Act No. 33, 1931.

An Act to amend the Deserted Wives and
Children Act, 1901, and the Deserted Wives
and Children Amending Act, 1913, and
certain other Acts; and for purposes
connected therewith. [Assented to, 21st

August, 1931.]
B]ﬂ it enacted by the King's Most Excellent Majesty,

by and with the advice and consent of the Legis-
lative Council and Legislative Assembly of New South
Wales in Parliament assembled. and by the authority of B
the same, as follows :— :

1. (1) This Act shall be construed with the Deserted Short title.
Wives and Children Act, 1901, as amended by s
subsequent Acts, and may be cited as the “Deserted
Wives and Children (Amendment) Act, 1931.”
2)
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Further amend-
ment of Act
No, 17, 1901,

Sec, 2.

(Interpreta-
tion,)

Sec. 4.

Justice may
issue
SNmmons or
warrant.
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Deserted Wires and Clildren {dmendment).

(2) The Deserted Wives and Children Act, 1901,
as so amended, is hereinafter referred to as the Principal

(3) The Principal Act, as amended by this Act,
may be cited as the Deserted Wives and Children Act,
1901-1931.; .

g 2. The Principal Act is amended as follows:—

~u.'(a) by omitting from section two the words

“‘child’ includes an illegitimate child and
‘master” includes mistress” and by inserting
in lieu thereof the words “child does not
include an illegitimate child *’ ;

b) by omitting section four and by inserting in
v =) ) o]

lieu thereof the following new section :—
4. Inany case where any husband or father—

(a) has deserted his wife or child ; or

(b) has left his wife or child without means
of support ; or

(c) is about to remove out of New South
Wales without making adequate pro-
vision for the support of his wife or
child and with the intention of deserting
or leaving witlout support his wife or
child,

any justice may, upon complaint on oath being
made by such wife or by the mother of such
child or by any reputable person on behalf of
such wife or child, issue his summons
requiring such husband or father to appear
before two justices to show cause why he
should not support such wife or child, or, upon
being satisfied by oath of the fact of such
desertion or leaving without support or inten-
tion to remove as alleged, may in any case in
which the circumstances seem to him to
require it, issue his warrant for the apprehen-
sion of such hushand or father.

(c)

P
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(¢) by omitting section five and by inserting in Sec. 5.
lieu thereof the following new section :— :

5. (1) Every summons or notice under this Service of
Act may be served on the defendant person- johiions or
ally, or if he cannot conveniently be met with,
then by leaving it for him at his last or most
usual place of abode with some person
apparently of or above the age of sixteen years.

(2) Service of a summons or notice in
manner aforesaid may be proved by the oath

of the person who served it or by affidavit or

otherwise. :

(d) (i) by inserting in paragraph (a) of subsection Sec. 7.
one of section seven after the words ¢ means (Hearing and
of support” the words ‘“ or that the defen- ;?33?3‘;’“‘*
dant is about to remove out of New South
Wales withoat making adequate provision
for her support”;

(ii) by inserting in paragraph (b) of the same
subsection after the words ¢ means of
support” the words “or that the defend-
ant is about to remove out of New South
Wales without making adequate pro-
vision for the support of such child ”;

(iii) by inserting in subsection two of the same
section after the word ““weekly ’” the word
¢ fortnightly ” ;

(iv) by inserting in subsection two of the same
section after the words ¢ justices may
order” the words “ An order adjudging an
allowance to be paid for the use of a wife
or for the support of a child may be made
to take effect as from a date not carlier
than three months immediately preceding
the date of the order’ ;

(v) by omitting from subsection three of the
same section the words * or leaving without
support alleged ” and by inserting in lieu
thereof the words ¢the leaving without
support or the removal alleged *;

(vi)
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(\'i\ 1)y omitting subsection four of the same ;
scetion and by inserting the following e
subsection in lieu thereof :—

(4) No order shall be made on the
application of a wife if it shall be proved
that she has committed adultery :

Provided that the husband has not
condoned, or connived at, or by his wilful
neglect or misconduct conduced to such
adultery.

(vii) byinserting after subsection four of the same
section the following new subsection :—

(5) Where the hearing of a complaint is
adjourned for any period exceeding one
week the justices may order the husband
or father to pay to the wife a weekly sum
for the maintenance of the wife and any
child or children in her custody until the
final determination of the case:

Provided that the order directing such
payment shall not remain in operation for \
more than three months from the date on
whiclhi it was made.

Any such order may be enforced in like
manner as if it were a final order. {

3. (1) The Principal Aect is further amended by

Furthier

S omitting section eight and by inserting the following
1901, 5. 8, sections in licu thereot :—

. Security for 8. (1) W here an order under the last preceding
PaFIIeat of section is made for the Qlll)pOlt of any wife or child
Wi orderni any two justices may, from time to time, while the

order remains in force, upon notice given in such
manner as the justices shall dlrect, require the
defendant to attend before them at the time and
place speeified in the notice, and there to show
cause why he should not be ordered to enter into a
recognizance with or without sureties for the due
pclform‘mce for a period not exceeding twelve

months at any one time of such order.
(2) In default of the defendant immediately
enfering into the recognizance with the required
sureties,
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sureties, if any, the justices may commit the

defendant to gaol, there to remain ‘for any period

. © not exceedlncr twelve months or until the recog-
nizance has been entered into or the said order
comphud with, for the period specified in the
recognizance.

(3) Any justice, on due proof that any con-
dition of the recognizance has not been cor nplu
with, may ex pfu'te forfeit the recognizance.

(4) Any justice may, w here the circum-
stances appear to require 1f issue a warrant direct-
ing the apprehension of the defendant, and that
he he brought before two justices for the purposes
of this c.ectlon, whether notice has been given to
him or not.

8A. (1) Where an order under section seven 1isJustices may

made for the support of a wife the justices making ',;l‘,;‘m"M
the order may, instead of or in addition to any
other order for relief under this Act, authorise and
direct some person to demand and receive any
annuity or other income payable to the husband,

¢ or any moneys reccived or receivable or held h\/
any person in trust to be paid periodically or by
instalments or otherwise, to or for such husbhand,

1 or such portion of such ‘mnmﬁ' or income or o‘rh(\r

¢ moneys as the justices think fit, and to appr ropriate
the proce”ds towards such sum or allowance in
such manner as they may direct.

(2) While an order under section seven for
the support of a wife remains in force any two
justices may, from time to time, upon apphcatlor
made by the wife, by their order give the like
authority and direction as is referr ed Fo in subsec-
tion one of this section.

(3) Notice of the application shall be given
in such manner as the justices shall direct to all
parties to be affected thereby.

(4) Every payment made in pursuance of any
such direction or order shall be as valid as if made to
the husband or by his authority, and such direction
or order shall protect and indemnify any person
acting in pursuance thereof. =
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Further 4. The Principal Aect is further amended—

amendment of
Act No, 17, 1901,

Sec. 9. (a) (i) by omitting from section nine the words
“if the justices besides being satisfied that
the wife or child is in fact left without
means of support, and that the defendant
is able to contribute to the support of such
wife or child, are also satisfied” and by
inserting in lieu thereof the words *if the
Justices are satisfied that the wife or child is
in fact left without means of support or”’;

(i) by omitting from the same section the
words ““ by their said order” and by insert-
ing in lieu thereof the words *in and by
any order made under section seven or at
any time during the currency of the said
order” ;

(iii) by inserting in the same section after the
word ““goods” wherever occurring the
words ¢ chattels or securities ”*;

(iv) by inserting at the end of the same section
the following subsection :—

(2) While an order under section seven
for the support of a wife or child remains
in force any two justices may, if they are
satisfied that the defendant has deserted
such wife or child, from time to time upon
application maae by or on behalf of the
wife or child, and upon notice given in such
manner as the justices shall direct to all
parties to be affected thereby, by their order
give the like authority and direction.

Sec. 10, (b) (i) by inserting in section ten, after the words
“any two justices may” the words ‘ at
any time, either upon notice to the defen-
dant or ex parte” ;

(ii) by inserting in the same section after the
word ‘“goods” the words * chattels or
securities ”’;

(c)
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(¢) by omitting section eleven and by inserting in Substituted
lieu thereof the following new section :(— St

11. (1) On complaint on oath being made Disobedienco
to any justice that any person has disobeyed ° °rder
or not complied with an order made under this
Act such justice may summon such person or
issue his warrant for the apprehension of such
person to answer such complaint.

(2) Any two justices may at any time
in a summary way inquire into any such com-
plaint, and may enforce compliance with the
order by the committal of the offender to
prison for a period of one day for every four
shillings or part of four shillings found to be
due, including the costs incidental to the
hearing of the complaint, unless the said order
be complied with; but no offender shall be
detained for a longer period than twelve
months, and the period of detention shall in
every case be subject to the provisions of

Lot section ninety-four of the Justices Act, 1902.

Subject to the provisions of section 16A of
\ the Prisons Act, 1899, the pericd of imprison-
ment served by an offender in accordance with
the provisions of this subsection shall not be
deemed to discharge the arrears for the non-
payment of which he has been committed, but
during such period the order for payment of
maintenance shall be deemed to be suspended.

No offender shall be liable to be imprisoned
a second time for any arrears for which he shall
have actually suffered imprisonment as pro-
vided in this subsection, but such arrears shall
thereafter be a civil debt only, recoverable in
any court of competent jurisdiction by the
complainant to whom such arrears are due.

Where it appears that the amount of arrears
has been paid since the service of the summons

or the issue of a warrant the justices may order
the
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the person summoned or apprehended to pay
the costs of and incidental to the proceedings, |

and such costs may be recovered in a summary r
way under the provisions of the Justices Act,
1902.

(3) The justices may direct that the
warrant committing the offender to prison
shall lie in the office of the court for such
time as they think vproper, or may order the
amount found to be due, and any costs
awarded, to be paid, by such instalments and
upon such conditions as they think fit, to the
person to whom the amount due under the
order is payable.

Upon the production of a certificate by such
person that any instalment has not been paid,
or that any condition of the direction has not
been c\Jm]mc" with, and of the amount then
due on the order, any justice may direct that
the warrant (3<)mnnttmg the offender to prison
be executed.

(4) Any justice to whom an application
is made for a (lm‘ tion that the warrant be
executed, may postpone the execution of the !
warrant upon such terms and conditions as he v
thinks fit, and if the offender breaks any term
or condition upon which such a postpor \ement
is made, the justice may then direct the
execution of the warrant.

(5) A justice may refuse to enforce an
order or may enforce it to such extent as the
justice thinks fit having regard to all the
circumstances of the case, particularly with
reference to the inability of the offender to
obtain employment, or to comply with the
order owing to continued ill health.

(6) Where an order made under section
seven contains a provision committing the
legal custody of a child to the wife or other
person, every person who makes default in

complying
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complying with such order shall without
prejudice to any other remedy open to such
- wife or other person, be liable to a penalty
not exceeding fifty pounds, and to a further
penalty of not exceeding one pound per day
for each day he makes default in complying

with the order.
Such penalty may be recovered in a summary
way under the provisions of the Justices Act,

1902.

(7) Where it appears that the person
against whom any proceedings under subsec-
tion six of this section are proposed to be
instituted was not either directly or indirectly
a party to the proceedings upon which the
order under section seven was made, or would
probably be unaware of the fact that such
order for legal custody has been made, the
justices to whom applieation is made for the
issue of process may, if they think fit, or if the
circumstances appear to so require, order that

> such person shall first be served with a copy
of a minute of the order made under section
seven.
v 5. The Principal Act is further amended by omitting rurther amena-

section thirteen and by inserting in lieu thereof the ¥ if .
following new section :— L
13. Any justice, on being satisfied by oath that warant

any hushand or father cannot be found or is about [y =t ™

to remove out of New South Wales, or has so cases.

removed to defeat any of the provisions of this Act

or any order made hereunder, may issue his warrant

for the apprehension of such husband or father to

be dealt with under this Act.
6. The Principal Actis further amended by inserting Further amend-

ment of Act

the following new sections after section thirteen :— No. 17, 1001.
S New ss. 134, 138,

134, (1) Where an order has been made under Baiieee of
. < o . mour ue
section seven for the support of a wife or child and St ki
it is made to appear upon oath to a police or thercon.

stipendiary
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stipendiary magistrate that defoult has been made
by the defendant in making the payvments directed
by the order, and that an amount of more than
ten pounds is due thereunder, the magistrate may
grant a certificate in the preseribed form stating
the-amount due under the order at the date thereof
without requiring notice of the application to be
given to the defendant.

(2) Theperson entitled toreceive the money
ordered to be paid may file or cause to be filed such
certificate in the Supreme Court or in any District
Court having jurisdiction within the distriet
wherein the defendant resides or wherein any real
property of his is situate, and the Prothonotary or
the registrar of such Distriet Court, as the case may
be, shall enter judgment for such person for the
amount stated to be due in the certificate together
with the fees paid therefor and for filing the same
and entering the judgment.

Such judgment may be enforced in any manner
in which a final judgment in an action may be
enforced.

Rules of court may prescribe the practice and
procedure in the Supreme Court and in District
Courts to be observed in connection with the filing
of certificates and entering up of judgments thereon
in pursuance of this section, and the fees to be paid.

Jurisdiction 13B. Orders may be made and enforced under this
;ggc‘;‘;fltlf]‘lg by Act, notwithstanding that proceedings may have
in divorce, been instituted under the Matrimonial Causes Act,
o 1899, by a husband or a wife, or that an order has

been made in the procecedings:

Provided that no order shall be made under this
Act for the maintenance or support of a wife who
at the date of the application is entitled to pay-
ment of alimony under an order made by the
Supreme Court in its Matrimonial Causes juris-
diction or where at the date of the application
a petition for alimony has been filed and is then

pending.
7.
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7. The Principal Act is further amended—

d i1

Further amend-
ment of Act No.
17, 1901,

(a) by omitting from section fourteen the words Sec. 14.

()

(a)

“ but no admission or statement then made by
such wife or husband shall he used upon any
other occasion” and by inserting in lieu
thercof the words “and any evidence then
given by such wife or hushand may be used
In any courtin proceediegs to which such wife
and husband are parties and in which she or
he is a competent and compellable witness, or
in proce-dings for perjury committed while
such evidence is given, but on 1o other
occasion

by omitting from subsection one of section
fifteen the words “ upon proof of the falsity of
the averments contained in the said affidavit”’
and by inserting in lieu thercof the words
“upon proof of the falsity of the statements
made in such evidence or of the falsity of the
averments contained in the said affidavit”’ ;

by omitting subsection two of section fiftcen.

8. The Principal Act is further amended—

(1) by omitting from section twenty-one the
words ““the application ” and by inserting
in lien thereof the words “ application by
or on behalf ”;

(ii) by omitting {rom the same section the
words **any order made under section
seven”” and by inserting in lieu thereof the
words ““suspend or discharge any order
made under Part IT of this Act ”’;

(iii) by inserting at the end of the same section
the following new subsections :—

(2) An application under this section
shall be heard and determined by justices
sitting at a place agreed upon by the parties
or by justices sitting at the place where the
order, the subject of the application for
variation, suspension, or discharge was

made

(Evidence.)

Sce. 15 (1).

Sec. 15 (2).
Further amend-
ment of Act
No.17, 1901.

Sec. 21.
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—_— —_— e s i e ———— 1
made if the pm*ties or either of them are
resident within the distriet, and if not, by [
justices sitting at a place in the district -

where the respondent resides :

Provided that the justices may postpone
the hearing of the application and direct
that the application shall be heard and
determined by justices sitting at some other
place specified by them.

(3) The justices may take into considera-
tion all the circumstances of the case and
the conduct and circumstances of the
parties since the date of the order.

Where the justices are satisfied that any
evidence relating to the conduct and ecir-
cumstances of the parties prior to the date
of the order was not available at the original
hearing they may admit such evidence.

(4) An order may be varied, suspended
or discharged as from a date prior to the
application, and may be varied or suspended
from time to time. 5§

(5) Where any two justices are satisfied
that a husband and wife have resumed
cohabitation and that the husband is sup- v‘
porting her, the justices shall, upon the
application of the husband or wife, dis-
charge any order made under this Act
for the supporf of the wife.

(6) Where two justices are satisfied that
a wife who has obtained any order under this
Act for her support has since the date of the
order committed adultery, the justices
shall discharge the order as from the date
upon which they find that the act of
adultery was committed :

Provided that the justices may, if they
think fit,—

(a) refuse to discharge the order if in
their opinion the adultery was con-
duced to by the failure of the husband

to
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to makc such payments as in the
opinion of the justices he was able to
make under the order; and

{b) in the event of the order being dis-
charged, make a new order that
the lefr al custody of the -children
of the marriage shall continue to be
committed to the wife, and that the
husband shall pay either weekly,
fortnightly, or monthly, and to such
person and in such manner as the
justices may order, such allowance as
they think reasonable for the support
of the said children.

In making such an order the
justices shall have regard primarily
to the welfare of the children.

(7) The justices may entertain an appli-
cation to vary, suspend, or discharge an
order notwithstanding that the applicant
is in default in complying therewith if
they are satisfied that there are good and
sufficient reasons for such default.

(b) by inserting after section twenty-one the

followi ing new sections :—

21a. (1) Any person feeling aggrieved by
any order or varied order made or by the
dismissal of a complaint or the refusal of any
application under this Act, may appeal to a
Court of Quarter Sessions in the manner
provided by section one hundred and twenty-
two of the Justices Act, 1902, and the pro-
visions of the said Aect apphc'lble to appeals
to quarter sessions shall apply to such appeal.

(2) Where a defendant has not been
served with a summons and the justices proceed
ex parte in pursuance of subsection two of
section six, the defendant may, if he desires

to

New ss.
218, 21,

Appeal.

13

214,
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to appeal to quarter sessions from the order [
made, give notice of appeal within twenty-one ;
days after the order came to his knowledge. s

A Bcan o 218. Where an order has been made for the

children. support of a child, and the justices direct that
the father shall have access to the child at
such times and on such conditions as they think
fit, any two justices may at any time vary or
rescind any such directions.

If any such direction is disobeyed, the order
for support may be varied in such manner as
the justices think fit.

Onecomplaint 21c. One complaint may contain the allega-
:?:y S tion that a father has deserted or left without
; means of support more than one child, and one
order may be made in respect of more than
one child, but it shall specify the amount
payable in respeet of each child.
Welfare of 21p. If it appears upon the hearing of a
ghildza be complaint that a father has left his child with-
primarily . .
regarded. out means of support, the justices shall make %

such orders as to the custody and maintenance
of the child as may appear to them to be just, :
having regard primarily to the welfare of the ;
child, and an order may be made notwith- L
standing that the father is willing to receive
and maintain such child in his own home or
elsewhere. :

Further = 9. The Principal Act is further amended by inserting

amendment of

i . . .
ActNo.17, 1001, after section twenty-four the following new sections :—

new ss. 25, 26,

Costs. 256. In any order under this Act the justices
may order the payment of such costs by such
persons being parties to the proceedings as they

think fit.
Appearance 26. The Minister may appoint either generally or
e e in a particular case one or more officers of the
Service, Public Service to appear on behalf of a deserted

wife or child in any proceeding under this Act.
Any such officer shall be entitled to appear and
be heard on any such application.
Professional costs may be allowed in respect of
any such appearance. ‘Where
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Where such costs are allowed to the person for
whom such an officer appears they shall, when
recovered, be paid to the Consolidated Revenue

Fund.

10. (1) The Deserted Wives and Children Amend-
ing Act, 1913, is amended—

(a) by omitting section four;

(b) by omitting section five.

(2) The Prisons Act, 1899, is amended—

(a) by omitting from subsection one of section 164
inserted by the Deserted Wives and Children
Amending Act, 1913, the words * sections
eight or cleven of the Deserted Wives and
Children Act, 1901, or sections five, fifteen, or
cighteen of the Infant Protection Act, 1904,
and by inserting in lieu thereof the words
“ Part IT of the Deserted Wives and Children
Act, 1901-1931, or Part X of the Child
Welfare Act, 1923 ;

(b) (i)

(i1)

(iii)

11 . The

by inserting in paragraph (a) of subsection
three of the same section after the figures
1901 the hyphen and figures ““-1931 " ;
by omitting from the same paragraph the
words and figures * Infant Protection Act,
1904,” and by inserting in lieu thereof the
words and figures “Child Welfare Act,
1928 ”’;

by omitting from paragraph (b) of the
same subsection the words and figures
‘“section five or section fifteen of the
Infant Protection Act, 1904, and by
inserting in lieu thereof the words and
figures “ Part X of the Child Welfare Act,
1923.”

Amendment
of Act No.
9, 1913.

Sec. 4
Sec. 5.

Amendment of
Act No. 27,1899,

Sec. 16A.

Fines and  Forfeited l{ecognizaucesAAmendmencof

Recovery Act, 1902, is amended—

(a) by inserting in the proviso to section four after g 4.

the words “articles of the peace’ the words

“or for the due performance of an order made

under the Deserted Wives and Children Act,
1901-1931 ;

(b)

ct No, 75, 1902,
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New s. 16a.

Payment in
cases of re-
cognizance to
secure per-
formance of
orders made
under the
Deserted
Wives and
Children
Act, 1901-
1931
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(b) by inseriing next after section sixteen the
following new section :—
16A. Any moneys recovered by the Sheriff
in respect of a recognizance conditioned to
secure the due performance of an order made
under the Deserted Wives and Children Act,
1901-1931, shall, after deduction therefrom
of the fees and expenses of the sheriff, be
paid by him to the person entitled to payment
under the order.

By Authority:
ArLFrEDp JaMes Kent, 1.8.0., Government Printer, Sydney, 1931,

[64.]

.f;itm
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7 ceriify thai this PusLic BiLL, which originated in the LEGIS-
TATIVE ASSEMBLY, has finally passed the LEGISLATIVE CounciL and
the TEGISLATIVE AssEMBLY of NEw SouTH WALES.

W. R. McCOURT,
Clerk of the Legislative Assembly.

Legislative Assembly Chamber,
Sydney, 11 August, 1931.

Deww South TWales.

ANNO VICESIMO SECUNDO

GEORGII V REGIS.

i‘**#***%‘.’—:%ﬁs}?*%**************&******#

Act No. 33, 1931.

An Act to amend the Deserted Wives and
Children Act, 1901, and the Deserted Wives
and Children Amending Act, 1913, and
certain other Acts; and for purposes
connected therewith. [Assented to, 2lst
August, 1931.]

E it enacted by the King’s Most Excellent Majesty,

by and with the advice and consent of the Legis-

jative Council and Legislative Assembly of New South

Wales in Parliament assembled, and by the authority of
the same, as follows :—

1. (1) This Act shall be construed with the Deserted Short sitle,
Wives and Children Act, 1901, as amended by o,
subsequent Acts, and may be cited as the “ Deserted
Wives and Children (Amendment) Act, 1931.”

(2)

1 have examined this Bill, and_find it to correspond in all respects with
the Bill as finally passed by both Houses.
H. J. CONNELL,

Chairman of Commitiees of the Legislative Assemblu
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(2) The Deserted Wives and Children Act, 1901,
as so amended, is hereinafter referred to as the Principal
Act.

(3) The Principal Act, as amended by this Act,
may be cited as the Deserted Wives and Children Act,
1901-1931.

rurtheramend. 2, The Principal Act is amended as follows:—
ment of Ae
No 17, 1901,

Sec. 2. (a) by omitting from section two the words
g:rfe)rprm' ‘ “‘child’ includes an illegitimate child and

‘master’ includes mistress” and by inserting
in lieu thereof the words “child does not
include an illegitimate child ”’ ;

Sec. 4. (b) by omitting section four and by inserting in
lieu thereof the following new section :—

Justice may 4. Inany case where any husband or father—

i8sue . . .

summons or (a) has deserted his wife or child ; or

warrant.

(b) has left his wife or child without means
of support ; or

(c) is about to remove out of New South
Wales without making adequate pro-
vision for the support of his wife or
child and with the intention of deserting
or leaving without support his wife or
child,

any justice may, upon complaint on oath being
made by such wife or by the mother of such
child or by any reputable person on behalf of
such wife or child, issue his summons
requiring such husband or father to appear
before two justices to show cause why he
should not support such wife or child, or, upon
being satisfied by oath of the fact of such
desertion or leaving without support or inten-
tion to remove as alleged, may in any case in
which the circumstances seem to him to
require it, issue his warrant for the apprehen-
sion of such husband or father.
(e)

ey
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(¢) by omitting section five and by inserting in

lieu thereof the following new section :—

5. (1) Every summons or notice under this
Act may be served on the defendant person-
ally, or if he cannot conveniently be met with,
then by leaving it for him at his last or most
usual place of abode with some person
apparently of or above the age of sixteen years.

(2) Service of a summons or notice in
manner aforesaid may be proved by the oath
of the person who served it or by affidavit or
otherwise.

(d) (i) by inserting in paragraph (a) of subsection
one of section seven after the words ‘“ means
of support ” the words ““ or that the defen-
dant is about to remove out of New South
Wales withoat making adequate provision
for her support ™’ ;

(ii) by inserting in paragraph (b) of the same
subsection after the words ‘“means of
support”’ the words ““or that the defend-
ant is about to remove out of New South
Wales without making adequate pro-
vision for the support of such child ”;

(iii) by inserting in subsection two of the same
section after the word ¢ weekly” the word
“fortnightly ” ;

.‘ (iv) by inserting in subsection two of the same

! section after the words ° justices may

; order”’ the words “ An order adjudging an

allowance to be paid for the use of a wife
or for the support of a child may be made
to take effect as from a date not earlier
than three months immediately preceding
the date of the order™ ;

(v) by omitting from subsection three of the
same section the words “ or leaving without
support alleged ” and by inserting in lieu
thereof the words * the leaving without
support or the removal alleged ”’; )

(vi

Sec. 5

Service of
summons or

notice

Sec. 7.

(Hearing and
consequent,

orders.)
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(vi) by omitting subsection four of the same
section and by inserting the following
subsection in lieu thereof :—

(4) No order shall be made on the
application of a wife if it shall be proved
that she has committed adultery :

Provided that the husband has not
condoned, or connived at, or by his wilful
neglect or misconduct conduced to such
adultery.

(vii) byinserting after subsection four of the same
section the following new subsection :—

(5) Where the hearing of a complaint is
adjourned for any period exceeding one
week the justices may order the husband
or father to pay to the wife a weekly sum
for the maintenance of the wife and any
child or children in her custody until the
final determination of the case:

Provided that the order directing such
payment shall not remain in operation for
more than three months from the date on
which it was made.

Any such order may be enforced in like
manner as if it were a final order.

Further 3. (1) The Principal Act is further amended by

amendment 1t 3 i 1A 1 1
T omitting section eight and by inserting the following

1901, 5. 8. sections in lieu thereot :

Seourity for 8. (1) Where an order under the last preceding
PyIRsGS o1 section is made for the support of any wife or child
amount may & S 5 A :

be ordered. any two justices may, from time to time, while the

order remains in force, upon notice given in such
manner as the justices shall direct, require the
defendant to attend before them at the time and
place specified in the notice, and there to show
cause why he should not be ordered to enter into a
recognizance with or without sureties for the due
performance for a period not exceeding twelve

months at any one time of such order.
(2) In default of the defendant immediately
entering into the recognizance with the required
sureties,




Act No. 33, 1931. b

sureties, if any, the justices may commit the
defendant to gaol, there to remain for any period
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not exceeding twelve months or until the recog-
nizance has been entered into or the said order
complied with, for the period specified in the
recognizance.

(3) Any justice, on due proof that any con-
dition of the recognizance has not been complied
with, may ex parte forfeit the recognizance.

(4) Any justice may, where the circum-
stances appear to require it, issue a warrant direct-
ing the apprehension of the defendant, and that
he be brought before two justices for the purposes
of this section, whether notice has been given to
him or not.

8a. (1) Where an order under section seven is Justices may
made for the support of a wife the justices making jrnvi

the order may, instead of or in addition to any

other order for relief under this Act, authorise and
direct some person to demand and receive any
annuity or other income payable to the husband,
or any moneys received or receivable or held by
any person in trust to be paid periodically or by
instalments or otherwise, to or for such husband,
or such portion of such annuity or income or other
moneys as the justices think fit, and to appropriate
the proceeds towards such sum or allowance in
> such manner as they may direct.

(2) While an order under section seven for

the support of a wife remains in force any two

justices may, from time to time, upon application
made by the wife, by their order give the like

authority and direction as is referred to in subsec-
tion one of this section.

(3) Notice of the application shall be given
in such manner as the justices shall direct to all
parties to be affected thereby.

(4) Every payment made in pursuance of any
such direction or order shall be as valid as if made to
the husband or by his authority, and such direction
or order shall protect and indemnify any person
acting in pursuance thereof. 4,
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Further 4. The Principal Act is further amended—

amendment of
Act No. 17,1901,

Rec. 9. (a) (1)

(ii)

(iii)

(iv)

Sec. 10. (b) (1)

by omitting from section nine the words
“if the justices besides being satisfied that
the wife or child is in fact left without
means of support, and that the defendant
is able to contribute to the support of such
wife or child, are also satisfied” and by
inserting in lieu thereof the words “if the
justices are satisfied that the wife or child is
in fact left without means of support or”’;

by omitting from the same section the
words “ by their said order’’ and by insert-
ing in lieu thereof the words “in and by
any order made under section seven or at
any time during the currency of the said
order” ;

by inserting in the same section after the
word “goods” wherever occurring the
words ¢ chattels or securities

by inserting at the end of the same section
the following subsection :—

(2) While an order under section seven
for the support of a wife or child remains
in force any two justices may, if they are
satisfied that the defendant has deserted
such wife or child, from time to time upon
application maae by or on behalf of the
wife or child, and upon notice given in such
manner as the justices shall direct to all
parties to be affected thereby, by their order
give the like authority and direction.

by inserting in section ten, after the words
“any two justices may”’ the words ¢ at
any time, either upon notice to the defen-
dant or ex parte” ;

by inserting in the same section after the
word ““goods” the words chattels or
securities 7’ ;

(c)
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(¢) by omitting section eleven and by insertin
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lieu thereof the following new section :—

11. (1) On complaint on oath being made Disobedience
to any justice that any person has disobeyed of order.

or not complied with an order made under this
Act such justice may summon such person or
issue his warrant for the apprehension of such
persou to answer such complaint.

(2) Any two justices may at any time
In a summary way inquire into any such com-
plaint, and may enforce compliance with the
order by the committal of the offender to
prison for a period of one day for every four
shillings or part of four shillings found to be
due, including the ecosts incidental to the
hearing of the complaint, unless the said order
be complied with; but no offender shall be
detained for a longer period than twelve
months, and the period of detention shall in
every case be subject to the provisions of
section ninety-four of the Justices Act, 1902.

Subject to the provisions of section 16a of
the Prisons Act, 1899, the period of imprison-
ment served by an offender in accordance with
the provisions of this subsection shall not be
deemed to discharge the arrears for the non-
payment of which he has been committed, but
during such period the order for payment of
maintenance shall he deemed to be suspended.

No offender shall be liable to be imprisoned
a second time for any arrears for which he shall
have actually suffered imprisonment as pro-
vided in this subsection, but such arrears shall
thereafter be a civil debt only, recoverable in
any court of competent jurisdiction by the
complainant to whom such arrears are due.

Where it appears that the amount of arrears
has been paid since the service of the summons
or the issue of a warrant the justices may order

the

g in Substituted
810!
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the person summoned or apprehended to pay
the costs of and incidental to the proceedings,
and such costs may be recovered in a summary
way under the provisions of the Justices Act,
1902.

(3) The justices may direct that the
warrant committing the offender to prison
shall lie in the office of the court for such
time as they think proper, or may order the
amount found to be due, and any costs
awarded, to be paid, by such instalments and
upon such conditions as they think fit, to the
person to whom the amount due under the
order is payable.

Upon the production of a certificate by such
person that any instalment has not been paid,
or that any condition of the direction has not
heen complied with, and of the amount then
due on the order, any justice may direct that
the warrant committing the offender to prison
be executed.

(4) Any justice to whom an application
is made for a direction that the warrant be
executed, may postpone the execution of the
warrant upon such terms and conditions as he
thinks fit, and if the offender breaks any term
or condition upon which such a postponement
is made, the justice may then direct the
execution of the warrant.

(5) A justice may refuse to enforce an
order or may enforce it to such extent as the
justice thinks fit having regard to all the
circumstances of the case, particularly with
reference to the inability of the offender to
obtain employment, or to comply with the
order owing to continued ill health.

(6) Where an order made under section
seven contains a provision committing the
legal custody of a child to the wife or other
person, every person who makes default in

complying
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complying with such order shall without
prejudice to any other remedy open to such
wife or other person, be liable to a penalty
not exceeding fifty pounds, and to a further
penalty of not exceeding one pound per day
for each day he makes default in complying
with the order.

Such penalty may be recovered in a summary
way under the provisions of the Justices Act,
1902.

(7) Where it appears that the person
against whom any proceedings under subsec-
tion six of this section are proposed to be
instituted was not either directly or indirectly
a party to the proceedings upon which the
order under section seven was made, or would
probably be unaware of the fact that such
order for legal custody has been made, the
justices to whom application is made for the
issue of process may, if they think fit, or if the
circumstances appear to so require, order that
such person shall first be served with a copy
of a minute of the order made under section
seven.,

5. The Principal Act is further amended by omitting rurther amenda-
S ment of Act

section thirteen and by inserting in lieu thereof the o710

following new section :— o ol

13.

13. Any justice, on being satisfied by oath that warrant
any husband or father cannot be found or is about ey isue o
to remove out of New South Wales, or has so cases.
removed to defeat any of the provisions of this Act
or any order made hereunder, may issue his warrant
for the apprehension of such husband or father to

be dealt with under this Act.
6. The Principal Act is further amended by inserting Further amend.

ment of Act

the following new sections after section thirteen :— No. 17, 1901.

New ss. 134, 133,

13A. (1) Where an order has been made under Qi of
section seven for the support of a wife or child and oid ndumeat
it is made to appear upon oath to a police or thereon.

stipendiary
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stipendiary magistrate that default has been made
by the defendant in making the payments directed
by the order, and that an amount of more than
ten pounds is due thereunder, the magistrate may
grant a certificate in the prescribed form stating
the amount due under the order at the date thereof
without requiring notice of the application to be
given to the defendant.

(2) The person entitled to receive the money
ordered to be paid may file or cause to be filed such
certificate in the Supreme Court or in any District
Court having jurisdiction within the district
wherein the defendant resides or wherein any real
property of his is situate, and the Prothonotary or
the registrar of such Distriet Court, as the case may
be, shall enter judgment for such person for the
amount stated to be due in the certificate together
with the fees paid therefor and for filing the same
and entering the judgment.

Such judgment may be enforced in any manner
in which a final judgment in an action may be
enforced.

Rules of court may prescribe the practice and
procedure in the Supreme Court and in District
Courts to be observed in connection with the filing
of certificates and entering up of judgments thereon
in pursuance of this section, and the fees to be paid.

13B. Orders may be made and enforced under this
Act, notwithstanding that proceedings may have
been instituted under the Matrimonial Causes Act,
1899, by a husband or a wife, or that an order has
been made in the proceedings:

Provided that no order shall he made under this
Act for the maintenance or support of a wife who
at the date of the application is entitled to pay-
ment of alimony under an order made by the
Supreme Court in its Matrimonial Causes juris-
diction or where at the date of the application
a petition for alimony has been filed and is then

pending.
7.
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7. The Principal Act is further amended— JUstinr guiaea.-
17, 1301.
(a) by omitting from section fourteen the words Sec- 14.
“‘hut no admission or statement then made Jag T Viamce.)
such wife or husband shall be used upon any
other occasion” and by inserting in lieu
thercof the words ““and any evidence then
given by such wife or husband may be used
in any court in proceedings to which such wife
and husband are parties and in which she or
he is a competent and compellable witness, or
in procerdings for perjury committed while
such evidence is given, but on mnco other
oceasion ”’;
(b) by omitting from subsection one of section Sec. 15 ().
fifteen the words < upon proof of the falsity of
the averments contained 1n the said affidavit”
and by inserting in lieu thercof the words
“upon proof of the falsity of the statements
made in such evidence or of the falsity of the
averments contained in the said affidavit :

(¢) by omitting subsection two of section fifteen. Sec. 15(2).
8. The Principal Act is further amended— Further amend-

ment of Act
No.17, 1901.

(a) (i) by omitting from section twenty-one the Sec.21.
words “the application ”” and by inserting
in licu thereof the words “ application by
or on behalf

(i1) by omitting from the same section the
words *‘any order made under section
seven ”” and by inserting in lieu thereof the
words “*suspend or discharge any order
made under Part IT of this Act”’;

(iii) by inserting at the end of the same section
the following new subsections :—

(2) An application under this section
shall be heard and determined by justices
sitting at a place agreed upon by the parties
or by justices sitting at the place where the
order, the subject of the application for
variation, suspension, or discharge was

made




12

Act No. 33, 1931.

Deserted Wives and Children (Amenﬁment).

made if the parties or either of them are
resident within the district, and if not, by
justices sitting at a place in the district
where the respondent resides :

Provided that the justices may postpone
the hearing of the application and direct
that the application shall be heard and
determined by justices sitting at some other
place specified by them.

(3) The justices may take into considera-
tion all the circumstances of the case and
the conduct and circumstances of the
parties since the date of the order.

Where the justices are satisfied that any
evidence relating to the conduct and cir-
cumstances of the parties prior to the date
of the order was not available at the original
hearing they may admit such evidence.

(4) An order may be varied, suspended,
or discharged as from a date prior to the
application, and may be varied or suspended
from time to time.

(6) Where any two justices are satisfied
that a husband and wife have resumed
cohabitation and that the husband is sup-
porting her, the justices shall, upon the
application of the husband or wife, dis-
charge any order made under this Act
for the support of the wife.

(6) Where two justices are satisfied that
a wife who has obtained any order under this
Act for her support has since the date of the
order committed adultery, the justices
shall discharge the order as from the date
upon which they find that the act of
adultery was committed :

Provided that the justices may, if they
think fit,—

(a) refuse to discharge the order if in
their opinion the adultery was con-
duced to by the failure of the husband

to
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to make such payments as in the
opinion of the justices he was able to
make under the order; and

(b) in the event of the order being dis-
charged, make a mnew order that
the legal custody of the children
of the marriage shall continue to be
committed to the wife, and that the
husband shall pay either weekly,
fortnightly, or monthly, and to such
person and in such manner as the
justices may order, such allowance as
they think reasonable for the support
of the said children.

In making such an order the
justices shall have regard primarily
" to the welfare of the children.

(7) The justices may entertain an appli-
cation to vary, suspend, or discharge an
order notwifthstanding that the applicant
is in default in complying therewith if
they are satisfied that there are good and
sufficient reasons for such default.

(b) by inserting after section twenty-one the

following new sections :—

21a. (1) Any person feeling aggrieved by
any order or ‘varied order madc or by the
dismissal of a complaint or the 1efusal of any
application under this Act, may appeal to a
Court of Quarter Sessions in the manner
provided bv section one hundred and twenty-
two of the Justices Act, 1902, and the pro-
visions of the said Act apphcabk to appeals
to quarter sessions shall apply to such appeal.

(2) Where a defendant has not been
served with a summons and the justices proceed
ex parte in pursuance of subsection two of
section six, the defendant may, if he desires

to

New ss.

21m, 21¢.

Appeal.

13

214,
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to appeal to quarter sessions from the order
made, give notice of appeal within twenty-one
days after the order came to his knowledge.

218. Where an order has been made for the
support of a child, and the justices direct that
the father shall have access to the child at
such times and on such conditions as they think
fit, any two justices may at any time vary or
rescind any such directions.

If any such direction is disobeyed, the order
for support may be varied in such manner as
the justices think fit.

21c. One complaint may contain the allega-
tion that a father has deserted or left without
means of support more than one child, and one
order may be made in respect of more than
one child, but it shall specify the amount
payable in respect of each child.

21p. 1f it appears upon the hearing of a
complaint that a father has left his child with-
out means of support, the justices shall make
such orders as to the custody and maintenance
of the child as may appear to them to be just,
having regard primarily to the welfare of the
child, and an order may be made mnotwith-
standing that the father is willing to receive
and maintain such child in his own home or
elsewhere.

9. The Principal Act is further amended by inserting

Act No. 17,1901, after section twenty-four the following new sections :—

new ss. 25, 26
Costs.

Appearance
by officers of
Publiz
Service,

25. In any order under this Act the justices
may order the payment of such costs by such
persons being pamties to the proceedings as they
think fit.

26. The Minister may appoint either generally or
in a particular case one or more officers of the
Public Service to appear on behalf of a deserted
wife or child in any proceeding under this Act.

Any such officer shall be entitled to appear and
be heard on any such application.

Professional costs may be allowed in respect of
any such appearance. Where
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Where such costs are allowed to the person for
whom such an officer appears they shall, when
recovered, be paid to the Consolidated Revepue
Fund.
10. (1) The Deserted Wives and Children Amend- Suisidiant

ing Act, 1913, is amended— 8 ik N
(a) by omitting section four; See. 4
(b) by omitting section five. Sec. 5.
(2) The Prisons Act, 1899, is amended— Amendment of

Sl . 3 . Act'No. 27,1899.
(a) by omitting from subsection one of section 16a Sec. 100,77

inserted by the Deserted Wives and Children
Amending Aect, 1913, the words * sections
eight or eleven of the Deserted Wives and
Children Act, 1901, or sections five, fifteen, or
eighteen of the Infant Protection Act, 1904,
and by inserting in lieu thereof the words
“ Part 11 of the Deserted Wives and Children
Act, 1901-1931, or Part X of the Child
‘Welfare Act, 1923 ;
(b) (i) by inserting in paragraph (a) of subsection
three of the same section after the figures
1901 ” the hyphen and figures < -1931 " ;

(i) by omitting from the same paragraph the
words and figures “ Infant Protection Act,
1904,” and by inserting in lieu thereof the
words and figures “Child Welfare Act,
1928 7 ;

(iii) by omitting from paragraph (b) of the
same subsection the words and figures
‘“section five or section fifteen of the
Infant Protection Act, 1904, and by
inserting in lieu thereof the words and
figures ¢ Part X of the Child Welfare Act,
109835 '

11. the Fines and Forfeited Recognizances Srapament ot
Recovery Act, 1902, is amended— i
(a) by inserting in the proviso to section four after e, 4,
the words “articles of the peace” the words
“or for the due performance of an order made
under the Deserted Wives and Children Act,

1901-1931 ;
(b)
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(b) by inserting next after section sixteen the
following new section :—
16a. Any moneys recovered by the Sheriff
in respect of a recognizance conditioned to
secure the due performance of an order made
under the Deserted Wives and Children Act,
1901-1931, shall, after deduction therefrom
of the fees and expenses of the sheriff, be
paid by him to the person entitled to payment
under the order.

In the name and on behalf of His Majesty I assent
to this Act.
PHILIP GAME,
Governor.
Government House,
Sydney, 21st August, 1931.
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Aet No.© ' 1831,

An Act to amend the Deserted Wives and
Children Act, 1901, and the Deserted Wives
and Children Amending Act, 1913, and
certain other Acts; and for purposes con-
nected therewith.

BE it enacted by the King's Mast Excellent Majesty,
by and with the advice and consent of the Legis-
lative Council and Legislative Assembly of New South
Wales in Parliament assembled, and by the authority of

5 the same, as follows :——

1. (1) This Act shall be construed with the Deserted Short title,
Wives and Children Act, 1901, as amended by ¥*
subsequent Acts, and may be cited as the * Deserted
Wives and Children (Amendment) Act, 1931.”

89997 137—" (2)

~alr
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(2) T'he Deserted Wives and Children Act, 1901,
as so amended, is hereinafter referred to as the Principal l

Act.
(3) The Principal Act, as amended by this Act,
5 may be cited as the Deserted Wives and Children Act,
1901-1931.

2. The Principal Act is amended as follows:— Further amend-

ment of Act
No 17, 1901,

(a) by omitting from section two the words Sec. 2.
¢¢child’ includes an illegitimate child and (Interpreta-
¢master’ includes mistress’” and by inserting i
in lieu thereof the words ““child does not
include an illegitimate child ;

10

(b) by omitting section four and by inserting in Sec. 4.
lieu thereof the following new section :—

15 4. Inany case where any husband or father— ;i may

issue

(a) has deserted his wife or child ; or summons or

(b) has left his wife or child without means i o
of support ; or

(¢) is about to remove out of New South
20 Wales without making adequate pro-
vision for the support of his wife or
child and with the intention of deserting :
or leaving without support his wife or
child,

25 any justice may, upon complaint on oath being ;
made by such wife or by the mother of such 17
child or by any reputable person on behalf of
such wife or child, issue his summons
requiring such husband or father to appear

30 before two justices to show cause why he
should not support such wife or child, or, upon
being satisfied by oath of the faet of such
desertion or leaving without support or inten-
tion to remove as alleged, may in any case in

35 which the circumstances seem to him to
require it, issue his warrant for the apprehen-
sion of such husband or father.

(¢)
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(¢) by omitting section five and by inserting in Sec. 5.
lieu thereof the following new section :—

5. (1) Every summons or notice under this Service of

Act may be served on the defendant person-
ally, or if he cannot conveniently be met with,

then by leavin

g it for him at his last or most

usual place of abode with some person
apparently of or above the age of sixteen years.

(2) Service of a summons or notice in

manner aforesaid may be proved by the oath
of the person who served it or by affidavit or
otherwise.

d) (i

by inserting in paragraph (a) of subsection
one of section seven after the words ¢ means
of support ” the words *“ or that the defen-
dant 1s about to remove out of New South
Wales withoat making adequate provision
for her support ™ ;

by inserting in paragraph (D) of the same
subsection after the words ¢ means of
support”’ the words “or that the defend-
ant is about to remove out of New South
Wales without making adequate pro-
vision for the support of such child ” ;

by inserting in subsection two of the same
section after the word “ weekly’ the word
“fortnightly ”;

by inserting in subsection two of the same
section after the words * justices may
order ” the words “ An order adjudging an
allowance to be paid for the use of a wife
or for the support of a child may be made
to take effect as from a date not earlier
than three months immediately preceding
the date of the order” ;

by omitting from subsection three of the
same section the words * or leaving without
support alleged ” and by inserting in lieu
thereof the words ¢ the leaving without
support or the removal alleged ’;

(vi)

summons or
notice.

-

Sec. 7.

(Hearing and
consequent,
orders. )
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(vi) by omitting subsection four of the same
section and by inserting the following
subsection in lieu thereof :—

(4) No order shall be made on the
application of a wife if it shall be proved
that she has committed adultery :

Provided that the husband has not
condoned, or connived at, or by his wilful
neglect or misconduct conduced to such

10 adultery.
(vil) byinserting after subsection four of the same
section the following new subsection :(—
(5) Where the hearing of a complaint is
adjourned for any period exceeding one

15 week the justices may order the husband
or father to pay to the wife a weekly sum
for the maintenance of the wife and any
child or children in her custody until the
final determination of the case:

20 Provided that the order directing such
payment shall not remain in operation for
more than threc months from the date on
whieli it was made.

Any such order may be enforced in like

25 manner as if it were a final order.

3. (1) The Principal Act is further amended by Further
omitting section eight and by inserting the following amendment_
sections in lieu thereof :— 1901, 5. 8. '

8. (1) Where an order under the last preceding security for .

30 section is made for the support of any wife or child ngo‘:ﬁ?tnfaly

any two justices may, from time to time, while the be ordered.
order remains in force, upon notice given in such

manner as the justices shall direct, require the

defendant to attend before them at the time and

place specified in the notice, and there to show

cause why he should not be ordered to enter into a

recognizance with or without sureties for the due
performance for a period not exceeding twelve

months at any one time of such order.

40 (2) In default of the defendant immediately

entering into the recognizance with the required
sureties,

()4
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surctics, il' any, ’rhc jus{ices may commit the
defendant to gaol, there to remain for any period
not (‘\occdmw twelve months or until the recog-
nizance has been entered into or the said order
complicd with, for the period specified in the
recognizance.

(3) Any justice, on due proof that any con-
dmon of the recognizance has not been complied
with, may ex parte forfeit the recognizance.

(4) Any justice may, where the circum-
stances appear to require it, issue a warrant direct-
ing the apprehension of the defendant, and that
he be brought before two justices for the purposes
of this section, whether notice has been given to
him or not.

8a. (1) Where an order under section seven is
made for the support of a wife the justices making
the order may, instead of or in addition to any
other order for relief under this Act, authorise and
direct some person to demand and receive any
annuity or other income payable to the husband,
or any moneys received or receivable or held by
any person in trust to be paid periodically or bV
instalments or otherwi ise, to or for such husb‘lnd,
or such portion of such annuity or income or other
moneys as the justices think fit, and to appropriate
the proceeds towards such sum or allowance in
such manner as they may direct.

(2) While an order under section seven for
the support of a wife remains in force any two
justices may, from time to time, upon application
made by the wife, by their order give the like
nuLhonty and direction as is referred to in subsec-
tion one of this section.

(3) Notice of the application shall be given
in such manner as the justices shall direct to all
parties to be affected thereby.

(4) Every payment made in pursuance of any
such direction ()r order shall be as valid as if made to
the husband or by his authority, and such direction
or order shall protect and indemnify any person
acting in pursuance thereof. 4,

(14

Justices may
attach
annuity.
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4. The Principal Act is further amended— Further

Act No, 17, 1901,

(a) (i) by omitting from section nine the words Sec. 9.

“if the justices besides being satisfied that

the wife or child is in fact left without

b means of support, and that the defendant
is able to contribute to the support of such

wife or child, are also satistied” and by

inserting in lieu thereof the words * if the

justices are satisfied that the wife or child is

10 in fact left without means of support or’’;

(ii) by omitting from the same section the,
words “ by their said order’” and by insert-
ing in lieu thereof the words “in and by
any order made under section seven or at

15 any time during the currency of the said
order” ;

(iii) by inserting in the same section after the
word ““goods” wherever occurring the
words ¢ chattels or securities ™ ;

20 (iv) by inserting at the end of the same section
the following subsection :—

(2) While an order under section seven
for the support of a wife or child remains

in force any two justices may, if they are .
25 satisfied that the defendant has deserted
such wife or child, from time to time upon g

application made by or on behalf of the
wife or child, and upon notice given in such
manner as the justices shall direct to all

30 parties to be affected thereby, by their order
give the like authority and direction.

(b) (i) by inserting in section ten, after the words see. 10.
“any two justices may” the words at
any time, either upon notice to the defen-
35 dant or ex parte’ ;
(i) by inserting in the same section after the
word ‘“goods” the words ¢ chattels or
securities ’’;

©
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(c) by omitting section eleven and by inserting in Substituted
o) s. 11,

(a1 §

10

15

25

30

lieu thereof the following new section :—

11. (1) On complaint on oath being made
to any justice that any person has disobeyed
or not complied with an order made under this
Act such justice may summon such person or
issue his warrant for the apprehension of such
person to answer such complaint.

(2) Any two justices may at any time
in a summary way inquire into any such com-
plaint, and may enforce compliance with the
order by the committal of the offender to
prison for a period of one day for every four
shillings or part of four shillings found to be
due, including the costs incidental to the
hearing of the complaint, unless the said order
be complied with; but no offender shall be
detained for a longer period than twelve
months, and the period of detention shall in
every case be subject to the provisions of
section ninety-four of the Justices Act, 1902.

Subject to the provisions of section 16a of
the Prisons Act, 1899, the period of imprison-
ment served by an offender in accordance with
the provisions of this subsection shall not be
deemed to discharge the arrears for the non-
payment of which he has been committed, but
during such period the order for payment of
maintenance shall be deemed to be suspended.

No offender shall be liable to be imprisoned
a second time for any arrears for which he shall
have actually suffered imprisonment as pro-
vided in this subsection, but such arrears shall
thereafter be a civil debt only, recoverable in
any court of competent jurisdiction by the
complainant to whom such arrears are due.

‘Where it appears that the amount of arrears
has been paid since the service of the summons
or the issue of a warrant the justices may order

the

Disobedience
of order.
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the person summoned or apprehended to pay
the costs of and incidental to the proceedings,
and such costs may be recovered in a summary
way under the provisions of the Justices Act,
1902.

(3) The justices may direct that the
warrant committing the offender to prison
shall lie in the office of the court for such
time as they think proper, or may order the
amount found to be due, and any costs
awarded, to be paid, by such instalments and
upon such conditions as they think fit, to the
person to whom the amount due under the
order is payable.

Upon the production of a certificate by such
person that any instalment has not been paid,
or that any condition of the direction has not
been complied with, and of the amount then
due on the order, any justice may direct that
the warrant committing the offender to prison
be executed.

(4) Any justice to whom an application
is made for a direction that the warrant be
executed, may postpone the execution of the
warrant upon such terms and conditions as he
thinks fit, and if the offender breaks any term
or condition upon which such a postponement
is made, the justice may then direct the
execution of the warrant.

(5) A justice may refuse to enforce an
order or may enforce it to such extent as the
justice thinks fit having regard to all the
circumstances of the case, particularly with
reference to the inability of the offender to
obtain employment, or to comply with the
order owing to continued ill health.

(6) Where an order made under section
seven contains a provision committing the
legal custody of a child to the wife or other
person, every person who makes default in

complying
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complying with such order shall without
prejudice to any other remedy open to such
wife or other person, be liable to a penalty
not exceeding fifty pounds, and to a further

H penalty of not exceeding one pound per day
for each day he makes default in complying
with tle order.

Such penalty may be recovered in a summary
way under the provisions of the Justices Act,
10 1902,
(7) Where it appears that the person
against whom any proceedings under subsec-
tion six of this section are proposed to be
instituted was not either directly or indirectly
15 a party to the proceedings upon which the
order under section seven was made, or would
probably be unaware of the fact that such
order for legal custody has been made, the
justices to whom application is made for the
20) issue of process may, if they think fit, or if the
circumstances appear to so require, order that
such person shall first be served with a copy
of a minute of the order made under section
seven,
5 5. The Principal Act is further amended by omitting pumer anend.
section thirteen and by insertine in lien thereof the mentorAc

No. 17, 1901.
following new section :— Substituted

13. Any justice, on being satisfied by oath that Warrant
L . i o " . may issue in
any husband or father cannot be found or is about 2!
30 to remove out of New South Wales, or has so cases.
removed to defeat any of the provisions of this Act
or any order made hereunder, may issue his warrant
for the apprehension of such husband or father to

be dealt with under this Act.
35 6. The Principal Act is further amended by inserting Farther anena.

ment of Act

the following new sections after section thirteen :— No. 17, 1901.

New ss. 134, 13e.

13a. (1) Where an order has been made under Certificate of

; ‘e . t due
section seven for the support of a wife or child and §fatament

it is made to appear upon oath to a police or thereon.
stipendiary




(w1}

10

15

20

o
()

o
(=1 §

" Deserted Wives and Children (Amendment).

Act No. , 1931.

stipendiary magistrate that default has been made
by the defendant in making the payments directed
by the order, and that an amount of more than
ten pounds is due thereunder, the magistrate may
grant a certificate in the prescribed form stating
the amount due under the order at the date thereof
without requiring notice of the application to be
given to the defendant.

(2) The person entitled to receive the money
ordered to be paid may file or cause to be filed such
certificate in the Supreme Court or in any District
Court having jurisdiction within the district
wherein the defendant resides or wherein any real
property of his is situate, and the Prothonotary or
the registrar of such District Court, as the case may
be, shall enter judgment for such person for the
amount stated to be due in the certificate together
with the fees paid therefor and for filing the same
and entering the judgment.

Such judgment may be enforced in any manner
in which a final judgment in an action may be
enforced.

Rules of court may prescribe the practice and
procedure in the Supreme Court and in District
Courts to be observed in connection with the filing
of certificates and entering up of judgments thereon
in pursuance of this section, and the fees to be paid.

131. Orders may be made and enforced under this
Act, notwithstanding that proceedings may have
been instituted under the Matrimonial Causes Act,
1899, by a husband or a wife, or that an order has
been made in the proceedings :

Provided that no order shall be made under this
Act for the maintenance or support of a wife who
at the date of the application is entitled to pay-
ment of alimony under an order made by the
Supreme Court in its Matrimonial Causes juris-
diction or where at the date of the application
a petition for alimony has been filed and is then

pending.

7.

10

Jurisdiction
not ousted by
proceedings
in divorce,
&(',
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7. The Principal Act is further amended—

“"but no admission or statement then made by
such wife or husband shall be used upon any
other occasion” and by inserting in lieu
thercof the words “and any evidence then
given by such wife or husband may be used
in any court in proceedings to which such wife
and husband are parties and in which she or
he is a competent and compellable witness, or
in proce-dings for perjury committed while
such (W]denm is given, but on no other
occasion ’

(b) by omitting from subsection one of section

fifteen the words * upon proof of the falsity of
the averments contained in the said affidavit”
and by inserting in lieu thereof the words
“upon proof of the falsity of the statements
made in such evidence or of the falsity of the
averments contained in the said affidavit ™ ;

(c) by omitting subsection two of section fifteen.
8. The Principal Act is further amended—

(a) (i) by omitting from section twenty-one the

words “the application”” and by inserting
in lieu thereof the words “application by
or on behalt ™ ;

(ii) by omitting from the same section the
words ““any order made under section
seven ’ dnd by inserting in lieu thereof the
words %usp(,nd or dlqchfn'"c any order
made under Part TI of this Act i

(iii) by inserting at the end of the same section
the following new subse

(2) An application under this section
shall be heard and determined by justices
sitting at a place agreed upon by the parties
or by justices sitting at the place wherc the
order, the subject of the application for
variation, suspension, or discharge was

made

11

Further amend
ment of Act No.

17, 130
from section fourteen the words Sec. 14.

1.

(Kvidence.)

Sec. 15 ().

Sec.

15 (2).

Further amend-
ment of Act
No.17, 1901.

Sec. 21.
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made if the parties or either of them are
resident within the district, and if not, by
justices sitting at a place in the district
where the 1oqpondent resides :

Provided that the justices may postpone
the hearing of the application and direct
that the apphcwhon shall be heard and
determined by justices sitting at some other
place specmcd by them.

(3) The justices may take into considera-
tion all the circumstances of the case and
the conduct and circumstances of the
parties since the date of the order.

Where the justices are satisfied that any
evidence relating to the conduct and cir-
cumstances of the parties prior to the date
of the order was not available at the original
hearing they may admit such evidence.

(4) An order may be varied, suspended,
or discharged as from a date prior to the
application, and may be varied or suspended
from time to time.

(5) Where any two justices are satisfied
that a husband and wife have resumed
cohabitation and that the husband is sup-
porting her, the justices shall, upon the
application of the husband or wife, dis-
charge any order made under this Act
for the support of the wife.

(6) Where two justices are satisfied that
a wife who has obtained any order under this
Act for her support has since the date of the
order committed adultery, the justices
shall discharge the order as from the date
upon which they find that the act of
adultery was committed :

Provided that the justices may, if they
think fit,—

(a) refuse to discharge the order if in
their opinion the adultery was con-
duced to by the failure of the husband

to
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to make such payments as in the

opinion of the justices he was able to
make under the order; and

{b) in the event of the order being dis-
charged, make a new order that
the legal custody of the children
of the marriage shall continue to be
committed to the wife, and that the
husband shall pay either weekly,
fortnightly, or monthly, and to such
person and in such manner as the
justices may order, such allowance as
they think reasonable for the support
of the said children.

In making such an order the
justices shall have regard primarily
to the welfare of the children.

(7) The justices may entertain an appli-
cation to vary, suspend, or discharge an
order notwithstanding that the applicant
is in default in complying therewith if
they are satisfied that there are good and
sufficient reasons for such default.

(b) by inserting after section twenty-one the

following new sections :—

21A. (1) Any person feeling aggrieved by
any order or varied order made, or by the
dismissal of a complaint or the refusal of any
application under this Act, may appeal to a
Court of Quarter Sessions in the manner
provided by section one hundred and twenty-
two of the Justices Act, 1902, and the pro-
visions of the said Act applicable to appeals
to quarter sessions shall apply to such appeal.

(2) Where a defendant bas not been
served with a summons and the justices proceed
ex parte in pursuance of subsection two of
section six, the defendant may, if he desires

to °
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to appeal to quarter sessions from the order
made, give notice of appeal within twenty-one
days after the order came to his knowledge.
218. Where an order has been made for the access to
b support of a child, and the justices direct that children.
the father shall have access to the child at
such times and on such conditions as they think
fit, any two justices may at any time vary or
rescind any such directions.
10 If any such direction is disobeyed, the order
for support may be varied in such manner as
the justices think fit.
21c. One complaint may contain the allega- Onecomplaint
tion that a father has deserted or left without ::rl;f_“c“‘
15 means of support more than one child, and one
order may be made in respect of more than
one child, but it shall specify the amount
payable in respect of each child.
21p. 1If it appears upon the hearing of a welfare of
20 complaint that a father has left his child with- child to be
; . s primarily
out means of support, the justices shall make regarded.
such orders as to the custody and maintenance
of the child as may appear to them to be just,
having regard primarily to the welfare of the
25 child, and an order may be made mnotwith-
standing that the father is willing to receive
and maintain such child in his own home or
elsewhere.
.9. The Principal Act is further amended by inserting Purther
30 after section twenty-four the following new sections :— act No. 17,1901
95. In any order under this Act the justices f ™™™
may order the payment of such costs by such
persons being parties to the proceedings as they
think fit.
36 26. The Minister may appoint either generally or Appearance
in a particular case one or more officers of the py officers i
Public Service to appear on behalf of a deserted Service.
wife or child in any proceeding under this Act.
Any such officer shall be entitled to appear and
40 be heard on any such application.
Professional costs may be allowed in respect of
any such appearance. Where

Costs.

N
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Where such costs are allowed to the person for
whom such an officer appears they shall, when
recovered, be paid to the Consolidated Revenue
Fund.

5 10. (1) The Deserted Wives and Children Amend-
ing Aect, 1913, is amended—
(a) by omitting section four;
(b) by omitting section five.
(2) The Prisons Act, 1899, is amended—
10 (a) by omitting from subsection one of section 16A
inserted by the Deserted Wives and Children
Amending Act, 1913, the words ‘ sections
eight or eleven of the Deserted Wives and
Children Act, 1901, or sections five, fifteen, or
15 eighteen of the Infant Protection Act, 1904,
and by inserting in lieu thereof the words
“ Part 11 of the Deserted Wives and Children
Act, 1901-1931, or Part X of the Child
Welfare Act, 19237 ;

20 (b) (i) by inserting in paragraph (a) of subsection
three of the same section after the figures
€1901” the hyphen and figures “-1931";

(ii) by omitting from the same paragraph the
words and figures “ Infant Protection Act,
1904,” and by inserting in lieu thereof the
words and figures “Child Welfare Act,
19287 ;

(iii) by omitting from paragraph (b) of the
same subsection the words and figures

20 “sgection five or section fifteen of the

Infant Protection Act, 1904, and by
inserting in lieu thereof the words and
figures < Part X of the Child Welfare Act,
1923.”
35 11. The Fines and Forfeited Recognizances
Recovery Act, 1902, is amended—
(a) by inserting in the proviso to section four after
the words “articles of the peace” the words
“or for the due performance of an order made
40 under the Deserted Wives and Children Act,
1901-1931 ;
(b)

o
(&1

16

Amendment
of Act No.
9, 1913.

Sec. 4.
Sec. 5.

Amendmen{ of
Act No. 27,1899.

Sec. 16A.

Amendment of
Act No. 75, 190%.

Sec. 4.
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(b) by inseriing next after section sixteen the News. 16a.
following new section :—
16A. Any moneys recovered by the Sheriff g8yt
in respect of a recognizance conditioned to cognimnce to
5 secure the due performance of an order made o il A
under the Deserted Wives and Children Act, S mide
1901-1931, shall, after deduction therefrom under the
3 5 5 Deserted
of the fees and expenses of the sheriff, be Wives and
paid by him to the person entitled to payment i )
10 under the order. 1931.
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