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FATH \(TS FRO>r TIIK VOTES AND PROCKKDlNfiS OF THE
l.FOISLATIVE OorNTID.

VoTfs No. 7. Ti 18 Nf s \. 1847.

13. DiTtfionof h%t\ Profwwn Aholitioii BiU ConnuittooMr. Wentworth itioTtd, pur- 
•Q«Dt to Qotioe, That tha S«tact Committee on tbo DWiBinn of the Le^al Profeuion 
Abolition BUI. appcwnted on 24th September. 184C, *"(0 in^niw into and report upon 
'* the beet Tueaxu of redocing the expo tuts of the l>av m all iu branchee; and m tbo 
" event of their lleport being against the amalgamaijon of the profeMion by the »^4 
** Bill contemplated, that it be a farther inaiructioD to such Committeo, to inquire 

into and r^ort upon the beet mode of proti ling for the admiaaion of youth odn^ted 
in the Colony, to pracU^ aa advocatee in the different Courts of the Colony/' be

re-appointed. .
Mofc-I ae an amend ment by Mr. Brevstw. Thai the Home do proceed by balJol m
tbo appennunont of this Committee.
Debate ensued.
Question on the amendment pul and nmtived.
On|ina) qcM^on pal and passed ; tbo Comoiittoo oonsisting of-^

Mr, Wmiworih, Mr. Cowper,
Hr. Murray, , Mr. Lamb,
Mf- Wiodeyer, Mr. Robinson.
The Attornry General, The Colonial Secretary,
Mr. Dareall, Mr. Lowe.

Votes No. 76, Tt*nuAY, 21 SarrodBu, 1847.

6. 'Legal Profe»loD Bill :-^Mr. Wenlvorib haring moved for and obtained leave to bnng 
in ** A BiO 4» practmnp At(omt^$ ond otkfr under e9rtain UmtoHom,
" U> he fffffiJ to the B^r oj (kt Bypreme Cburf o/ Mar Cbtoey; md ak^ to yw to 

£&rruftri of thet Cowl Me c^itopii ef hAn^ dieharrtd and praetUin^ at Aitomeyt," 
BIB read a first time; to be primed, and read a second time on Friday next.

Votes No. 78, Thvmdat, 23 SerrsMaLR, 1847-

Report from Commiltoe on Division of the Lfigal Profewoa Abolition Bill*.—Mr. 
Wentworth, ss Chairman, brought up the Report and lud upon the Table the Evi- 
deoee ti^en before the Select Committee re-sppointed on the 16th May last, ia 
inquire into and report upon the beet means of reducing the expenase of the Law in 
all Ha branchee ; and, in the event of their Report being against the amal^maiioD of 
the Profesrioa by the slid BiU contemplated, that it be a further instruction to such 
Coaumttee to inquire into and report upon the best mode of providing for the admis­
sion of youth educated m the Colony, to practise as Advocates in the different Courts 
of the Colony.
Ordered to ba printed.

•Ncti.

a.

. ITMlvorth'i metioA tor thr wroed raadiag of this BiU »Qpneoded by tho Prtwotfi ^vaftion
is ibtorti in the following exiwt tovm.—

Verst Ke 74. Fsipat. Si SzptsUBta. 16i7.
Leml Prof«*i«a BUI —Moved hj Mr. Wentwetlh. Thst this Bill bo now reed a secoed tiBM.

Dofaete eanied.
IV Coh«kl SeervUry moved. Thsi tbo Qneotion be aow pot. 
l)«beU eoeUaeod.
QeestSoB pBi—'* 8htli the Qneetion bo now pot i "
CoeevU divided.

Ayes. 3.
Mr
Mr. Bfowsier,
Mr Kotaaeon, ^ToUor. t

S'oeo. IS.
Mr. Berry,
Mr. Dwd,
Mr. Cowpre.
Mr. Went worth,
Mr. Lusb.
The ('olWctor of Cuslooi. 
Ciptain IhuDAmq.
Hr. Parker.
Tho Coto&ial SocTrtary,
Mr. Grant
'rho Auditor GoMrai.
The CobnUl Treoiurvr, (Trilor.)

U8T OF WITNi:8SF.S FXAMINEP.

Tset fsff«.
Robert ickmoa. Eoq ..........     7,28 ^ Hk Honor 8ir Alfred Siophoo......... 41,44,48
RMdol^ John Want, Esq...............  8 | Jamro Norton, Eoq.................     82
3soeo ala^io, Boq...*«*«#......le,23 * Awhibalil MicHlefr.so**************************** 83
Ro« DoMsoUy, Eiq.......................  96 The Hon. d, N. Ukkinooo, Esq,..........  64
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NEW SOUTH WALES

PROGRESS REPORT FROM THE SELECT COMMITTEE

OK m

DIHSIOS OP TOE lEGU POOFESSIOS ABOLItlOS BILL

Thb Sslsct Commkttsb of the LeglslatiTe Coancti, appointed on the 24th day of 
September, IWH, and re^appoinled on the Ihth May, 1847, an

xniiruciion to enauire into and report upon the be»i mtam of reducing the 
" expfntfM of the iaio la all its bronchu ; and in the event ofikeir Htpari 
** being againet the amalgamation of the PTofe$rian bg the taid BUI conUm- 

piUtd, that it be a Jurtker iustruetion to $uch Ci^mmittee, to engvire into 
** and ffport upon the beet mode of providing for the admmion of gouth^ 

educated in the Colony, to jtracti$e ai Adtccates in the different Courts 
** of ike Colony'* htYO agreed to the following Report.

Upon the queation referred to your Committee, at to the amalgamation of the 
two brancbea of the Legal Profeaaioo contemplated by the Dill aubmilted to them, 
your CommiUee have examined a great many witneaeev, consiatiog of Judge*, 
Barrister*, and AUomey*, among whom considerable diveriUy of opinioo ezuU, 
The Chief Justice, and Mr. Jostice a*Beckett, consid r that Utile or no sating, 
in point oL expense, would accrue to the public Irom sncli a' measure. Tne 
'Master in Equity, Mn Donnelly, and the greater number d( Ihe AUbrneya ex­
amined, consisting ol the older and rooro experienced of that body, are of the same 
opinion : i>hile >lr. Michie. a Barrister, and some of the juniors of th_ the Attotpeva,

//assert that the saving to the public woulq be very censKierabte. ifccording to Mr> 
^ Johnson, tlic most sanynno ol triis ciasa o? witnesaeSy ^Tn all ordinaiya^mt 
” the saving would be nrty per cent,; preparing specmi Wsdines fcbounfi 
^ cedL ; ocnammg Uoonsers opiDi<^, ar^ut srxty per cent; cbnferenceawiiK 
*^sel. ihe same ; and in the other ordmarv expenm^e saving woofo be/af 

renty-five per cent.^' J^ow> as the Mundness of tbis gcntlciuan''s ^ ~

OQIW

twenty-nve per cciii. now, as me soundness ot tois gentleman s opinion is moet 
material, as a^ccts^e question at issne between the profeesion of the law and the 
public, whose intereKis should form the paramonnt object of consideration, 
It is important to ascertain how far the conclusions of this witness are borne oaL 
There can be no doubt, that whilst the amalgamation, which is now sought 
to be re-established, did exist, the expends of law suits were not smaller, 
nor even so small, as they have beepsiim the djvision of the profession was finally

ITie evidence of 5!r.established by the Judges of the SupremeC^jidSIIffi
[JarD«r» and the table of c^te, before and si nee the division, compiled by that gen­
tleman from the records o< that Court, esiablish this fuct to the satisfacti^m of your 
Committee, although it has been contended by some of the witnesses, on the other 
side of the qiiestiou, that ibe selection thus made by Mr. Oumer was too small to 
give a fair average, and, moreover, that no such comparisoa of bills of costs, how 
ever extensive the reiection. would lead to a correct conclusion. Vour Committee, 
however, do not admit ihe force of this objectioQ ; they conceive that Mr. Gumer's 
selection was large enough to give an average, which, if nolmathomaticaJly correct, 
is still more worthy of reliance than any hypt^thetical opinions or reasonings, 
wliich have been addressed to the Committee by any of the advocates for amalga- 
tion. It must be recollected that on this particular subject, the opinion ot a 
gentleman who was for upwards c/f fifteen years the taxiug officer of the Supreme 
Court, and nho has been conversant with the comparative working of both systems 
for the best part of a long bfe, would of itself be entitled to very great 
weight. And seeing that tins gcntlemun's opinion is backed by the statement 
which thi» tabular comparison afford«,—^by all the older and more experienced prac­
titioners among the Attorneys,—and by the Judges, who have been examined, your 
Committee cunnot hcsiiatess to which class of opinions the preponderance inclines 
It is,indeed, clear to your Conmiittee, that the opinion of the principal witness, Mr. 
Johnson, is based on an obvious fallucy,—that ibe profession of tbelqw is not a
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divittou of Ubof> but a muUiplacatioiv. Hit* pmpoailion i-s—that the“dimion 
•*of prRClitiom*r« into a number of branches ix RtricUy a division, wherean thr 
^ accumutatiou of prsctilioDfrs in each bmnch is strictly a multiplication. Wu 
** doubt it would be exin*mely beneficial, if there were buMinew suflicienl, for 
•* practitioners to confine themselves wholly to one branch; but tl is palpable, that 
** the neressiiy of employing one legal practiliontT to iosiruct another iu the same 
** suit, causes n ctmltiplicarion of labor/ . ,

Let tts examine how far hU premises wirrunt bis couclusion. The multipli- 
ctlion^of labor which*he adverts U>, aris*e<, it iv allc|;cd» from the necessity which 
axUts, In the ]msent sUte of the pmfi'ssiou, that one practitioner ahould instruct 
another. But would theru be any less tabor, if the Bartister were to receive his in- 
fitructiona direct from the client ? He must be instructed by some one ; and if lie 
had to gain the information in this way, wliich he at present derives from tho 
Attorney, (lie labor of so obtaiuiDg it would, probably, be greater Ih in at preseni, 
and must be ^laid for in addition to his brief. What maiters it, there­
fore, to the clieut, whether he pay the Attorney or the Barrii^tcr for pre­
paring a brief, since a brief it is evident must be prepared (whether the 
profession be amalgamated or not,) in all cases, except on ordinary motions 
in Chambers. And as to such motions, they can be made by Attorneys now, if they 
choose to aigue tJiem in person. It appears indeed, iliat several of the Altunicys, 
impelled, doubtless, by a laudable spirit of emulation, are in the habit of ar­
guing such motions, instead of pursuing the more lucrative course of giving a brief 
to Counsel. If it ^ (me, therefore, that a saving of fifty per cent, to the public 
would arise from this course,‘^after the proposed amalgamaliou ol the Profi ssiun, the 
public can effect it now by employing those prorcf>sionul geuticmen only, who are 
hoi iatbe habit of giving their (Jhamter practice to tlie Bar. The above reasoning, it 
wii be ami, e<)ua11y apfuies to a case for an opinion or a conference. The facta on 
which an opinion as to (he state of the law arising out of them is required, must be 
collected from the client either by the Atlomcy or tbe Barrister, and the lalmr 
attending this operation mu^tbe paid, in either case, by tbe client, independently of 
ihe fee lor tbe opinion itself. And as to the allej^ saving in (he preparing 
of special pleadings without the intervention of Counsel, that is a saving which any 
Attorney competent to draw such pleadings mity effect for his client now. But the 
fact is, that special pleading is so difficult a science, that most ot the Alturueys 
wisely abstain fixun drawing pleadings where any great nicety is tt^quired. (t 
seems evident, therefore, upon tbe whole, that th« alleged muUiplicaiiun of labor 
which is complained of as the cause of such mcretsed expense to the public, has no 
foundation; and that the division of the profeasiun which now exists is stiictiv a 
division of labor, and attended with ibe usual results of such s divisioa—superior 
skill and cheapnes^i. This is well exemplified in tbe evidence of Mr. Boss Dunneliy, 
who, in answer to this question,—" Supposing an Attorney chose to do all the busi­

ness himself, and not to be in partnership with a Barrister, would there be a 
saving of expense in Uiatcase?*' says, " I think not, because he would have to 
perf<^ tbe duties of both Aitoracy and BarrisUr, and that would, of course, 
require more labor than if he did the duty of one only. Indeed it would not, eveu 

** then, pay him so well, because it would give him much more trouble to !cx)k up 
" cases, and to perform the business of a Bairister, than it would one who wm 
" icc(ut<wed to it. 1 know iu mv own case that if I have Common Law busiuess 
* to do, it does not pay me, as I do not understand it so well as Equity business, 
" and it tak« me mvi^ longer to look up cases. If, therefore, (he Attorney were 

(operfOTn both his own duties and those of the Barrister, be would be iusllv 
“ entitled to the double fee.” ^

Mr. Donnelly being subsequently asked whether the client would ba 
benefitled on the whole, by the saving of the attendances on the Barrister whkh 
are now allowed on the taxation of costs?” answers "no; because the i^olici- 
« l»t(er pay as he would have to neglect bU business while be was

m Court, and he must cuher have a partner or a confidcnlial person to attend to if.
<< two branches of the profession arc so widely differcut that I do not think
^y could be amalgamated. The Solicitor has principally to Ulk to, and receive 
mslTuctJons from, bis client, and to amve at the facU of a case. The Banister 

^ to Mveh out .Utbontw-s and requires to be quiet and unduturbed in cou- 
diictiD^ bu business out of Court And again Ibis witness observes on the same 

wbiect,«ihatj per«n acting «, both Barrier and Solicitor wouJd have no thane!

; "

-“li, "nt™

“ for purposes of convenience and utiJily; that the roost ^ubw'^Am^ 
“larly conilncd thetn«lvu to Utdr own

' " with
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T'"*' 'PW^inK.‘hfwe who practised in both
klf. d'Hingsished »» «cli, and that they were driven to ehc 

out an mcoerw bw trespaMint; on the provraco of the secood branch." That a* 
to Ibe Mnnp of otteadanci-. on Coansel, « that is a paltry item j” that ns mrard# 
the prcpuration^ bneJs « there will be no savinff whatcrer;’* Chat the Athmter
Oh sf II ht. bnaf and charne for it accordinsly, and that he (thJ
Chief Just.M) does not w how the Auorncy could conduct a case without one; 
ul.^ c r* propw^d a«l;ra«.at.on would come to this :-•* An Attorney, am^ 

biuoua of ili^y, wdl a<Wrws hrmself a« much as possible to the btwiness of the 
Bar; but as he cannot do everything himself, he will (as an Attorney) simply se« 

• his dienta, while the practical part of thr business will be conducted by a clerk • 
the clerk being the Attorney, and tbe Attorney the Banister. I cannot see any 
Iwncfit in this. The Barrister will do the same. He will see the dienta; but the 
A[toro»7 be the Barrister’s clerk. The consequence will be. that you will 
imvo iDfenor men m eocii branch. Certainly a few pounds may be saved rti some 

“ cases. But tb^ will be very few j while the expense is likely to be greater in 
“ tM a|fgTe|tatep from a variety of drcumstancet. Mistakes and neglect arc coo- 

(m^cncies not to be lost sight of, where incompetent persons are employed. And 
- who can ever ascerfain, which of the duplet party employed, is to blame T—the 

miuely that is Pan wter, or the moiety ihatU Attorney ? 1 think it important, how­
ever, to main tarn tht separation, in reference to higher ends and objects than ibe 
meres ubirtc lion of a pound or iwoocca«4)iially fruman Aifaimey s bill. It is of vast 
nnf>ovunce to have a learned, efficient, dignified, and able Bar. Bui the Colonial 

** Bur hai until of late years had a low reputation. And one great cause of this 
“ has been, the allowing of half educated raeD to practise in both brunches of tbe 

profesMon. There is not suffirieiii, under such a svstecn, to reward a man of 
“ greater bmoont of talent, and bigher station in f»aeiety, for unde^oiog severe 
‘"study; and acquiring tlH> mauv acromplishnients which adorn the Bar of Britain. 
“ A man of inferior cupocity and stamp of cbsracirr. by uniting the two brueber, 
“ "aias a livelihood, though scarcely enough lo make him respectable; whde the 
“ N*es which he abstraA^ts, from those who would oth«*wise practise exclusively as 
“ Hurristers, deducted from lh»* income of the latter, injure these iromeasurcabiy.*’ 

Being asked whether it is ni>l in fact one great objection to the proposed 
oTual cams (ion that il would be injurious to the junior Bar? the Chief Justice 
replies, “ 1 think Jt will destroy them; which, in oUier wcKds, is to say, that it will 
“ put an end to the Bar itself. For you cannot make a perfect Barrister in a day. 
"•There must be experience ; and, for experience, there most be a aarsery. We 

have nurseries for seamen r-^© require one for the Bar/'
Beiirg asked his opinion aa to the effect of the measure on fees ? The Chief 

JiMlice replies-^** tlisi the tendency will be, if anything, to increase them. I con- 
“ eider that, in many instances, the fees in this Colony have been extremely inad©- 
"Equate. The fees in Van Diemen’s Land were larger. I have known three hun­
"" dred guineas given to defend a prisoner. I have have heard of one Advocate, (bat 
“ I do not know the tnet myself) getting a Bock of sheep for his services.'’

Mr. Justice u*Beckett’s opinion as to the sartnised saving of expense to the 
public, is quite in concurrence with the Chief Justice's. He says ^ satisfied 

that by tbe luopoaed change the expense would be little, if at all, less than it is 
“ now of carrying a case into Court The experience of the past in this Colony is, 
“ at all events, agiunst the snpposition. I have reason to believe that the fees now 
“ marked upon briefs fall far short of what they itsed to be when endorsed by one 

Attorney for the purpose of being dclirered to another. One of the most popular 
tlieo iu practice 1 remember remarking to me, in allusion to wbat he called the 
unjust division of tbe Bar,' We don't give Barristers such fees as we used to give 

"‘"ourselves; that brief you now hold for three guineas would have been maixcd 
"tert if it hud been given to me/ Bui, assnining that in some trifling respects 
the expense of particular proceedings would be less, the client, I feei assured, 
would have to bear the cost of a great many experiments and failures that would 
never be attempted or rUked by the Bar as at present constituted. It must be 
home in mind too, that the propose<l change will uot necessarily protect parties 
from (he charges incident to the employment ofdTflerent persons as Barrister and 
Attorney ; neither will be bound lo act in both capacities, and in point of fact it is 

“ more than p«obuble that all thoie who are of any standing m either profession will 
** conliuueto priK'tiseonly in tbe vocation which they have hitherto respectively fol- 
** lowed. Conceding, however, that the object of dimrnrshing expense would, in some 

degree, be gatiird by the proposed change, I still think the small extent of benefit 
*• that would accrue lo the public in this way would be more than couuterbiiliineed 
“ by tbe nutnerous and luore general evds which tbe system would in otjier respects 
“ promote and induce. If dimimition of expense a desideratum, there is a

much more i'ettum ami direct road to its attainment, vis , by framing some more 
“ equiubie and sitUsfuotory regulations than those which now j^vail, in regard to 

the Attorneys Ltlls of costs; another means of further protection to the suitor 
would be to give the Judges the power of ordering the Attorney to pay the costs 
of all motiuijs and summonses dismissed on the ground of technical Directions

arising

t*
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"arifimg from hia ignorane* or npglijrpncc. There objecliona are » «ry fertile 
" •ourceof expcnne tnti delay—profit only tn the Attorney—of no rervice lo 
'« one party, and of great injory to the other. Theac nre, however, iuggMlions 
« which belong to wider conaideralioru than I deaire to enter into hero; suffice to 
« wy, that I think law expenses will, in the main, be very little dimimahed by 
** altering, in the manner pro|>oaed, the present state of the Colonial Bar

l%o testimony, it ap|>ears to vour Committee, is conclusive that there would 
be little or no savinc of expense to the public from the proposed amalgamation ol 
the profession ; while on the other hand tlie attendant evils would be numerous 
and one^uivocal.

Among them may be enumerated,—
1st—The remorai of all that legal responsibility for negligence and ignorance which 

now attaches to the profession of Attorney, and which, it is conceived, would 
merge in the office oi Advocate, which would then belong, indiscriminately, to 
all proc til toners.

2nd.—The great stimulus such a change would afford to speculalive actions, and 
actions arising from the feelings of clients, against both of which the check 
now offered by tbe Bar will have been removed.

3rd.—^The decreased skill and efficiency of the professors of the law generally, 
attended, probably, with a corresponding decrcuse of character and respects* 
bility.

4th.—Tlie inevitable tendency of this degeneracy in the profession to degrade the 
Bench, and ultimately to impair (he efficient and dignified administration of 
justice.

Upon the whole, then, your Committee, after the most careful exnminalion of 
the Evidence adduced, see no reason to recommend the adaption of that amalgama* 
tion of tbe legal profession which is provided for by the Bill referred to them* 
Your Commitife, however, are of opinion, that some impcdiTncnls are thrown in the 
way of thedueadminiKtration of critninal justice, by an insufficient attendance of the 
Bar on Circuits of tbe Supreme Court, and at Quarter Sessions; and with a view to 
remedy this inconvenience, recommend that, in future, Attorneys should be 
allowed to act in the joint character of Advocates and Attorneys in both these 
Courts.

’ioor Committee have also come to the conclusion, that young men, born 
or educated in the Colony, of competent character and atUinmeots, should be 
admitted to the Bar of the Supreme Court without being under the necessity of 
leaving the Colony and studying abroad.

It is also considered but just to give those young men, who not having had an 
opportunity of being called to the Bar, have b^ome Attorneys as it were from 
compulsion rather than choice, an option of still joining the higher branch of the 
profession. *

It has laj^lly been deemed expedient by the majority of the Committee present 
at the consideration of the heads for this Report, to give to all practising Barristers 
the option of being disbarred, and joining the lower branch of the profession.

Such are the reci^nmendaliens which your Coramiltec would substitute for 
the proposed amalsrsmstion of the two branches of the profession. They conceive 
that by the adoption of this plan, the skill, the efficiency, and the respectability of 
the 1^1 profession will be maintained or improved, whilst from the alterations pro­
posed there are strong grounds for anticipating, that though the profession would be 
in every way deteriorated—deteriorated in competency—deteriorated in character— 
detenorated m its influences on the Bench, and on society at large, tbe single 
object aimed at by tlie refonnisU,the diminution of the costs of the law, would not be 
achieved; but that these costs would,on tbe contrary, as the past experience of 
this Colony, »d the present experience of the Sister Colony of Van Diemen's Land 
abundantly shew, be on the whole augmented. And that the only result of this 
radical cl»nge would be, that the Attorney will be raised to the rank of the Barrister 
and tbe Attorney s clerk to the rank of tbe Atloraev ; that there would, and must 
of nwessjtr, be lu place of the ancient and well defined division of the profession 
which now exists, a practical division, less obvious indeed to the public, but 
ltd! a real division, accompanied with all that miscalled multiplication of labor, 
which iMhe sole objection entertained against the continuance of the Bar in its 
present form, and involving an addiiiontl and irresistible element of expense lo the
aSir tendency to increa«^ fees, tho regulation of which, after the amaU
pamaiion, would he left lo the partial discretion of the partner or clerk of the 
Advocate* de facto, whom it is proposed to associate with the class of Advocates

inevitable leaning of
fn *!**■ be no well founded expectation, that tlii, check which

WM found, and indeed admitted by the .ery advocate! of the change,
time tT^oSI?protection of the public, would be more efticacioui

Vour
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Your Committee, in reference to tljin nubject, have only furlljer lo obficrrc, 
that it h not by degrading tlic I,cgai Profe«ion in iJm way propped, that the 
expense of litigation can be reduced. Tliie eril, if it exist to the extent complained 
of| would not DG mitigated, but increased by the introrluctton of meaauree tending 
thus to degeneracy in the Bar and ihe Ikncli; since it is upon their learning, their 
characti;r, and their integrity, tliut society is, and must ever be, mainly deMndent 
for tho vindication and conservation of all that is most dear and valuable in social 
estimation. The sure way of attaining this great end—the cheap, as well as tbe doe 
dispensation of law is, after making provision secure/' in tbe words of that

. ... . . . independence of
the Dench —is to cut down the oppressive fees which are exacted by the Govern­

ment from suitors ;^to get rid of the senseless jargon and prolixity of some of the 
forms of lawto do away with those subtleties and niceties which are the ground­
work of so much technical and expensive argument in Court on matters not at all, 
or but slightly connected with the real merits ol cases abolish ail useless 
forms;—to cut off all sources of delay;—to establish a larger summary juris­
diction in tlie Supreme Court in cases sounding in debt;—to regulate bills of 
costs ID all departments of the law, and subject them, in every instance, to 
due taxation ;—to give the Judges a summary power of saddling the practitioners 
of the Court with tne payment of all costs resulting to clients from negligence 
or ignoranceand, above all, to tlu>roughly cleanse out that Angean sty— 
the Uourt of Equity, and, instead of the prolix, dilatory, and expensive system 
which prevails there at present, to introduce a concise, simple, and expeditious mode 
of proceeding suited to the wauts and means of the community at large. Such, it

Srs to your Committee, are the main sources of tlie expenses, against which the 
^ : voice has been raised, and such the most prominent of the remedies which

these grievous abuses require. To devise a complete system of reform for those 
abuses, is a labor which your Committee have been unable, notwithstanding 
the hope expressed in their last Progress Report, to undertake or grapple with this 
Session. But they have collected a large mass of valuable Eridence on this 
important subject, by tbe careful consideration and analysis of which—most of the 
reforms above suggested may, eventually, be worked onL The subject, however, 
referred to your (^mmittee, as the main ground of inquiry, viz., the best mode of 
lebsening the expenses of the law in all its branches,—is so wide, cumbrous, and 
complex, that it would probably require a paid Commission of Lawyers to elaborate 
all its deUils,and to produce a new and perfect code of proceedings—in the various 
jurisdictions of the Supreme Court, which could be at once substituted for the code 
now extant. By what mode this great object can be best effected, is a con­
sideration which must necessarily stand over for the determination of your 
Honorable House in a future Session. Tbe object itself is of such vast and para­
mount importance to the public, that it cannot be allowed long to slumber, but 
must be revived either Iw the appointment of a itew Committee to take up and bring 
to a close the labors of the present Committee; or, as before suggested, by the 
appointment of a paid commission, tbe necessary elements for which, acceding 
to the testimony of some of the witnesses examined, exist in our community, in 
sufficieDt abuiulance.

W. C. WENTWORTH,
Cbaiemak.

L^gUIatwe Council Chamber,
Sydneif, 23rd September, 1847<
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LETTER /r9m Hu Horob C&riR Jcrricr 8ir ALFRib Sitranf 1/fttwr /r^ TIji Horor

Mb. JciTKt a'Bbcbbtt.

Sir,
BfrnwMy Siw^ Siptsm^, 1647.

HBVing mj trind Mr, th# prtBrtrt Judjj* ^ti-
bMim*, to favctf mo with kdi vi««H on tbo t{wuftioo on wUeb 1 «b** ia Jwm and J«4j holy nRCnisuw boforv 
1 ha CoEmnitico ot tha Coandl of whleh yon aft ChajriBBay I hoTO roc«itiy roMivad frooi him tha anckiiad 
paper, with peraiiaioB to forward It to iKa Cottblttaa. 1 have ^rmi plaaiort, tbmfcrr, b prMmtbf 
it to thoA through yo«: utd I bav# tbe hoo(» to aobtcnbe ttyaalfy

Toor obetlignt Servast,
ALFRED STEPHEN.

M*. C. Wrrtwortr, BfQo H. C.

LETTER to Hii Horor CsiRr Jririn 8jr Atrntn Sr%rnt9,Hia HoRoa Mm. Jcrnri 
William I'fiicRktT, RsatoCRT Jrooi at Port Paittir, d«Ud JfaihoarrM, lOfA AwfuM, 1847.

After iba beat couBderbioti that I bare been able to gWe to tbo qnaation of the aioidcamatwm of 
the two profoMionaof ibrriater and AtlomoT b thk Cobny, I hata ccmt totbe c^lnaJoft that the 
TnoBMireV in no point of eiaw, dr«rab)e. Tbo^omnda up<in wW«b H baa been ebbSy mr|;«d by 
who are Ua advocate* are, I bolievo, ibM: l-Tbe facilHation of the adrabbUmUon of jmaUce; ^The 
liimJnutloD of expenao to anitora; deatrmctbm of an unfair and injonow monopoly. I will con-
^der tbaae groonda in the order 1 have atated tbem.

l^Tbe ^UitatioD of tlie admiiuatratioB of jnaliee » ao bbviotialy a matter of ffhbme b^nt. 
that if any aneh reauH could ba fairly antlapatrd from thr introduction of tbe meaaara b qwnaiM, I 
abouid thbk that alone a aufficieiH reaaon for ha adoption; but In what aawaer iMa 
1 wmldnine tbe two rbaractm of Barriator and Attorney in one peraon, I confeaa 1 am imwlc to 
Jn tbe firat pUce, the adnitUttrQion of the law would deeiva no pecufiar or iddmonai 
A Bar *0 formed. In the next places tbe aoitors would not be more affeetiTety reprramt^ in tbe^rd. 
it wodd lend to no ioprovemaut ehber in the maebinery of pracUety or Ihfi fonw to il u »abjo<t, 
neither in nor oat of Court would the poeecdiaga ba lane tecbnical or mm expediUoua

I bavt amid tbe Jndgea would derive no rstm aadatanca from ike propoaed Btemanre: on c^ 
irarv, 1 think they would miat much of the aid which they now derive from th» experienre of Bar. 
mniL cooacqoetrtly, that their deciaiona in groenl would w attended both wttb dimeiwyjmd
CTanler delay. 1 am aware that tWa meaanre b not intended for tha aaae of the Ju4g« j it*
U. whether tne public be not iatercatedln oppoaine H, If It be likely not emly to incrc^ w labon 
Bench, but aiao to impede them in the eScieirt and dignified dbeh^e of tbmr dc^?^ Now an a«rt- 
eoed Bar baa aiwavi been couidered one of tbe beat guaranteea for the m light eoed adminslTat jmi eij^w. 
and any thine, therefore, which tenda to degnule or impair tbe ^kWwcy of the foraer, muct
Injurioua influenoe upon tbr latter. « W« muat be coutanty” S
'Mheaa Ttopian dre^ma of homan exreileoce, to aaeure the upright and atfiglrtroed admiuirtrttiu© ef

iiwtlee. by rRtt*«puy /tamed AdvoisUtt ta ft (AmiWrea far amiR^ <u tta ^
•• with Hbe^ aalari^^ dirtdly, the virtue, and the indcpendeuce of iba BCTch. 
rity to ciu in favor of tbe view 1 have lakea of the connexion betwren tW Bar
ii^uenee of Ihe former over the latter, I ahaU aay no more j but pro^ at oooe lo^ow m my 
bumble ofriidoo, Uaa ctmnexiou and thb inflaeoce it llkeh ^ be affected bjf the pr<y^ ro<y^

In to firat place, to nature of to i\umiofa wlueh are entruAed to Bami^to m tbr
Miperior Courts, require^ for tbrir appropnale ^tment, vary ^erent Ulen^ ThiTSd.'
from Ihoae which an Attorney has Ahcr tbe leisure or means for eoabbng him to 
fl^detoriplioQ of buiineei on which be is engeged. and to nuabyr anB v^y 
dSTwd alm^ hourly conference with him. preclude tbepoasiWBty of eUJw ha own 
at Court for tha purpoee of obwining experienre. or of Ma prepani^ himmM '?kuU?^ It hiihly prVbaUe that be is altogetoer witk^
w^ a Barrister^ Ubrary usually affords; and if so, H Impels tot, 
rnStoP be esm cftcicntly repreaem his dent's iciiareaU. But In nine caaas ort of 
cSJSiSl be fouii thUto Attorney*, law library is confined
praetto; nritor b an eileitovo Ubrery neceaaary. ^n acqn^tanre «Ah to general ^^plsu^ 
i^nabla an Attorney to advise bis client « all ordiuary eaigenciea; and thvre are coeny ^

ihbh may be conducted by him, until they come on for 
4^ ihs Other lind, there are a variety of suesiions. as to which no prudett Attorney 
respoosibSty of Ws own opimoo ^ and suits and action tavol ring a m^y 
IB to framo^and substancerto which no Attortw; would be wpml, rtam if he ^ t»e

the liotv The skiil, the care, and to knowfcdgo reqtohe o« such ocoaBOM* tft not of ,
!hL^wisbi«edw;tedi and, altomme toe. tilt kind of information and ex^e«r,
w?ib reaJtoto and acUvity, wbkb are so userd In an Attoreev, arc wwted
ristsr. Tbe mini ling of the two profetrions Is eertataly not Impcemblr, but rt couM hnrdl, be eff
irtibout coBsideraWy impairing to uMfulncss of both,

II



ArrsMmx to thk rwxt mu Tint otxfct roniiiTTBi:

Tho Bor, from iu eomcUutioo, ind tbo h»HU umI KlitcWlooof tbw who eompooe it, U weulUrlr 
•tc«d to b» Ibo nudium botircm tho Bi>nrh tod tho prafMoion. in lb* dUewolon of U**l = •*''
tkw ftol odIt \n tb« mittfTi bat in the nmimer of Mvius#at, If detoney nnd difiuty. « w*H m oulUty, Ue 
deiinido vtUbklcm* te k Bfl|*romp Courl of dpdjraunre. A Bur»t«r of nny otMioi* and MpeHonrr, 
and few oLWni ar« ofUn omp)ovrd» «Q1 take oofo to lav boforo tb« ConH both the law and facti ^ bia 
COM, In meh a way aa lo bHnr» claaHy and luHdly t^fm then, tbe |>eint fof thrfr dotomtnation Piwn 
a well atocictd libivy of RopoHi, wbM It ii alsoit bb hourly habit lo rc«aall, be ia oaablad lo pot them 
at owoa im poaawriow of all tM caaca that bear apoq the point; and ba reoeraUy d»ea ^ ^ i^enuouA
awd emeaei led, aa well aa a distinct and coeriw manner. Tflatead of doeeiting hlmaalr* and im»lraoing 
Ike Coart. by a Mperteud aiew df a text>hoek oHaiJoA, he wUl arldov adduce a coea wHboui wi'li a 
aiona raamination of ita benringa^ and prlaelplea. aa will raaUo MxnneC only to oodaratnad it thoranbU, 
bml to OMet aay aefi(«atlofU of obderraliona from the Bench, wblcdi hb refianca upon it may call forlb. 
He will abetan fnm refefwee U Cacti oat ht^fore ihe CooH; be wUl neither pedaolically paradci nor 
preeuaptnondj oMii). a train of well-known antherhiaaon e^tablUhed pouiU; bewlU avoid paraoaal 
allnnon and mIv derUmatton where tha toede to one of pom law; and. abora all. he will not mw an 
arjtamiBi when it baa been once fidriy Med and arar^mided. after an adverao opWcsn haa been docldedlv 
eheiiad from the Court. In abort he will, in allraMeta, ao •raaanthkaarMneotfl, aa. In many ihrtaai os 
to emUe the Court to arrlTo at aa iMaedintf deeWon ; whlW» in lhaaa which air bf ImpertiB^ i*o?ugh 
10 re^ra fnrtbar dehlMnitlotH he wdl have left little to bn dtacu«wtd, and atill \fm to be Inreatigated

ll say ht Mill, pariMpa. that tho fomfiottv; iaapMtnre rather of what tha Her ought to be. than 
what it »: or that it at waat, avare anpllnabla to llw Heine Uar than that of New Sonth \Vak*«. ( 
heUere the picture, aa rcipreu both, to Wlo the main correct. M'lththe latter I liave myself been 
aaaoelated for upw^i of tea y«ar»^-aml I dnnoi baaltatv to any, (hat both al Sydney and here, it » nwu 
pnoed of gntlameti whooa <^ac«tion, abUilien. and d«por(mmt> are, aa a body, iully adeqtmte to tbe 
raabnaUoo of a Bar aiudi m 1 have deecribed. But if that deacriptloa ba thought loo favorable in ita 
prtaenl state, Rre an I that after Ua alteraiioa and extoc^on by the pmpoaed snaaauro, wbatrrer marka 
0^ reaenblance k may now bear to ita |«reot root, will grow gradtuJh If not apeadily fkinter, and at last. 
ait^Aher ditnpnraj*.

1 AS Car fma haaIntyttiBg Hnt th'a degenmey wonld ariae from ibe nee* fhet of Attororya bclag 
nt Bbmy to pnctiae as Barrinera. Fma the reep^able part of the former hraoeb of the profenjon, 
the Ceun wouM have firehhy to fear. Pew of three would eves lake advanugn of the printoge, or only 
oM meh ocraeionm and in eoch a annnar aa would leave the Court do reaeoo to dadre tual ibr climit bad 
been otharwbe repreacMed. It ia frum the pettifc^gei^-thc triekalen and bockatera^be flawliuniers 
and ibaipahootm^tbe btoodenckera of coett, the fn^ of tb^ own chknne or tbe nrora of others—the 
pert and pragmatical charbMana---the champ Iona of cheraber practlee and chamber p^nta—it ia (Vom 
three—-the nmning—nnprtnflpM—coocehAl—ebalJow, nolsj uortioa of the profeeaion that the Court 
'"‘‘ouW mffer, and by umh tbe admeniatratioo of Joetloe wow W degraded.

It muT be miA that, in the event of any improper conduct in their eapadty of Advocate*, on the 
fnrt 9( tbe ctaie of pernoaa above designeted, tbe Ctmrt would have tbe remedy In its own bamla But 
<ha ia more eu^y suggested t^n applied; grota and palpable contempts might be puniahed and
f*Bi down, but vu^eritv. ooiuv4t, pmiimcTty, and bad taste, however annoying and ofPeDiive^ would have 
te be endured, eeea wWlat they were rompUi&od of aad ciM^deiaoed. Now H ia preciaely tbii aort of 
nmsaacfv^

* Tbe (Votb oi words, the acho^bor'a vain pnradc.
** Of hooka and caaea all hia atock in trade—
** The pert conceits, tbe owning Irtclta and play
• Ot hw Aiumeyv strung in long array,
** Tbe nawswly uie petnlaot rcfdy,
•* That charters on, and earvs Bot how, or why,^’

^ ^ *» •rpnwd to, from to IdSoz to tlw Stf, of th. cloa of pr«rtlion«n 1 hare bM>n
1 wiU not dM, 1^ (h. Bw lurif not (OBMimn be b, alailnr nUbilioo^

io*»Mo» are raro, and liardlt erer to be aM atth amoiij; thu portma of its membtrs who are 
”An“v bj themsrlTes or their own ;>rof«MOB There is moroorer that kind of tnaliul

<^“>f.>»‘we*n the Bench tod the Bar, that prerents an. vnsenBle manifeuation on 
-T* n *T^ . be nred^ from tbe former, a wn^ or cren a hint, ia often snflkient to eeavey
l-n 1 ^ '* altered U lb* manner propoaed, this reciprocation of rwapact and forbearance

east A longer. Tl^ refined driicacy with wbkb the Uag^e of dismrobation or reproof i*i»w 
awompanled. woiUd Ue allt^ber lost opou tbe dasa of Advocates to irtiS I am aihidiTir. The cooac- 
5ttttcc woold be, that tbe tout post eillter aubalt lo (he sort of ireatniciit I have deacribed. or be 

^ aaceeijioa of nadignified, and perhaps Inject ua3 k mgr ki, I o put down the miiaance.
subiect bv ^ aa lo ib^ tbe ejos of tbo CoomUtee aj^ted to iiH^olre iaU tbe

Cewscih^Tc probably, by tUa time, been pretty wil opcoed to the tmlh. I
tbe eipenae would br lillle, if at all, less Hian It ia now, of 

«xper»^e of tbe pust, n lids Colonv. U at all cvwli, sgiubae the aup.

*=^l? ^Uvered to anolher. One of (be most

now 
that

Bsmstt rt siscli r<.s ts w« osnito j^rs oursdTM ; that bnef too art 
tbst msrk«l /« if h bad ylrcn t« w.” Btrt. aasemiar
atw^ hl« pr««ediDp. would b. Urn. tbo clioM 1 fc^

''■* of * r»»‘ ta«J exp.rim.-nu and faihirta that wodld oner b«
It BWS, b* born. In mind t«s *h« th.

“*1**^ ’"'J *• capacitias, a!>d 1.. point of
ID peouawe that all tuiiai* who ejv af anv > -____•,» .

chat^e wilt 
prrsoni M

Tix. b, fnmi>K *“attsuom.nt.
te ^ Attorn.,. bQh of i» rsRar.lJadKO. lb. poier br tJ. rii^hr
the jptwnd o7Uchnical obi«^ aririnafr^ motion* and snmmunsn diBsl^ ou
fer^ «mrce of «pe-^2?dry!^^,A^^,^ " "6 ebiecUon.«w a ..ry

indwJ, isaaifine any per^ of1at»iIi*«ic«'trul^*«w°nMt*^'^L' be s^; I canbardl;,
^ on this ‘tn. priuripKTVUnd^.^-^ ‘'V^' ~nsUt«ion of
^ to «.y iSd „orr d-cTwUof for opening,be Bar to
f*f ,tf ""It Attomejs ar« U be aiadu^ then tha •“ beeome Adroettn;



MT % c^in prt«i (or ihr pHrU#*# ot oto\takro andlMM. m wi» f<ra«Hr tb« cm b th» 
VUm C«in—thiM; Ml a Mopot;, aad hM bm |o( Kd of. Bat k wfU b« Mld-^aav 
bml; TDAj tak« a thnp atKl wkr nr>t. a briaf!** Tha AMw«r ia drop}; few k arach
tno lerioiM aod Mrad a oomnwdiij to bo porchaiod with tbo mmo ladlilWoBoa aa to tho kIW aa wo 
■bouia fool la buvtDE a pair of boota or a powul of Mat Bod Uw» tbo^ It may bo aUoabU b twrt 
muraabb upon tbo vondur'a haiida. U is ffir tho protod;ion of tbo |mbUc, not to npbold too prlVootfoa 
of tho Oar« that iba praaont ela« of Adrocatoaoro alono ontttUd to bo board, Wbr arotbo n^caJa^ 
olmralproffMfln roco^iaod only to tboso paraou who bar# vadargono a eume ot rmkr tratotos aad 
lahra nrrtato dogrooa* aa a vooefa^ for tbrir iHJo to the charaotcr wbkb tbe; atone f h k UM a 
mcHiopot; of tbeir profonioiu ma; be loemd to a partioalv elata, or Ibat tbo pabBc nav bare mow 
gwaraatoe for tbe roipoctabiiH; of tbooo wbo arr pmnJitod to follow tbora. Pa«|^ ata; prefer^ rortatolv 
If they please, a Arid jweacber to a polpit dSviiM*. aad aqoark doctor to a uaivmity pkiyoMoa; bot b H 
tWrfore. dedrablo that ov hoopitait and chorrbro should be tbruwri open to Uw timMoti of neb nor' 
aoM, mere); upon (he prtodploa of free trade, even if the; sboold bo wUllng to ua^rUho tbo eve ofnr 
>e>«Uand IvKlin at a Ion eipnnve rate toon wo can g<d it now porfomed furl Where mdlvldnlo, 
Jnrwever. am mb rnmigli, vf their rrwn accord, to trait iMr Klsoe In Ibe laacb of a qoaob, tbo ltot«^ 
rMpotwIbto. Ihoagb a vmlict of maD^laaghtef U» certtooly, bat poor oatlsfactioa to hJe dsliebjJ rtoUa 
Wlist sort of 'deugbtrr* that oi^ht to ho called, wb»h rMUte from tbo Ignomco or toMkllfubm of 
law qaarbe, I will not Mop to toqnire, but If people obooee to patroniu tUs sort of quackery, ao wall ao 
iriber^ (hat la no rrason why ihM who prartlw it eboold be acccrmiaodatod with a fUro tor thi^ exhi- 
totiona an I ho Soor of tbo tlupramo Court. Monopoly, howrrer, has mlly nothW to £> wkk toe (nm. 
licrti; bat, aa I ubaerad bofore, if tbe ob}mioo on that bood be applieabio at ail, H k an irraamu not
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only agaifnt tbe excloalon of Attoraeyi. but for the admlwtoa to toe Bar of aav and orery body wbo 
may cMro to f^uro there. * * '

Tho ibore ve m; rnoooi—not alt—bot tbe ftrlnetpal onn for tbiaktog that tbo afflaJratoation of 
tho uroftodoa, in tbo way propoeed, woold be railwr an iajury tbao a bewoAt to tbo public, and a detrttzknt 
to tbr administration of jostice.

WILLIAM O'BECKETT.
Port Phillip, J¥puH lOy 1847.
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NEW SOUTH WALES,

T>n l.SION OF THK LEGAL IMtOFESSION’ ABOI.ITION BILL.

MINUTES OF EVIDENCE TAKEN BEFORE
TIU

SELECT COMMfTTEE
09

DIVTSIO)! Of THE LEGAL PRDfESSlOA ABOIITIO.'* BILL,

TUESDAY. 25 MAY. J847.

Oresrnt

WILLIAM CJHARLRS WENTWORTH, Ew„
TUP. ATTORNEY GPJiF.RAL, 
CHARLES COWPER. Rmj., 
JOHN B. DARVAtL, E,o.,

THE COLONIAL -SECRCTARY, 
TERENCE A. MCRRAY, Eio., 
RICHARD WINDEYER, Es«

Robert Johosoa, Esquire, called in and examined

1. Yon are • Solicitor of the Supremo Court of New South Walee'» I am.
2. IIow lony ainoe were yon admitted ? Abont fire yean af o.
3. I snppose yon wero convemot with the practice some yean preTtous to that* Yea • I
Barred my aructefl w ihe ColoDje / r t »
4. Can yon recolleet when the profenion was amaigamated ? The dirnoa of tbe proEamion
took place rery ahortly after my amr*l in the Colony. ^

You do not know ihw how the old syetem workecU-wheo the two bresclm of tbe wo*
, tinitedi I here had no pereonal axperienoe of the worirfnff of that avatem.

^ C. Hare you at ^ oonwdered the subject of tbe amal^tion of the two bran^ of tbe 
protewion j I hare giren the subject ooostderation» and my opinion is, that the 
reunion of the two branohee would be adfantagaous*

I 7a-Ip what 1 Iq diminisbiD? expense, and in hrineinr fnrwtrA Sn
"ifJu . • ^ate‘m t¥e wdy of failing exp^? I tisil/

the commoB claas of eases, saoh as actions upon hills of ezchangep promissorr not®J/ 
goods sold and ddiTeredp and other cases of no great complexity, where no intricate Waif/ 

// <tusa^PB are likely to arise, it would reduce the expoosee about fifty per cent. ”
J, How do yoo suppose that in these cases the expenses would be so much reduced ? By its 
being rendered unneee^r to employ Counsel in aU that class of easesw The expeoM of 
ar^ng a summons in Cliatnbers by an Attorney b, compared with the expense of arguing br 
a Hamster, ahont the proportion four pounds to ten or fifteea pounds.
10. But if Attorneys were fMo, as they would be in the ereot ^ an amalgamation of (he 
profeswoo, Hamsters, do you think they would be satisfied with merely the Auonieya' fees 7 
I do not ihmk ^ey would he; but no Attorney would require a bri<d in Chamber practice, 
Althoogh he might not be saiMod with m shillings and eight-peuee, which is now ailow^
he would be satisfied with a guinea, and at present he has to pay two roiaeas to Conmk and 
to prepare a brief.
21. WLai reason hare yon lo soppose that Attorneys would dispeose with brieft? There 
would be uo necessity for them.
12. W ould not a brief be allowed on taxation f I should think not; it is not now whore an 
Attorney argues a case,
13. You assume then, that the brief would be dispensed with in all eases where the Attorney
conducted a case himself ? Not in all cases, but in all common eases; for tbsro
would be no necessity for a brief upon a comtuon prociiseory note ease,
H. I suppose the brief now given in sneb oases is a rery short sninmary sort of thing? It
M (ho lUortest wo can give a Counsel; it is tbe ruiiiimum of allowance; I think tho cost is 
thirty shitliogs. .

Ii7-b 15.

26 May, 1SI7.



Vnwrm or mw»ct takm moni t«t mict coMMtmi

EL 61. You think thw that tomolhioj roixht bo doao \n tbU way to loMon «h# «poo«a of law ^ 
1 think fomo reduction might be made—double repUcaiitms 1 think ought neter to beallow^.
62. ll there any part of the practice of tbo Court that might be dispeoied with ? 

ti Miy. 1017, SuppottDg the pi^feuion to remain in its prceent itate» 1 think there might be a ooniiderable
rodurtioa of eipeneeS) bt abolbbin^ common motionSf snd by uamforring ibetn lo 
Chambers; caiee ought to be allowed to be tried by a jury of tweleo poraons, u a matter of
course, without bmng asked for. .
60, Wbat is the foe on molioas of course ? Ono gninoa; and two shUlings ind stipenoo lo
Conneel'i clerk. .
64. That ia double the fee aflowed m England « No; I do not refer to motions of ooone, 
properly so called, which are in fact not mdiona at all, b«ng meroly Counsori signatnre, for 
which tbo fee is half a guinea in England; these are abolished here by a HuJo of Court.
65. What is yw opinion as to the praclioe of demurrers f A demurrer is the least expeasiye
proceeding we hare. • • i ,. ,
66. Do Tou not think when pmons demur they ought to abide by tbe demnirer 7 I think 
nnder ipeeial circumsUncea, where a case is nmde out for it, parties ought to be aUowi^d to 
amend; but as a general rule persons who stake their ease on demurrer, ought to be hotmd
by IL , .
67. Can yon state, as miUer of fact, whether the osrpeoses oflaw are greater or mm now thau 

wore tometime ago ? t think upon contested oaeos they aro heavier than they used to
be. but npoD nodefendod oases they nre lea,
68. Is not the facility with which motions for new trials are grantod. ono cause of tbe great
expense to tbo client ? 1 think it is uving to tbe vtcions system upon which motions for new
trials are made; I do not approro of iu depending upou Counsers oortificate, as it luaka him 
in some sort a Judge m his own case.
69. Would it not be better to have tbe old method of M^iplyiug (of a Am*, than the present 
practiee of a oertificuo f Decidediy ; I may state, that althoogh the applioations lur new 
trials are more numerous tbao they were, I think there is a growing iudispoeition on the (>an 
of the Judga to grant them; they were more readily obuioable sous time ago than now.
70. What IS your opinion of the syrtem of double taxation; do you think tbero is anything 
erroneous in taxing the oosU between party and party, and between Attorney and diont ? 
That» a very difficaU questioo. Then most always be a right to make somo disallowance 
of ooits, because oeearioTwhy clients who areextremdy fastidious, will make yon go to expense 
which you would not be justified in charging the other party, but subject to such special exer­
tions, i am of ofdukm that the taxing of costs, as between party and party, onght not to exist.
71. Would you allow any farther charge to be made aa between Attorney and client, if tbe 
costs of the salt wm taxed f I woold not, unless acme special csm were mode out; for 
instance, if a client ioatstsd npon umetlung unusual to be done,*-oDly in snch oases ; in 
forming this opinion, I asaume that all proper and reasonable charges woold be allowed against 
tbe nnaneceefol party,
72. Would that systom increase or dsereaae litigation % 1 think its teodcooy would be to 
increase U ; there a a considmble amount of litigation prevented br the dread of extra ooets.
73. Yoo think there would be geoeraily a oonaidenhle saving in common actions by an amal­
gamation of tbe profesuon, have yon conridered what wonld be the effect of allowing Attorneys 
to nuke their own bargains in these msuere. Of course, the law against champerty would 
haws to be altered ? 1 thick if it were abolished, end eoch bargmna allowed, it would lead tu 
the most monstrous compacts. I think it is now felt, that the repeal io this Colony of one of 
tbe anckm laws, wiUi refoeoee to bnyiog cbosei in action, will 1^ to moot injarious reeulu; 
there are very enrioua proceeitiDgs frequently uldng place under the Act to which I allude.
74. In this Colony 7 1 believe it only exiau in this Colony, The Act to which 1 allndo.
providm that parties oblsiaing judgment may sell (among other things) clioaes in action, 
belonging to the party agunst whom foch jn<^ment U reoovmd, and tbe consequence that 
tho judgment enditor can pat up for nie any debt owing to tbe other party, ao that by ooU 
lasioa Wween lha party wbo owes snch debt, and tbs Judgment creditor, tbo debt is put up 
for mle by the and boaght at a nocuinal price, asd sboold tbe Act be constraed to
extend to rights of actioD for tort, the consequesoM will be much more injurioos.
75. What do you tblnk would be the effect of introdudng a sort of Small Debts jurisdiction in 
tbe Supreme Court ? I think a very advantageous alteniioo might be made, by giving the 
Supreme Court a small coats jurisdicuoo, in actioos sounding in contract np to a oertaio amount, 
aod allowing Attorneys to praetifie aa Barristers up to that amonut, 1 rocouimond this of 
course, only in tbe event of Ihe amalgtzn&tioo not taking place ; that bung In my opinion tbo 
moat de^tn^o reffsrm,
76. Whst amount would yon name ? I think fifty pounds would be the extent, and that 
should be confined to things soui*ding in debt, not extending to actions of tort,
77. Yon think a jnrisdictioQ of that kiad could be oarriod oat with benefit to the public? 
Ido.
78. On the principle of tbe Small Debts Court 1 1 woold not at all alter the principle of tlie
Supreme Court; 1 think a Court of conscience jurisdiction ought not to extend to cases 
above teu pounds.
79. 1 mean that a more annruary fwadiee should be adopted? Nothing can well Le more 
SQtnmary than the fwactice of the Stjpreme Court, excepting tbe delay on motions for new 
trials, acKl tbst delay ariste from causes which might be remedied.
80. Do yon not (bisk that tbe forms of proceeding in a Court of that kind, might be very 
much a^idgod«as under tbo Small Debts Act? 1 think very little, if aay, abridgement 
can be effected in Uje forms at present used in the Su|weme Court, in common actions. We 
get to mne in tbe Supreme Conrt, in a moch shorter time Ibaa would be occupied io filing a 
plaint, and waiting fx trial or hsarleg, lo a Sniatl Debts Court; and id all eases which sre
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Wjt Jefsndsd, wo fot jodgmoiit in % fow diy«. Thwo ia now littia delay io jeH'"* to trial; K Johtwoo, 
lha groat clog opoo the procoadinga in lha Siiprama Court, ia Uia time that elanaea boforo a 
n«w tHu) motion can oomo on and bo dociUnd.
81. Ify tht AHorngy QfMrtil: How long have you knowa notiono for dow trials lo 
pondifTf f From nine to twoUe montlis*
82. Jiy Um (Aatman : In this common olw of oases, wch m premiwy diHcs, j^oods soM
and doVirered, Ao., is tbsre any amoant niid«r which you woold not allow an appUca'km for 
a new trial ? I woold not interfere wiib that, except by iDcreario^ the amount to which tbe 
present role applies; I wookl make the priociple which now applies to twentv twiuids anolr 
to fifty poond**. ^
83a Yoo would not allow a new trial where tl>e amoaot was onder fifty ponodsf I would 
under (ho same eircumstanoes that it would now be allowed in an action under twenty peund^
84. Do yon think in eases oodor twenty pounds or fifty pounds, where these applications for
new trials aro grantod, that tbe client whoreeotots gcu anything? lie does noi now perhaps 
get much, on accoont of tbe difference between costs as Wween party and party, ai>d 
betweeo Attorney aod cKenr. *
85. If the practice of tbe Coort were not altered in tbe matter of taxation, yon would not
allow a new trial nnder twenty pounds ? 1 thiok the door of jtMiiee sbookl no more be sbnt
to the suitor for twenty pounds, than to one fur a larger amount.
80. It is nut sbut^it is <^mn for one trial ? But there might be sotse misdirec^n, and be 
aboold not in ounse<)aenee, be deprired of jostice; and although ander such eireumstances he 
might not ultimately reodre much, yet he wonld areri tbe injustice ef out only loeing his just 
claim, hot of bmog compelled to pay aU costs oo both sides.
87. Io taattors of f<iods sold and deliTered, and curomon eases of that kind, there oouJd be no 
misdireotioD I Then a role would not be obtained.
88. But they might get a certificate I I do not think, generally, oertificat« wonld begrasted 
in auy such eases; indeed ! bare known oertificatea to be refused in Tory important cases; 
but as I before said, 1 think it ought not to depend upon such a eertificate.
89. ike AHomey Gtiwrult Supposing an amalgatnation of tbe profestioo took place, what 
class of cases do you think wonld be cooducted without employing a Bmbtsr f Aettooa 
tipon promissory notes where the handwriting was denied, most cases for goods sold and 
delirwed, and a Tariety of other cases that I can bardiy specify now-^1 that elaas of case# 
ri'»w tried in the Court of Reitoeets^l might almost say all cases which aro now oondueted 
by one Barrister. When I speak of employiDg a Barrister, in the srent of an amalgamation 
of the profession, I of oonrse mean a seound praotitiuner as Adroeate, rither Attorney or 
Barrister.
90. Would it be with a view of substrtntiRf the Attorney for the Barrister and Attorn^ 7 
Nothing more than that; it wonld be tbe taviog of tbe expense of one.
91. Wbat woold that save? Tbe attendances on Barrister, and attendance at Court, and io 
some oases, briefs.
92. Supporiog the ease to Isst ao hour or two, wbat wonld be the ezpma now } If a case 
lasts the whole day, the fee for attendaoce is two guineas, and however short a time it may 
last it is one gotnea.
93. Wbat would be tho foe tinder tbe chsnge ? I apprehend certainly not more than tbe fee 
now glvea to tbe Barristesr; tbe amount woold depnd upon the taziog officer, as now ; 
tbe Attorney's foe would not be allowed at alL
94. Wbat would you fix in your own mind ? It would depend npou tbe nature of the ease.
95. Whore joq dow got one goinea for atcendanoe, what woold be your fee do yon snppcas if 
yon aetod in tbe double oapadty f I think it would probably be (wo goineas, or perhaps three*
96. In all heavy ctsea, do you thiok a Barrister would still necessary 7 I think more than 
one porioQ would be required to condoct a heavy case, whether Barrister or Attorney ; it 
wonld be quite impotrible for one Adrocate to ctmdnot a heavy case satisfactorily.
97. In a heavy case do you thiuk tbe expanse of a brief could be saved, when the Attorney 
acted as junior Counsel ? I do not oonteniplate that ii would.
98. Then the saving of expense yoa speak of has only reference to triffing causes ? 1 think 
1 before stated, t)i%i in heavy cases the saving would not be so great as ia others. In tbe 
lighter cases the saving would perhaps be fifty per cent, sod in the heavier, twenty or tweits* 
five per coot. There is cue expense of all law suits tlut nothing can diminisb, that tbe 
expense of witneesea, CraveUlng expenses, and ao forth.
99. By Mr Ckairman : 2 should think Circuit Courts would diminisb tliem ? Yse ; but tin- 
tortuualriy the cxjiense of professional men traveUiog, i$ as great as that of bringing witnesses 
«biwD to Sydney.
100. By Sfr. bat-vall: Bolli Attorneys snd Barristers? Both Attorneys and Barristers*
101. By the s'itlomey Gmeral: Aro yon aware that on the Circuits, and io tha Crimioal
Courts, it is not the practice to put briefs into Counsers bauds, bnt merely to give them the 
depositions ? 1 have heard it so staled ; and it appears to me te be a very unsat s^actory
way.
102. Do yon not know that that is tbe general asd almoei universal pr^tice ? I de net, Vu^
I Qiay obaervo. that if the only practical use of an Auoruey iu such cases, is io ohtahi a copy 
of the dspoeilioas and to hard it over with a A*e to a Banistt^, that tbe client must be 
grievously taxed, wbo is compelled to employ and pay an Attorney for such a purpose; while '
I was under artiolos, 1 wss extensively cenoemed in crimioal prooeedings, but aloce 1 have
been in pniotioc myself, I have been very* HuJe engaged lu that way ; when 1 have a ease of 
that kiud, I always make out a brief with as muclC or more, oare than for a civil suit.
103v Do you know that there is one Attorney wbo acts as a Barrister in some CourU of 
Quarter Sessions ? Vet.
104. Are bis feet less than those received by menibers of tho Bar ? I should say oot; 1 have 
given him as much as I uUould have given (o a Barrister, but it Is notorious, that the servwee
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It of tbo irontlemwi to whom you oUade. aro much moroaougUt oftar than tboao of «iy Bamator
wbo ia in tbo LaWt of attanding tl»o Qnarlor Si^wBi. ^ ,
105. Do YOU not know, aa a maltor of fact, lUt hia faoa am gonofalh Urgor ? I know ho liaa

J iUy, 1047. fool aa an advocato io C«orU of Quantr Soanona. Thow baYo been
roGoitod in com whore bo baa liad to Imyo Sydnc7. i do oot think bo ia m tbo ^bit of 
rooeiving largo feoa at tbe Quarter SraatMia, in Sydney. A oaao baa boon reforrod to, in wbirh 
bo ia »id to have rocotYod ono Hundred pounda, lo go 1i» Berrinia to defend a man, and m 
which tbe (a^ paid to tbo Barriaier waa only too gninoai. He bad oo doubt lo loaeo bis bu«Be»M 
io Sydney, sfwciaUy to attend to that case, (whirh tho Barriatar meat likely had not) and 
prob^ly ha Wat more than be gained by it; at all otyoia if tho profottiou bad boon amal- 
nmatod. tbo client would liaTO iaY<.*d tlM ton guineas, aa but for tbe dWUion bo would haru
diapooaed with tho Barri^tar'i sorrWei aitcgeihor. ,. ^
106. By Mr. Vnnde^ : Hare you read the oTidonoo of Mr. Ooruer, giYon before tb*i Com- 
mittea laat year ? Xei, sometime ago, but I do not now well recollect il; I attended boro 
tenday witbont aay protbrns aorioo, or I would have come better prepared,
107. Yon probably reoollcct that it tended to ahow that nodor the oW lystom, when there 
was an amaUamaiion of tlie two bronchos, tbo ojpenBaa were greater than they liaTO boon 
nnee the iBviaWo t My own impreation k not that beseemed to me to think tboro waa not 
much difference in point of espeoae bet worn tha old ayatnn and the now.
lOd. 1 think hia ovidonoa tended to shew that upon a coniparison of bills of ooatt, tho average 
aipinsro aro leai at present than they were borvtufiro; bow do you reconcile that, with the 
notion that tho expense would be dimini^ed by ibo amalgamation of tliO profoamon ? t cannot 
eoQcetve bow the opposite oondosion can be eocno to; tliat tbero must bo sow# reduction is 
plpabW, uuloas tho taxing officer wero so rcmisi, as to allow practitioners feca io both capa- 
citioa at the same time. Tbe differenoa of expoDSO might depend upon tba difference of the 
EnWa of Court. I boUove in tha old time^ piriWe wore obliged to go into CoaK npon a 
pruniissory note where there was so plea; all (hat cla» of oases would make a diffaronce as 
about eevoD pounds to twefity-one pounds, and woold bo quite uncoaueciod with the subject 
of amalgaaiatioo.
10&. Have you at all cowdmd, or do you know anything about the practice in Amenra ? I 
have read eomowbat of iu
110. Do you think there the effect of tbe amalgamation is to make tbe cost of eaaes leas ? I 
have 00 mosos of ascertaining wbat aro tbe expenaoe of AmericaD proceedings.
111. Tour opimou ia iu favor ol amatgamating the profesaiou f Decidedly.
112. Do you not thiok the same cauM would operate to occasion a rednetian of tbe expensoa,
if the prindpW were carriod farther, aud anyt^y were allowed to practise ? 1 think not.
1 boUevo It would be beuofidal to those who now conduct legal cases in a pecuniary point of 
view, as It is not probable that pmoni unaequainied with legal forms and leehoioaliiiis, could 
oompeto with those who had made tbon their especial study.
IIS. But may we not suppose, that tbe public would not s^oot incompetent men, boi would 
employ men talent 1 No doubt they would occasioDtUy obtain men of talent.
114. If they took tbe whole range of tbe community, would they have any difficulty in 
obtaining men of talent? No amount of general ability would make a man competent, if he 
were deficient iu point of technical kuovle^e.
115. Might yoa not leave ii to the public to select men who were qualified ? I do not think 
in the lung mo, you would reduce expenses by that ueane.
116. Then why in the long run, should letting a particular portion of tbe community practiM 
reduce expenses? 1 have oot said that it would i what I say is, that rendering it competent 
for one person to conduct a suit, instead of making it incumbmt to employ two, would reduce 
the expenses.
117. Are jyn a^ire, that st Home there la a aub-divisioii among Attorneys 7 No doubt, and
that I cooler strictly a diviwu of labor. '
118. When you snggest, that Auoroeya ibould be let in to conduct cases up to fifty pounds, 
Lave you oousidered wLeihw up to fifty pounds, Barristere should be allowi»d to act as 
Attorneys ? i should have uo objection to that; but I have not at all considered it. In 
fact, my mind was cmed more lo the analogy of Sheriff#' Conru, where Attorneys arc allowed 
to practise aa Barriatm or as Attorneys; aod where Banisters are allowed to praotise sa 
Barristm but uot aa Auoro^yi.
119. Are you aware whet^ ihc-re is any feeling among Attorneys, that renders them reluctant 
to give ovtdcnee before this Cemmtltee ? I have heard one gentleman exurces au opinion not 
of reluetaace, tot that it nnght be prejudwl to btm«

aware wbeth^ there ia a rvinctanoe lo give evidence, respecting the practice of 
genwally, on account of the liability to cnoonuter an adverse opinion ou the part of 

the Judges r I do not know of any intunce,
121. Ja it uoi raibee a general opinion, that certain persons wbo have given evidence are 
IB disfavor with the Jod^ ? I cannot say. ®
1^2. Yota own ^nion is, that the sonimary control tbe Judges have over the Attomevs
has M influenos ? I do uot say that; wy own opinioo is, that it has that tendency, but I 
cannot apeak to any mstaseea. '
123. Yott u»mk thm tlut it out mn d«t«r tl>«B d(^g wbat would in ittolf be proper f It 
may possibly do so. r r * **
m. In t)» Am.tguuiioi) yon Motempl.te. would yoo propoM tbM dl pmctilioners diould

^ I"*!®* ^ e gJd deal of conekler-
*«*''»• My oiHDtuo tbM if tt were prnciicable the Bench .bould hare gnmmiiry

P".’* ‘I** Court OTer iu practitioneu i,. . gener.1
power, to U> exercbed without the ioterrentioD of » jury, and
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115. Thea I amlmunr} tW tbe •untnar]' power poMowiod by tbo Jad«« at prewnt ie not b 
conrtociro to the freedom of ipeecti on ike part of efaU portion of tbe profoMion t I 4^ ll
think It IS oetubunvt to it; bat ik« imm« remark applies with equal force lo Barriaten nnder — 
tue preaent syatem, aa they are equally liable to be prohibited from practising by tbe Court 25 «*T. 1M7. 
for the aaino sort of mieoonduet aa that for which an Attorney would be striKk off the roll.
U » trees Barnater «nnoi bo diibarrad. bet the difference ie merely aominal; ba b equally 
affected by being prohibited from praetbing, and aa the only eaaaa in wliWt ihe Cooiteter- 
^ the power. «iher in r«^ to BarrUters or Attoroeyi, b for groei mbbeharionr, affect­
ing tbe moral clMiracter of the practitioner; tho sroalgamatioo of the profesaion would not 
aff^ iliia qaetuos. In fact tbe first pfaetiiionor who wiia so daslt with here ainoe the 
dmawn of the profession waa a Banbter-at-Uw, wbo waa struck off (he ri4b for n 
on tbe application of the present Attorney General.
IM. Do you not think it would be adTsoUgeona to tbe public, that any person aeiior as an 
Attorney should hare the same freedom of speech aa the party employing him ? Yae ; but if 
the profeoMon were ameljiiMterJ, a11 pruriitionerii w<*eld Jisre precwely the ttme dime of 
fre^om ot ipeech u Bmiston heve now. I hive nerer heard it noggmei that be^e the
diTWion of tl>e proioSMoo any elM of practltionm folt any resiraiat npoa Uwir freedom of 
Apaeebe
i27e WhiUt yott were WTtn; your articlee yoa had cooskUreble erimioal practice 1 Yee, for 
aboai two yean, *
128. Are yon aware why it k that Bamitm here do not ree«Te briefe dirfoi from the partm 
ihemeeltn m criminal cam, or from ihoir frknde. aa at the Old Bailey in London t ! am 
not aware why it ia, bnt I brieve it k oomidered hw practice,
12!^. You do Dot think it ariaes oot of delicacy to the other branch of the prof^ioo f h 
ooTer struck me ao; it k not eoDiidmd repniabio praetke for Barrkten so conmnokate 
with pri^onere.
130. You are aware that that ia the practice jd the Old Bailey t I know it k, but I am not 
aware that it k the uoiveml pructico aroon^ the Bar at Home ; we kuow from tbe oewe- 
pap4^r8 that the thisf k done, but I belkre that ** Old Bailey practice'' k aootber oame for 
what k ooneidered not tba higfhest pnetioe.
I3U With ros]«et te htiyng paniee free from beiof tobjeot to taxatiem, u between Att^ney 
end client, yon era of opinion it would opmte UJ ? I think so.
132. W'’hat dlfft.^oce can you point eat between tbe case of an Attorney and hia client, and 
the snrgeon and hk patient t Tbe natore of the Imsioae leema to me to be eeaemiaily 
different. On tbe one hand a west amoont of tronbla may arise la a iavsoit wbieh cannot be 
tWeseen, asd on the other the client would be ignorant aa to whet bargain be ought to make.
133. Why should oot tbe relation of Aiiomet aod oKent be pot opoo the mom footing as the 
ration of snrgeon aud petienU^why should not a party ^ left to make a bergain or not, 
aod if no burgiun were made, why should it not be left to a jury of tbe conntry to my whether 
or not tbe chargee were reasonable f i eoneriTe such a system would beimpracucaUa, and if 
practicabKs that it wonld not be desirable rither for the public or the prolmiiom
134. Do yon not think a jury would be apt to cut down many ot the ohargee that are «EuUy
in an Attorney’s bill of costs ? No doubt *
133. Do you think they would tolerate, in tbe case of the suig;eoD, a charge for writiog oot 
label of phial,^putung on tbo same,»dclivery of same ? Thai would (kpeud upon vhecher U 
was tiscessary that tbe surgeon should do it,
130, Can anythifig be more necessary? I beUave the forgeonnever does it hioeelf; if, 
however, it were neccMary that he tbould go to tbe d&eojUt himself you would not pay him 
aa you would a common porter.
137. Theo yon woold uot like tc subject an Attorney's bill to the same scntlny that you 
wonld a surgeon's ? I would not.
138. Will you state yonr reason ? There is a very unfounded prejudice agunst all braacbes 
ef tbe Uw ; one k, that Attorneys' fees are extortionate; aootW, that their bQk are osariy 
all fiction. Tbe eervicee of lawym sre much lees appreciated than those of doctors.
139. Do you cot think that many of the ehsrgea tlmt get into billa of costa get there solely 
because there k a list of allowed eliargm, and they bring allowed, bnaiDcsB k done for tbe 
purpose of getting them into tbe bill t It may be so, occasionally, with uocccMieotioaa 
practUiooers, but not generally. I thiok charges come to be allowed because it k necessary 
that the basinesa shonhl be done.
140. You think the effect of leaving the matter tc a Jury instead of to the Cnxiog offictt, 
would be to reduce bilk of costa f I think so, but not justly.
141. Do yon not think the effect of showing contracts to be made, filing the smonot to be 
peud to ibo Attorney for oonductiug a case sud bringing it to a mUfactory eun^uskm, would 
be to out down iwo-thlrda of the present proeeedmga—to annihilate them-^If you xuidertook 
to conduct a ease fur ten pounds, would you not do it with the least possible expense and 
(rouble ? I believe under present rircDmataocas Attorneys generally iuear no exponse that 
they can avoid.
142. ! thought I underitood you to aay, that ehargea were put into bilk of costa because they 
wore allowed by tho taxing officer ? I said it might be ao to a eerUin extent, but the questios 
was, whether onder a difftrront s>*stem oonsidcrable nnueceoary expenae would be avoided,
143. Do you noi think a great number of the itema in billa of eosu which are allowed, 
sre confiderably overcharged 7 No donbt some of tbo items are ovorpaid, looking to ihe 
troubloi but (hm arc many items much anderpald; upon the whole, professional men are by 
no means overpaid.
144. They are very like charging for tying the label to the botUc ? No doubt, there are 
many chargor for niAlters done by on Attumey, which a porter could do as veil, for isataoee, 
carryiDg a brief to a Borrialer.
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R. JohT-<*, 145. And which in Uti AlinrwT* do not do ? Wbore Aitomeyi keep clerks tb# clerks *»• 
F-*9- them, and where no clerk i* kept, the Attorney doe* th^ himself. ____

14C. Do TOO not think tbst a in»n who pUoee his health onder the k^ing of
21 M«r, IWT. in him. M one wbo has roooniwto law does in a

147. Oo TO® Ml know tliat in some countries the same odmm atUebes to the P««'« ®‘* 
iirieon, m auache. here to the practice of law 1 No doobt in some oounlr.es of Europe

H8* Do*^/Mt"udnk that the freedom from that odinm, which tho ^

MioTi, is attributable to their oWgm being subject to tl«
aware that it U attribuuble U> that cause, as in Uh oonntnes to wh.ob I hare referred there
aro legal tribunals to which partit* may go. .
14'J. In Iialr and vSpaia Ois same impatalioos of malpractice and ^rt.on are ««t upon me 
medioal pswfesrion, as are cast upon the legal profession liore—lo what do you aitnboto tl.at 7 
1 should altribnio the absence uf snch a feeling in England, to the fact, that the jieople are

m Do^yorMt attribute it to tho esisteoce of sUicler principlos of medical honor in

151. U ttot that atlriboUbio to tho supoff ision and control of public opiaion ? I admit i\M, 
252. I« oot the jurr tbo mcaiie by wbWi public opinioo U brought W beor upon iho prv'- 
tenoQ ? That U luiutf a long way; I haro uo doobt that public opinion opwat« a« much 
upon the jarr, as orwu tb© medical profeS'don ; I do not think tho question of a jury would 
affect the matter at «01, aa I beUowe a Judge in Sjwn* would be as much in the mat w,
aa a jury in England, if public ofMoiou ww aa enlighteoed aod infiaeotial m bpaiu, at it u iu
Enala^d. .
153. NVhai are the wriU too thiok Ukely to arise from leaTing Attorneys and clients to agr^ 
fo what should be the limVa o* cipeaae ia a aoit? I think it would be liable to thia etiN 
that Ihe Attortwy wooW hara a direct, a personal iut^t in wtlUng a oaoao aa speedily as
l^^ls that an esil ? I ihmk it would lead to unfair means being resorted to for bringing a 

ause to a oondawm ; it would be the interest of the Attorney to soap up hU opponeD^ and 
to ha« recourse to auy specieeof chicanery, to say nothing of grosser things, snch as snboma-
tion and perjory. ,, • i. .1 .
155. Can you point out how pwjnry and subomatkm of psrjnry would arise Iheti, tuat may
not arise eow? Tbe Attorney has very little t^raptaUon to anytWog of that sort now, 
bscQUOQ be haa to coudiMt bis case fairly, and is paid in propodion lo hia labor-
156. But » not the client now oiposei in a greater degree than the Attorney could possibly 
be, to tho temptalkm of anbomation 1 No doubt; bat be is noi so able to pul it mto eftect 
s« he would be if be were to conduct bis own case.
157. Yon Ibinh Attorneys wonid gite way to the tempUlion of suborning witno«es, if they 
oonld thereby put an end to a suit 1 I do not say that; but the tendency would be to degrade 
tbe profeettou.
158. Tbe same tendeocy oxisU wiii regard to the suigical profession, to aggratate and keep 
open wound*; but such imputaliofli are not made in English communities, alibongh they 
are in Foreign oommoTiilies ? My own impression b, that there is a eaei difference between 
tbe pracUoe of sn^ery aod of law; tho same opportunity does not exist, of doing injury 
saeretlT, iu the ease of a surgeon, as in that of ao Attorney.
159. Do yoo oot thiok it b easier for a porsoo to atimn a knowledge of law than of surgery ;
and that, therefore, it is more easy to detect malpractice in law than in medicine 7 I liiTe 
00 doubt that a party might more easily detect, not malpractice, but improper treatment iu 
a law suit, than be wonld in a case of snidery. ^ i. •
160. Then what is the di£?renoo betweeu the practice of surgery and of law, that inakee it 
ynore dangtfoos to the etraimnnity to leave the conntry to judge between an Attorney and 
client, ie cases where there is no agreement, than to decide iu medical cases ? It seems to 
me that there would ba a freater temptation to a legal practitioner to terminate a case 
unfairly, ihan there could be to a mediea) man to protract a patient's illness.
161. Would not tbe character of a man wbo did so soon booome known ? No doubt 
g.^ ehaiacier would erentually succeed against bad character ; bnt a course of that kind 
ought be panned for a length of litne; boi io the case sappoaed, tbo olient would not be 
dimtbSed, becanae hia tntcretu and that of his Altorne)* wonld be idontioal after tbe bargain 
was made, via., to beat hia adTeraary per/ea <tut pft ntfoM There is also this iu5up4*rable ohjoo* 
tion (0 inch oompaci*; ibat (he ad?era© party would not be bound by (hem, aed (beriient would 
always lose whateTcr he gave Ids Attorney beyond what shnald be rocoTcred from bis oppo­
nent; rf oonrse no one woold make such a baigun, wbo nnderstood it.
163« With respect to ihe preamit practice ef grantieg new trials, I presnoie you art 
aware that at Home, where there is no certificoie granted, you cannot get judgment till tl^ 
first four days of the MoviDg term 7 Yes; but the Judge has power to order immedUte 
exeeution, aod it » rarely that more than four or five weeks cUpee io England bei(»re the 
day of tri^ and time fur moTirig fur a Buie Nisi fur a naw trial.
Itid. What is the proportiuii ut canies in which certificates are given by Connael to those 
triad 7 It is Impussible for me to give n satAsfactorr answer to tlUt question.
16^. Has the nnmb«*r of eases put duwn for new tr^ exceeded twenty each term; I should 
think they have been aader twenty.
165. How many do you think have bean the causes tried ? Il would be quite a guess if I 
were to answer the qaesliun. 1 would ubterve that I do not think there lUve been, by any 
means, more certificates granted than the cireumManoea joitifii^ ; but 1 think ranoy, where 
oertifioairt have hern given, woi^d bo refnsod a Rule iViri, and 1 think tWa are some ctM 
where a Rule A'til won’d hare been granted, whore Counsel have refused* X thick, iejustite 
his ben d^f both ways. 166*
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IW. Tbo doJBj of brinjpOff COOMB to heorifij on orgnmoot boo ariBBO fro® tbo orretrs of R Johom, 
booincM on llio popor ? Tbero hM boon an BccnmulaimB r»f arrearfi
167t Thopo wore do arrean of now trial cam I belioTo before the Dank com and tbe loog ' ^ 
cridilDBl CABO which ran Into tbe term 7 I do not thiuk the orrwi tre wholly owiog to that. ^
I think tbo Court, from the malUpUdiy of other dotiei, it not compotcnt lo dispoM of bU tbe 
new tri^ moiione pot down for it for intLanoe, Urt term tbero were oot more tbao throe 
or four ditpoeed of. I do not think it if nroftry tbore tbould be the delay that now takea 
place; I think the oeiu«l uigbt be tried imoediately before tbe ter®, aod ao application be 
made for a new trial within a week afterwards.
168. In the ereot of the two branclm of tbe profeuion beingamaJfamated, do yon oooeider 
that the Barrister shooJd undergo any inch ^xeminaBon u Attcprneyt are dow eubjeeted to 
It appear! to me, that it matte® rory little whether parries wbo praoriM ae adfoeatee are 
examined or not, becaiue lh*7 are under tbe eupemsum of tbe Jndgee aod of poblioopiruMi; 
and if they were inc4»ropeteot they woold not be employed.
166. Are you awaro that there U at present a Tory atrict examtrurioo of Baniaters, before a 
Commlarion in tlie Iona of Conxt f lam aware that there la tUa poww toexamiae them, but 
I belioTo U is not enforced; that, bowerer, ia prior to their eoieriDg aa students, and of course 
is not tuppoeod lo hare reference to Uw. I am not aware that BarrUten undergo ao 
examioatton of any kind upon legal tubjecCs.
170. You have ^uken of ita not being fair to Attorneys to briog tbe® at onee into mope- 
titlon with Bamsters, at Quarter SeeaioDS 7 Not oocaaiooally ; that is to say, they may have 
lo conduct a ease or may oot, aooording to tbe paucity or abuodance of Bart^tm.
171. Do yon think no advantage arisea to tbe public, from the p*«y who receiree the fee with 
the brief, not beiog tbe pvty who marks it ? I do not think there ia any adrantage in that.
I aro in the habit of recriring fees io Conrta where Barriite® are not repaired, end 1 do 
not think I ever mark leea for a Barrister than 1 should retain for myself.
172. Are you not aware that there was, under the old syatem, a teodeccy to larger fees tliafl 
there Is now ? I do not know praoti«lly, but I believe that was not the ease.
173. Are yun not aware, that It is sud ooe p®etittoner nsed to mark briafi for another, 
who in retnro did the same for tbe former; so that it was ttoderatood each should mark 
large fees for tbe others, so playing into each ctben haods 7 I do not know ; 1 nerer beard 
of anoh a practice ; i think the taziog officer would render snch arraogementa abortive.
174. Would not aoeh a system as you deecrihe he open lo that abnee ? 1 do not think that 
abuse would follow, the taxiog officer wonld recti^ that.
17^. Yon prefer the taxing offioer to the liability o( going before a Jury ? Yes; 1 do pot 
think a Jury woold be at all oompetent.
176. Do you think it reqiures a knowledge of taw to tax ao Attorney's bill ? I ibmV h 
requires ao iatimate knowledge of tho pmetioe.
177. Of the practice ? Yes, a man most have an iorimate kDowladge of the practioe of the 
law to know bow to tax.
178. Why should there be more difficulty io taxing an Attorney's biH, than iu deciding upon 
a targeon's charges ? 1 think the quesrions of quanhan rntmU are leas complicated upon a 
sargeou’s bill than upon an Attorney's. Tbe surgeon's work is all done by himself; when 
be charges for as attendaDce, it is known whether be has attended or not, bnt it is not so ia 
the ease of an Attorney; and there are some who seem to think, that au Attorney's aUendasces 
are merely imaginary.
179. That is au existing impreseioo, do you oot thiok that has arisea from its bug tha fact, 
that they are so in many cases 7 I do not.
180. Do you not think it wonld be coapetefit for him, to give evidence befm a Jury by 
skilled persooa, that the bnslnesi charged for was neoessary to be done 7 I thiok the trial 
of an Attorney's bill would be ao intarmioable on^ if yon were to go into these questions.
181. Do you not think such trials wonld have tbe effect of redneing Attorney's Bills, just u
tailor's bills are now reduced 7 1 do not dusk so; thm is a great diffisraioe betweeu the
two sorts of suits.
162. A tailor's bill nugfat be made just as long, if thme were separate items for putting ia 
sieeves, solectlog buttons, Md taddng on same, aod so forth 7 But if tbore were a niHMssity 
for an attendance, to asoertain how the sleeves should be put in, or ihe buttons tacked os, 
there would be more analogy in tbe two cases.

FRIDA y, 28.Vf.fr, 1847.

yvt^tnt

WILLIAM CHARLES WENTWORTH, Esc., rWTiiiCKaii,

THE .ATTORNEY GENERAL, ROBERT LOWE, E«e.

Rudolph John Want, Esq., further exareiaed:^

I. Have you any suggesUoDS to offer as to the best mode of curriLiling tbe expenses in Common 
l,aw ? I would, in the first place, abolish the fees of Court altogether ; in the next, I would 
abolish the mileage of Bailiffs, which becomes rtlhsr a severe tax upon tbe service of processes.
More Bailiffs should be appointed, with salaries, whose duty it should be, not only to sexre 23 May, 1347, 
all civil processes, but all criminal tubponas.
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R. J. fi. Yjmj Wimld P4Y them by & AElwy t Thfy $xt pwd by a «Ury nuw ; bul ihty g«l mileime 
wh«D tbfy travel Mynnd a certain distance . thev now receive eight-pence a mite. Instead 
of tlMd» fiailiffi ought to be appointed, having a farger circuit than they now have, and be 

terre and perform all other duliea within that ciicujt. I have
frequently had to pay from dve tn^fleen pounds for the service of a tumcnoos. which, I am 
infotmed, is often made in tbe following manner; the Bailiff writes a letter lo the defendant, 
enclosing a copy of the suounons, and requesting him to ackuoa ledge the receipt of ti ; which 
being done, the Bailiff then returns the writ at served, and charges hit mileage withoui 
travMhng a mile from his own dcK'r.
5. Have you any other suggestions lo make ? I would also aboIiaU the poundage fees in the 
SherifTs Office, whirh are a grtviout aod oppressh^e tax upon a poor man . I would aUUith 
the new* rules, relating (o special pleading, entirely \ 1 think they cause very great and uone- 
cenary expense.
d, What would you substilnte in their stead T The old rules of Sir Pranrii Porbei. 
d. Yon would allow the plaintiff to give a particular atatenunt of what he claimed, and then 
dlow tbe defendant to give a particuTar statement of his defeac *; and make the one adhere 
to hia plaint, and the other to his defence"^ Yea*, if you look through the bills of costs 
printed in tbe appendix to my laat eridrnce before this Committee, you will lind that much 
of tbe expense is occaaiooed by tbe pleadings, especially in the cosU, marked B \ there arc picas, 
replications, double replications, rr^indera.aur-rcjoindfrs, and demurrers almost without end , 
and theae give rise to end!cm trouble and expense , but few persons thoroughly understand the 
new nles of pleading, and it is not probable that they w ill 1^ understood generally in a young 
Colony like this for many yeaia With reference to this point, 1 find there it an article in 

The Jurist'* of January 2nd, 1817, which coincides ao much with my news that 1 will, 
with the permusion of the Committee, read it \ il is from tbe review of '* A letter to the Lord 
Ch^Mtllor on tbe Reform of the Law,*' by John George Pbillimore The parties might, 

if they cboae, agree beforehand as lo the points in dispute, and bring them ready drawn up 
*■ for iot Judge's signature ; in short, instead of a declaration, which lelli the defendant 

Botbing, and a bill of particulars, to which he looks for itifonnation, a bill of particulars 
^ would be sufficient; and instead of a demurrer drawn out on paper, and the points intended 
* to be argued stated in the margin, to point the attention of the Judges to the real issue of 
" the case, the statement of the points wonld be enough^lo tbe indnite relief of the suitor, 
** and the manifest beoebi of snbaUntial justice. It is very common for tbe Jodm to cois«< 
^ plain that the points intended to be argued are not specidcally stated, but that tncT are left 
“ to collect them from (he demurrer itself, at a coDsiderable cost of time and trouble. Now 

if it is not oeceaaary for the sake of the Judges that the demurrer should be formally drawn 
** out, what purpose coes tbe formal statereent answer 1 to a'hom is il inteuded that it should 
" give information 7 what object does it effect that would oot as completely be accomplished 
** by tbe sutetseot,to which the demurrer is, for all practical purposes^except oppression aod 
** expense, a mere appeodagel To be sore if this system were adopted nobody would be 

obliged to pay money he did not owe, or lose money due to him because his pleader had 
** pul‘* this he If readyio verify’^instead of *Ubishe prayimay be enquired of by the country 
** because no avenaeot had been made of the matter not necemry to sust.iin the action, (as 
** in Hay ter t. bloat, 2Mee.,and W. b6,and Smith e. Cox, ll Met., and W. 46,) and which, 

at tbe trial, it would have been nnpertinmt to prove ; or became, though a good cause of 
** action was stated clearly, formsKy, and correctly, it was described as one kind of breach of 

doty iartc^of asaaoiher, (Harrison r. Matthews, lOUee., aod \V. 768,)—asa debt instead 
of a damag^^ltbe claim being for money only); or because a plea was bad for duplicity, 

** (DietJichien r. Giribilei, 14 Mee., and W. 815,) or for any other mistake in the unspeakably 
** abfora jargon in which the Lawyers of former days displayed (heir ignorance of juritpru- 
“ dence, and tbe wantunnen of their awkward ingenuily. But ibe professed purpose of spe« 
** cial pleading would be attained, and this aboodant source of iniquity and oppression would 
** be dioked up—a calamily which, as Lord Eldou is not alive (o avert it, society sooner or 
^ later muat uodergo. Instead of two siatemenu io trespass, one of which is almost always 
** purposely misunderstood, and therefore leads to a new assignment, as it is called, the fmit*
" fol mother of numberlesi iniquities, one ioterriew, in winch tbe date of tbe charge or 
** chtrees meant to be relied npoo was dirtincUy given, would be lufficienu Let any one 
** cast nis eye over the reports, ancient or modem, and see whether^ if such a system were to 
** prevail, the most revolting fully and flagrant injustice would not be repeal^ly avoided." 
He coDclodes with this sentence, ** * Give me matter and motion' said Descartes,' and I will 
** ‘ make a world.* * Give me special pleading* said the Norman Lawyer, * and I will take 
** • care that (he weak is, ia a Court of Law, as well as out of it, the victim of the strong ; 1 

* will take care that tbe rich mao has at least a chance of getting aojlbing he has a mind 
** * m ask from tbe poor ; I will take caiv that justice is no sore protection, and injustice a 

' certain cause of defeat' And can the deformity of such a state of things be exaggerated 1 
** Drawing kts^tbe inspection of a chickenstomach^the flight of a bird-<»the neigbiog of 

a bors^nay, trial fay battle—all these ways of decisiuo give justice at least an equal 
^ chance. The caprice of a Kiog^lbe passion of a woman—tbe will of a Priest—do not 
** always preclude alt posaibilUy of obta^iog it. Bridogr, in tbe dae satire of Rabelais,
** dings dice to koow how he must decide; but with us /As dicii are loaM in favor of 
*' chicane—-fraud has an advantage."
6. I •« that Mr. Phillimore is for allowiog demurreTs—-would you allow demurreis at all 1 
There would be no specUl dmorrers if you aUilishad ihe rules of special pleading.
7. Ue does not seem to think that it would be accessary tn do away with all demurrers 1 I 
would let the general issue put all matters at inue at once, as was tbe case in Sir Francis 
Porljes* time.

Francis 
by their means 

actions

8. Yon wonld have tbe general issue with a notice •, in fact, yon wonjd adopt Sir 
Forbes* rules t Yes', I do not think genenJ demurrers objectionable, because by Ihci
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an rrequaotty more <-(p«diiioufly deirrmin^d, withoui ibc rzoenw and deUT af tn»l il j u.«, 
It law the.petal denturrrti principally ''Pw* •«« *Uy af tnal. R. J^eai,
the dlm.il'’J *‘^.7 ‘ “I •fUrHa«3,, or would yon bind him down lo —------ -

*ftf rward. ? I would allow him to amead only when tba law
iMcoYame n f ■ j"*; V* tolerably clear, and the demurrer i. clearly either
tpectjl»me or fur delay, I would oot. ^

^<*»wry fWraf ; You would allow him a. af recontae, aa in the preeent practice

■»
bui l"a,ri‘'r7,K‘"’'’ ’ I <Io not recollect any by name.

/i law^wi£^'«r. ' V «(^ion you would make u to thi. branch of

5th the Admit,iatralioD of Jutti^Act,
frefe rnr„, the aect.on. which Rire tbe Judge, the power of forcing partie. to
a reiereact of ihe acUon, agauiat their content. “

"*’* “f’ ‘‘ <mpoa..ble for a Judge and Jury to deal with«
ore.ir.t ,n.? ^laconernieoce in . few caae. ; but the eiolaiion of our

V K •*' ‘**“8 compelled to bare one'.
^ dee ded by one of the Jerka. or aa officerofthe Supreme Court, U not to be balanced

* J“dge and Jury being occupied a lillU looger in the 
S^e%7 r /rjT* “J acconou. There are a number of caaea everted in

Stephen . work, on ihe practice of the Supreme Court, in which he 
(mya-»< J he power conferred on the Conrt and Judges by th* 18ih aertion, u of a novel 

tharicler ; and numeron. apphcatioua have been made for ita eierrim. From iheae a few 
weaelecteU w.ih the result in each c*»e, for mote eaay reference. The enactment—whuh.

^ no dotiU, jf narrowly interpreted, would have failed to effect tbe good reasonably eapected 
frora u^hw Ufea joaghl to be rtcteodedp moch Leyood lU fur reetoing. Tbe pwiiion 

’ enibracet, only, clAsmi which «rUe out of, or maitert oi sccoaot indUpufa between
Uie parliet, IheM term»p u will be aren, h»Tc iwired ^hkh
wjn proUbly not be erlcfided/’ He thezr proceedi lo gite the p4rticulan of the cMea. ia which 

ihe Coufi heve referred utuM* under the Act 1 beliere that lo England, the CommimoMfi 
for tU aweadmeru of the Law, recommeoded that thii power should be riTCD to the Jndsn, 
hut their recommeodalloo hm not sanctioned or carried oat by ParliaaieDta 
15 » Tcferenee wbertter there is a set off t Tei, gea«*Uy.
17. /Ac : Do you imagine, that the practice whkh haa mwn up uoder theta
tectiOHs, of the AduiDitlralion of Justice Act, it dctrimeaul to sailors t 1 do. I will 
you the case of--------------------------ewn« —------------------------ that caae went to trlaJ, aodaK ♦ * 1 aV O ♦ ^ wwiiw liJ UsMy HIU
at me truj ine Jndge without my consent, and agaioft ray wish, referred it to the Master; it 
WM a case to which one partner sued another for raoney doe io respect of the partaenlup ; 
the only question therefore that coaid arise was, whether there waa or waa oot a hoal accooot 
sialed her ween the partner, and whether the plaintiff couH recorer tbe amount toed for. It 
waa refer^ lo the Matter; the Master reported in fs7or of the defendant. the plaintiff applied 
lo set Mioe the award, and it was set aside ; the case waa then again set down for trial, tried, 
a verdict WM given for the plaintiff, and there is now ao applicaiiou pending for a new trial, 
and wc sbau roost problibly have to gs> over tbe came grouod again. 1 give this aa an Ulna- 
traUun of the eapense, occasioned by the compulsory power of reference; by repealing the
Jdth and 10th section of this Act, I think that a considerablcsavisg in ibc expense of lit!ntion 
might be effecird. ^
18. You th-uk these references generally increase the expense to sailors 1 Yes ; they are 
unsatisfactory both lo the clients and tu the profeaion ; upon this point 1 scarcely think you 
w lU find a djtseatient opinion.
19. Jl saves the Judges a great deal of trouble, aod lightens their doties very cousiderably ? 
To a cerLain degree no duubt.
5i0. Is Ihere any other suggestion you woold make with reference to diminuhiog expenses t 
Yes, 1 would abolish our niles relalrog to applications for new trial, and adopC the English 
practice of Rules by which considerable expense would be saved.
21. Bf/ .Mr. IxrM : Do not the Court always grant Rules .Vlwtt Certainly not always, bnt 
I ibiak that allhoughlhe Judges may he inclined to gnmt Rules iViW, still that if the English 
practice of applying for a Rule jV*h for a new trial, were adopted m this Colony, tbe Court 
would not grant il, unless a itmtrg prima^aert caae were tuade out.
22. You think there is now hardly a prirnaykd$ case made out 7 If you allude to tbe do(ic« 
filed under our rules for new trials, it operates as a stay of proceedings, witboul reference tu 
any case that may be made t^i appear on the face of it.
25i Bp Me Wffomey ffenrrai : Under Sir Francis Forbes a Rule Nisi was applied for? I 
am not ^ure, I know not whether it be atlnbutalde to the present system or not, but I feel 
satisfied th^ unless sone alteroiion be* made, none of tbe cases tried at the last sittings, and 
where notice of motion for new trial has been filed, will come to a hearing for twelve or 
eighteen months.
24- Bp Ms Chairman : Whit is to prevent it ? Tbe enormous arrear.
25. How has tlus amen ? It is diffienh (o account for it
25. By Mr, Lou:*: Do you approve of requiring Counael to certify I If tbe English practice 
frere to be adopted there would be do necesaity fur certrficotea

27a

V
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IL J. Wttir 97, Do you not tbink it » Ud pncti«, inasmuch u it mokei the CouiweJ io lome tort »
in hi, awn cmc^ ll U required in Koflaod, in ftppe»li before the ^jnd£0 io hi» own CMC ^ ll U required in Koflond, in nppeoii oeiore me iio«pr w , 

nod noC only *>, bul il rourt be ngned by on* of the Cour«l who eppenred in the Court
aii M*y, WIT. , 1 Ihmk in oome uiiUncf# U m»y operele injunouely. X hate known tome c«m»

where Coun«l hnec refured to certify for tne. when I Iboughl they ihould have eigoed the 
certificate ; ii operaiw howerer, beoedcialiy m many iiutanceei in preventing vcxalioui appli*
cations being made, for the mere purpose of delay. i. u
98. thf Cfuiirvutn; And I suppose in »ome ca»e« hare signed, where they ought to have
refused t I do not know,
99. fte Artomty Omenl: You have known Conniel refuse lo cemfy 1 Yes.
30. And you ibink they have done to in some cases where they ought to have certified* J
think so. , ^ r u *. _ji
3L Does not that shew that they are not proper judges in those cases t I could hardly say
that i H would rather ahow their independence ihan otherwise.
39. £v Me C*tf*>wsa».' Have you any further suggestions lo make upon this branch of ihe 
subject T 1 ihmk a great part of the expense of Common liiw arises from the delay in obtain- 
iag decisions, and ihM a great deal of that expense would be saved, by the appointment of one 
ot two additional Judges \ these Judges might undertake the duliei of the Court of Quarter 
Session, aod of the Court of fUquesti; it would make very lillle difference in the expendi­
ture of the country, and 1 think by that means, decisioni would be easily obtained.
33, Do you ool imagine that in any of the Courts in England where there are four Judges, 
that they have an immense deal more lo do, than tbe three Judges have here 7 I can bardiy
judge of that. I may give an insUnce of the delay that ukes place here ; the ease of---------
was tried on tbe 9IHh Way, 1848 ; a verdict was given for the pUinliff, and a notice of motion 
for a new trial was filed by the defendant; the motion for a new trial did not come on until 
the 13lb April, 1847—we did not gel a decision till the ItHh of May now iniUnl.
34, Was that a case of great difficulty t It did not come to its turn, and after the argument 
a,)me time elapsed before the judgment was pronounced , the judgment came however, loo 
late to enable me to set ibe case down for last sittings, and it cannot therefore be tried again 
untii August, and I dare say that more than two yean will have passed, before a final decbion 
be come to. In this care the defendant is a pauper, receiving tbe renU of the property 
all the time, to the prejudice of the parties who claim it.
3$. How do you imagine ibal the i^pointment of another Judge or two, of so low a grade as 
you Impose to appoint, or such as you would be likely to have if you were lo pul them over 
the Court of Requests and Quarter Sesaiont, would bring np the arrear of business do you 
think a gentlemao uf any eminence in bis profession would allow himself to be pul in the 
Court of Requerts I I did not propore any Ju^e of low grade, and if there should be any 
objection to a Judge of tbe Supreme Court sitting in a Court uf Requests, this might be 
obviated by calling it a Small Debts Court.
36. Do you think any Judge of tbe Supreme Court of New South Wales ought to be so 
treated T Perhaps be might object to preside uver a Court of Requests ; but I cannot see 
why there should be any distinciiun between a Court of Quarter Seuions and the Supreme 
Cnminal Court.
37. By the AUonuy Gemrml: Would you pn^iore that he ibould travel 1 Yet.
38. By the Chmeman: Do you consider the salaries the Judges have here sufficient 1 1 do
not think the salaries are sufficient.
39. What salary do you think might induce a Queen’s Counsel to accept the office of a 
Judge in this Colony ? I should say, at least, £2,000 or £3,600.
40. W bat salary would yon say for the Chief Justice 1 At least £3,000,or £4,000 perhaps; 
and £2,500 for the other Judges.
41. Tou think the number ought to be increased ! I do—.1 thiok there ooght to be two 
more. If one Judge could devote bu time entirely to Equity, and the other to cnminal prac* 
lice, they might find full employment for their time, leaving the other three Judges to seiclt 
the .Vui iVriu. and Common Lsw business, and Appeals.
42. W’uaki they noi have too htiie to dot 1 do not thiok so. I am taking the present 
fiaie of the paper; pertuns however prefer any mode of compromise now rather than sue, in 
conseqnence of tbe expense uf legal proceedings, aod the very great delay in obtaining a 
final decisiao.
43. Speaking of the Judges, would it not be highly desirable to have on the Equity branch 
of the Court, an Equity Law yer, a man brought np to that branch of the law t It would.
44. By 3/r. Low: W'ouklyou abolish the appellate jurisdiction 7 1 ihould not like to say
but I thiok it would be dangerous.
46. By the Chotrmon: Have you any other suggestion for the diminuhiog of costs 1 Yes ; 
there u another which 1 would suggest; but it is one which could not be entertained in the 
preRot state of the profession ; it could only be entertained in the event of the Council 
coming to a decisiun that the profetsion should be amalgamated ; it is that all ordinary 
motions ihuuld be made in Chamben, such as motions for juries, judgment at in case of 
nonsuit, judgment against the casual ejector, and such like.
46. Do you not think that juries should be granted without any expense at all ? So they 
would, pretty nearly, if tbe application were made for them in Chsmbers ; there would be 
only a summons to shew cause why tbe motion should not be granted.
47. Why should even that expense be incurred T Some expense must be incurred if ii be 
necessary to apply for a jnry.
48. Special juries are auended with considerable expense ? No, there is only a difference of
four pounds over that of a coomoii jnry. ‘
49. Dors Dot an injustice arise from that, namely, that special jurors are uot tufficirndr paid?
They are not. I think spectal jurymen are only allowed five thiJIiogs a day, and that only 
4 they reside beyond a certain distance. '
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80. Is QOt ibat Bti tvU which ought to be fedresied r 9>nd if U were, would not )UfMS Wut.
be more expensive than at present ? 1 ihmk ibe practice ihoaki be ibe Mine ae ii was iiader 
tbe old law , iKai U, if the Judge did noi certify that tbe caae waa a proper caae for a tfuu\ 
jury, tbe expeoae fell upon tlM party who applied for it,
81. Bff Mrp Lovff .* Oo you not think iheae certidcates, after trial, give tbe Judgea a rery 
unnereaiary power 1 I think to Uua ioataoce il ia proper i at leaat, I Uuok it would be a 
flufficiept saffguard agamit applitationa for juries in iridmg caaea.
82. By f/ui CAairm/iH: Which do you think tbe preferable node of trial, that by apKia! 
jury or by comnion jury ? A special jury.
53. Is Dot a special jury very frequently what Mr. Juatioe Burton called a packed jury ?
Under the old system U might be so. You had a list of forty-eight juryoitn, out of whkh 
each parly bad to strike out bfteeu namea, thus rediscing tbe jury to eighteen ; you might, 
however, carry Uf list of forty-eight in your pocket, aod probaby aKcrtaiA the views t^y 
entertained, and then strike out the names you did not like.
54. Do you oot now know who they are beforehaod ) Not exactly.
60. Yon think the special jury, struck as it is now, is tbe best tribunal in tbe country for 
trying cases? I think the special jury is the best; but 1 do not ihiftk ibe present mode of 
striking it is, because you are taken by larpriae.
56. Do yon not think you ought to be taken by aorpriae 1 I think in a small cotnmnnity 
like this, wbcre mnob bias may exist, it is Dfccsaary you should know something of those 
who are likely to sit.
57. Jiy Me Attorney Oeneral: Respecting your suggestion that all or^nary motiou ihoald 
be made in Chambers, why ia it necessary fur that purpose, that tbe profession should be 
amalgamated ? Because the fm deriTed from them are the ooly ones the jornot Barristers 
have, and if you were to deprive them of tboee, you wonld have oo josiot BarnsUn at all, 
and you would be unable lo feed your Bar.
58. What fees are paid upon these motioos 1 Prom one to fire guineu, according to tbe 
importance of the motioos.
59. Bf Ms O^aimian : Are then any inch things as motions of courae ? There a few, but 
1 have been alluding not only to them, bnt to ordinary motions, such aa mouona for Juries, 
motion agninat casuiU ejectors, for lime to plead, tor aetting aside proceedings for uvegulariUes , 
all these matters which take up tbe time of the Court, aod prevent decisions in imporuoi cases, 
might be done in Chambers, but 1 do not think it could be done, unless tbe professioo were 
araalgaosied.
60. Why not 1 I think it would drive a great many junior Barristers from the Bar.
61. Who geU that business now 1 The jaoior Barristers; if the profession were amalgamated,
Attorneys might make all these applications in Chambers, provided roles were nude to that 
edecU
62. Btj Afr. iotre: Does it not pay AttorDeyi better to make these motions in Cbambeis, by 
Barristeu than by themselves ? It does.
63. By Me CAoi’rwan; Supposing the amalgamation were to take place, wonld not Attorneys 
make the »me charges then as now ? They might charge, but they would not be allowed 
the fees for acting at one time in both capacities.
64. But tbe Attorney would do the donbk duty 1 Yes, but it does not follow that he should 
be allowed the fees of both ; he ii now only allowed six shillings and eight-pence for auen- 
dance in the capacity of Advocate aod Attorney, and if be were to act as Barrifter, in Chamber*,
I presume he would not be allowed aay more.
65. Then the amalgamation instead of feediag the junior BarrUters, woald destroy them 1 
No, because they m^t then practise in the double capacity of Attorneys and Barriers.
66. Can you mention any other reduction in the expenditure, th^ wouM be occasi<»ed by 
the mnalgamaUon 1 Tbe observallons I have made with reference to doing away with these 
molior.s, apply with equal force to special pleading.
67. By J/r. Lotce : Is il oot the interest of the Attorney lo employ two Banriators where 
only one is necessary, merely for the sake of the briefs and aUendances ? No doubt
68. By the Chairman: Are two CouqkI allowed, on taxation, where only ooe would be 
sufficient ? We are allowed two in most cases.
69. Supposing more than two are employed, is a certificate necessary 1 It us»3 to be, bul is
not DOW.
70. Who judges of the propriety of employing them ? Tbe Proihunotary.
71. By ihe Attorney (teneral: If the profession were amalgamated, do you not suppoM 
the same number would be employed, the Attorney taking tbe place of the junior Counsel ?
The same nnmber would be employed, but the atteudancea of the Attorney in Court, and 
upon himself as Barrister would be ttruck out. *
72. By the Chairman : Some gentlemen have imagined that in all cases the Altoroey could 
act as junior Barrister, aod that he would not require a brief 1 I think not. if he act as
junior Barrister he cannot do without his brief. .
73. Is it possible for a man in a large way of business, to remember every fact and circum*
stance connected with a case ? It is almost impossible. ^
74. You do oot think that charge could be sav^ by amalgamation 7 No.
75. Can you suegest anything as to the Equity branch ? The whole sy»to« is extremely
expensive, and requires to be entirely remodelled. To do lha properly il would be necenary 
that a Commission should be appoinud for the purpoM, and as it would occapy ^ 
several months; the gentlemen forming the Commisstuo ibould be paid. “7 opiwon the 
KquiIt system here, which is an adoption of the English practice, is enttrely unsuUcd to a 
Younc Colony ; all uonecessary forms aod pleadings should be abolished, such as to
the tfaslrr—Reports—Rules Am to confirm Reports—Exceptions—Warraols—Bills oi
Hevitor—Bupplemenlary Bills—the alisdnl length of proceedings—and innumerahk other 
forms, whicli bv a judicious system might be entirely abolished. Another cause of grea
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R. J. ^'ut, vspenae ia the inD«Dte Moy that Ukee place ; eight wecki are given to aniver, and if jrou 
applj egein then probablj another eight weeki will be granted, and then in the time that 

aa mT^47 oonebody diM aod then 70a have to get a HiU of Revivor; thm ^rhape somebody
^ «1m gOH intO'the Insolvent Court, and you have to get another BiU of Revivor.

70. Jty Lotf*: Might not a good dni be done in KquHy by substituting motk>ni for 
biHat 1 think it might be be bniught into a very simple form ; I am quite certun that the 
expenses in flquity might be lessenr^ by at least one-half if not more, by a properly devised 
syilcm.
7«. Might not notions and pelitioos be iivetl insteail of bills? No doubt, in cases of forr- 
closure a lefereoce can be obtained to take the accounts at once without answer.
78. What would you thiuk of a form of proceeding like this^that instead of a bill of com­
plaint, a statement should be made, containing no more allegations in the case than tbe 
plaintiff or complainant could swear to—in fact, an affidavit t Thai would be entering into 
the minutin of the matter, and I think it would be d^geroui to attempt any patchwork 
innovation without entirely remodelbng the whole system.
79. By thf Ck^infwn: You think the whole Rquily branch is ao expensive and combersume 
that it requires cc«iplete rtmodrlling t Yea^ <tnd the only way that it could be done properly 
would be by means of a paid corumusion.
80. Do you think there are the materials in this Colony for such a commission ? I think so.
81. What sort of persons would you recommend? Ihe commianon should be composed of 
Barristers and Attorneys.
Si. As you propose to abolish all fees in the Common Law branch of the profession. 1 
presnme yon would do tbe same in this ? 1 would.
83. Have you anythtog to state with reference to the Hoclesiasticat branch of the profession ? 
My opiaioiis with reference to that sub^t have been stated before another Commiltee of the 
CoUDcU.
S4. Hare you anything to stale as to the Criminal branch ? 1 bare had 00 experience io 
that Inocb ^ I do not practise in it.
85. Wbat is tbe hrst process in commencing a Common Law suit—have you to get any cer- 
tiheate from tbe Bar that there is a probable cause of action f No, you issue your summons.
86. Do yoQ QoC imagine that there would be more speculative acUooi if the profession were 
amalgamated, than there are now ? I do ; 1 have stated that already in a previous examina- 
tioB.
87. The fees that must be given to the Bar act as a restraint npon that claas of actions ? Yes.
88. Supposing the profession were amalgamated, w hat do you think of the proposition of 
Mr. Brewster, that parties should be allowed to make bargains with Lawyers for conducting 
suits, in (he mme way that they might bargain with a tailor for making a coat ? The idea 
is monstroni; it would tend to bnog the profession lo tbe lowest state of degradation. The 
tailor who makes a coat knows the price tbe cloth, and thr expense of the labor, and can 
tell to sixpence what it will cost, but a Solicitor would have to make a bargain either for 
conducting a particular suit, or for a whole year, without knowing wbat expense might be 
incurred. I may mention in illustration of this, that some years ago 1 undertook a case, and 
sbortly after I did so tbe defendant died ; I bad then to revive against his executors \ shortly 
after another defendant died, and I had to revive gainst his executors ; some time after that 
the plaintiff became insolvent, another bill of re>ivor; then another became insolvent, aad so 
on with a fourth and fifth, aod in each case there was a bill of revivor.
89. How long did this procea of bills, and bills of revivor, and supplementary bills last ? 
About eight or ten years, and the case is going on now.
90. What wu tbe lesuh of all. these bills ? They resulted in enormous expenses and costs.
91. Have they led to ao inereasrd probability that there will ever be a conclusion amved at 
in ibe matter—liave lliey tended to simplify the case or to involve il in confosion ? They 
tecid to iovolve H io coofusicn.
9S. What state does that caee stand in at present ? It is waiting for an answer to tbe last
bill DOW.
93. Wbat is tbe nature of (hat suit 1 To recover money against ao executor.
94. By /As AfOjrney O^ngrtU: is the sum large ? About ten thousand pounds.
95. By the C%ttinrum: Whst do you suppose will be the costs? I think they cannot be 
wery far from two tbonsand poDods.

By the Atiantey General: If the amount bad been one thousand pounds would the 
expenstt have been the same? Yes; if the aoounl had been one hundred pounds all the 
forms would have been the same.
97. By tie CMrenan : Has the original deiendaot or hia represenUtive yet put in an answer 
to tbe merits of that bill ? The first defendant died before he put in an answer.
98. Ara there many snch cases as that ? Yes, many.
99. By Mr. Lenee: What do you think of an exatnination in Equity nW toee of tbe defeodaul 
sostead of his puUiog in ao answer? I do not think that would be desirable.
100. Whv not? Because a person unused lo appearing in Courts of justice, and coming 
before a Judge frequently becomes confused, and answers incorrectly ; I think it would k 
belter that he should have time to consider what be swears to.
101. Does not that apply to all witnesses ? No doubt it does to a certain degree but wit­
nesses are generally called on to lUte one or two simple facU, abereas a defendant is called 
upon to aiawer a great number of quevtions, aod perha|« lo go into long atsd intricate acconnu
102. By the Chamnttn: If vou had mada a bargain in ibe case to which you have referred 
you would have been something out of pocket—or if you had not been out of pocket vou 
would have tried to briog the case to a conclusion ? 1 could not, I could not help people 
dying or becoming insoheut.
103. you suppose if a person had underuken'to conduct that case foriwo hundred pounds 
be coold hare gone on with it 1 No , he must either have done ao injustice to himselfor to
hie cliant.
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ny by the ye*r-^o you not think wberercr lh«« wu the poMibiUty of m kUoq beiog
iu^tned It would be raked upl Yei; a raao would not care how nany actiona he brought
if he had only ao much per annum lo pay ; there it, boweveri a fatt difference between the ^
caee of a Lawyer and of a Phyiician, u euggeated, u few penont would make tbcnMWeaiU
bfcauM the auuUnce of a PhTiiciao might be obtained fo? nothing.
lOi, Then you do not ihiox it desirable lo abulUh the Jaws against champerty 1 No,
alth^gh they seem to have been m to a certain degree by the Act of Council which
authorises the selling of choses in action—H U under tbe 3lit cUuse of ibe Administration of
Justice Act, & Vic., No. 9* which enables a Sheriff to m11 equities of redemplioo aod cboaes
in action. I, some time since, sued a man myself, and got a verdict i that man, io the mean-
Umc, had sued a person for his wages, aod recovered a verdict for forty pounds, in respect of
which a motion for a new trial was pending ] under this Act I put up his inUresl in the
verdict for sale by Ihe Sheriff, and bought U for nine or ten pounds, of course nobody
thought of baying so precarious a debt. Shortly afier the Coart came lo a decision that a
purchase of such an iolerest passed the whole of the defeadMl's claim, so I found that ! bad
gut about one hundred and forty pounds ooeu besidiu the debt ^ bat u 1 did not wish to
deprive the Solicitor of his eoste, I sakl ** If yon like to pay me what is really owing to me
1 will give you my claim, and you will get your coats"; be did so.
100. Could you have had the costs that Ulonged to tbe ^licitor 1 Yes.
107. But is it not held (hat aa Attorney has a lien 1 Yes ; but il has also been held that 
a client may order his Attorney to discootione \ and standing in the shoes of hJs client, I 
Tnight have ordered him to discontinue, and made my arrangemeotj with the defendant. The 
present state of the law opens a door to fraad ; suppose a fraudulent person, about to become 
liankrujR, and his creditor choose to collude j all tbe debtor has to do, is to get tbe judgment 
creditor to put up all hit book debts for sale ; th^ are, of course, l»ught by the creditor ; 
the next day the debtor walks into ibe Insolvent doorW-gets his certificate, aod immediately 
after, perhaps is in tbe poneuion of all his former cbosei io action,
lOfi. hy (Jtntrtd: Do you think any alteration ought to be made tn the
Sheriff's Department ? Yes \ by the appointment of more Bailiffs in various pvts of the 
Colony.
100. By iktt Cha*rman: What do yoo think of the Act that relieves tbe Sheriff from his 
responsibility 7 I think it reqajrei aHeration.
110. By Me Aitomfy Gentnd: Do you think it is desirable to make any change in the ap^ 
pointmenU^to have more than one ? No ; I think there should be Bailiffs in Cerent pans.
111. By Hr, Ltnt^ : Do you think we might take a little off the Sheriff*! salary and give it 
lo them ? I think oot, if tbe Sheriff's Act were altered and be had the tespoasibtlity.
] 12. By Me Aftormy Omeral: Du you thiuk District Sheriffs would be an improremeot ^
1 do not see that any advantage would be likely to arise from that.
113. By Ms Chairman : Similar to the County Sheriffs of England 7 1 do not think they 
would be attended with any benefit.
114. By Hr. l/ow: la uot the Sheriff of a conaty a mere form? Yet; il is the Deputy 
who does all the business.
1 Ifi. By ths Chairman : Do you oot think the rtmuneratioa of Bailiffs, io country parts, 
would necessarily be so small, that you would find a difficulty in geUisg proper secunty?
1 think not.
116. Have yon any mrani of giving information respecting the comparative expenae of the 
law. now and in the old lime 7 No.
117. You were familiar with the rules of Sir Francis Forbes 1 Yea ; they were in force dunng 
the period I was under articles.
118. By Mr. Lowe: Do you think there is anything objectionable iu special cases » No ;
I think they are the cheapest and most expeditious way of aeubng a qoestioQ, if the parties 
can agree in stating one.
1 Id. The difficulty is that you cannot get Counsel to agree*, can you suggest any way to which 
that could be remedied 7 I thiuk the practice in hkiglaiid U Ui refer tonme Banister lodraw 
up a special case fruiu the statement of parties.
120. In roost cases of difficulty a special case could be stated 7 Yea.
121. By the Chairman: How are you to compel them 7 I do not think you could compel
them. . , , 1
122 By the Attorney General: I see that in yonr former eaminaUon you spoke of the rules
rfiDMUDg rfUinfra—which of lho« tule. do yoo object to ? The whole th»t 1 neotiooed.
123 Ate you aware that the Kngliah rule*, at to tttainen, were acted upon here till 1842 I 
I think »o ontil the meeting of tbe Bar at which tb«e rule* were paiaed. in June, 1842.
124 I was not in Ibe Colony at the tim.—how were they notified lo other members of the 
profession ? Copia* of the rule* were delivered to those parties who asked for them,
125 Wa* there any remonstrance against them by your brarjch of the profeaaion ; Ye* ; a 
letter was written by myself, at the request of the Law Society to tbe Attorney General {now 
Mr JuiUce Therry,) calling hi* attention to them ; aod requesting btm to call the artentiM
of the Bar to them, a* they acted injuriously to ^;mblic. , ,
12fi Are you aware that the Bar have reverted to the English roles ? I have been loW so.
127 Hare vou any objection to the EnglUh rules 1 They are m>t free from objection, 
although they ate far less objertionable than those i«*ed by the ^ here. . ^ k.
128. Do you not think it necessary for the latereiu of the pubbe that the Bar shooW be
cuided by some code of rulesi I think so. , ^
129 What fault do you find with the English rules 1 It is only with some ; for uuttnee, 
t2i* Uking a retainer on one tide, and afterward* takings brief from the Mher 
ISO Are you aware that that objectionable rule passed in 1842, making a retainer last but 
for twelve months, wa* taken from the rules of Van Diemeo'i Land? I am not.
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R J. W*Bi, J3I. U»vt you ««r Mto Utt rulei of the Bortt V»a Dim«n'i Lwid reiprcliDg rciamirf— 
thM Bor which if ct^opofcd of Harrutcn Rod Attoincf 11 No.

^ - 138. Do TOU kriow wiwt rrUkinmg fee if Rt V*a DMBco’t Land t 1 do DOi ui u\ know
%4 H*», l«7. pp*ctict tt Vrb Dimen’i L»nd. .

ISS. You do not koow (hRt the rettiner ie five guinew (or the fint ye«» three guincM for 
the Mcood, Rod that the comraon reuiner « two gumeM for ewy ewe i 1 do not.

d. UartiN 
Eeq.

WEDyESD.iV. 2 ^rW£'. U47.

Dtreirnt
WILLI AU CHAKLF^ WENTWORTH, Rsg., m T«n CitAit, 

THE ATTORNEY GENERAL. | ROBERT LOWE. E®o.,
CHARLES COWPER, E*o-

Jacsos MartiQ> Esqoiro, called in aod eiatnined- 

L Tou are a Solioitor, Attorney, and IVooior in tba Supreme Conrt? I ant.
^ 2. Wbat la your opinion of tbe proponed mnalfamation of tbe Legal Profes«i»n^o you thiok
2 Jw, woqU work bene£(^y> or otWvUe? 1 think it ia highly desrable, not only WoauM it

wonld diminish, to aome extent, the expenae of litigation, bat also beoanae it would afford to 
people edocated in this Celooy the meana of praciiug at tbe Bar, which they do oot now

3. Might not that latter objeat be aeoetnplUhed without tbe amalgamatioo ? It might; bnt 
f bare oot yH beard any pereos offer auy poaitlTe opnion aa to tbe way in which it ahonld 
be done, ^me pertona might be di^>oaed to do ii npon yery hberal terou; othera, u for 
uittanoea members of tbe Bar, might propoeo a mode of aeoomplitbuig it which would prevent 
from comuig to the Bar many geotlenien agmnat whom no reasonable objeoiion, mtber aa 

ds character or oompeteocy, oonM be ma^.
tpposiflg tbe dedmn of the CooimiUee were agmoat amalgamaticc], bnt in favor of 

adodlQDg anv peiecna quailed in the country to praottae at tbo Bar, what would be Uie teat 
that von would propose they abonld be anbrnittod to ? I know of no better means of 
educating people few the Bar in thU country than tbe courae which an Attorney now baa to 
go tbroagh, and ! hebeve that that eourae ta, at all evenU, qaite aa Hkely to give atudenta a 
knowledge of tbe law as the courae preacrib^ for the admtsaion of a Barrister in England. 
I think erery Attorney adnutted in this Colony onght, in tbe event of the Council refusing
their ament to Mr. Brewster's BiU, to be allowed io elect, if he thought proper. Of coorse

affa^i f the
I I woidd incur great risk by ao doing, but that would be hia own

if that election were permitted, do you think the amalganiaHoQ of tbe profession after- 
«^^*wards would be desirable ? Usat quea^n suppose# that tbe amalgamation would be refused 

ahogetber, aod that this win be luhkiiaicd for iL
6. Supponog the privilege of ualdog their eleciioe were oonoeded lo tbe profeasintt, do yon 
think amalgmnatioi) would still be doairabl^^wonld amalgaouuioQ be better than this right of 
eWetiou ? I think it would be better.

rf?. Id what respret? 1 think, as 1 bef^e stated, that there aro two reasons why amalgt- 
ntatka is desirabla; one is, because it would ena^ p#oph> ednented in Uua Cotonv to come 
to the Bar ; and the^her^ mat it wdhid Whd ip dimipM iji# of liTifal^. With

// T3ereuM toYfeellTterTnncFaSIgam^oo wonld be de^a^g/ Beside#, the division of the 
J pFolUSu'S ol IW !iw Wo'lW dSuacTbfirifihSf *, ^ VhyopioioD, wholly mauitod to tbe 
'/ clrcninstaiiceB of a young eomamnity like this, where litigation is not, aod oanoot for yean to 

come, be suffideDtly extan^ve to maiotaiu more than a doaeo AdviKatea, aod where, eonse- 
queotly, the Indacemeuta to tha yonth of tbe C<^ny to adopt that branch of the {mfeoaioo 
most, whila that division ei conuDued, be extremely limited It is, in my opinion, of tbe 
ntmoet unportaoce to this Colony that a oonriderable number of ita educated youth should 
become Advocatoi, for it is upon this body, in tbe Coloniea eeperially, that the maiotenance 
of public liberty diieffy d<^«nds, asd it is to them that tbe people most look for ici loaders in 
every great poKtioal Boggle whi^ may arise. Tbe larger this body is, the better will it be 
for commuiiity, few tbe greater will be the isflueoee of tboae who, by edQcatkm, ability, 
aod experience, are beat qu^fied to direct and control. By admiitlug gentlemen to the Bar 
in this Colony some icnprovecDent would, dcnbtleea, be made upon the present system, and 
aome few persons would become Advocates who otherwise could not. f flat an amalgamation 
would give tbe Colony the cboloe of a much larger, mid I believe a much abler, body of 
Advocates, for by enabling persons to practise in both captciUes, the emoluments of clever 
practitionm would be iacreued, and the nnmber of practisiiig Advocates wouM be greatly 
angaeoted. There can be btUe doubt that such a state of things would have au immediate 
aod highly beoefldal effect upon the eduoation of our youth, many of whom would have their 
xmods culrivatrd, and their aiilitiei drawn forth, by the new prospects wbieh would be opened 
np to them. Under this system of aimlgamition somo of tbo most dutingnUhed men that 
the world ever taw—the men who planned, and Mcoemfoily scennplished, the American 
Revolution, grew up; under this system were called into existence those great men who 
framed the dsclaratlon of udepeodenoe, and the noble oouBtitatioiu which rwulted from it. 
It cannot be that tbe same system would be unable to produce similar beuefieial reuhi 
to this Colony. Though no hmger colomet, the Amencans still preserve ibis system, with 
tut one or two exeepUens. This, and two or three other Colonies, are tbe only BriUsh 
depeadim6es in which a division of the Legal Profenion exists. Inde^ndentW, therefore, of

tho
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nuttBr of nptnse, vhLoh I \wA upon u alcoftih« b WAAdBry oowd«rAt*u>Q. I thiak 

that ftn amoii^ftouuoa ooflit to (Oo f.tM. aod I am firmly Uttt waAiLft A _I____ Al.... .1 * 4 . w ^ *•liouid then eooa hare abW AdvoeMei tluA aperienee hee iriren m any rijht to eipoet 
a eeminnaboe of tbe preaent meet obJeetlowabU >T«totg| *
8. fn wbat way wonM tho unalfpMnation dimiuiah expaMea? I could not aute wUhontfotne

mr.

tbroBgb lha deuiW, but there ve many atteodaooee which mi^bt be ured, and ma4)y 
are dune by Coooa^ now whieb an Attorney night do as vetL *
9. VuD meet! to aay then that a</me few att^daaoaa on Connael would beaaved ? Ymi 
thare are eoreral ibiogi done nfiw by Counsel wbieh seither require ekiU oor Ittniog, whi^ 
are mere matters vf oourae, asd wbkh might be aa well dose by the AUorooy.
10. Would not the better way be to du away with tbaae suitors of connet TbMe aremaoy
tbiags wbieh are not teeiiaiaaily caUcd ouHiona <jf euarse, yet of ao atmule a ihaaaAy

rtrees couU manage tliem. ^
L. Ac preaent it is oompeteot to an Attorney to make appheaitoua and to argue rtm is 

Chambers before the Judges f Yeu» but eiin there are maay cases where parties are nut 
satisfied with the decisioni uf the Judges in Cbambars, and will go to tbe full Court, when, 
of course^ the Barristers must be retained* *
12. Uo you iwt ibiok that in must of these, wbidi are a sort ef appelate ^rrf. Cuuuaei would 
ba employed—that in oatM whore there was such drdieuliy m to require an sppeal to tbe fall 
Court, an Autorney, tree if he eouM sppesr hinoardf, would ako have CotiMel with hin ? I 
do not; some Attoroejs now make a point of taking Counsel idIo Chambers io all cases how­
ever ample \ m snob ceeei k may be that they have Httle ooafideDce io thmr own kaowledge, 
or perhaps they hnye & deitre to maku as noob eoats aa they tan ; tf they attend iheoueWae 
they only get au sbillmgs and eigbupenos, but if a Counsel aiteods they are aUowed for 
making out a brief, biuides tbe atteodanee. "fbm are, bowerer, many Attorneys wbo nev« 
\tke Counsel iu toCbambers, and wbo hare to argue luatcm of much Importance; such partim, 
1 appprebend. would oot take CoubicI info Court in the event of the amalgaoAUOu takiw 
plaoe,
13. By Mr AtConuy Gtfwal: How many Attorneys are there who never Uke Counsel into 
Chambers ? I cannot state aoourately ; 1 never uke Counsel into Chamben myself;
I believe, does Mr. Want, Mr. Niehubf, nor Mr. Jolmsuo.
14. By Mr Chamnon: You think there an many who wonld, lo cases where aa appeal was 
deemed oeoeuary, argoe in full Court without the aseUtanee of Couualf ! have oe doubt 
that in many instances Atiorueys would argue bufure the fall Court.
15. That io those ease* an Attorney would act aa Cuunsel? No doubt he would act u 
Advocate.
Id. What would tbe eKeut save by tliat ? If it ware a matter dial did oot require the pr^ 
paracioa of a brief, then the expense of ^e brief would be saved; io addition to ihai the 
expense of inatrnctiena for bnef, aod attendanoe upon Counsel with it, would be mved. No 
doubt the Attorney would be allowed the fee for atteniliog aa Advocate but tf Im went with a 
CooDsd he would get that.
17. You think ihm tbe Attorney would be aUowed tlie double fee? No; but he wouki ue 
allowed a fbe for attending Chambers, and tbo foe foa preparing and atuuding Tuh brief 
would be saved.
18. Wliat is your reason for Im^ioiog that an .Attorney acting is Counsel weald 
with hia brief? Btoanse wbuuoter we go into Chambers now we aro not Is the habit of pro* 
paring briv^^we are satisfied vrith tha dra^ of tbe affidavits, asd do not prepare brirda.
19. Bocause they would nut ba allowed now I suppoaa? They would not be aOowed now, 
and that mat be the reason why they are not prepared ; but the fact that they are not now 
prepared, and woald not be allowed, leads me to soppofe that they are onoecemary, aod 
wonld not be aUowed if amalgacnatioD were to take place.
20. Is it the fact that an Aitomey In large practlee could do without briefs, would it be 
possible for him to carry in hii bead all the iaeta oouneeted with the hundred or hundred sad 
fifty cases io his office? You were ^teaklng of Chamber apphesuous; and iu the first plaee 
00 one has a hundred iff even a doseu Chamber appEoa^oos m a week.
21. 1 said ** in his office** ? I cao see do dtffieuUy in tbe ontier, because ia Chamber praoUoe 
yon have a couple of affidavits lo refiv to; you have also the Judge’s tuiumoav, and all you 
have to do is io look up a few auLhoriiies, write them down with penal on a |»eee of paper 
for reference, and there is no difficulty in carrying that io year head into Chambert.
22. That is tbe course now, because if you made out a brief it would pot be aUoved^but if 
you were acting as Counsel or Advocate I presume it would be allowed? Then you soppoee 
that tbe taxing offioer woold allow an abuse? If we can do viihoui a brief now, as eaperN 
ODO0 proves we can, Z cannot see why it should be allowed when we act as CounseL
21. That might be answered by tbe question why bit tolerated now that Barriaten riioukl m 
all cases have briefs, because in many cases they are entirely mmeceesary, and is others m^ht 
be reduced to on^tenth of their present expense? There b a reaton fur the delivery \i a 
briaf to a Barrbier which would sot operate if Atiorueys were allowed to pracsbe as Advo­
cates, which is that the Attorney, from hb previous knowledge of tbe case, could cooduet it 
witboQt a brief, bnt a Barrbter d^ves tbe whole knowledge of tbe canse irom hb brief alone. 
S4. By Mr. Coujffr: U has been stated to tbe CommitU'e, that briafs ara now oAen sent to 
Birrbiers as more matters of ^rm, without oontauung any Jnfortnatioti of in^ortauce to tbe 
case ? No doubt, iu promissory note oases, all that b required, it to o^y the pleadings and 
to state the names of some witnesses, to prove the making or eodoning of the note, 
fid. By Mr Chairmim: You scon to thick that the judgment and int^rily of the taxiog 
officer must bo ibe prioeipsl check upuu what you tetm iho abuse** of ao Auumey acting 
os Counsel preparing a brief for himself? Tbe taxiag officer b snpposed now to be a obecA 
upon the preparation of brieb: if he finds a brief ranuiug over fifty sbeetx, it b suppwaed to 
be bb dufy to look over it, aod tu see whether die cucumstanoas of the ease justify u.

U7-^f 36.
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26 How ii ibo toiino oftiw to kt»«* whoilw *n Atiom.y »olin| •• Counwl, h*i, or
not, mch 8 qn»nlitT*of bu«r»«« in his offioo as will *i»*Wo him to o«^ iho faoW of fToiT 
cm in his hid ? I do not think it depwids upon tb« quantity of buMooss, but upon tto 
taiporunooof thooasBi thaw sro somo ossM in which iho pointt sw to numorous that 
it bs impossiblo for an Attomoy to cMfy thorn in bu hsad, whotbet hit bosinm wort
Unrs or nnall. In promissoTt not* otsw, 1 do not, ho-orer, sM the nocewty for a bri^.
27 Yon oonwire iCi that in most <««s a sarin* wunld acorno to lha anitot from «1.« w-
comstanw—that an Attorney wouW condnot a case withoni a brief ? My **'•
qneKioD had refrreow to ChamliM proeeadinfrs; and in those cases 1 ihink a br~f ought 
Dorer to bo allowed, in the Of«t of an anialgamation Ukiog place.
28. What do von say of prooeedings in Cwri—wppoitng an Attorney acted as Jt""' 
Counsel, wonld 'yon not ooosider him entitled to a brief, or would you debar him from a hriot 
in thoee cases? Tbmre tre a great many casee in which a brief could bo dispens- d with, m 
in promisKWT note eases, and casss which go by dcfanlt. !» othw
to be allowed ; but as to whether yon wonld alkw the cost of any brief tlut an Attorney 
laurfat m»k« iwt, that muat be left to the Uxinf offic«f.
29: Sonpooins: the proftwon wore thrown open in the way ton reconamenc^ do you ^»ider 
that the rreatar portion oC the Attomoya would do thew own Chamber busmw, that buuueee 
which ar^ in their own office, instead of employing Connsri ? I do not m why any change 
ahonld take pUee; wo bate now ibe pritilege of aitetkdiog: Cliamben *, and I do not we why 
tbon Altomeva who now employ Counts ia Cbambwe, ahonld not do bo ilien.
30. Yon do niTt think then tliat there wodd be amon^ the prof«$a»n jenemUy a aavin^ ^ but 
Mly on the part of a few tBpiriog young men who are «ix»u» to train for bar ? ith 
thU exeaption, that if briefi are not allowed at all for Chamber buiwesi, Attoroeya wouW

rwbabW attend iben»e**fea. . .i. w e1. Za>v*: WhatU tobeeomeof the jumor Bar if yon Uko away thia baiinem ?
1 cannot aae. 1 do not think that they profit much by Chamber buainw aa it ttw 
32 £9 the’ChairmM .* Your propoatl would bare the effect of giving the Attorney a uiMtio- 
poly of the pmetke ; bwwise the Bairister. ss yon here s^, «o know nothing of the esse 
u^rt whst be derirm from his briefi If the su^lgsmntiun were lo tske place, lbs Ikmstor
eonld set SB sn Attorney snd reo«Te instructions direct from his client. , , ,,
33. But where s Barrister did not choues to act u so Attorney ho would be eselud^ 7 
UbIobb the Atloniey thought proper to retsiu s Bsrristor with the cfcttinty of not being
sUowed for s brief, hs wonld, no doubt. ^
34. E>o you not think that soother eonsequencs might snso that would inUrfere very much 
with this economy that you think wonld rrsuh from this proposal, that one Atloruey would 
employ another to act as his junior in a matter, without going to the Bar M aU ? that is 
Tory pomible; but I oaanot see that any erril is likely to srise from that.
35. Supposing that prietioe aroee, wonld not the Attorney employed as junior Counsel in a 
oae wWdihad not arisen in his own office, require a brief u much as a Barrister i<x* at 
preaeat ? I said that in all cases that went into Coorl esc^t promaaory note or definit

a W fi fought tp ba allowede , i • i_ i
36s 1 w «wukix^ of Chamber prweilee ? I am alirott carUin no anch caae would uke pUc^ 
37, You har«at4tad almdy iLai theiw aio ^nsuy Altorneya who always employ Counsel m
STw^iT^I these seme pereont very probably employ as Conasel in tliew "ases. Attorneys

who did not belong to their own offioe t If the cott of iwepsring a bne# w» -red in
Chamben, I do ftut ildiik ibey would. , % . • « ^ i
39. Theo the oth« wi»e<ineoce suggested by Mr. Lowe, would anae» that the wouid be
exduded from appeariog m Cbanbert as all ? I cwmot see how they would ba excluded if
fhey were allowed to act aa Attortieys. ,
40. Sflppojiuf the amalganMiticm to Uko place, dooa it f<4bw that every Bomstar would be 
compeuut to act M an Auoroey ? I sec aolhing in hia previous eduoation to prevent his

41. Ktt total want of knowledge of all the forma of prooe^^dinga ? Ik la conitaatly diacusaing 
tboaa forma either in Chambera or ia Cotirt, and ought to have some knowledge of them.
42. How do you think they would figure aa acconntania f I believe they were pretty able to 
keep aecurate acoonnta of their feee when they sent in th^ bilto quarterly; at least they
anderetood compound iddUioo. ^
43. By Mr Ltm: I have been rcqaoated by Mr, Windeycr, to pul a few questions to llio 
witDM, wbieb he would have propi^ bad he been preeeni—Have you read Mr. Guroer’s
evidaece 1 Yea. .
44, Ft appears from that avidanoe that the expense was as great when the profession was 
amelgamatcd, aa it U oow that it it divided? 1 do not think Mr* Ouruer waa acenrau in lo
ataiing. n « •
45. He referred to returns of the ooata of cam undtr both syilems ? k ae, m a vary unssUa- 
foctory way; indeed ao fu aa 1 remember, it appeared lo me that he was not poiUive about 
the matter,
46. By /k As a nutter of fact, do you know anything about the working of tbc
avatem when the profeniicin was amalgamated 1 I do not. It is posaible ihat many things 
i^ght have beau tolerated (hen by (ba (axing offioer, that would nut now; there might have 
be^ a different system of taxing tn those days.
47. Your opiuou about the saving that would arise from the amalgamation appears to ba this, 
that some few briefs might be nvad and aome auendancet^? Some atiendancea, and all 
ret^nen might be aaved. . . ,
46. When yon employed Coanael would you not give them a retainer ? 1 think retainer* 
might be struck off, because if a eliaot eouid go at once to a Barrister and employ him, there 
would be 80 necoairty to rotaio him,

49.
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49. 1 MRume that notwirbsun^iog tbo aoi4lgam4tHR), a froat mnny BarriaUn moM not aoi Mirtio*
u Atiornota^you vrjold ii*it oxdtido thorn from mainora? 1 do not mo rouin«n
thoold bo ailowtf*! im<l«r ihoto ctrcnmaUnott. .
i50« Du ^ou knov %oy othor vaf of MOnrin^ tbo mtiicm of BtrrintorfiT Ym. I do not M6 **** ’
why « BAirUtor <houM not eonaidor Intmolf retainod by n oot«, ruling that ho wogld bo
roqotrod tn act ia a ouo, without a foe of r guinea,
6\. Mr. Low: Suppn^ng one man root him a note with a guinea, and aootbor soot him 
uno without, whioh would ho (ako ? No doubt the guinea; but by thoaame argument, if one 
)inrsf)n rent him one guinea, and anothor (wo, he would Mod back the one fuloea and koofi 
I ha two.

/jfy the Chairman: Supposing this plaa were to take pUof, what would be the effect 
npon ibe oluracier of the Bar.^woald there be an efficient Kar when it waa rtarrod to death t 
] do not think it would operate upon the character of the Bar. I think that man, whether a 
Barrirtfr or an Attorury, would hare the most huaineM, who was moat ooopetent; U would 
probably have the effect of wooding the profeseion.
A3. Do yon think a ocrnipetent Bar would spring up voder such a eystem of etarration ai yon 
propoM ? I do not think it a system of starration ; but one more liVtdy to bring forward 
talent, becuuM, then, young men would Dot be so dependent upon the faror of otbera.
54. It appears to me that your proposal would sweep away ibe greater portSou of the feee of 
the Bar—do you think that a system under which an eificient Bar is likely to arisef I do 
not see how It wonld iwerp away the greater portion of the fees.
65. You sweep away the briefs in Chamber pracuoe ? Chamber practice is of very little ia- 
portarree to (be members of the Bar.
56. Bjf Mr. Lo^tf: What do you thiuk of the proportion of doing away with tasation 
alrogetber, and of nbstituUng a system of allowing any one to make his own arraugement 
with an Attorusy or lUrrister 1 That system is utterly impoesible to be earned out. In 
prupersing tluit question, it appears to me to be forgotten, that id addilioi) to the plaintiff and 
his Attorney, there is abu a defendant in a ease; and that the ktter may hare to pay the 
costs. Suppofing a party to go to an Attomry, and to agree to pay fvur hundred pounds 
for the minagemeDt of a partkalar case: if bo sueoeeds io the letiou tbe costs are taxed 
down to fifty p<)urids, ha would lose threo hundred and fifty pounds; if, on tbe other band, 
there wero uo taxing officer, the defendant would be compelli'd to pay iHe sum sgreed upon 
by the plalmiff, behind his back, and thus he would suffer to that amount.
67. Supposing sucli a lysum could be carried out, do you not think it would radoee the 
expeRM of law if the coeti were not subject to taxation; would not tbe syatem of tax­
ation naturally lead to the charging higbar priors in tbe first iosianee; ibos if a tailor knew 
that his bill wonld be subyect to taxation, do yon not thiuk he would charge much more for a 
coat f 1 do Qot see tbnt ^b« two oases are parallel.
6d. Do you lldnk it is worth while, io order to giro the sueceseful party bk costs, to keep up 
the principle of the losing party paying the oocts, if it it to lead to more money bceng ipnt 
in liiigation f I think it is absoluudy oeceesary to keep up tbe system of makiog tbe losing 
party pay, because, if a party is compelled to go into Court for tbe redress of some grieraoee, 
or for the recorery of some debt, it is only just that the party who comp^ him shuuld pay 
for it, and 1 do not know that thflre is aoy additioual expense caused by tbe system of tax­
ation. I think that the system of making tbe losing party pay c<»ts, should be exteoded 
eren farther than at present: that is to uy, to every matter that comes before the Court or 
a Judge IQ tbe progreM of a <Ause. At present, in a great variety of cases, tbe Judges have 
a discretion to give or re^ ooets; and the way io whioh ibk discrethm is frequently exercised, 
is such, as not uiily to give great disMtitfsciiou to the partlo eonoeroed, but to shake the 
confidence of many persons in (he impartiality of the Ju<^es, who, rightly or wroogly, sm some­
times lUiinght to f minh certain gemlemen sgainst whom they are supposed to enlertaia sotue 
anupathy, by generally refuVmg them coeti where they succeed, and granting ojsts agaustt 
them when thrr fail. The way to remedy this would bo to give tbe succmsful party Cos« in 
all casoi, and iMve tbe Judges no diKretiou : and thus lare them from being subject to what 
may be a groundless imptitation. In this as in every other instance where it can be done,
I woul 1 hsve all diacretiunary power taken away from them.
69, ii^upposing an enecitnent were made, that each p^rty sbeuld pay bis own coals ? Theo 
(bore need be no Uvition; but 1 think it would be most unfair to tbe succesefol suitor.
69, Bv (k$ ChoirmoH : If a system were adopted, that esch party should pay hk own costs, 
and people were allowed to make their own bargaios with Attomeja, would they undertake to 
do ibe work cheaper than they do now 1 It k impoisibk to fcay what would be done under
ihow cirrumstsnort. . .....
61. /ly -Vr. Low: Would they not be able to afford to do »t cheaper? I ihmk, lo many 
cases, the costs of actiooi would be greater than they are aow, and, in many, less. Id au 
jmporiani case, an Attorney might demand almost any xum be pleased.
I>2 Bif thr Vhoirwn: Do you thiuk the Atlorucy could ever have the requisite knowledge, 
in such a bargain, aa would enable Mm to make a proper and reasonable charge? I am 
qiiiio ceruin he could net. It k ^ “?• a case is commeDced, that th«
mat not be fifty Chamber applicauimt iu It, and eech ihese would cost, on an average, ^10.
C3" Would not an Arlornev be very apt to luake a Uteial allowauoo for all these cootio- 

lineal Of coarse ; sod by Omc means ibe espeoM wneld be greatly iocteased.
61. 11,5 would keep a good mar|in on his owu ride? Yes.
66 Jiff Mr. Low: le there not a good deal of compctiiiou m the proftMon; am^ iF cue 
min allowed a liberal margia, would not another undertake the case for lo« ? I do notmm 
think to.S6 Do you not think it would reduce lbs quantity of labor in l^al proeoedii^; for 
instance, would these kmg hriofr be made if the mauagemeni of cases were charged by the 
job ? No doubt, the work would be done iu aa skrealy a way as posMbk.
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1 do not think tWo Rro r rrmny umIm, anlw jroo wore complotolj toftltor tlapntetico. j. 
t^2. ^r. /^(rr ; Wbit do 70a think of rpodot dmorrart? J thiok tfaay might bo doso £«q.
ow»7 whh Altogether.
03. /Ar CTiairmam Wbtt do yon tblok of geoeril d«murreni ? I do not think they 2^oMriM7» 
ought to be done awaj.
94. SnppoAing pertioi joined in domorm, do yon think they ought AflervArde to bo tUovod 
to go into tho i^aefttlon of ihot t I thiok they onght, boeAwe botli pArtioi mi|fat be Tory 
oonhdent that the Uw voe with them.
95. Why ehonM not partiee who had any doobi try tbo ^noetiim upon tho meriU, upon tho 
fecU, iDitead of tho domnrrer f That might lend to reuro new triaU, in conoeqoenee of mi^ 
diroetionn of the Judge, rrr directions which t)ie onsooeomfol party might think toiidirootlooe.
99. /7y i/f. Lcvfi: Does not a demurror froqnoatly simplify the mo^ and points of taw 
hoing sifted, prorent tho caiiing of many wiineoeos ? No doubt.
97. Do yon not think if parliM wore not allowed to demur, that (here would be ropcated 
iostancee of l^>pllcatir>ns to tbe Court for judgmeot non <^UmU tttodkio t 1 think that 
would l>e the result of it.
98. You mnse take ihe law eome time or other f Yea.
99. By Me CA<s»rman : You would all iw parti(*e to amend after general demurrer, and allow 
the Judges to hare the discretion now placed in their hands ? Yes.
100. /Jy Jfr, Lowo: Demurrer is ufteu aa much for the benallt of the party who succeeds aa 
for the parly who fails? Yes, it clean up Uie law, and the Court then know better what 
they are going to try.
101. What do you think of the systeoi of special pleadieg**eome wUncesse have recoiu- 
mended a return to notieee f I have had no eTperieoee of Sir Francis Forbes” rules, but 1 
think the present systeui is better ehan that; there is a great deal saved in witnssses” expenses 
by the preaent system.
102. By the Ck^rman: As to the expenses of the witneasea, do you not ihiok that ooti- 
eidcrable discrotiou in that matter ought to be allowed tbe taxing officer? He has ihe whole 
dberetion now.
103. SuppoM witoossei are called who are not examined ? The Attorney makes an affidavit 
That bo verily believes all the witTtessea who wm aohpeeuaed were ueoemry: states the 
tmmber of miles they reside from the Court, and that they were preseat at the trial; whether 
they are examined or not it IS tbe practice for the Frotbonotary to aihw tbe expeoaes, if 
ihe Attorney swears that he beUeves they were cnaierial aod neeotitry,
104. Do you thiuk that ought to be so ? I do not.
105. What ought to be the course of practice with regard to ^loesses not examined ? It k 
difficult to say ; there most be a dbcrecion reposed in some pereou, aod there is no other per­
son but the ProtboDOtary to attend to the matter.
106. Would it not act l^oficially, iu leeseoing Uiigatton, if witnesses who wm uot examiMd 
wers not allowed th^r expenses b the taxstioo of coats? It is impowuble to say; a witness 
may be subpeenaed from a long way up the country to prove some particoUr fact which may 
he admitted, or the case may take some turn wbi^ may render it advaable, in the optuiou of 
Counsel, not to call a particular witness.
107. Do yon not imagine that io such cam where an Atton^y, from prudential motives, 
will not call a witness, because the evidence of that witness would militate igaloat himedf, be 
adopts that coarse to prevent the administration of jostioe, and to get a oue-nded dedsion ?
Ue may, but it is difficnit to ascerl^u from what cane a witness may be omitted«
108. By ilfr. Lowe: Where the plaintiff is nonsuited there is, of coune, no necasnty to call 
a witness ? Of course not»
109. By the Chairman: I am speaking of cases that havs been gone through on both stdes, 
where a nnmber of witnesses have been subpsnaed and not examioed ? There are many 
reasons which may weigh with au Attorney or Counsel totally irrespective of the dream- 
stance <0 which you have alluded.
110. Do you ibiok the system of crowding eases with unnecessary witnesses ought tube 
tolerated? It U not supposed to be tolerated; the Prothouotary only allows theo upon 
affidavit that they are necesaary.
111. Thst affidavit of tbe Attorney, that be “ verily helievee,"' amoonti to notlung.—do you 
not think the party onght to swear, before tbe costa are allowed, that the vituesecs were 
actually necesury ? They do swear, in nine cases out of ten, that the witnesses were material 
and necessary.
112. As a matter of fact, do the oofts of witnesKS form a material portiOR of the costs of a 
suit 7 Io ihe majority of ordinary cases witnasses” expeoses are a mere trifie.
113. Can you sugyeost any mode of lesscuiog the expenses of suits at Common Law besides 
thoee von have spokes of already ? No, I do not see any means of dimiouhbg expenses, 
nor do 1 think they ought to be diminished materially.
114. Do vi>u not think there are many attesdanoes allowed to Attorneys which might be
altogether dispensed with, or refused—those furtnal aUendances which Aitoraeys geoerally 
perform by their clerks, such aa takbg a brief to a Barrister? Tbe aaeodaoee must take 
place. ^ ,
115. Might not the charges bo reduced where they are thirteen shiUiopw and four-pewce to 
six shillings and eight-pence, and where they are six ahiUhigs and eight-pence to three 
shillings and foor-pcnce, in all those oases where no mind is employed, a^ tbe labor can be 
performed by clcria or porters ? No, 1 thiuk not. becaose there are many things done whieb 
imply some kiKiwledge and labor which are not well pidd, and if yon cat down all tbene 
ationd.^nces. tod only allow tho present rate of charges for othsr labor, the profit of tbs 
Attorney wonld bo very small; vou w^uld then run the riak of making tbs profwrion hardly 
worth fJUowirg. and do a greater evil than the good you contemplate would counterbalance.
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67% WmU AnfUiiof more tbu vm wMmtry he d<in«? IWbaps OAt.
68% £jf M# rf4tt»nn(y Oamhi/v Do vmi jM tkink tberr vouki be tooke prob4biUtj that ih^ 
iDOOM of e MOM vonld be enduferod bj it t t think eo»
G8. <4# CMnnsB .* For taiUnc*, if«n Attorney bad made a bod borfain, would be not
foi rid of tbo ooM M MOB aa poariblo ? Porbo|M he wobM.
70. th$ Athmry (hturai: Sopposiof ^ Uabg oAcor were done awav with, and tbo
aattor wore left to a jttrj, do you think Butny Attomoya* bitte wotitd be piad without a 
aooond aotiim t I think ‘rery few ooata woold bo ^id wiiboot gning before a jury.
7L Do you think a jury would be tho proper tribonal to )odfo of tbo roats, ae to

OQ tbe part of the Attorney f I do not think (her would answer in any 
way. Jnrioi are not eoapotont to deride in oueh oases; they would not undontand tlio 
labor bestowed <m the ooBduot of the owe, and, from tbo gonoraJ projadioe that astats agamst 
tbo kgal p^oari<«, they would redooe tho aaoaat So rhe b>woat poealbk sum. if there i$ 
io bo a taxing oSoer, it must bo a poreoQ who andontamh: the work whioh ke has to porfortn. 
72. ^fr, Lo*ct: Woold not a Jegal gi*atkfnMi gaord agaloat tlie daofor yea apprahead, 
by Buking hU bMgain boTorebond f Yea, if ho ouaid*
7d% Would it ba a iairer way that a tuan ihooldsoo, boforahaad, what an action would 
coat, tbaa it ia now, whan bo U totally In the dark f It is »"^'narihVi to doTioa any plan by 
wtucb bo might know bow ancU it might coot*
74. td# CAciVmew; Si^kposiag a wbolaaala ayatom of rarouaeratiac to tbe profoerion of 
this kM were adoptod^tbat aa aTorago were etreok of what tbe coats of aciiona m law 
ought So bOi that parttea, ia ^^'giag actiona, wrro required te pay that aura into Court, and 
were (boo allowed to cboooo tbeir own Attorney and Barrister, and tbe Barriator aod Attomoy 
wore oompollod to take, as a reomneratiun for tholr trouble id tbo cane, tbe turn aUowed«i 
what ia yonr opimon of auch e sohomo ae that? I tbifik ibat pUn uta«*ly tmpossiblo to bo 
oarriod out, booauae there are aome suits that oonkl bo oondnotod for £19, and r>thm which 
oookl sot bo inducted for £2000; oo that, anleoa yon oUarify oaaos, and 1 know of no 
mot no cf olaoaifpof ibem, it ia uaposrible to »y wbai sum ought to ba paid.
75. Su{^NMi«g U were left (o tba diaoretioB of tho Court to say wboa an extraordinary case

^ {iwasent system of tasatloo, and the triwmo I Im?a sug^ud
won appbod to tbo ordioary run of eaaoa ? What la the ordinary ran of easaa?
76. Aotious for goods soM and driiyered, promissory autos, and money counts ? Ercn in a
case of goods sold aad delivered, you may have to bring a witoeaa a thousaod miloi, or the 
account taay run orur twaDtj years, and occupy days iu tbe trial, while sono aotiooi would 
not oconpy dve miuotee. *
77. Thau it would appear if tbe coats were too small iu the one ease they would be too largo n 
anetbar, so that npoo tbe average of caaoa f Tlia extremao are so wide that it ia Impossible 
to take aa arange; in some actioua for goods sold ud deUrart*d the coot might amount to 
five hundred poud^ and in another iboy might not exceed ten pounds, so that no avenge 
could meet the jostioe of all the oases. *
76% This would be a sort of profit sod loss ocoearn, in which tbe public would embark^ihis 
rnoooy must be |wd out of a gaceruJ fund, aod it might happen, after all, that if only a pro- 
par portioa of (his fund were givou to Attoraors, although in panicnlar iostaaoea there were 
losMa, yet ia others than ware gains, so that State would be no loser upon tbe cases in 
the year 7 Profeaaiooal gendemen io some cases would be overpaid, and in otbera ridiculously 
underpaid ; and thus you would lose sight of tbe priuriplc that a man should be paid a fair 
price fur his work.
79 You do not think wh a system as that would answer ? I do not.
89. Do you inm^ae that it would be very palauble to (he (vofemionl I do BOt think it 
would be palatable ts any one.
8L By ^r, Zmpt: WVuld there not be this inconvemeDee is it, that all tbe better men 
weuW get tbe hard eases, and Umm with the moat iotereat, whether Utter men or not, would 
get tbe eeriret 7 Yea, I iLiuk so.
82. By /he CAmmea; It strikea me that a timilsr nauJt will arwe frum an arTialguoation of
tbe profenaion ) 1 do not think so.
83. Will not tbe Auoraeys take all the easy busisecs into tbeir own hands, and give the difi- 
eult bannam to the Bar ? Perhaps so; bnt no doubt the Bar will be wril pleased to have 
all Ihe dlffieoH borineea, as they will be well paid for iu-as they are oow.
84. Do you o0t think the aoulgamatioo would lead to an iaooovenieooe io iocreaibg ike 
norabar of ^ularive aetioos 7 No, I do not think It would; 1 do not think there are any 
Auorseys at all disposed to bring ^uktive actions; there are v«y few actions brought 
unieaa thmw is a reasonable chance of sneoeeding, and If there it a raasoaable chance of 
tuceacd^og I do not see why an uction should not bo irled.

Do you not think tbe fees giT« to Barristers i^>Mte as a check to BpeettUtiva actions? 
I do Mt see that they can operate to a gnmt extent; tha feea given to Bairiaters are not a 
very large proporrion of tbe oosts ia an ordinary Common Law suit, aod I cannot ooncrive 
Mch a case as a tpeoclative Equity suit.
86% By Mr. Low: W*hat is tbe common ooat of argtuog an ordioarv demorror ? Fifteen 
or twwity ponods. '
87. *Ihat is between party aod party ? Yea.
M. How much ^ that woold go tor Cousel'a fees 7 Six or seven ponodi.

* Do yon know anything about tbepraotloe which goes under tha name 
^Sir Franris F^bea* Roles 7 1 know nothing about the working of it.
90. Voq are wrt able lo offer any <^muoq as to whether that k a preferable node of practice 
to what preTails in the Court now ? I have bad no experiaoee of It.

thaiio the preaeat mods of praotioe thora are many useless furns that 
ought ba dispensed with ? It is impossible to say what forma are usolaaa and what aie not;

I
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S. lUrtiO, 116. Do TOO not think vouf sofgMtiona lend to ibn neme pcanf, iht piecing of tho other 
bimaoh of'profm»oa'in irroeeifwtMt bandtf I do not, bocociM oompetont will
oliravs hnvo Urgent preoUee, and If ihere nr« incompeloiit pvnon* villi in time, be 

i Jme, m?. beatn o«t of tho peofeMka.
117. But toMuy of ;oQr laggociions tend to redneo the roumaomtioa of tho |irofM»oo f Nu< 
nOtOTMlIv.
Ud. Do*TOO think it it deeirabk to tbe puhlio that liv should U rtther doer tbnn cheap f 
T think it ooght to bo at cheap m is oonaivtent with tbo fair reinuntralion of ihe legtl pro- 
fWon ; if eoo with to ke^ the pcotobn la tbo htndt of mpocUblo }>ocplo tbef tnuti bo 
woU paid.
119. Mr. /yowe; L>o >*on not think it would be better to pT them for what thorodoiJW 
do than (nr theoo attoadjioVoA f Then voo would hare to inoreaee tbe prMont charfoo, and 
adtaoM tbe one at nock, If tot more, tbaa joa diminish the othrr.
220, By Me Ck^wwim: What do Ton think of a method of thia kind, that a partj ahontd 
none before coenpetmt Jodgeo, nob os we have ncw, aod mate bis onto ore fenva, the other 
partr making hit ore /mtci, aod cumiog to judgment in$tctiitrf I think it wonld bo 
atladT impoonble to cifrr it out, becan^ Conoael would not know what law they woold haeo 
to hxkk up, and woold be left in the dark till the last inomMit.
121. Wotdd it Dot be a cheap and expeditions p?ant It might be, bat still not a irry 
decdmble one,
122. We boar nothing of tbeae pleadings when oases are brought b^ore tbe Cedis in the 
East f No: bat it is not generallT snppoeed that (be proceedings in tbe East are so well 
oMcilated to promote tbe ends of jntice as onr own tjMrtu
123. By Mr. Xoiee.* Do Ton not (biek It ia adTantageous, in a con^iiiadonsl point of ticw, 
that we sbonid hare some record of the grounds upon wbkh judgments are decided f No 
donbt.
124^ W*euJd net ibe effect of ibe sTsten proposed be to put the Jndge in place of tbe law f 
Yes.
125. By Mr J/fomrjr Gmfral: Do you not think there wonld be frequeotly applications for 
new triaU on tbe groand of snrpme ? Io almost eTeey ease.
126. Br Mr. Lmot: Are not applications freqoentW dismissed on account of some (rifting 
raformslit y ? Etctt day.
127. Might not afl these trumpery rnlss be swept away ? There is a reason for erery one of 
thcee roles, particolarly with r^etWe to ttwsnres in sfidaTtu; Uns rale was doobtl<« made 
t^rereru erasures after the affidarits were sworn.
12a» Is it not eery hard that a client should be oompelled to pay hcoaose bis Attorney had 
made a mistake ? 1 do oo( think aa Attorney ought to be obliged to pay, in any case,
exoi'pt for grma negligence. *
129. By ii$ Aticrnry (raiwrof; Uow many Attorneys are there iu Sydney f Perhaps 
ahent sixty,
130. How many of that number conduct (heir own cases in Chambers at present 7 Perhaps 
Dst more than one-tbird o( tbew hare aaytbiog to do with Chambers.
131. Ars there more ihao fire or six who aiteudf I should say more; sometimes their
elerks go. *
133. I prewinis pa would eot exrrod lbs pririlege so for u to allow clerks to attend in the 
Sgpreme CosK. and to reprceent Attoenep there f No.
133. By Mr. : What objection would you baye to sUow any one to appear ia tlie 
Sopreme Coart to oondoct a oase? I think there ought to be sotzke guaraotoe that tlioee 
who practfoe in the Supreme Cotirt know sometIUog about the law.
334. By thf C%nrfmn: That is the chant's busiosss ? It is also the bosbeB of the public,
bi order that tbs time of tbe Judges aod of the Coon should not be unueccesarily taken up,
133. You wonld not propose a complete free trade in law to that extent ? No; I ilnnk tire 
(wacilce onght tn be ooofmed to persons who bate bad soma legal eduesuoD, a^ wbo are of 
some mprofabiliiy.
136. By Ms Ait^rnry Gmtrai: Do you think tho present eduoation of the Attorney here is 
sufBcMUt (0 qnaiify him for the Bar ? I think it is ss good as any education that can be 
fiTOQ ID tbo CMony.
137. Do yoa BOt thick that attendanee. iu some of tbe ofiloee of praetiaing Barrislera. wonld 
afford a good opporteaiiy to the smdent to learn! If a person ware dbpoeed to lesm, I 
ihitik more could be k*aroed, in one inomh, in au Attorney's office, tlian in a Barrinef S 
obambm ia iwelre nootbs ; because th«w ho has tbe whole practice b^^fore him, and has a 
belter opportuDily ef making hmiself acqmaiuted with ererythlog ccDoected with law, except 
^Mcml pleadirg, than he wonld hare in the ebsmbers of any Barrlkler,
138. Hate yon bean Jong in practice ! Upwards of two ywftrs,
lli\K Wore >o® spring under articles before tbe now rules osme into operation ? No, 
liO. Yon mid thst retainers would be nsnocessary in ease the prtiforioTi were smaJgsmated!
I think you could do away inih tbe neceisiiy of roUiOif^ altogether, by ebolkhm^ the fec%
It would be msrriy oecMary to grre an itrtimation to lbs Banister that his Sirtrices would 
be required.
141. Supposirg he were not employed, would not that be an injury to him! ObIt to ilie 

^ ^ gmosa mure Eban if hs were not employed now, after reo«Tu>g bis retainer.
Uz. Do you ihhik a retaining fee really iDoeaaes the emolumeuts of a Barmter at all? 
Nothing worth mentiocung.
143. Is not tbe rtKaloiog foe taken into oonaideratkm io marking the brief afterwards! I do 
not think so. *
244. By ikr CkAttmtan : ArS you cooTtrsant with coDTOTancing ? Yes,
143. Do you not eonmder tbe expense of eoDYcysocing to be enunnons ? No ; in nire owes 
eut of ten Attorneyi uke eonsideratly lees than they are am homed to ^srge,
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TWY m Kiwi nwk* ..ut buh for Mn-re»»n«t.f. TIi*? &re il(<nr»<i It. • foL for drtwinr ^ 
romo*?o Vii*or *” oeitreytoeo. ncT* cbtrjH IT, 6»,

A!*' •■.. y«* "ot 4'L • forv> k too much tot copying t wotn-

n.«ka out bill*. I tlnnk the elurge ii reaionable.
IV'- •« -".de In thtt hnuch of ihe profawioo ? In tb»t *a».
I.)U. Ilut, It t ie clwrgM that tra tBowible were made, yoa admit thtt the e*p«»M of e«i. 
tet.Ticinj would emirmout? No duul.l thoy tre rtih.f Urge.
Ijl. Ilo-fe you not oftrn heard of £400 or £500 Wing pahl for a tingle tnfea ef oonw
•nreawlMing to one property f I have heard of om imtanee witare £200 or £300 vm 
ch»rgof\ fitf an abstract.
162. Tliat » part of a convMKnco; Ui© pitlimmary step ? Therr wn% a ewM m ^blcb in 
Attorney in Sy#*ney wm rmployed in which ft Urg® *nm «« ehsrgedp bwtlber© the uroMrtief 
wtn ^ry jinmerotw, and there were srrenl title deeds in each ciwe,
153. Jjy Mj* Attorney Oenml: Do yott koow anythinf of the working of the feperkrt
Court® to Amenea ? No. » a r
154. Yoo do not koow whether Uw eiptme® are cheeper there than here f t do not; bet 
l r^nu'inbcr reading that Mr. VVehsier^ on one ooenelon, when diofng wlih Lord Broagham«
•taicd that ha l»d receited • feo of 17»000 dullar% which was larger than any Knglbh Bar- 
rutrr ever bad; #n, if Uiai u to be taken aa a criterloi), it would ftppeef that feee are not 
timeh kae there than in Euglaod.
155. By the Chairman : 5upp4iM iho profewion were not tmalgamated, and Attomeva were
jriren thie eleven, how mint do yon think would elect lo go tho Bar? Not more than twe 
Of three, I think ; nor do I think a great oi«uy would practiio at the Bar ia the erent of an 
anialgamaiion ; not more than balf*a*dcaefl, jH-thap*.
15fi. You think they would employ Counsel or Adfoettee? Yea.

TCESDAr, \hJC\S, m7.

Ureeent

WILLIAM CRARLEb WENTWORTH, Esq., iw th» Chsi«,
CHARLES COWPRR, Esq., | ROBERT LOWE, Ewj.

Jamea Martin, Eaquirr, called in and further examined
With rffercQce to a i^ueiUon that I was asked when I was last examined, as to special pleadieg, j
I beg to refer the Committee to an extract from the appendix of Slepben oo pleading, which ia of ' tsq. '”*
much mure ralue than anything that 1 or, I beliere, any person in thisColooy conld my upon
Oie mauer. It is fttmi the Coenmoo Law Commiaskmers' Report, ud I thU.k the r«juns there I5JoDr,l^7.
given for extending tbe lyitem of special pleading, even farther than it is now extended, are on-
answerable. They are the reasons too of very competent m», wbo took considerabie time to
make this enquiry and to frame ibis Report The extract to which I refer, cuuuanencesal page dO
<d ibe o(<pendix and giies to page 66. \Thr fT/Zneet Kandrti in Me aoate. Vidi Appendix AJ]
There is also ai oiber extract to which I would wish to draw tbe attentioo of tbe Committee, des* 
cubing aliat special pleading is, show ing that U is not leerely a modem inreotion, but that it is 
ilricily consistent wnli a practice of great antiquity, even » for bock as Lhe time of tbe Romani,
(he extract is from page 31 lo 33. iT^ide ^tppmdix
1. Yi»n ibhik tbe syMem cf s^wtial pleading that isrxiant ought not in he '’one away ^ 1 dxiulJ 
asy certainly not. Tbe Commtwiuneia adstse the abolilion of the geitro) issue in almost vftjy 
case, ai d I think they nugbt to be dor t for tbe ressor.s which they itatc
2. By .1/r. Lcu'i: What advantage do you ihirk arises from hating a system of pleading it all 1 
1 Om k in a system like ibat of the English law, where do petmo can be sappLaei to carry at his 
lingers' ends all (be caKS that R'oy be referretl \o^ where (be ablest lawyer nuist rake time to
up arguinrtita, it is of the first in3|Wlauce (hat (be Advoca'es sboold be 1*^5 rmed if the poindiLai 
will have (0 be tried, fur if they should go into Court, not knowing wf at fsets they will have to 
ligoe upon, they will necessarily condo^ (beir coses in a much more aljvcnJy mauuer than (hit 
in nhich they are ruiw c<M<ducted.
3. By the CJuiirman : Are you alluding tn points of bw or to points of fact ^ In erery caw* 
ihe law aid (he fact are n n>ixf%J up together that it is imprwble lo separate (been. It d^ods 
u|>on the facli that are in dispute mbat puiots of lav^ will arise, and if U is ascerlaioed io the drat 
instance w hat ^ts are in dispulr, the parties will be ptepo/ed lo argue upon them, tut if fhm 
ore a va\l number * i facts of which they do not kt.ow* anything beforshuiu, it is impcastble they 
4 an bf >•» peep red.
4. Would not the ly^em recommended by Benihom as a preliminary process be belter than ooj 
lyrem of pleading ^ eliciting (he facts. You come into Court with your client, I come with 
mine, nuu cross* exam ine my clienl, and I cnas-exaimue yours, and no w'iU fsaes are called t l 
do not ihink (hal s)s*em at all advuablei it would lead tu endless perjury. There would be a 
contradiction not only upon uoe point but upon almost all, aod thus there would be tbe giestcU 
difficulty in dxing the paUies to any definite u^llf.
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J Mania, ft. There Wiwld be no difficvN . becnute if ibej boih admilled cetUin f«U» iben » wng e ime 
K«*- irouW ftrise t But there reighi be e hnndrea diflrrem Iwim unlwi you lied ibe |ierUrt down tn 

-'w-pps OM pettiroUr fact, for Ihe r«‘”’' ^ agree upon any one eUteiiwnl.
IW* (i, There cannot be more i««e il»o the c«e ii eu»epttb!e of t You wight hare ■ greet num* 

bet of pwpoealww whkh wou: I l-e denied j—I do n<H ibink ii would eniwer at all; it wou1d» in 
tny ODIUM, be belter to baw ibe pweent pleadmgi, the drawing of which dMi not form a very 
cowdcrmblc item in tbe espemea of a wit, to leare the parliei lo agree briw cen tbemielvee what 
plea they wdl put ia itrae, than lo allow any other party to do ao. It may require a great deal 
of caiY ai>d cooaidenUion to deterwine on which point it may be beat tu rely, ai a perwn may 
haw a dMen point* to rot hi* cUiro or defence upon, and would not be prepared al a roocnenl a
notice to aelect any particular one lo the exclueinn of the rert. . » , i
7 By Mr, Zowe.* Do you not think it iaan etil that peop'* *bwild be allowed, io ipKial plead- 
ii». 10 art up falie defence* 1 It may be wty objectionable, but ia impomible to be |weiued j 
Icttose tbe only way in which you can conMituUonaliy determioe whether a defence ia falie or 
true, is by tbe terdirt of jury ; that «, al tbe lennioilion of the trial. A previous dclerminaUon of 
tbe truth or faUebood of a plea, would be an uaorpatkxi of the province ot the jury, 
ft Would not Ibe moclUifi of an oath, and the power of cto»-examination, be of great efficacy m 
prewfiUDg false defenca f It would uoi in many itirtancea Kapencnce doe* not warrant lu m 
tuj^uaing tbe sanction of an oatb to be so efficacious.
7, fiy M CIWnMfi .* How do you think U would answer, in iriali, to examine both parties, 
the and the ddwdarrt t That is a very difficult question lo aoswer—io simple cases it
might be beoeficial ^ but there are many cases where, in coosequence of the txirerae mcely of tbe 
Uw, , pmon perfectly Iwoest miglil be kd tc ineke »me edmueiou which would very uojuSly 
pot him onl of Court.
10. Hav‘C you not often found lhat tbe cirtumitanca of the case nave been only known lo the 
parties ? £q many loetanees; but in most cummercial case* the material facts are known to other 
nutie*. But if you adopt this sy^tn, the pailies will no longer see the absolute nec««Jly of any 
evidence besidw tbeir own, and it will lead to ewllem peijury. It w^ I apprebeiid, to prevent 
this evil, that the rule wa» laafle that pfraons iboalJ not give evidcooe in their own cases.
11. ^ Mr, Low: : 1* n a legulw ai'd iiJlexihle rule of Uw, that panics sliall not give evidence
in their owa caM* % ll is not to Kquiiy. Thu system, of ailowiog the parlies to be examined 
in ninpW cnatter*, baa loug been ia practice ia the Court u( RequesU, and those who have been 
WnM coovermAt with that Coorl my that U is nusl uamtisfactory ; and although the Commit 
SMW ha* the power lo examine the portiei, under the thirty poond* jurisdiction, m the Coualy of 
Cumberland, he nem does so, becaose they almost invaiiably contradict each other { aod one 
imrty most, in that case, perjure himself; iKoogh they must know rnoee of the matlter than any 
third party, they do not make the Court more acquaioted with it. If then, this is the case where 
Ibe amouot in di^nile is under thirty pounds. 1 have no maoo to suppose that it would dc* b* so 
where the amount »larger ^
12. Do )'<ro CMttder that tbe calculation* gjven by Mr. Goriwr, in hi* enuence betore tnii 
Coamittee, relative to the average amount of corts, both before aod since the divuioo <rf the legal 
profasioD, are correct 1 I do not think the records, frooi whence they are taken, areafoir meana 
of awHlainii^ whether the costs under tbe old sysum were greater than they have been since; 
aod i<A these mtsoa , in tbe first place, we have Ur. Guroer's own admiisijn lo the effect that 
costs were not taxed so ttringeotly then as they hate been lioce; and be tells us, with reference 
lo tbc bill of Gorts, to whKh his attemioo was drawn, that there were many «em* in it which, if 
be had tixed the bill, be sboald hav'e struck off.
13. W« that io ao Equity caae ? No. I may state farther, that I do not think that be has 
taken a sufficieol Dumber of case* io each penod for the purpo« of forming his average ; nor do 
1 think that be could make anv mtisfactory or correct calculalM. by striking any arecage at all, 
after taking any nomber of c», for when we find the extremea so very wide, one case betng 
conducted probably for twenty pound*, and another for one thousand pounds, it would be impossible 
to take aoy average which would give a just notioo of what the corti in an ordinary action would 
come to. Tbe pecker wav, in iny opinion, of asoertaioing tbe compel at ive expenie, i* lo take any 
particular action, and caWlate wlwt the cusU would be, under the prwnt lystem, and wliat they 
would le in the event of an amalgamatioo ; and if that be done, it will al once be seen that iheie 
mow occttmrily be a dimimnioo m expense, becauK there are many attendance* wbxh are ne- 
cesmy under tbepreaeiu iysleTO,and whkh will be no longer necessary, if we go back lotbe system 
which existed before the divison of the 1^1 professioTi.
J4. Me Chairman : Do you not think there may be some counleracliog expenses to act as a 
sel-off 1 1 am d 4 aware of any.
1ft. Fur instance, if the Bar was not divided, would there not be more liberal fm narked on tbe 
brief* ? It u impuwible to *av wbat might be dooe in that way^ but I do nutimagine the taxing 
officer would allow larger foes'ilwn than mw \ on the contrary he would look more jealously on 
the markiDg of fees.
)6. Dua it always happen, as a maUer of fact, that bills are taxed a* between Attorney and 
client 1 N«A always
)7. I* It not very seldom that they are Uxed at all ? There are instances.
18. I* nut the general tale against taxation 1 Tbe general rule is, that there are no costs between 
Attwney and client. Thoe cases are only exceptioc*; in almost all ca*e» where persons sue for 
book debts, aod oa protmmory notes, there never need be cuats between Allorney and client.
I ft. Has not a system sprung up, which will be very likely lo exist under tbe amal^malion, of 

................ ...............^ ^ HMt the ioierveotioo of ibe Master al all 1 That is very
aeldom doue.
bilW being taxed between Auorneyt, wubout

20. Have you potheard, a* a matter of fad, lhat doling the nmalgamalioD of the profenion, there 
were much more liberal fee* marked oo brief* than lh« have been aince '? I have seen a great 
many bciefi thwt wcie marked at that time, but 1 do not think they were larger than thoee given 
now.

21.



i\.B^ Mr. Love; Wai not tbe btuineM much ampler llwn than it U nowl No doubt- 
•liScult cwi were not to numeroui in (bow dayi, proalanry nou cum, aod actiona for aoodi 
wld and dfhwed were of wiMnt occurrence. Dow ihoe are all «t(led (wfore the ProlhooiS?

bo«o»» that goM before iariea now—whal lort of actiooa are ther ?
ejectnwnt, aod up-a ^ial contract lately. ^ 

Suppoeidg the Committee ihuuld be, oo tbe whole, of opcnton. tl^ .a amal- 
Rj^aiioa tf the profMiion ia not detirable, i> there any other courae open to them ? 1 thick 
AttrOTey* iboold be allowed lo elect wlieiher they wonld beornie BarriAOT or not
S5. When you «y that, do you mean all ibe Atlumeyi of the Supreme Court? It ia a difflcult 
queation to Miwer ; probably aU Altorneyi of ihe Supreme Court would not be fit to h»~mie Bar-
l^dipted "** * pwfwMon probably some te« of qualification ought to

26. I>o you think a geotleman who had made hi* eleetkw, and been admitted as an Attorney m 
llw Couni of Rngland, ought after he came to ibu Colony, to be allowed thu pnriUm ? I can 
offer no opinion on that point. 1 beliere some people think lhat thia pririlege ought to be coofined

^ «!“»»«> »n U>» Colony, ai.d who hare not bad the opp^onity which the
AlUmw)! pancsKd, of being ealleJ lo tbe Bat. ^ ^

Are you piepaied to recotnmend that any geoilemM educated in tbii Colony, and admiued 
into the Supreme Coart aa an Attorney, ought to be allowed the pririlege of pncLiane aa a Bar- 
Miier If he ch<« 1 1 should hare m> objeciioo w a check being placed upon that, cd thu kiod. 
that there should be iioinaexamit«uionasto ihepany’scompeieocy, his knowtedge of theprcfcmon 
anUhucharacier. It a difficult to say in whose haods ihia power rfi^mination ahooldbeDlaced • 
if It were given to the Bar ihej would eiclude ever^bodj. ^ '
28. J9tf th0 Chairman: What Icadi you lo ibink ibe Bar wouM act» illibnaUy 1 I bare oerer 
«en anything of tbe Bar that has led me to a coolrary nmclusbn 5 for in«aocey they not 00I7 
they face agvnit tbe amalgamalion of the prufowion, bul alaoagamit the admittiM to the Bar 
under any circumstance*, of thoee wbo had been educated in this CoJooy, uqUI Mr Brewster's Bill 
passed ita first reading* when, I r Uw first Ume, they ditpUjed a little decent liberaJity.
21> By Jfr.low^: You would not leave this mailer with the Bar, wuuld you leave it with Use 
Judges f That I look upon as quite as ubjectiooable \ {lerhaps more n.
30. What are your objections lo ibe Juiges ? I think they are even more illiberal than tbe Bar
They are always displayjuglbe mo« laarlced predilectioo fur that brtnch U the profeieioo to which 
thfY themKlTea belong; a predilection which u indulged io wtihoiit tbe slightest discrimination 
and which, as far as my experience enables me to judge, is wanarued oeilher by the loperior 
education, learning, nor abilrty of the bjdy io whose favor it is exhibUed. Partiality for tbe ooe 
branch of the prufcaiioo, in my opinfon begets a prejudice against the other, and I do thick it 
possible lhat an AUoroey aa able, as well educated, and as re»jje«able aa any gentleman wbo had 
eaten a few dinners at an Inn of Court, might be excluded by Judges whose etfmt dm eorp4 
might overceme lhat Koae of justice and strict impartialiiy by which they ottaia a]wavs lo be 
charseteriaed. ^
31. By the Chaii'ma^ : Do you think the Judge* woold not admit any persons educated in this 
Colony ? Il IS impossible to say bow eiiber the Judges or the Bar would act; 1 can ooly »y

c that I should doubt the impartialily of persuni wbc>se high estimate of the positioo of a Barnsier, 
^^^use he haiipeni to be a Barrister, is so judicrpuily extravagaTWr .

3?r Can yog give tbe Committee aoy suggestion as lu the OTTSlo be adopted, if they should 
decide lhat parties educated here, should hive the privilege of admisaioo to the Bar ? Five or «x 
of the leading Barrisers might be nominated aa a Board by an Act of Cogocil, for Ihepuqicae of 
examining parties, and on any person who had been admitted an Attumey iotlua Ci^y,pruducue 
a certificate sigoed by any two of them, Ibat hu geoeial edueatun and character wue suffici^ 
in tbeir opinion, then be should be admiUed u a Barruiter aa a niaUei of course.
33. Be admitted by the Judge# I Yes, as a mailer of right.
34. By ^fr, /^owe: Suf^ng the Barriatera relused his certificate ? I would then allow aoa;^l 
to the Judgea
33. By way of Mandamus 1 By way of Appeal
36. Yoti would not give the Judge* a veto * Noj the plan I proptwe would be something 
analogoui to lhat of tbe Inna of Cimrt, except lhat tbe Judge# might admit where the cetuficaie 
was refused.
37. But tbe Judges may koow of mme rtrj dishmorable coodoct 00 the part of tbe applicant, 
which might be unknown to tbeae Beochera or Barristers ? I do not act wbj they rfiould go out 
of tbeir way, for the purpose of aacenaioiiw whether the party were a man of bed character or not,
I assume that if be were so, it would be loinably ueB known jo a snail comrensuy like thia. 
When students are adinitted into the Ions of Court, they get two persons to cejufj that they are 
of good character, which in nine cases ouutf leu is a meie larce, and X know of no other olotack 
which standi in tbe way of (heir calL
38. It is not a mere farce they enter into a bond ? For £100, which is not a v^ great matier.
39. By the Chairman : Why would you out of this body composed of five at six indivjduaXt,
make it necessary ooly to obtain tbe certificate of two—why not require the certificata of all 1 1
think it verv possible that a highly re^iecUble and cumpetent man might find it dlScull, fur fifty 
reaaons, perha|» from personal enmiiy, to oUaio tbe certificate of all; ibev might refose tos^o it 
without giving any reason ; and beside* there are some gentleman al ine Bar, whose ceilificata 
an applicant ^ decent qualifications might justly cooauler il an inaoJt tu be compelled lo ask for. 
fiO. Would you propose that tbe rcgulaiioa should extend to any pera>u in this Colony, (except 
au Attorney admitted at home) desirous of being admilted to tbe Bar, or would you limit it merely 
k> the Coluniol youth. Supposing a ymtog man came out here wbo had Dot beeu admiUed ae au
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J. >Urti% Auorwy io Bi^Ufhl, oi>d ho a|>f>l»d hinwelf to the nxtdj of t)>e Low Uft, would you allow him 
to bi swittfd f Probably such a iwnoo ought not to ^ fxcladrd.
41. 3/r. Zow#: Would you roiiuire the lervioe of arliclfi, the Mme iertke m ycni now require 

iafno>l847. before the admiwop of an Alloroe)*! prior to the admiaioa of a per»n aa a Bamiler? Yw,
becftUiw I think iio penoa ot^bt to be adinitted without poase«iog a krtowlodge of the Law.
42. By ike Ckammn : It (hat only apprentimhip you would reqoire to qualify for tbe Bar 7 
I koow of no other apprentioeahip that would be to efficient f<w gaining a knowledge of the 
profe»ion.
43. If a young man were to go to a eoQ\'eyancer, an Equity draftiman, or a special pleader, 
wonld not that ba aa good a auwol fur the Bar aa the other t 1 do not think ao, betauae although 
the atndent gala aome knowledge of conreyanciog. or o( equity, that would be but a tery 
amall riiare of ktwwledga to enable him to auccted at (be Bar. 1 think a peraon who really 
wi^ to make himaelf aequaicted with the law, can learn ai much ia an Attorney'a office ai he 
caa any wbere^
44. By Jiff, Lowe: Do you think if an option were gieeo, that many would make il ? Nut 
many; perbapa three or four.
45. Would you gire Barristeri the power of chooaing the other way ? 1 Aoold hate no ul)«tion,
if they wiibed U ] ^though, if the Kuglish Aitorae^ were excluded from making the election 
here, it would be but right that the Barriitert should be excluded alacK
46. How many articled clerk* ii an Attorney allowed to hare ? Three—mauy have none
47. Do you think that a good check 1 1 see no objects to it« 1 think, however, the beat 
eheek wt^ld be to compel articled clerb to nodergoa ftringeot preliminary mminaliuD, aa to 
their educatioot before they were arUcled, If itri» were taken lo compel them lo be well educated, 
no other chock would be neewaary ; at present this poiat is too little regarded,
48. Do you not think tbe« area great many more pemoaeducating fur tbc profeeiun of Attorney, 
than eu pusiibly succeed f 1 have nodouU there are more than will be requited fur years m
cone.
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49. Is it not desirable to keep op a wholesome competition 7 Yes—if you take care, in the first 
instance, tl^t pom but well edocated tnen shall be adinitted Ailoroeys, the more there are ad* 
rmtted, the greater benefit it will be to the public. Althoagb the Attorneys may not derive large 
ineoma from their peerfraion, there will then be a considerable number of well educated me a ui 
the coaiamnity wbo are acquainted with the law.

By Ae Choiman: Do yoo think such a body woold be advantageous to the community at 
large 7 1 thiok it would be very advantageous ; indeed it woold be deairable for every body to
l»re some a^naintance with law ; to make it, in fact, a branch of public iostmetioD.
5L By Ifr. Lowe You would Tocsxaatnd that persons dwuld go under examiaatioo before they 
srtre dkmed to be articled ! Yes; in point of fact ibey are now suf^ioced to koow something 
of Lalin, Grtek, and Euclid. Tbe Judge* did intimate, smm yean aco, that they would require 
all parUcs deairing lo be articled, to have read the first six books of the /Eneid, the Greek Tes- 
Umeul to Ibe Qocpel of 8t. Jo^ ; aod to have gone through tbe first six boi^s of Boclid; but 

never examined the parties tbenselTes, aod %'trt ntisfied with any body's cerlificate. 
S^^^Have you aay further remarks to maket I would wuh to observe, that altboogh I have 
Stored to o(kt a few suggest bos as to the manner in which perrons might be called to the Bar 
tn this Coloey, I do not fee lo inwaot suppoae, that any plan which may be adopted for roch 
parpose, will be so beneficial to tbe legal profesdou, and lo tbe conmusity geoerally, aa (be 
amalgamation proposed in Ur. Brewster's Bill. In addition to the reams before given by roe, 
io Ufot of this amalgamatiou, I think that tbe superior conliol whieb would tbus be obtained over 
the proccedit^ of tbe Bench, should not be overlooE3.] At preront tbe Bar of this Colony con- 
fiiM of a my soiaU number, aod a small minuriiy TFTy of tbat number can be said to be leading 
Lawyers; and a much smaller mtoorilj can be consider^ as thoroughly independent roeo, the ma* 
jority being persoes of little or no note in their profeatkm or out of it. And when it is considered bow 
Urge an amount of legal patnmage there is in the hands of tbe Colonial Executive, as compared with 
tbe number cf our Blisters, and bow much more likely it is for servility to be preferred to 
iodepeudence, by a GovmmcsU whkh has do respouribility to dread, it canout be expected that 

Bar, as a body, will be likely to prove very efficient in watching (be proceedings of J udges, on whose 
^ood opinioQ and recommendalioQ they may probaUy be depending fur ao appointment. Barristers 
who have but snail koowlei^of (heir profesaioo, and are cooitamly looking out for some Qovem* 
meotstiimtson, cannot be much regarded by the Bench, and the i^inmn of the Attorneys is, of course, 
ooGsidend to a matter gf no cooaideratiou. This it an evil whkh ought to be immediately 
remedied, for if io England where tbe Judges are so greatly superior to tbe Judges in thu 
Colooj, where they hold tbeir offices daring good behaviour, and not, as here, at the will of a 
Seovury of State; and w here they have a peuple—tbe roost jealous of tbeir liberty, and a press, 
tbe CDOit ifltelligeot, most fearless, and most hmest in the world, consUntly watching tbeir pro* 
oeedxnfis, the control cd an able and independent Bar is found necessary for the due adoimistr** 
lion m jnsike, how moeb more ia soeb a control required in New 6gulb Walesi This control 
can only be given by an amalgamation cf the profemioo, which will immediately enlarge tbe 
pumbet of ^vocaKa, arui bring the Bench in cooalaat and dose contact with a body lafficieotly 
poweifal to bold it io check, for then there will be numbers of advocate* who will care bot little 
eitberfiv tbe frowns of tbe Bench or (he smiles of the Goveromem. It may be that for some 
tine after tbe amalgamaiioo this control migltt not be perceived, but tbe opening up of this 
gariling field to tbe ambitioo <d the Colonia] youth, and to many who now belong to wbat is 
often moat sapercilioudy termed tbe inferior bimb of tbe would, there can be little
doabt, bring forth Advocates as able as tbe abktt of those wmch we now poesesa» And thu is a 
naU«r wfai^ coMenss the public io more ways than tbe mere point of control over tbe Judges, 
ftsr the Bar is, 1 believe, now geoerally admitted not tn be such an efficient one u the warn* of 
tbe Colony require, and it knot likely to Ucome roach more effideot uulero our Advocates be allowed 
to receive tbe emolumcots of both braocbei of the profesooo. ffpotber result of this amalgaroation, 
I think, will be an iizunediate weeding out of^ tbe ped’eroioo mlhe lasspables
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mtlj ftll the bofinffi to tho« who lire beet able to coodoct iU At prrent it U powbW br ao MArtin. 
Auornf^, wbo ie extremely illiterate aod thick’beaded^ who koowi natoiDg of law not aoythiog 
e|tf, to mana^ a cotiiiderable practice by doing mrythiog through the ioflromeotality of a Bar- -—^
filler, thereby moil improperly increaaii^ bij own prufiU and potting hia cliaoti to needles a- t5JuB»,l*«7. 
pens. Thia cits of fvacthioDen would be, ae ought to be, apeetiily diipoeed of, aod ibe 
cocnpetem men lo both branchs would pfo6t by the cbaoge, aod bueineta would be betiet dooe 
rhau It ahouM aleo be recollected that by iocreaiing tbe number of Adeocata a greater
chance would be afforded the Goeerot&eDt than H now posesn Co ofataio competeot men foe 
aituMione under tbe Crown, and we ehoald no lociger have occa^Q to be diig'sUd by aocb aa 
exhiSniof) aatbat of peraosi leceWing large ineomea from the public fonda wbo if irft to tbe 
praetKe of tbrir prtjfesion, would bardfy be able toitr^rt themslmat all. When aoy Oovem* 
incnt paironiMi luck people k necesarily iocort tbe du^l«Mare of the public, and that sUcuoii 
which probably waa uoavoidable h very apt to wear the aipect of eorrupbon. There hai been 
jaireidy (oo much of thii in thi^7ulony, a^ the looner an amalgxraaooo takev place tbe better 
*vrj|l n be for tbe QoTCTpmantjf^iy the Jndgei and the Bar pnoallt ifyuMjTOoae tlui aaal- 
uatnsion ii not eorpnang : fLiTinaUCT are w itrOTg for tb^r of w^
Ti ryht, Uit i caonoibui veotnrg ta hop* th^ ift 1^ \ft every other matter whsti ooncenu t£ 
l»ublk, tbc peopfe t rtpreaentatWet will ad^ tto OTwe wmch they cinder beat, bowery 
irrencottiiy n iiuy bt oppose by JuJgea wfri ^ Dot v^h to be too cfosly watebed l^y
Iilc^ri whg miy CTnsoglflelt pTOffwi jmI JlgPIt? ta^ i.nfig

iioy fllgtu
Ureadi a wbolsow aod fatr competition wit

Pity to y efW ____
erived neit^ fiom karpiog nor

l will, I truiC
ram ulerrt,
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io prolix and tutblogooe alkffa^on, an axesdvo nbtloCy, aad an ormtndaed obcerranee ^ forajiad 
notwilbKtaoding Toaterial mojrm imprnvrnieota, it sliU exbibtte too sorb of ibe saw qualttb*. Tbow

WocQsceirt ibat coutderable nuMpprefaeufion 
pleading. That syitenwiacbaracteriMdfOO doubt, at *

D popularly prevMli upon tbo vabjaei of 
rorTMfMriM ofoorlo]^ biitory, by ati 
oCy, aad aa ormtndaea obcerraoro s for

which, tbo proeioe poiat in oontrorony beiwoon tha partieo it davaloped, aod proaeoted lo a sh^w fit for 
dooiMoo; il, that ^iat i* found to oowiat af aiSter of fact, tba pamoa art tbua appeiaad of tho exact
nmtara of tbe gnation to ba deddad by tbr dory, and are enabled' io preoara ihdr proefi with propor- 
tiooata pracaaloa; if «i tba otbor hand, it tanw out to ba saUar of law, toay b
alely obtaining (ba decMUa of tha easa, without tba axpwsa std tronl^ of a trial by dacname, that ia,

bare tho tBoaao of issedU

by rofanriag iba legal guaSion s orolvad, to tbo dewnainatloa of tba Jodgro Bat whore, iMaad of 
<paotaJ ptei^ng. tbe geoeral isuc 1b uoed, and uador it tba defoodast lo allewad ta bring forward saUm 
in confesioQ and aroidaore, tbeoa bonoflU are loot. Coniuljog u tbat plea doea, of a sort ttmmmrj 
denial of tbe cast it Sod by tbe plaintiff, axkd firing w> noils of any defemlre allegation rm wbirb tM 
defesdaftt fneaas to rely, It seo» tbo whole cast os aiCbtr tidt to tnal, wHboat lUslaguUMag (ba fact 
from tbo law, and wUh^ defining tbo exact qnetdoa or quevliOM of fact to ba tried; It not aafmioMtly 
tberofore happens, tbat tbo partlas ira lakes by torpHst, aad find tbeoaaleea oppaetd by sotM noexpec^ 
nutter af dafaneo or reply, wbkb, fras tba waat of tbaolv iw>ti p>a ia due caadkia
Bot an affbet ef aigra cTTOBtfu, aud indeed alsotC laramble rji.. urmace is, tba issaaassy 
lien of proof, aad oowoeqvSiy of eapsiae; f-r »• nt^tinc h admitted ^oo tb^ plaadbgt, caeb party w 
oblired U praparo bisaolf, M ^ s H k practicable, with ertdenra upon all tba differes po«au which 
lU nature of tM actloa can by potsbillty sake it laeinbaDt upon his to cotablkb, Ihoogb saay of them 
may turn out to bo ao^ptt^ and many of them may bo taeb m bk adTersary, if con^Ded to 
plead specially, would bai^t thought it Rndaolmbk to dl^xilo With raopect to matters of kw, tbo 
inooorenieQca expcnenced, Ihoogb of a different kind, is not ks re markable; f«4r when pesnU of 
law sko apoa getwral kwm, bsUsd 
by tba full Covt ia boaeo, tboy are of naeaasby,
1 ha cause k tried, aad tbe doekioQ, npoa kk sole I , . . - ^ ,
«if any previous mtiaation of tba matter (o be argued, and nnsbW to refer Iu books, k oRea fotsd 
(instkfactory and IncuficlnaiTr. It may aeon happen (and that k not an nnfre^ueckt ocevmaca) that the 
' ontrorersy andor tbk form of pis tunw ontirely epos matter of lav, there being no fact really la di«> 
vute, ia tbat case tha medo of doetsoo by Jtwy is not only defecUvo, but si^Uted, and tbc irkt 
might Isfa been spared aitogaiber. if tbo parlka bad proeaaded by way of spadal pkadl^, ^ raM 
the nnestlon upon demurrer. Another Ul cooioquonce attendant upon tho general msi b, that as tba 
(rua point fur deculmi has not been srolred in tbe plaadiag, h becomes tbe busloes af tba Jadga U 
evtraot it fo«a tbe proofs a^ aUegatioos bafore him, to sear cccrectly tbe law from of tbe
rase, and, again, lha facts admitted firom ihoso La cooiroeeny, and to prsacut tba latter ina dktr»t sb^ 
ttf the iurr for tbeir eoDsideratioQ; an analyse wbkb tba rapidSty and tuarolt of a trial at 
reodara extremely difleuit, and which k often dafucdrslT conducted Of tbo Atte of tbiogs haea 
..xi)Uloed, H k nttural e«?ct, that when tba general kme is idraded tba trial hih in numenm 
inttasceo to aocoaplkh tba purpoeco of justice, or ereo to termbate tbe Vgni di«^ and ss foUowvd by

&t delaated party to tho foil Coart in haaos for a new trial .thm proceedag mvolvaatbo appLI cation of
tbe necaitf uf rocapitaUting, for tha iofoiiMtloa of that Court, tbe whole of wbat passed awd ai 
niti vHu4, of which (Lire k no adaisssble report, except lhat of the presWh^ apon w^ aUt
error ia point tf law the applkalitm mtM common^ s J** **»w w WPl

lSirt'.rith pcciiM^ JiSciilUw, tiM rf" which U. thu it «Jtiana.1y fJl. to m«ij «». (■.
tbaro k rcaioa to apprehend) where in joskee ft ought to saccaad, aad saesads n many easswbenetiwfa 
is in realily uo suffiSsnt ground for the application. U may be added, (hat where sajca^ul, it 
rivM no redreas beyond mt of awarding a new and exponkea Inquiry upon the maiiee ef ^ M 
fhar with resnect to the maCtera of kw, of whkh Jt mat bivolve tha dtscusoon, they tn hm ^tbat with re^ecA
tinrtiv, and ks satufactorsiy decided npoa
Tilfidinr and so brought L^fore the Court in............................... . « * . . .
minatl% Bat tbeec ronsidMilws give an inaLquato Idea of tbe extant of tbe iaconvemeneo

tba motion for a now trial tbaa wbea raked by w»M 
tbe first ioslanoo, by way of demww, for deter-
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/Al

wkiek



58 Mrnvm Of mnsTccs tauh work txi tiutcr comiTm

J Mftnin, tbU brtnrli of wnci\ci> hu wroochH of»n tboofr portion* of tbo jhiWIc U*e
En. o(W »loTin«l» A» no (lltflnaloii of thia, wo moy rofor lo rotuf b» roeohed fro» tbo King » Bom li 

40d Cmbiqoo Pbv* by wUoh it opiioon that In MichtoloMo Tom. 1838. niDotynirH* motion* for now trUJ* 
lii ’W m$M in tW fom« Co«rt, wl forty-nUo to tbo latlw Mh« to tbo Klng‘i Bonoh Ral« Am wrro

«nca 8fN.(tow of Uw oppUforttHW, and not nor* Uum four ml?* for now irUl nJUUiitHy di»- 
iwd of to tbo ooeror of tbr Urm; uto tbat to tbo Common Ptou tborr wm thlny-otoo Rolf* A*m 
gfoacod, of mUfh Ion only woro dia|>«rti of. Ti> ouch a^^mtOTOat io*» mUHlIoh of couroo U nado in oarh 
nafMiiiw tom; aod wvro H not for tbo anlBtanrr obuinv^d fh>n ibo Uttbtf of tbe (hre* Jadgro out of 
tom (a jorMirtton wHirb to otbor rooporta baa appoarod to os objocUoaobk and to roomro abo)ltSi>o) 

a» far ai ropifdh tbo Cmrt of Rtog'a lUiM*h, wooM b* a total obotrartlon of tbo mrrrnt of 
oi^bu^ Irtuinm^ by lao growing nawiM of arroan upon moll pm f« now triaU. Tba toadaitpr of tba 
Moral inno U iro occndon for oocfa apnlkailoni wa bavo already attompiod to aiplain i and we baro 
no brwritinn tbrnfor*, to aiiribnUng to tbo Ma of tbat ploa tho far w^rotor part of tha oyIU to wboh wc 
bava thoiigbl it o«r daty to adrort, aa coanaotod with taollona of that doiciipiioTi. Wo tblnli, too^ tbat 
Ut dtow woold top^y tha only practioable and affect Ira ratnady { otWlnaunvanianras, tfaoni^h rrrtUnly 
of lam moment, rmoK from that maUuHl of pleafing. It oUen hypont that iwinti of Uw aming at tha 
trial roeotra no dowdon from tha Judge, but are iwrTiHl by bln utr the opinion of the Coart to banco 
or with a view to a noro dytinrt and ooUnm argomanl bafora that Court, the facta proved ara thrown bv 
<t«iaM of partUo toto tbe fora of a vparUl eaaa. Nailhar of ikoaa nathoda it commraHler in point of 
carUdnty. of dt^teb, or of chr«pnc«a, with tbat wWob U af^srdod by Uennrrer; and tbair mbatitmton 
for Uit Uttar openUm like the motion for a new trial, though to a Was degree, to the prajodieo of both the 
pnrtia^ and io iba d^y of publie tomlneoa. to oomparlioo with thooe aiaidTanUgas, molting tram tba 
gfiMral \mm, tba tocMvenWacoe of •pardal pWading are tosinificaat. It is fotmd dIAcolt, no doobt, to 
a*t forth tbo matter nf defeooo or reply in a form whieb sbut ba at oneo soltrient to pednt of law, and 
uxntm* in point c( fart: ibe oroailooal cooteyeneo of tbU difltculty is, lb# defeat of the party opoo
formal deA«u not oonnectad with tbo JmUcc of tbo eaoo. Bat Ibis ovU u not Uko Itiooo arising from t\so 
taoeral irae, richer of ordinary oecnrrwo or ineriuble in iu naturo It may to general bo averted by 
tb* diBgMOo and ikiQ of tbo ploadar, and U mataritlly allariatad by tho praetkw of allowing amendmentn 
upon demvrers. It to tmo that ipeaUl plewdtog tondi to prolisUy of statement on tbe record, which 
u a foorco it aiponm to tho ioltor; bot tbat expacue boars no pr^«rtion lo tbe vast increase of coots 
resohssg from tha adoption of tbe gecwral isono. U seems to bo eommooly sopposed ihat It U in tlic 
Wngtb of tbo pWwdtogs and the corre^ondontamoont of ofico feoa. or feet to pleaders or Coonsal payable 
upon (bam, that tbo oxpenao of an action at Uw cbWdy comUu ; bnt this U a gmt misUko. and one that 
H h very important to correct. By far tbo boarWst iroma to the Bill of cortt ar* Iboae which relate to 
the pmfk, andmoropartscaUrly to tbo oeovaylng of witnaaaei totbo Anasoo aodmaintidning thorn tbero ^ 
a^ next lo tbeao, the most c^y cbaiYOs nriw from (bo trananrtion of any bind of buainom in open 
Conit, noon mrtWo ; tbo fmupon pWadins baing (compaeativriy speaktos) upon a potty seals, lo illmu 
(ration of tkH wo may refer to the biUs of coau containod to tbe Appmdia io oor first Report. It may 

be ooocrived, tberofore, that tlie gonoral Issue, from Ha tended to aa tappacamary aoenmaUtinn 
of ovidenoe, aadtomotiooafecnewtriab, mast often nltimately Wad to a vnscb greater oxpenao than mid
bavo bwm pTodoced by any p^babW prolixity io apoctal pleading. The piwfNwnco due to tbe Utter 
vartbod win boeomo still mora evident, when H dail be cU«^ by aocb regaUtlons as we have inggestrd
to other ports of Uds Report, and boM bertoRor to saggest, from some of Ita prioripal tocoovenaenrr* 
aod abmea, moro pnriicttkriy from thorn wbkb relato to tba variety and prolixity of counts and pleas, 
and tbe doctriao of vartoM. On tbo whole, therefore, we fotaeUio no doubt of tbe expediency of 

fmb alUeatiecu to tbe existing practice as will Introdoc* social pkna to aimoat overy caio, and 
in aome actions aboUab aHogetb^ ibo use of tbe goneral iaauo.

B.

Nollilbg *un» bvoa her* attetepivd bot a /imnfKW oxpUatttoc *{ the loaaDcr of oomtog 
to tom. If coopered in a otow to its thstmet ^rvar^/e, ii» will ba found to cou^t in an 
ni^lieation of tbat aoalytical process by which tha mbd, a van in tha priTsta oonsidvatirn of 
tnj oontrova^, nrrires at th« davelopmant of the qaastion in dispata. For this purpose it 
to ^wnys ncocMtry to dtotribol* lha msas mniter into detached contending propositiocu, 
and to set tham consaeotiv^T in array agaiut each other, till, by this logical condict, tha 
state of tho qnestioD to nlUmataly asosrtainad. This ranks, in the prasent day, among those 
ordinary logical ofmixota which it to asaier to practise thau to dednoi aod which it would be 
anperffoous tu attaoipt to redaea to sdentifio rale. It was, however, as applied to the purpose 

foraosk dtopnintion, a rery favorite to^de with the aadont writers ott dialectics and rhetoric; 
aad there was no sobjeet eoonecied with tbese smenoes on which they bestowed more elaborate 
attmilioo. Statm arewpLfowfi (^7* Sigonitu), atqae ao probationes otnnes oonferendi, anifi- 
ciam, is Ubrto oratoriis, multto verbis ast demonstratuis; saqua anim in aliis prscoaptto. 
aatiqoi rhacurit, tam Grmd, qoatn Latini, pins stndii aut uperm ooDSurapsarnot. Tha quofCion 
im {^utrortrry to described among these wriian by the different terms ;^vo/i(vov, aumma 
qo0«io, res da qna igltur, qumttio ex qua causa naseilttr, jadicatio, and otbm of flmUar 
ijoport, all axpretsiva of the same general idea, though slightly dtoungntohed from mdh other 
io tbeir partienUr appUcation. When this question was duvelopad, there was srid to be a 
rtafar, or cofufthibo comw. Of these status there were tnany cUme, aooordiog to the dif­
ferent kinds of questions which might srtoe, involving not only the disttootioo recognised in 
onr (deadtog, between <[aestioDS of /act and of fdto (stains coojectnralei el legales), but 
addilioosl dkttribatiuos into status floitiv», transUuvm, and many others, correipoDdiDg with 
tbs various logical divisions nndar whkdi the different subjects of civil dispute may be consl- 
deiwd. As a rpeeimen of this obsolete bnt ouriona learning, and, at the same time, as tba 
best illoitTstioti of wbat ie the natural progress of the mind in effb^og that development of 
which we have spoken, tho following psessgo of QuioetiliaD deserves atiootioiu In tbat pan 
of his work which r^es to tbe dispositjo,gr theart of oralorioal divirion and arrangerneut-^ 
after noticing tbe unportance of a prudent selecdoo of tbe pc4nt of argomeot, and a discreet 
sutemsnt u! the general qaestko, and obeerving that tho chotoo shonld bo determined by tbs 
nature of the case which (he orator was to support—be proceeds I wUl explain my own 

method in this parrioular, whkh I attalued partly by precept and partly by the natural 
^ deductions of resion, aod of whioh I never auempted to make a mystery. In lil forensie 
** couLfwonies I took care, in the first pUce, to inform myself of ^l tho different matters 
^ iovulved in the cause. I say, io fureorio oontrovorries, for, as to tbe dilutes of the schools, 
h tho operaikn to uonecessary, as they cgnstot merely in the dtocossioo of a few questions

dtouaetly
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liindnctl; <ltscnminat#<l the outset as tbo labjects for decbouiUoD^ end Jonomioeted M«nm» 
?f^ara by lha Qroelcs ; by Cicoro, propoMita. After thoa pUcio/f, theo, the whole matter of 
tha controvmy dti^oeily in my view^ it wm my habit to anefysr it, ai well on the part of isTTt^- 
my adversary as on roy own. And, ftrtl, I applied myavlf to that whieh, thoo^h easily * ** "

** described, requires a (leenliarly attmtife performance ; I mean, ! aacertaiood wbat oase it 
waa ihe objeet of eitfaf-r party to make, and by what allegation such caaaa might be respec­
tively SQjiported. Wilh this view, I began by coruidonDg wbat might be alleged by tbe 
plaintiff. This etatemenl would, noceasarily, either bo admitted or denied on ibe part of 
the defendant. If admitted, no qoesUon could at that stage ariso. I therefore proceeded 
to eonsidrr what would bo the dofcndaai'a answer, and to this 1 applied the Mine dilomma 
of admission or denial by ihe plaintiff. Accordingly, sometimee, the matur of the aeswer 

** would be admitted ; bot at all events there would, at some period of tbe process, arise a 
contradiction botveon the parties ? and it is then that tbe question in tlw cawe is first 

** Kscertained. For example : Kot< kiUed tueh a mon. Admitted. We proceed. The 
** defendant must now issign some rtsason for this act; J/ wai lawjul (o ktJl him, ai rvrpriMcf 
*' in itfftfltfry with my 1(^/0, There hi no doubt of rbe Uw : we must therefore seek, in some 
** other point, the iQbjr<ot of contention. 77w partUi iurpriad rrsrs not rommittinff adultery.

They were, ThU then is tbo qncetion, and it is a qnwiiun of fact,'* (eonjectora, i, e, status 
cunJectoralU). ** Io some eases, however, there might be a fortber admUsion: They were in 

itduUery, hut yitu hnd no riyht to kill him, /or you were an exile and in/emom penon: and 
tiere arises a question erf law, On the other band, if to tha first altfgation, yarn killed, it 
had been answered, / did not kill, tbe quntion had been ascertained at the oulseC By 

“ ihU kind of proceaa Is tbe maltor in dUpnte, cpt main queation in tha caosa, to be Insrsti- 
gated." This oraioricsLl analysis of QidnctiUan exhibits exactly the principle of the Eoglisli 

pleading ; aod when it U cansidmd that tbe logic and rhetoric of uuqnity were tbe favorite 
studios of tha age in which that scianoe was principally cultivated, aod that the Judges and 
pleaders ware donblloss men of general learning, am^ding to the fashion of tbssr limes, it is 
perhape not improbable tbat the method of dareloping tho point in oontroveny wu improved 
from these ancteot tonroes. On tba other hand, bowers, it seems not to have been wholly 
derived from them ; for tba same method will appear, in one of tbe following notes, to have 
been substaniislly in the poseeasjoo of the barb^us Franks and Lombards, with whom it 
was, prosnnubly, a native tnvonlioo Wbatevar merit," aays Gibbon, may be dUcovared 
** in the law of tha Lombards, they are the ganuino fruit of tbe reason of the WbariaBS,whe 

navar admitted the Bishops of luly to a seat in tbeir Legislattvo ConnciW

FRIDAY, \n JUNE, IS4T,

iJrreent

WILLIAM CHARLF^ WENTWORTH, Kao., up ini Chais, 
THE ATTORNEY GENERAL, | CHARLES COWPER, Eag.

ROBERT LOWE, Eio.

Robert JobMon, Eeq., called in and examined

1. Are yon prepared to make any soggeetions with reference to tba diminution of expanea in r, Johnsoa*
Equity suits ? U is a very complicated aod difiicnlt enquifT-^too comptreated to bo antmd
into by any parson witbont great consideration. I can only point offt a taw palpable instancaa
in whieb the proceediaga appear to me to have no other object than to cause expense. U June, Idt?.
i. Wiil you have tha goodness to state what prooeedinga in Equity might bo shortened or
aUilisbed ? 1 can giva a few ioslaoces whare, I think, the proceedings might bo altogether
abolished: for inetanoa, a bill for obtaining a discovery from a party in a suit at law. I
think either party might file ioterrogatunes which tba other should ba compiled to answer,
without anv suit in Eqnity at all At praent, tbe miuimtun expense for a bill of discovery,
on both sida, is ahont £40 or 15% and I apprehend tbat tbe sobatitotiou I propoeo weald
not coet one-fifth of that sam. 1 am also very much ioclioed to tbmk tbat a petition might
be sabsticntad, with good eSect, for the present vc^nmiuous bill. No answer shonld bo
necessary unless tbe plaiutBT required it.
.i. Docs not the plaintiff always require it ? In many cases ho does not. In a common 
foreclosuro suit, all tba pUintiff would require would ba to state ahcrtly the exeention of the 
mortgage, lhat tbe time of payment had elapeed, and to pray a foredoanre. Ha could prove 
his case by producing tbe mortgage aod cdliog one witoeas, wiihont raqairieg ao aeavar.
Where an answer ia required, it wUl be necassary to have il)ter^‘gato^w«, which ooold bo 
added to the petition. I think, abo, the ootnrocn law principle of taking all allvgmtkms as 
proved which are not denied, might with advantage be adopted in Ejuilv suits; so that, 
where no answer or defence should ba filed witl^ the time prescribed fur that pnrpoaa, the 
pimntiff ahonld have a decree as prayed, as of course wiihoni further delay or Uouble.
4, It bu be«i suggested lhat, instead of a bill, a petiliou aboold be adopted ia aH easea, and
that, where au answer was required, the party should ba axaimned ore lenus ; what do yo« 
tlUok of tbat system? Hiat course would, no doubt, be the moat acooomical one, hot it 
wonld give 10 ctevar roguaa an advantage over honest people who wire not equally clever, 
and, for tbat reasoo, I do not think it woold ba deairable. . , . *
5, But simple people, who are honest, would not maunge tbaae matters ; both pUiutiff and 
daftadaut woold have tb«r legal advisors ? We have bad some experience of a similar syrtem
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tho ^;dn»7 Court of Roquwts uoco tbe chtnfe of its jurwUotion mode by the Smsi] Debt# 
H, Tho Commissioner now ruloi thst oithcr )>4rtj msj csU the other to |ite evideuce. (

K.JuhMao, in
Aot, ... .
think thst hss operu(«d» in some respects, bsneficUUj $ there is, hovoTor, tills difficulty, tbsi 

li Juee, 1»7. people may bo ©otrspped by su esemtusUon rtm roes,
(h Entrapped ioto speekiTij; the irutli t lie nisy not put hts case ia the best aspect, which I 
think a suitor ia entitled to do, and he miuiros the careful asiistaaoe of his professioual 
adrtssr to see that be doee so.
7* Do you think that plan would be better than tho plan of intesTOfatories added to tbe 
petitioD 7 h would bo much lees eipeosivo, but I do not think U dostrable. If it ahould be 
adopted, I think it should be incumbeDt on the party examiaing lui sdrersary to put the 
examination in eeldenoe; and that the course which la now adopted, by which Uie plaiatifT 
may read the answer or not, or parlici>Ur parts of tbe anawor ooly, should be abolished ; in 
othsr words, if tbs proposed examination i^onld bo adopted, each party slioold be ahowod to 
make the other a wilnees lo the cause, as b now done in tbo Sydney Court of Requests.
8. liy U# A^0rmy GenmU : In what doacrlpthm ol oases in £<|Qity do you think me rocs
examinitloR might be adopted t lam not of opinion that it would beneficial ac all; but, 
if it wore adopt^ it should bo nnlrersal.
9. Sy CAe ; What do you thiuk about demurrers in Eqnity ? 1 tUok if the
Court were to hold the parties to Uieir demurrers, it would be oxtreruely benofictal. Notbiag 
Is so smple as to get tho decision of the Court upon tbe statement of faks admitted npon thn 
record; but if yon first argue the demurrer, and afterwards get leaTo to amend aud go into 
etidence, and on hearug upon the facts, the benefit of tbe demurrer, ss far as expense is 
cODoemed, is lost,
10. Yoa would bind tbe pertice to the demurrer f 1 would, as a general rule, but thm must 
be exceptions. I would nerer allow lease lo amend, unless a strong special case wm made 
for such lease: I would make it so strict lhat it should be an effectuU ^eck upon speculative 
demurrers.
11. Are three spocnlatlse domnirm of frequent occurreuco in this Conrt? Not lo Equity.
12. Ilase yon any further sx^gesttous as to the dimlnUhiDg of expenses in Equity suits ? 
One Tory great cause of the eapeaso in Equity Is, the immense time flowed to the drfendant 
to answer.
IS. Is not that necessary iu many cases ? It is not io many cases, although ten weeks 
are allowed iu a oouutry case, and eight weeks In a town case; in point of fact parties very 
seldom put their rbouldere to tbe wheel till the list fortnight or so.
14. Does tbe mere delay cauae expense ? It doee not absolutely render furtlier expend 
oeeesurr, but it does practically; for the client is oonstanUy waiting upon his Solicitor, and 
his doubts and anxieties have to be satisfied: this, of course, increases the number of attend' 
aaeee. It aUo creates additional, and sometimes very great expense, in consequence of deaths, 
mamages, ioeolTeocios, aod other circunutaoces occurring during tho vast delays of an Equity 
salt* whkh require bolls of revivor or supplemental bQUto befiM, and fresh answers, Ac. 
Hie Term fees alone create eome additioual costs.
15. By iki Aitoruiy Grarrol: Waa not the system of viva ooee examioation triod here i 
Tbe viva vm examination of wnucsees, uot of the paniee.
16. By tkt Chairmmii ; That is iu force now T Not upon the same system; the evidenoe is 
taken viva vvo» before the Master, and not boforo the Court now.
17. By the Attorney General: That was a complete failure ? 1 think it was.
18. Were not those eases often coutimied for a fortui|iit 7 That arose h^om the bad arrange- 
nie&t; the adjourning of the casee fmn week to week, instead of from day to day ; bnt tbe 
other duties of the Equity Judge rendorod that unavoidable.
Id. By the Chairman : Do you thiuk esaminatioB before the Ma^^ter answM? 1 think U is 
admirably adapted for ail eases in which there is no aeoesuty to direct ao bsue. But I would 
observe, that as a Court of Equity is not coiu]»etent lo decide on dispuled facts of a compli­
cated nature, Usuea to be daddod by the eoustitutioaol tr^onal of a jury ought to be granted 
in all cases where it is fleceiaary for the dedaoo of a writ, to arrive at a conclusioD upou 
such disputed facts.
20. Can yoo ^gest aoy oiher matters io which tbe axpeose of au Equity suit might bo 
reduced ? With respect to Orders ATui, I would observe, that they are of uo possible use, 
aod caw oousiderable expecee aud delay ; for example, an Order iVui to confirm a report; 
no report eaa be ooofinaed until such ao order has bm obtained. Tbe substance of tho 
ord« is, tbat unless cause be shewn io a giveu UoiSb the report shall stood absolutely con­
firmed ; aad if so such cause be shewn, another order is requisite for tbe purpose of comfirm- 
log the report absolute. To iliastrate the absordjty of this I wiU meniioo a case. 1 was 
coaeeraed in accuse to which the Master made a report to which both parlies were deairoua 
of excs|>ting, apoa difiereat poiata; 1 was for the plalotifi^ aad found it oeceesary, before I 
could file oxceplioos, to take out an Order A'tri to confirm report to which I wu anxious 
to except. I therefore took oat an order which io terms directs that tbo report shall be coo- 
finned aolut the opposite side shewed cause io the contrary, upon which I filod my own 
exoeptioes, the other aide filing tbein, aod unless 1 had done tUt I could not have effectually 
filed axceptious at alL
21. \eu thiuk these Ordm NiH might be got rid of, except they were argued? I think 
they might be got rid of in all casee. 1 would allow parties the time to except to a 
report after it is signed, at be now has afier the Order NiH is confirmed.
22. ThM orders all have a fee attached to ihem ? Yes, and tho fees of Court are heavy.
23. Is it the cnurBe now when aa Order Atii is granted to confirm a report that the party 
who wkhas to except can argue the matter mthout any further oeremony ? No, he must file 
exceptions. Another nnoeemary expeuee is that of requiring objectiuus to be ^ed prepaxa- 
tcry to filing exocpiions, Tho objeoUons are predsely the same in form aad substanoe as the 
cxeepUoQs, the only diSerenoe bri^ that the one is called objections, and argued before the

Master,.
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Mmiw, ftna tho olhojr okotpliODt, AQd Woro tho Coflrt. No porm can Ale eTemioni a.
ualeea be fim AU ^<1 argue objedione. Thoee ohJeetUni ere altnoA n mtior of fora. Uf it 
Ii extremely me tbat the Muter’o opjoion Ttrito, ud they ire therefore AM for the purpooe 
of enabling tbe party objociiog to 6U exoeptlona. The expeoeo of Aling obiooUow U oc^ 
a.d^ble. Iti the mm to which I before referroil. the point to bedei^ vaeoneingUpoint 
of law, ud yet, I beiiera, with tbe exponsa of the doobU set of objectiom ud exoeptio^ it 
will not ooat 1«m tbao £50 to get a deciiioD, and ibe delay ■ dreadful. ^
*Ji. There are at preeeot wamnti for every attendanM t Yea.
25. fly iJfr. Coww .• What la tho expeote of that? I think aot lew than half a ninea. 
With reapect to the warruta, I would have none. I wonld have an appfdntmeot ia the fint 
iniUnco, ud adjournmonte from lime to time, till the matter wae diip<^ of.
20, fly ifui Chairmon: Art ihore aoy otbor forme ihat might be dbpenaad with ? I tblak 
*ubp«aai to rejoio aad to hear judgment mlfht be aboliAlied ; I have raemiooed aome of the 
moH prominent eaosee of unoeceeeary expend, bnt I have oo doubt penoBs more aonuaiiited 

praoiioo than I am would be able lo point out a great many more,
27. fly Me Atiomty Gmeral: What are tbo rolee aow ia foree in Equity^ Tbe Eoglisb 
practice up to a oortain period, modiAod by onr local rulM; it k frequently a matter of great 
etubarruimeot to know what ia the practice of tbe Conn ; there are very few, if any, practi- 
tluonen io the Colony io cither brucU of the profeuion wbo are thoroughly aefluainted with 
the details of Equity proceedings.
28. Have you uy suggwthm with re^mot to tliat—do yon think it desirable to have one oode 
of nilos ? That would be very deeirable; but it would require ronch ooniiderailon of penoiu 
wdl acquainted with the fubject to frame such a code. The difficulty of carryieg on aa Eqnity 
suit here is much grealor than in England, as there if you have any doubt npon a partictilar 
point of practice, there are varioni public officers at hud, each Laving bis particular depart­
ment, where you may at once get the informatiou you require.
29. fly-Vr* Cowpfr: Then instead of amalgamation you wut division of tbe profratioo? 
No, the division of practitioners into a number of branches Is itrictly a divWou, wbereu tbe 
accumulaiioD of preclUtonerv in eaoh branch m itrictly a multipllcatioa. No donbi it would 
be extremely bonofidal if there were bosinen sufficiut for praeUtionora to confine ibemselvee 
wholly to ooe bruoh ; but it Is p^pabie ihat the necMsity of employIng one legal practitioner 
to ioitruci ao other iu tbe same suit oauses a mnlti plication of labW*
30. fly fAr General: How often does the Eqn ty Court silt Twice a week m
vacation, and occasionally In term.
31. Do you think it deeirable it ehould sit oftener? Yes, aod that the Judge wbo slta in 
^uity should not have so many other duties to perform, as in consequence of bis not having 
time to prepare hii judgments they are much dt^yed, %nd the Equity busines b very nuoh 
retarded.
32. fly the Chairman: You think we want more Judges ? I thiuk we wut a Judge wfao 
should be excluttvely confined to Eqnity businesf.
33. Would you allow an appellate jurtsdiciion from him to tbe full Cotirt? Z am inclined to 
say not, provided we could get a tborougb Equity lawyer, but I have iwt formed a dedded 
opiuion upon this subject.
34. fly the Aitam^ Oeaeral: Do you think it would tend to reduce expense if one Judge 
wore confined entirely to Equity ? No doubt it woold, aitbongh il is difficult to point out 
specifically iu what way the more daisy increases expense.
35. fly the C'/rnfmaw; The term free alone are a source of some expense? Yce, and there 
are llltlo things coostaatly turning up, although there is aotbing going on in Court, wbiefa 
involve expense; and, as I before observed, suits oftco abate by deaths and other causes 
during those deUyi. I would observe that it would be much more bsuefidal to tbe prefer 
sioa themselves to bo more employed upon tho merits of a case than npon upaeeossiry matters 
of form.
36. You think then that the mere Isaaenlng the nambor of formi would not detract from the 
profits of tbe profes^n? 1 think it would increase ih«n, becaoee suitors art wifllng to pay 
liberally for lhat from which thoy see they derive benefit; bul they are extremely reactant 
to pay for matters tbe me of which they cannot comprebend.
37. Have you aoy other su^estiom to make with raferaoce to the Equity branch of tbe 
Court? I think it would require a commission, to go into tbe question ssusfmetorUy.
38. Aro there materials in this country for a commission ? I think so; It woodd not be 
necessary to have an cxteomve number of Commissloneri.
39. 1 suppose they would require to be well paid? No doubL
40. Wbat remnaersuou do yoa think they ought to hav^^^bow much per diem? ] am 
hardly prepared to answer tbat question; 1 believe the Real Property ComnkaioBen m 
Eogl^ were paid lU>erally.
4X. Do you think those wbo are eminent in their ^ufeasion wonld give tlusr time to wadi a 
oonnismon f 1 think they would.
42. Would they not be bettor paid by carrying oo thmr profettiso ? I apprehend tlwy could 
80 arrengo as not maUnally to intarfore with thstr business.
43. fly tie Attorney General: Have you any suggettioaa to with regard to lesseoit^ 
the expense of oouveyanciDg ? I am not at preseui prepared lo make suggsaaiw frr lesaeubg 
the expense.
44. Is there not aa Aot of ParUaumt for taxing oooveyanciog billa? There b in England ;
I think that Act ought to be adopted here, both frr the benefit lif the profeesiou aud of the 
pubbe ; it is au Act by which unprcfeasional persoua are prevented from aoiiog ss Coaveyan- 
oars, aud by whieb Attorueys’ HJla tor oouveyanaDg are subject to taxation.
45. Art you oot aware that an Act prepared by Lord Brougham baa been pt»ed al Heme 
which hu the effect of materially slwrieniog ooavoyaoece? I am aware that au Act baa 
booa paired al Home, called Lord Campbell's Aot> with tbat object; independently of thst
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Act modaro CoOTOrmocora h*To jihortoood ihrtra moct roatcrUlly. Wth rcfafenco to ihe lub* 
joct of ooBTCt^o^^, I m^y euto that U eppoeft to mo tbu th»e branch of the profession 
furmshoi an eiamp)e of tbe benefit lhat ariact from tn tmdgtmttion of the prufeeslon. At 
preoenti in oonTeyaocio^ it is eompetent for tn Attorney to do tbe whole of tbo basinet^ 
without the inierrention of 4 Bamslcr ; but if it wore compulsory in conyeytDciog, m in Uw 
soitSr to empbty both Attorneys and lUrristom the expense wonld be double.
46. Lctrt: Are you awaro that iheaw ti 4 proyieion in the Act to which yoo hay© 
reforreih Ifirin/t a certain stalntory effect to particaUr word«? I am.
47. Would yoo one those words? I would not. If is well known to the profi^sion fhal in
one of the RegUsry Acts fw ihe County of York, whioh has been in force over ai nee the 
reifa of Queen Aone» tbe proyUion is made that the word ** fraoi’* sliaU imply or be equWa- 
lent to all the eomcnoQ coTonants for title, unless tbo deed shall otherwise express; notwUh* 
stSAdjnjt the leofth of time that Act has beeu iu oporaUcm, Ccoto) aneers hate acnipulously 
atoided takiQf adtantage of it in any shape. ^
48. Are you aware that it is the same in all Railway Acta ? Io almost aH pnblio oompamce, 
tho oottae<)nsaco is, that nobody can peruse one of these coDTsyancos, without psruMn; (he 
Acl, which is generally a long and mnpilcated one. Conysyancen haye done mure to 
shorten conyeyaoccA, *baa any Icgislatifo enactment could, nnlm the ficliona arising out of 
llio feudal system should bo altogethor abolished, and aome other system suWiiatod.
49. Bjt Ai AOemfy Gitturol: I boUere tbo chargee of Ccayeyanoors are regulated by 
FaliMr'i costs ^ To some extent; but tbe English practitionen do not attend to thorn much, 
and we follow the English pnetioe as nearly as we eta in this Colony.
50. Bjt Mr, Low: Can any satisfactory n^e bo derised of shortening oonreyanors without
alterag tbe lav of real proporiy ? 1 think without aUering the fundatuenlal pmciplds of tbe
lav of real property, no great redaction can bo made in the expense*.
51. By fAe Chatmim: I boUeyo there h some short form adopted io Amoiical 1 am oot 
aware that tbm is. Id America tbe efficacy of conyoyancee depends upon registratioD, and 
that cireumsunee, toother with tho different feelings of tbe community ihere, aa to pritno* 
genituro entails, and tba complicated family arrangomenls common in onr cnarriage sottlemenu 
aod villa, naturally toads to shortening such instramenta. 1 would obserye, that the forma 
Tiow used are at Iwt one-fourth shorter than they were twenty yean ago, and these forms 
haye been altered without aay statutory compuUioo; aod the bias of tbe profenion is now in 
favor cf short deeds.
fid. Mr Attomiy Gmioroi: ^Vhat ia the ordioary exponso of a common couTeyaocel 
About seyen guineas.
£3. By Mr. Lotti: You allude to a eonyeyance from a grantoo to a purchaser f Yes.
54. Does that charge ioelude inyestigaung tbe title prior to the grant 1 No.
55. is it safe to take a title from a grantee of the Crown without ascertaining tlut no estoppel 
waa created ^or to the issuing of the grant f In consequence of deciuons of the Saprome 
Court, that if a grautee from the Crown has coDteyed the land to a purchaser by a deed, 
(wior to the dale of the grant, with a coyeoant that he was seised in fee, (a oase of tery 
oomnoQ occurrenee) the grantee is estopped from disputing the title Of the parties clalmlog 
under such conyeyanos; it is impossible to bo perfectly safe in any oase, withoot searching 
the register from iu commencement, and this would be so expennye tbat it oeyer U done, 
unlen on the face of the grant some prior title is referred to. I beg to obserye, that tbe 
expeose of oonyeyaociog is caused more by tbe defectiye stale of tlu titles here, than by the 
mere leogth of the new conyeyanos. The expense of searching the register, in casos whore 
the parti« Uiroogh whom the title has pawed, hare deali iaigely in land. Is very great, and 
tbe search alter ail does oot afford any very great security, by reason of the defective system 
adc^ed by our Registry Acts.
5fi. Bif Ihi Choinmm: You do not think tbe rostering of aoy public benefit ? 1 think ita
beoefiu are far more than countervailed by its inconveoiences; it oooriderably increases 
expense, and, after all. affords very liule additional security.
57. By Mr. Low: Here, I apprehend, very few deeds are registered strictly in compUance 
^ih tbs Act ? There has bees very liule litigation heretofore anting out of that subject; 
but my impreetiou Is, that most of tbe earlier registrations arc informal.
58. Do you iluok the regiitratioD of deeds oeght to be deemed notice? I think not.
59. You do not disapprovs o( the preseot la w with respect to the doctrine of notice ? I do not.
f>0. By Ae Chairman: Would you allow tbectient, in general, to communicate with Counsel? 
That would be ao amalgamatiun; if parties ooold cemmuoioate with Connsel direct, they 
would not go to an Attorney. '
CL Still thm would be Atioroeyi* butiness which would always have to be done ? Which 
Coufliti could do. '
02« That wi»2ld imply that Counsel were competent to act as Attorneys ? Yes. According 
to the practice of the Old Bailey, clients do at present communicate with Counsel, and 
nothing but profestioual etiquette prevouts it in any instance. If clieuts oould go direct to 
the person who is to conduct ihtir esse io Court, they wonld worj rarely go to an lutermediate 
persoTi; they would see at otme that doing so would io unneceesary, and canse useless expense; 
aod I beUeve, upon tbe whole, eases would be got up and oouducted much more satisfactorily, 
if tbe party conUaeting the cause were responsible (I do oot mean legally, althongh 1 think 
t^t ought to be so,) for getting up the case properly. At preeent there is a divided respon- 
tlbility: the Couusti conducts the case acco^ng to the materials furnished by the Attorney, 
and, if tbe cause is lost on scooaot of some omr ia getting up the case, no blame can attach 
to the CouDsei; and 1 believe it a not uncommou for a client to be un^le to ascertsin, when 
his canse ie kes from some blunderiug, whether the fault is tbat of his AUoroey or his CounseL 
If the CiAasel were mnployed to advise on and get up the case, the client would know where 
tbe blame cd any such blundering rested, aod I think tbe effect would be, that casee would 
be goi up more carefully. If the Advocate were respontible for getting up the case properly,

the
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tiu pabltc would kod h^fo iba moftcu of jod^ht^ who woro eompMont preoiilionon, aod wbo L JobnM.
were not. Tho moin art of u Advocato, ot |>ro«0flt, ia to ovoko tha host of tbo eoao u ^t
up by tbe Aitomoj, who Inatructa hm ; but if the Adtoeate were exposed io tbe cenaure of ..
bii client for loting tbe ewe, U conieiiuenoe of nrg1i;^eoce in getting tt op. tbe obtiooa reaoH *
would be that only oom|ieteiH prectiuonira wonld gat baatnMt, and the whole praelloo of the
her wuald he A^ndnoted by meo who redly onderstood tboir profMaion, which ia by tie oeus
ihe oaM at present.
03. By th$ Atiom«^ Ofnfral: Do yoo not think it d^traUe that ihoro aboold be aome third 
|»arty between the Hient and Adai>oato? No dnabt; or>e of tbe adrantaga ia, that ibe 
Adrocate is lew likely to be imbaod with tbe feelings of tba au'itor ; bat 1 beliore tbe danger 
to be appreheruled on tbat toore la more imaginary than real.
t)4. Do you not think »t is likely to prevent uitaunderaunding ? No, I do uoU At praecDt 
tho couforenoee between an Aui>mey and hia client aro confined to ihoae two penona. and I 
iioTor heard it suggested before tliat it wms nacsisary, aa a general rule, to hate a witoen to 
what }«a«oi between them, Lo prevent anbic<|nont minnderslaodinga. There are, bo donbr, 
sunioclienis viili whom it is nerewiary to le panicnlar, to be able to prove what tbeir 
inatruriions ami ataumeMS are. and a caniioos praeiiiMoer, in sneb cases, guards bimselfi by 
taking whiten itistrocuons. Tim pr«<ent division cf tba profeaioo aeircely aifects this snl^ 
jooi, as the clieut rarely atlcDds liiv Counsel with the Atloney. In reference io what I have 
before observe*! as to the tnultiplieatkm of labor eaosed by the necessity of empluying an 
Aiturnoy to instruct a Barrister I would remark, ibat I hats reed tlie evidence gWen by 
Mr. Milford before this Committoe, and that bis suieniont that if he were ao Attorney he 
should nul feel justified, when instructing Coonsrl, in leaving out anything bis clmot stated, 
proves tbat if such be the dnty of an Attorney he is a mere machine, wboea fanetkjtis are 
UM^ful fur no other parpose than to create expeose, ss (he eiient eonld just as well make the 
staument to bis Counsel at oner, and with leas risk of Inaccuracy. Tbe CouDsel ccpuld 
'* pump" him ss well u tbe Attorney, and the request, dot now anoommon, from the Counsel 
to the Attorney to **pnmp" tbo client further would never be necessary. One obrions effect of 
amalgamatiog tho profeseion would be. to clear both braoebesof all incompetent jHactitionsva.
Tho public would then soon find oot tbMe wbo rijally undcraiand tbeir p^>foe6iof^ and those 
whu aro only cuiupctent to convoy instruciions to a Barrieter. The divissoo is a cloak to all 
aorta of ignorance and incapacliy In Auomevs. It enables any persoa wiih tbe tmalleot 
smattering of law, if frun i^ventltioufl ctrcurdviances be can oommand a conaexion, to carry 
on bis busincs , by calling in tbe aid of Counsel un every occasion«*a mode much moro pro* 
fitable to (be Attorney Iban dispensing wuU such aswunce, at tbe e^loyment of Coonscl 
not only saves tbe Attorney trouble, and protects him from respoa«bility, bot adds to bis 
emolument. A a, for insUnoe, an Attorney wfao understands hia bneineae nsuaUr draws his 
own pleadings; one who docs not, sends instructions to Couasel to do it for him. The result 
u thia ;—the Attorney who actually draws a declsruinn, for instance of twenty folios, gets 
£1 fur his trouble ; an Attorney who does not, gets paid for drawing and ct^yiog tbe instruct 
tioQS, usually as much as ibe plea, say £l; for drawing tbe deeUration (wbi^ tbe Connsd in 
tact does) £l; aitending the Counsel 6a, 8d , thus more than doubling llie Attorney’s emolu­
ment, in addition to patting tbe parties to the further expense of the Barrister’s fee, (sbout 
two guineas more.) Tho lower branch ef the profcasion is now becoming overrun, and if tbe 
proA6Qt syitam is continued, will, I have no doubt, soon be completely inundated, as it U tbs 
onlv r^pectablo profession praciicaily open to tbe oclonista 1 would also observe, that tbe 
admiiiiatrjtion of Justice would be much facilitated if additional Judges were appointed ia tbe 
Supreme Court, and the Court of Quarter Sessions and tbe Court of Requests wm
abollslKHl. ,
65. What is your objection to the Court of Quarter Session f I think two establahroeots 
ore kept np for one object, A Jodge of the Supreme Conrt could travel as fr^jaently as 
tbe Chsinuan of Quarter Seeaioo, and would give more satisfaction to suitors. 1 can see no 
one uhjvet that is aiuined by (he Court of Quarter Session, and I see many object iocs, of 
which uot tbe least b, that a Dumber of lay gontlemen may overrule tbe opinion of tbe Chair- 
mau.
66. Would you have a Circuit Judge to travel every quarter ? As often as was nee<«ary to 
deliver tbe gaols; but I would not have any particular Jndge to travel; each Judge should do 
so, excepting tho Chief Justice, who, fn>in his supenur dignity, sbnuld not be expected 
(unless be chose) to take that dnty. W’ith respect to the Courts of lleqne^s, I think it 
would be most dewrable that they shonld bo altogether abolished, and a joriadictbio in matteia 
of debt up to £ 10 be conferred on MagiMratee, tu be exercised sccording to sqriity and good 
cotjsciciiee, as is now done in tho Small Debts Act, as it is called, but 1 wunW confine that 
jurisdiction to debts. I also think a ekeep jurisdiotioD sht^nld be satablisbcd io the Snprwi^
Court iu matters of debt from £10 to £50. The advantagee of the oniyersal jnrWictioii of 
tbe Supreme Conrt. a»d its machiowy (o enforce its judguteuts, are mfinitely soperior ^ 
that can be conferred on iuferior Courts. Tbe expense which would bo saved by abolish­
ing tbe Courts of Kvquests and tho Courlsof Quarter Sesmons would much more than oounter- 
vail that of appoiutiug two additional Judges in the Supreme Court, aod tbs advanUgsa of 
sncli a change are nianifold aod obvious to every person who understamis the subje^
t>7. Hr/ IHr. LoKf. Do you approve of tho ayktem i»f special pleadiog? Most decidedly.
<18. W itli regard io several couati, can you give au opinion about ibat ? I think e person 
ought not to be allowed to have more than ooe count, or ooe plea, except where a special 
case could be made out for the allowance of mi^e. .
69. Would you allow a man le set up ipccnsisient picas 1 I would not, utiUes a apecial case
couM be made ont for leave to do so. i • *
TO. W’yuld you require an affidavit, in order to obtain leave for several counts in respect to
u»e cause of aolioii f I would. • • tm ..
71. D*i you thiuk it would be proper to require aa affidavit to vorify a declaratwu r Not to
gerify It.
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72. VVhjf ncif Bmusr I tbink b diihuoeat tuUor would iIwbtb tvollov bd Affidotit. wb«n 
A mBn 9/ uad«r oooMonoe would bo^iAto to Bwoir ai aII, from not undtntAfidin; ibo eff^t 
of tL
75. Ib ii not now rwquirod to Tvifr cortuo f\m» by AffidAtttl Yoi; plou in Aboiomfni. 
74« Ia it not ab otU tbAt pArtioi A^ld put forth fol^e lUiAinootA on tbo rooord t No doolt, 
but tbAt il on o?il iaboruot ia aU bti^tion : both panioi oonnot bo ngbu U it woro not for 
frauds or dUbonoott, thore could tcorooly bo aoj iitij^Ation. Tho oneoco of ^mcUI ploading 
io to bring tbo pAnico to a fAcL Aioortod on tbo ono side and dontod on the other ; of coum, 
both ftAtomcnto oAnnot bo inio : it m tbo proviaco of a Jury to docido which io true.
75. Hato you oror eooAidorod tho syAtom pro^niood by Uonthim» of tbo itBUOA between the
pATtioA being Bottled by a Judgo 7 1 bA?«v but 1 do not think it At All deeirAble. My improi-
tioa ifi tkAL tho ?<wi6oAtioQ of plAAdiogi by tho pArlioi would aIwava giro An Artful, dUhonost 
Aoitor» AQ imiaeoAt and umfAir Adf AOtAgo over a& opponent of a differunt eha/AOter. I cODCeiro 
tbo preaeot lyttAci, of Allowing pAfties to AtAte tbo caao they rely on» without BwoAriug to 
rack AtAtoiAenL nmcb euperlor to that eu^esied by BeothAtn ; and if thoBSAiom of Bonthani 
wore Adopted, there soom to tno iniuporabie diftouluas in oArrying it mit.
76. Cab you BUggOAt any Amendment with reformoe to dcmnrren? The eoggeetlun I wonld 
mako Uf that a party should not be allowed to demur ipecully and geoerally at the flame tiiuo. 
If bo wisboft to rely opon the defoetire mode of bis adrersAry'fl stateinenl of hie caae, I would 
allow him to do ao, but oot, at tbe flame lime, to objeol that it diflcloM no eaoBe of actioQ or 
defeaee; or I would allow him to contend tbat ik) causa of action or defence ib diaeloBod, but 
not, At the same time, to r^y uj>on teobnical obyeotiou.
77. You would take tbo power out of the hands of the Court of giving Icato to amend f No; 
I wonld not take it away, but wonld only allow it to be granted where a strong special case 
was made oat, t^v>Q a ipecial appUcaiioo for leard to amend.
78. Merely spei^ demniren aro very rare? I think they are not very rare; merely genoral 
denmrrera are very rare, beoaose a party wbo wishes to demur, generally, will fall back upon 
any defect, of a mere tedinical kind, for fear he shonld fail in tbo general demurrer.
?|^. With regard to jodgoiont on special demarrer, would you object to tho same rules as th^tee 
which are applicable to general demurrer ? I wonld inske tbe rule DK/ro ivdesible, becau^ if 
a party would stake his oaae upon techuioal objections, 1 voukl grant him no induigence.
50. But if be dees make it out, ought be io have judgment iu bis favi»r ? 1 ilutik ho onghf, 
if tbo other party will ioiist that his pleading ii correct; but I wonld alwaya allow a party, 
whose pkflding ii objected to, for mere defects in f<»mi, Iu amond, on pAMiN iii of costa, before 
argweDt. We have a raid to that effect now, abicli I conodve ie perfvctly ct»rreet io prin* 
dple, but it re€|U2res Some alteration to preveot its being made tbe means of creating iaipr<jpcr 
d^ay, to wbkh objaetka that mie is open.
8i« Would you allow motions in arreflt of judgment, non obifmte twriicto f I would ix»t 
^lew SDT poiat to be taken adviauge of, after the vordict, which could Live hoo \ taken 
advtnlage of before. There are oases io which these motions mast l>o allowed, boesute the 
polats upon which they ariee may occur at tbe trial, as in tbc case of on incuoMStotit verdict. 
82. By fiU Ckamnan : W*oald it not answer the same purpcao if you were tu du away whb
demarrars? No ; because sU the eapense would be gone tu before the point of Uw would be 
argued. !l U tuaeh more desirable that any argument, as tu ibe law of the osse, should pre­
cede any trial as to the fiot. Indoed, such a course, in m^>8t cases, would remW annecceflary 
any trial as to tho facts. Upon tbe present systeon, when jodgtnenl is arrested, or given non 
o4T/«Ur rerodtfio, all tbe expeoas of tbs tml is wasted.

With the permission of tbe ComiBiitee, I will point out some of the moet protuineut 
causes of uonecessary expense io tbe proceedings of the Sapretne Court, and whkh, J conceive, 
oBght to be gut lid U, whether tbs prt fasssoB contiouss divided or ooL Ooe of the most 
gnevoos etoses of expeose, outlay, and nnceriaiuty, is ibe footing on which tbo Sheriff is 
p^osd: this is a cause, not ooly of great expense and delay, bat frequently amoonts tua prac- 
tkaJ deniil of justice to suitors, I tlunk the Sheriff ought to be conipdlled to execute all tbe 
process of tbe Conn ; and that surcharge fees and poundage (the Utter a diroct and heavy 
tax apon poverty) i»h lu'd be abolished. Tbe liability ol the Sheriff ehould remain, but he 
oB^i So be mdemaified (in all ossa in wluch he was not blatueable) by tho Government. 
It is a1b30^ impemible to oouc«ve a system objecikmaUe than that upon which the 
bBstnaes uf the offioe of Sheriff is at present conducted. Tho power at present poasesfled 
by the Court, oi withdrawing eases from a iriil by jury, and compulsorily refming them to 
tbe arbitratioo of an Officer of the Court, ought, I think, be abrogated, as it not only is 
cxireuefy objectkmable iu principle, bnt it creates very great expense and delay. I 'also 
tbnik thst double pleu should be much more ebsrUy granted tbaa at present; sud that double 
repUeatbus should be abohshed. The expense of tbe similiter mlgbt be saved by curapelling 
the party who tenders kne, to add it, subjeet to the right of tbs other side, to strike it out 
nad demur, as msy be done uow, if parties choose. Tbe filing of ple^iogs might also 
te <bspeos(*d with, as well as the aigWnre of Couml to spedil pleas; and many oumawn 
motioof wbkh are row dis|>ceod of iu Court, such as judgment against the casual ejector, 
jedgment aa lb ease of a nonsuit, motioos fur jurice (whkh, I think, ought eot to be required 
at ah, except for special juries) notioBS for CommissioDers to examine vttne»ses, and to postpone 
trials, Bad many ether motions of a simiUr sort, might, with a great saving of expense, be dis- 
poeed of by a Jodge te Chambers. These natlers {ahboogh, by ihemflelvcB, not very expeo- 
rite) are thoee wbidi gr^y oontribule to run up bills of costs to tbeir present CDorinuv 
amount. 1 bate before remarked Court feee ought, io all casee, to be abolished, and the ad- 
luimstratMD of jostke, like every other departmeot of Qovenment, provided for out of the 
General Revenae. Such alforatioDS as I have suggested, would very conriderably diminiflb tbe 
expense of k^l proceedings, even if tbe preeeot diviriou of tbe profession should be cod- 
tJBQ«d ; bot if tlmt division sboald be abolished, uot only the redactions I have Bpecifed, but 
Mob greater ones woold take place, as a aiaUer of course. 1 There is no item tu a lawy^^r'
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wjuld bo at Twt tyeaty«SVe per canu yoTtiag can aii^trato (Iia 
tereooo id tho espeoeo or eaploymg a Uoooeel aod AttorooT, and tbai erf mpKojioe one 

proftiitiooer only, better tbao tho ooets of mattm tf good bafore a Ja^e in Chioibon, wd of 
ewnduciing caM at the PoUeo Office and other Cemru where Auoroeys practise m Cotmsel. 
The expense in iboie cases where an Attoroey only ia omployed, aeerafes from three to fire 
guineas; if a Barrister is employed tha cost is at least three times tbat anonnL I wonld 
aIm bog to state my opinion that under the proposed amalgamaiJiKi, althoagb the cost to the 
client wonld be lesaen^, tbe pruht to the practUiofwr wonM net be diminished, bnt rather the 
contrary, u one prac ii loner would, io most cases, get all the profit of a case instead of dsvid- 
JDj It with another. At present, aUhoogh law expeosee are enormens, the profiu ef the pro­
fession are by no means so large as g«nerally loppt^ ; indeed, few Attemtys nuke money, 
on account of the great outlay to which they are at present subject, and the greet eonseqaent 
loss by bad debts. Tbs scale of remunoration to an Attorney is at tbe same nominal rate 
now as it was three or tour oenuries a<o, when the feet of (;e. 8d. and 1^. 4d. (whkh I be- 
lisre lta/1 tbeir origin from the circumstance of nobles and merks being the eoiosthen io ns^) 
were paid for the same serricts as an Attorney has now to perform for them, aitbongh money 
now is worth so tnoch less than it was then. The cosis in equity as now allowed cm taxa­
tion are such aa no Solicitor coald lire by. Whb reference to Mr. Gamer's evidence, I beg 
to say that I hate oarefatly re.id it, and it seems clear te me that his celcnUticm as tu the 
comparatlYe ofieis before end sinoe the dlTiaion of the profecsioo cannot be relied cm ;*~m (ho 
first place the selocUon of bills is so small tbat no accurate mult coold be expected, aa bills of 
cotta vary so extremuly. Indeed I believe no fcueb cumpariaon of bills erf costs woold lead to 
a correct oonclution. Tbe only way to aacerUin the relaurs oostlinen of law then and now 
ia by analysing pariicnUr bills of coats, and seeing what would be the amount of f^h bill, if 
the buhinoas word done under au amalgamadon or a division of tba profession. In tho next 
placi% m.iuy tascs aince the divistoo oi tbe profsaaion are cheaper than limilar oars before, on 
arouuut of the abolitioo of tbe asseMmout of damages in dofanh cases, which was by the old 
practice re<jaiMte ia all cases. In the next place, what Mr. Gamer gives aa the nrrrs^r ex- 
punse of trying a case now (about £20) is the mmimum, as no ease, however simpl^ can 
now be (ried fur less than that snm. in tha next place he does not point ont aoy item 
which waa DecAsaary aoder the old system, and which is rendered noneceisary by tbe 
division ; and many which a^ necessary, ander the present one, would obvioasly be unoecesaary 
it tba profesaiv^n were saulgamau^. I have also carefoUy gone over the bill of oueu ruferred 
(0 in Mr, Gurnrr's evidence of M. t. W« That wu a case ia which there were iwentj-four 
witnesses, vboso nxpooses amoaoted to £143 18a. 4d., and tbe brief wu one of moat nnasnal 
length, the oost of which wu £27 10s: tbe Court fees were £21; and yet the total exps&ae 
wu ooly £251 4s« 5d.; ihus lonviag fi^ Attorney aod Barrister (both being compria^ to 
one), incUidiog the extremely anuoal charge of £27 10s« fur brief, tbe som of £Si only. 
If aucb a cue were tried now—I mean a ease with twenty-four witoeascs on one aide, and a 
brief of fifty-five sheets—the expoiie would be mneb more than double lhat som. The 
monopoly of the Bar at the Circuit Courts, and the Quarter Sdesiona in the eoustry, ts a most 
grievous htfd^Ip,u the suitors must either confide tbeir eases to one or two jonior Barrisiera, 
in whom they may havo no canfidooce, or pay out of tbeir own pockets (wliichever way the 
cue goes) large fees to take down some other Couiksel specially. In addition lo the otbec 
reasons 1 have given as to the deairableoeu of an amalgamation of the profraaion, 1 wiD add, 
tbat an Advocate v>ho has received his elieot’a instructions direct, and has oouducted all the 
prior proceedings, mast oeoessariJy have a more intimate knowledge of his case than coold 
poesibly be conveyed to a third person means of a brief. The fsM of a case become, u 
it were, engraved on the mind of a pracdtiMer, daring the progress of a suit, In such a way 
u it is impouihle to effect by merely reading a brief; and it very freqoently happeos now, 
that a Counsel, during the trial of a cause, requires some infonnatkin which is not coDveyed 
by hie brief, and which cannot be at ouce transferred frum tbe miad of tlie .Attorney to the 
mind of tbe Barrister. I believe, also, tbat if tbe profeeion were amalgacutod, the practi- 
tionors would form a more inde|)ondent body than it U possible for a few B.irriaisn, who come 
out hero with no inteutiuu or duLre of remaining, can ever he. 1 believe no Bu can ever be 
ihoroughly mdependent, unless the members composing it bave their intertsta peroiaiieoily 
connected with the cornmnnity. In ooodusion, I would beg leave to cell tbe atteetion of (be 
Commiuee lo ll»e tact, tbat this is almost the only Colooj in which a diviaioo of the proievsiuo 
exists. The only exceptions that I can discover are Jamaica and Boxbadose. In Upp«r 
Canada, aecurdiog to Mr. Monigomery Martin, the iwofusion (wlMh wu there once divided) 
ii uow amalgamated ; aod, from the umo writer's work, it would a|^vear to be the same at 
the Cape of Good Hope, or, at all evsuU, to be optional with Attorneys to pracuu lu both 
capaoi^Ua; and m Grenadi, Dumiolea, Tobago, the Bahama IsUods, AuLigua, St. Cbris- 
(opberis. Nevis (in this island there is a sbguUr exception—Barristers praciwe io both 
capacities in all the Courts, except tba Qoeou's Bench and'Common Pleas, io wluch Couna 
there are four Altoroeys wbo may practise u Barristers abo), tbo V'irgin Islands, Sc. 
Vincent’s, Lower Canada, New Bruuswkk, Swan River, South A^tralio, aad Van Diemens 
Land.
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R. Ttsanrilfi

^arwcm :—

WILLIAM CI1ARLF» WKNTWORTH, E»a.. ih thb Ciui*.
THE ATTORNEY GENERAL, j CHARLES COWPER, E*o.

Row Domwlly, E"t|., c*lW in ud exominfd

1, You ur » BwiiHfr, proctiiing ptineipulW on ihe Equity »ide of the Court, ud in con-
vcTikOCinB? Yet. • v

1847 %. Bw Me A»sfm0y OmcnU: You are an Kngliih Barntlerl Yei,
^ Of how loQff sian<ikDC ? Aboul rinetfeu year*. , •4. By tiu C4o5»Pt« .• I believer oo the Equjlv tide of tbe Court heft, the practice of the
Court of Chancery in England prevail* pfinclpnlh ? Yea.
5. The tame fonn* are uted in pleaJiiic ^ Ye*. , n ,w
t. Yon have tbe bill, the aniwer, llie plea, the demurrer, the rejoinder, and all thoie Uungi?
There Is no rejoinder now ; there Is a subpoena to rejoin. i-u *i.« «
7. Do yoo think these form* are suited to the dfcumsunce* of an infant colony Uke thu T

8 You think they are neither too cumbersome, nor too eipensive ? Thai is my opinion.
9* Are yoo not aware that the expenses of *uits in Equity form a subject of very general 
complaint among the *uilor*1 1 hate not heard maoy compUinU.
10. ^old you .uggesl any system of pleading that would te more conci«, ^d lem expensive?
I think not; I do not think it is the *ystem. but the pleader lhat ii in fault, 
n. You Ihink then the proceedings in Equity are unnecesiarilT longitiid therefore uoneces' 
m^y expenMve, bul you attribute that not to any defect of the system, but to the fault of 
the pleader 1 Yes; the proceedings might te a great deal shortened, in general to a quarter
of their present length. , ,,
12 Do you think that object couW te accomplished by Legislative etiMlment, or how would
yousug^ that il might te accotnpUshed ? By limiting the fee for drawing bill* and

13. Bw Ms AUctmey Otnerd: What fee do you mean? The fee for drawing a bill, and 
drawi4«i answer, and so on. I would limit both the Barrister's fee and the Solicitors 
charges to a certain amount in all cases.
U, You think thi^ would cure tbe evU of prolixity t I do. - .
ts. Would a Rule of Court accomplish that 1 No doubt the Court might do lhat.
16. By ikf Ckcmtum: Without Legislatire enaamenl t Yes. , ^ ,
17. Are yoo aware whether a suggestion of that kind has ever been made to the Court 1 I
am not aware. , , > ^ .
18. Will yoo state what, in your opinion, would te a good general average fee for a Bamsler
in '»llew».fofdr«*jn(r*Hll1 About firt m mb gaine»*.
19 What is the smallest fee you receive now for drawing a billt In bill* of foreclosure 
■oBeUracs three guinea*, that i* the towwi I rewke ; I have *omrtime« seen a fee of two
guineas marked. . ..
lo. What sort of bill was that ? I think U was a bill of foreclosure for some very smaU

21. What is the higtert fee you have known marked ? About eight or ten guineas.
22. Not beyond itei ^ I think not in this Colony i in England 1 have seen a much higher
fee marked, , .. ^ » « v
23. There are higher fee* given in England than in this Colony 1 Yes.
2L You think five guineas would be a fair average fee In all cases, long and short ? Ye* ; 
the pleadings do not, however, generally pay a Barrister.
2S. He reaps his harvest afterwards, in tbe course of a cause ? Yes.
96. It u pretty much a matter of course that the parly who draws the bill holds a bnef 
aftenrardst Always. .
27. As you think five guineas would be a fair average fee for a Barrister, what do you Ibink 
would be a fair average charge for a Solicitor 1 I am not able to say ; I do not know what
they charge at present. ^ ^ •
28. Do you think they ought to have more for copying than the Barrister has for wafliog v 
Perhaps so, for there are many things to be taken into consideration , the Solicitor has 
Ws, and b exp^ to risks, which the BarrisUr is not, so that there u some reason why 
he should receive as much, or perhaps more, than the Bamsler.
29. By Me Attorney Oenerd,: In point of fact, do not Solicilore draft the small or unim* 
portant tells themselves? In very few iuilancei; I have had to settle bills drawn by 
Solicitors^ they bave teen piincipaily bills of foreclosure.
30. If they draft them, they send them to you for settlement ? Yes.
31. And you eha^ as much for settling a bill as for drafting it? Yes. Sometimes, I 
believe, they draw the bills themschea, and get a Barrister to put his signature to them ; but 
these bilb have often been very expensive in tbe end.
32. By the Chairm^H : It u not the general practice then, for Solicitors to draw their bills 
tbcmselvei ^ No.
33. You think if such a system as that were introduced, the pleader would put the pleadings 
into the most concise shape, and that tbe advantage of that conciseness would follow in all the 
after stages of the suit? Yes, it would affect tbe briefs aud everything ; and would save a

* considerable expense Ui the suitor.
3i. Whai, ID your opinioo, would te a sufficient average fee for an answer? An aniwer U

nearly
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nparlj w diffictiU to dnw u » bill ^ perbopt o (piioeo lui thoo the lutt I h*M iiAmod for 4 a. U»mUj» 
bill would be sufficient, tUftt b, u for w the pleiuier u concerned. Keq. *
55. Wh«t for 4 demurrer 1 Soy two guiaeoe.
30. Whot for 4 plea 7 About the sane, 25 ieoc» 1S47.
37. Then there is tbe repUcatioo—ihat is a mere maUer of fora 7 Yei, aod altogether
nselm.
39, The mib|K»na to rejoin, too tbink, might be dispensed witbl Yei; it is of 00 nse at 
all, except for the purpose of dcterroiiiiog when a cause is at issue, and ihat period n^t be 
otherwise died.
39. In what way do you thiok a restriction of this kind would affect tbe pleadings ; to begin 
wuh a bill, do you think the stating part is generally too long 1 It is ; aikd tbe eharging 
pari, and tbe interrogatories might be greatly shortened (that is to say) by omitting many 
them.
40. In the charging part of bills, it is usual for some pleaders to introduce erery conceivable 
matter they can cram in 7 II is to very often.
41. The charpDg part of a bill you consider necessary 7 Yes, and very material.
4i. Bccaiisf it frequently anticipates defeneei tliat might otherwise be made 7 T«s, and 
explains them, and prevents pleas and demurrers.
4$. You think, h'lwever, that both parts of a bill would be very mueb shortened by fixing 
this five guinea fee 7 Yes.
44. Do you think the answer would be proportionally abridged 7 1 think so, suppoaiog tbe 
useless intenogstones to be omitted^very often one-third of them are uaetew *,-^forinsUJK«. 
the questiims whether the plaintifT did not consider so and so ; then the defendant is obliged 
to answer that he does not know whether he considers it, then there is the question wbetW 
the defendant ought not to CMivey to plaintiff, aod so on i then tba defendant says be does 
not koow, but be submits to the Judgment of tbe Court, and such like questions.
45. You think all those absurdities might be omitted 7 1 do.
46. J)y Mr, Cowper: Are these introduced from a negligent way of doing the buiincts, or 
for the purpose of making tbe expenses heavier 7 I am unable to answer this quesUon.
47. Ify fAe Chairman : 1 suppose some Solicitors a on Id not be obliged to you for a very 
concise bill 7 Some^and some the icverse ; but they do not, generally, trouble their beads 
about it.
48. As a matter of fact, tbe prolixity of the proceedings is nut considered ao objection in tbe 
profession 7 I never heard it object^ to.
iO. You think the prolixity to ie one of the fruitful soorees of the expenses attending upon 
Hquily suits 1 1 think so ; but the fees in the Master*s Office add greatly to the expense.
50. Could you apply the principle of making a fixed charge apply to tbe ioterregatortes I 
Do you refer to the examination of witnesses 7
51. Have you written interrogatoriu now or a r/r<t uoee examination 1 A viva vece eraoii- 
nation before tbe Uaster.
52. Have they abolished wntten iaterrogatories ia the Court of Chancery in England 7 No,
53. Do you think that system more or less expensive than the viva twos examiDatwn that 
prevails here 7 I can hardly form a correct opiniou, but I should thiuk the brie^ would be 
very much shortened by written interrogatories, because there woold not be so many specula* 
tive questions.
54. You think then that the system prevailing here, is an improveukent upon the Chancery 
practice in Kugland t lu some respects it is ao improvement, ia others it is not; it is mote 
likely to elicit tbe truth ; but 1 tbink it lengtheui tbe hrieb a good deal.
55. U has been suggested that this system of bill and answer that is 10 force here might be
altogether dispeuicd with, and tbat instead of a bill a petition might be sulatituted inccinctly 
statiug the facts, and that instead of the answer the defendant might be brought before the 
Cuurl, or the Master, and be made to answer the allegations in the petition riva vooe, there 
being a Counsel to represent the plaintiff and to croM-exaraioe on his part, and Counsel 
represent tbe defendant and to crots-ezamine on his part,—^bow do you thiok that would 
answer 7 1 do not think it would answer at all; it would greatly inCTCase the expense, and
could not be carried out io many iosUDces. If a defendant lived at bis sution a long way 
from Sydney he would be brought up at a great expense lo be examined, and after bw eza- 
mmatiou tbe plaintiff would probably amend bis bill ; in the meantime the dcfcodlant moi( 
stop in Sydney, or probably a few days after bis return to his station be would be brought 
up again to answer the amended bill or amended petition ; Uien the tame process of Counsel 
and briefs would bave lo be gone through as in the first instance. Then after he bad returned 
again to his station be might be brought up upon some other amendment; besides there ibuk 
be some sort of answer put io lo shew wbat defence the defendant has to tbe bill.
56. Tbere la an obligation, whenever there is an ameodmeot, lo pat in a further answer 7 
Yes, a further auswer, but the party is not obliged to come to Sydney, be can do U before a 
Coenmiisiooer.
57. Are there Commissiooeri who can take these answers? Yes.
58. But wbo U to prepare the answer in a country district 1 Tbe Solicitors have agents 10 
the country and they sooietimes prepare the answers, and if they are signed by the Commis­
sioners that is lufflcieot, or the auswer might be drawn by Counrel in Sydney, and sent to 
the parties
59. But you cannot draw a ipcculalive answer? No ; the defendant writes his answer to 
each interrogatory in his own way m tbe margin of the copy bill, aod Counsri is enabled to 
]fr«pare the answer from the defendant's notes ^ he then adde ihe defences to tbe bOJ.
60. You think the system 1 have suggested would not answer at all 7 No, it would greatly 
increase the expense; indeed it might ruin a defendaol.
61. How 7 By briDgJng him backward and forward to Sydney, tofpoaiDg he had a sUliort- 
a loM way up the country.
62. Then 1 collect from your evidencci ihat there is nothing on the equity side of the Conrt
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*. yott ironM *bolUh wrpt the repl.«t.on »nd the «bp«n. to "J® J Vn ,n ani^eMh^
K»». &e common form* in . bill nnd nniwer which ore eery *hort. for 
—defeodnnt brgini “Thi* defetKUnl Miveth Kid r«emlh to him»eK, Ac . lh«l ^ 

2SJtm..l«47. ,j the eonclniion-Thi* dcfciidimt denie* «11 m*nner of corabinationi. Sc., lh« might ^ 
left ont i then in the bill there u "Mny it pW your Honor., the middefe^eni* combining 
«od coofedetMing together, end with direr, other per*on.. Sc,. thK
53. Ar t^e At^rmm f?«wr«f.- Whet would you .ubrtitute for thet, .uppjmng the pertiM
wen ont of the jnriidiction of the Conrt 1 In th« c»»e you c.nnol file a bill *g«"»‘ 
tent defendenl, except in eery few in.lKwes; where there ere egenu you cen wmelime. file
• hill by ««en* of .uhttilnled lervice upon the .gent. , r. - « v , k—™,h.W
54. ku»t TOi aot diew • tet#on for nut bringing him before the Court ? ^ou
to ehew thit he i* ebeeot from the Colony, and prey iubpmoe egaioet him w.Sen he Uiall

rte CWnwn; Are you coorenant with the ptoceediag* before the Maiter ? 1 go
Uforf li)e Mutfr oceMioiuny. , . . l i. • u.
66. It hw $med here l<iere »re ftti iranienAC nnmber of warrentA which raigM be
6imntti with in aueadaooei before ihe Master t 1 caoooi ipeak to lhat.
67. Do jott think there are no references lo the Master lhat mighl h* ihspeneeU wUh f That
depends upon the Court—it ii eoMrely in the power of the Court; if they thmk it necemry 
to refer to the Matter it U a delegation of tbeir power by tbe Court. . j * i. .u
68. Do yoa think many things are referred to the Mi^r which might be settled by the 
Covt withoot sach refereiice—baa it occuned to you in the routine of jo\n prwtice that 
many or any «nneceasary references are made t 1 know of one which I th^tta wm unncMs- 
»rt, which might have beea decided without reference, it waa the case of Macintosh r. Mac-

aod Brown r. Norton i these are the only ones lhat occur lo me. . w
69. You think then Uwst there oould not be much saTine effected io that mnlUr ? No ; m 
fact ibe sratea here is much less eapeniise than in England lO the User's Office, becaose 
there, only one hour U allowed for each case ; and when a case is gone into il is stopped at 
tbe eipirtlioQ of tbe hour, as the patties on the next warrant inairt upon coming in, so that 
the Master probably has fo^oHen all the circamitances of a case when it it brought before 
him a second lime i besides tbere is not warrant on leaving'* in this Colony.
70. Do you think then that references to the Master here are not so numerous nor so expen- 
«ve as they are in England 7 I think they art more aunxrous, but not so expensive.
71. You are a CoBreyancer 1 believe t 1 am. t v r •
72. Can yoo suggest to tbe Committee any mode of lessening the expense of lhat branch—it 
is a mailer of universal ctMnplaini oow that is becoming very expensive f I believe that few 
cotoplaiats are made in Uie coaveyaacing department. The length of a deed depends greatly 
upon the Conveyaacer; aod it is generally found lhat a client prefers a long deed to a short 
ooe, became ihere is very liule difference in ihe expense, and he would rather be safe.
73 Do yoo thiak the validity of a deed depends upon its length 1 A deed may be unneces­
sarily long, or il may be too short, and thereby subsequent expense be incurred.
74- th* AtUfme^ (ienfral: Have you given any atteution lo Lord Brougham’s Act upon 
this subject t No, I have scarcely had Ume to examine it, bul I find from laic English pub­
lications that the system does not answer.
75. It it popular with the profession 1 I think nut.
76. By tie CMairman! Do yoo think these AcU are of any benefit? ! do not think the 
doliettor or Barrister would receive le«. The only parlies who would be iojured would be 
the copying clerks; tbe expense of a conveyance would be as ruuchi or perhaps more, than it 
if at present, because Solicitors would have to gel Counsel's opinion upon the construction of 
that sort of deeds.
77. Tbe tyiieta woold give rise to many danbti and dificulues which would require frequent 
applicatioas lo Coartl Yes.
78. You thiak upon tbe whole aotbing would be aved by it ? I do.
79. By Ae AUornty Otneral: But if ihe practice were settled? Before the practice is 
settled a great many cases would go into the Coart. and a Solicitor would not undertake to 
advise wi^out referring to Counsel to give hu opinion upou the coustroction.
80. By tkt Chairmen: Whatever mi^t be the after reiulu of these statutory conveyances 
the persons wfao immediately adopted them would save nothing ? No ; somebody would have 
to go to law to determine tbe points, so tbsl tbe profession would gain by them.
81. Me Attorney General: You do not think itdesinbletbat the system should be adopted 
here f 1 think not \ it does not seem to answer id England. It might, however, poaibly be 
adopted here after it has been sometime io operation la the Mother Country, as we should 
have then tbe advantage of thedeciiioni, and avoid the expense of that—still that would oot 
ave the expense of the opinions of Counsel.
82. By Me .* Whal do you consider to be the principal cause of the expense of
conveyancing here t I thiak the expense of conveyancing here is, as compared with England, 
very small.
S3, b not tbe property generally speaking, much more valuable there than here 7 We have 
small allotments here worth £20 or £50, which is not the case in England ; but lo other 
respects tbe property is much tbe same.
84. But you do not mean to say that the titles are so complicated here m in England, gener­
ally speaxiag ? 1 think the titles are more difficult, because in England the title from the 
beginniBg has been Fvoperly managed and inspected, but tn this Colony there are new poinu 
eonitaotly arising from ibe bad conveyancing of former days, and frum the peculiar nature of 
the titles of this Colony.
85. You do not think tbe ptx>periy so valuable and so able to bear these charges here, u in
England 1 1 have hsd to diaw conveyances here for property to a very large amount; last
week 1 drew ooe where the cuasadcralion was £10,000. Wub reflect to small allotments 
worth £20 or £30, ti seemi very bard that so large a sum should be paid, but then a man

may
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•»niy btnld i hon«e upon the illotmeot worth -C300 or X400, nod the pirty wotiU of coo rtf, R. DonwDf, 
bffore h« laid out that turn, wkh lo have the property recured to him, nrHeo much onaccoont
of the land m of the improveraenU. The enrolment or regittralion of deeda incrcaire tbe
«mpeoae greatly. ISJuae, Ht7.
H6. Do youi or do you not approve of that proviiion which requiret a copy of all deedt V> be 
regiftered*? 5 do not tee of what ute it can be, except u jatufy the earioaly of peraona, 
l>ecaute a ihoH viatement of ti Im lufBcient notice to a party loteretied; it locreaMt the 
fxpenae of a conveyance gredlly ; indeed it maket it nearly d»ubU.
R7. You thidk anybody wbo baa a right lo know the contents of a defd can get lhat from 
the abetract 1 That would give him notice, and he could then call upon tbe vetMor or mort­
gagor to explain the conveyance, and the potsessor of the deed may then be asked what elaia 
he Km upon the pri|>ert?. The object of the registration is to give emhUc, but 1 do not lee 
the use of having the whole of fhe covenants of a deed registered.
^8. Bf/ Me Ailorruy Omt^ral: i believe that is not required any where but here ? Yes, lu 
the West Indies, and 1 believe it n pnjposed to do so in Rogland

/iy Me 6'AoiVman .* Do you not thmk what they call abstracts lit this country, are great 
sources of abuse^that ia to aay, the giving entire copies of deeds 1 They are certainly not

That is the sort of abitract the Soliclitor fornlshea you with herel Tbat ia only dooe 
in one office that I am aware of, and 1 am loCbnned that the Solicitor does not charge more 
than for an abstract.
*J\. Do you know what the charge is for this abstract, and the attested copKt—bow much 
per folio ? 1 do not know.

1 believe the charges for conveyancing in Kaglaod, as far as Solicitor! are coDceraed, 
are regulated by Palmer's cocts 1 I do oot know the practice of Solicitors.
95. Yon do not think If people complain of the costs of conveyancing tbat tbe compl^nt is 
well grounded ? 1 think not There are people here, who draw conveyances for £1 or £2, 
and if a person chooses to build a hoase upon a piece of ground, and get a conveyance drawn 
for £1 or £2, he can get it done, but generally speaking, parties wub to have the busineaa 
done moperly, and do not object to the payment of a higher charge.
94. You are aware that a law has lately beeu iotroduo^ into hlngland for laxiug Attorney’s 
bills for conveyances ? Y'es.

Do you thiok that law might be advantageously introduced here 1 It tDigbU
96. I believe that law also provides that none but persons who obtained ceruicates shall be 
empowered lo convey 1 Yes.
97. Do you think a regulation of that kind would be beneficial to the public here t 1 think 
it woukl; It would prevent advantage being taken of aged and simple persons baviag property,
^ho are now sometimes induced to employ persons not qualified.
98. Can you luggeit any mode of lessening the expense of conveyaociog in any other way 
than that yon have referred to ? The actual conveyance could be of conm shortened, but 
then the expense in other ways woold be increased.
99. Could you apply a fixed fee for conveyances as yon wonld for bills ? 1 think lhat might 
be done ; in fact there are several offices io Sydney, which have a fixed price for deeds. [ 
think that hu tended to shorten conveyances a good deal, but I do not think the client benefits 
so much Ijy that as ia the case of the*bin. because whea a deed is drawn there is aa end of the 
matter, but when a bill is shortened U afiects the whole of the after proceedings. In cases where 
small purchases have been made, the parties frequently bargain with the Solicitor ut« wbat 
he shall charge for a conveyance, bul in large purchases these bargains are seldom entered into.
100. What would you consider a fair average fee to a Barrister for diaftiog a conveyance T 
About two or three guineas ; it is very difficult lo say ; that would hardly pay, though tbe 
Colony could not bear more ; the Solicitors would run the risk of drawing the con^cyaoc^ 
themselves rather than pay more. W'htrc the properties were large, of courae they could give
larger fees. . ...
Ifll. By the Aftomey Geneml: By whal branch of tbe profession is conveyancing chiefly
done 1 By the Solicitors.; in fact, very liule is done by Counsel.
102. Do not tbe Solicitors generally keep the conveyancing depart me ni to tnemaelves, excepl
•where there are very complicated titles 1 They do generally , wbat they cannot do
they gel Counsel lo do for ibea, bul they will run the risk of doing it ibemielves if the
CuuDsers fee is too high. , n a ^ .u
4 03 Do you think if there were an amalgamation of the profession, il would al all aneci Inc
•expense io this respect 1 No, I thmk not. I think it would be just tkc same, exeepUng lhat
many Solicitors might be thrown out altogether, as they would not have the benefit of coa-
suiting Counsel. , , v
104. Is there anything lo prevent Attorneys from consnUing with each other apoa wftvpr- 
ances ? No , bul it is a difficult thing to give an opinion in an off-handed way, and unless 
a party were regularly employed, be would not be likely lo give a «fe opinion ; he must 
examine his case carefully, and i do not think an Attorney would be likely to give an opinion, 
unlen U were submitted lo him io the shape of a case and accompanied by a tee.
405. By the OuurmaH : I suppose SoUcitors are not mote willing lo work for nothing than
oUicr persons 1 No. ................. , ^ ^
106. Do you ibink there are any cases in which tbe client might be allowed m go to ^
»i,ter, wilhoul ihe intervention of an Allorney ? 1 thmk aot, becauje if a clieirt g«, du«
lo ihe Bameter, the Barriiler will require a much larger fee, he would require the fee of lie 
Solicitor aa well aa faia own. aa be would have to reduce the ttawment of 
writing, and perform all the other dutiea of a Solkiloe. Now thu work u all <1««
BarnsUr, and comparatively little Ume ia occupied, but tf the clwnl *ere J®
Barriiter. he would make long, and frequently irtelevaot, alaiemenU. and probably duenaa the
newa of the day, and take up tbe whole of hia ume. . i. .i t I
107. Tbe Bariuier would require a higher fee, and nothing wonld be aateJ by the
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R. Dawfliy, thiok it woold be impOMible for tbe Borriiter to perform tbe buiinew, m tbe client would ht 
roDsUotW cUHogr *nd be rery irouWesome.
log^ Do yoQ not tbink • CooTeynnciug Borriiter might be ollowed to droit e will from tne 

« 4M*.ie«7. iurtructiow of a cUent t I Ibink not, unleie he receired the fee of the Berrutet and Solicitor

lOT. Then yon are i^poeedto the cyiiem of admitting a client to communication with a Bar- 
rtnetr without the lulervenlioti of an Attorney t 1 think eo ; a Barriiter would not know 
how lo manage a client; it ia a practice which it acquired, and peculiar to a Solicitor, which 
many Barrittcra would not un^rttand, and hb whole lime would be taken up m taking
inctruclioni. ^1.1.
JIO, Suppoaiog the aznalganatioo of the profewion were permitted, do you think there arc 
many Barriitott who would practiae in the double capacity of BarriiUr and Attorney 1 I
think oot; tome might go into partnerthip with AUoroeyi, but I ahould hardly think they
could {Hactiae at Attorneyt themicWet. - *. . •
111. Do yoo think they would be competent, generally apeaking 1 1 Uunk not, it la ao
different a profemiotu , - ••
llg. Do you ruppoae the Bar would be obliged to adopt that courae in aelfslefence if the 
amalgamation were permittedf Yea, they might pracliae aa Barriateri in partnership with 
Altomeya, or they would have to get good clerka who could manage that part of the buaincia
for them. , , , . , ,
IIS. Do you think luch peraooa are to be met with aa competent clerka ; do they abonna in 
thia country ? It be rather difBcuU to obtain them ^ they would require high aalariea, 
b«t QO donut they could be found.
114. Thia competent clerk mual be an AUoroey 1 Yea, there are a great many clerka who 
hare served their articlea, but hare not been j^Uted, and othm who have been admiUed.
115. Do yon think any aaving would accrue to the public from the amalgamaiiOQ ^ 1 think
aot ^ on the contrary, I think the eipenaea would be rather increased.
I Iff How f The Attorney could mark hia own fee, and be would probably be more libe­
ral to himaeU than be would be to a Barriater; or if he had a Barrister for a partner he would 
probably mark a higher fee than if he had no interest in the matter, and might oftener Uke 
the opinion of Counael.
117. Soppoaiflg an .Attorney cboae to do all tbe business himself, and not to be in pannerabip 
with a Banister, would there be a saving of espenae in that case 1 1 think not, because he
would have to perfonn tbe duties of both Attorney and Barriiter, and tbat would, of course, 
require moie labor than if he did tlie duty of one only. Indeed it would not, even then, pay 
him io well, because it would give biro much more trouble to look up cases, and to perform 
the business of a BanUter than it would ooe who was atcustomed to it. 1 know in my own 
case that if I have Coramoo Law busineu to do, it does oot pay me, aa 1 do not understand it 
so well as Equity bustnest, and it takes me longer to look up cases. If, therefore, the 
Attorney were to perfonn both hia own dutiea and those of the Banister, he would be justly 
entitled to tbe double fee.
Hff Bat even if he had the double fee. U ia contended lhat many of the fees at prewnl 
charged would be saved, such for instance aa attendance on Bvritter with brief; that attend* 
ance it now allowed on taxation of oosts, bul if there were an amalgamation of the profeaaiun 
it would be unnetesnry, and would therefore be saved to tbe client'll suppose thaS is a pro­
position which you cannot dispute ^ I cannot.
139. Do you think the client woold be benefiUed on the whole by ihat^ No, because tbe 
Solicitor would require better pay, as he would have to neglect hia busmesa while he was io 
Court, and he must cilher have a partner or a confidential person lo attend to it. But the 
two brttches of the profession are so widely differs ul tliat I io not think they could be avnal* 
gamated. Tbe Solicitor has principally to talk to, and receive ioatructioos from, hia client, and 
to arrive at tba facts of a case. The Barriiter has to search out authoriliei,and requires to be 
quiet aad undisturbed in conducting hia buainesa out of Court.
1^. Yoo doubi whether one person could perform the double function of an Attorney and 
Barrister satisfactorily % 1 do not thiak be could.
121. You would infer that even if ooe person did perfonn tbe double function, that what the 
clieut saved in one way be would lose in another, by the want of skill ^ Yes, I think a 
person acting both aa Barriiter and Solicitor would have no chance when opposed to a party 
acting eiclusivsly as a ^irister. In tael if tbe amalgamation were allowed, 1 believe there 
woold be a practical divistoo. 1 ihiok it would be found to be iinpoaible lo practise in both 
professions.
12ff Wbat do you thiak of admitting young meo, educated in this Colony, to act as Advo­
cates 7 At some future Ume. when the population of the Colony shall liave reached a million 
or so, the senior members cf the Bar might, perhaps, form themselves into a Bench to admil 
BarmUn, but the profession is too small at preseot.
123. Might not the senior members of the Bar now form themselves into a Bench, as you
propuse—might not an Inn of CouK be established 00 a small scale ^ 1 think the profession
is almost too limited.
124. It is a questiou for these young men whether toey are competent to meet ut Knghsb 
BarrisUr or not, I only ask whether you see any objection to their being adnuttrd ^ If tocra. 
were a sort of Bench to admit them.
123. If it were deemed d»irable to admit them you would recommeod a Bench ? Yes.
126. How woold you compoee such a Bench ? Ai in EogUod, it should be composed of the 
Judges and the senior memberv of the Bar.
127. Parurs undergo no examination in England ? It is unnecessary, ! think.
128. Would yoo require any examination here ? I think not. Originally, 1 believe. Bar­
risters were examined, but it was found to be useless, for a Barrister could not practise unless 
he understood his profeseion—nobody would employ him. The examination of a Barrister 
takes place every day in Court; be is before the public, aod if be be incompetent it is dis­
covered, end he is not employeiL 129.
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T20. Too think if » Bench were formfd here young men might be admittciJ by that Bench *
viiKcut examination 1 1 think io. y. ^ .
l;JO. WiiuW you have no examioation ai to character 1 1 think the Bench ihould have con- gaJua*. 1947.
trol over them aa lo character; ai in Knglaodj the Bench diould have power lo diibar them.
131- I refer to an enquiry into character prexioui to admimiool II ehould be the aame m 
)D Knglandt where it Ji necemry to have the certificate! of two houtehoidm and two Bar-

132. The examination a* to competency you would entirely dupente with? T«, for toe
reaaona I have lUtrd. >
135. fly A/>'. Coitj>er : Woold you allow aoy gentleman, aftrr he had been admittw to the 
Bar, lo go back again and practiae ac an Attorney ? Tec, bul be enuct firit lerTe aruelea.
134. If gentlemen who art oow Attorney! were to make tbeir election for the Bar, would yon 
allow them afterward! to go back to the profeicion of the Attorney? That wonld de^nd 
upon how they are to be admitted—wbat they mutt do lo qualify ihemielvei to bccctne Bar- 
rixten—whether they iboukl lerre in a Solicitor*! office or not.
135. fly Me Chairman: Woold yoa BUggeat any courae of education for young men here 
previoui lo their admicaion to the Bar'^ 1 think not j I woold leave it entirely lo their own 
judgment; they would, of coorte, go to profcMional men, and chooae the beat muim. ^
136. fly ^fr. twerprr : The Inn of Court would lay down certain rule! which would provide
for ihii ? 1 think it would not he adviBable lo lay down any particular mode of training for
the Bar, bul would leave the parliei lo take the courae they thought beet.
137. fly /Ae Chairmoas: In England partiei seeking to be admiUed are obliged to be meabef! 
of an Inn of Court a certaio number of yean» wouM you require anything of that kind here ?
I think ao. . t i. * v-
138. You would require them lo give a certain number of yearn notice that they mean to oe
called to the Bar? Yei. ,
I3t* With rtipect to Solicitor!, the immediate aspirantx to the Bar, you would require 
lhat they thoold have their oamei three or four year! upon ibe roHi'-per*onc who 
precumed to be competent? I tbink not; bot there ic a rule in the Eaglich Barths a Boii- 
vor muct he off the rolU two yean, and 1 believe the reaaon ii ihic, that ol^rwiae he won 
have the means of making huiineea for himieU preparatory to going lo tbe Bar.
140. fly Mr, Cowpat: A Solicitor then must dUcontinue practuing two jear» I 
become a member of the Bar 1 Yes.

before be can

WEDNESDAY, 30 JUNE, 1847.

Jlrcemt:—

W. C. WENTWORTH, Ebq., k the Chub.

THE ATTORNEY GENERAL, | T. A. MURRAY, E«i.

His Honor tie Chief Jurtioo, Sir Alfred Stephen, celled in end examined:—

J. Yoo are, of eonree, aware tbat a meaeure is now before the LegifUtire Council, with a Ha 
»iew to ftholish tbe ditision which has hitherto existed in practioe, between Barristeis aod *•
Attorneys of the Supreme Conrt ? Ism. - . 30Jwef,ia4‘.
2. Will you faror the Committee with yonr opinion, as to the npedteney of such a meesore; 
and of iw probable results, if carried into effect ? I am decidedly of opinion, that the amal­
gamation of tbe two branches of tbo legal profession wonld not, in the end, b^eSt eitiier ; 
while it would deteriorate the character of both, and ceruinly not be attended with adnatage 
to the public. In Van Diemen’s Land, (in which, as the Committee may be aware, I jH*e- 
lised at tho Bar for aboro twelro years.) each of tbe two brtnehse is entitled to ptawiaealike 
in both. The practiosl reeult there has been, amongal others, tbat a separation has aclnally 
taken place, for purpose* of eonrenience aod mDity. Thus: an Attorney, i»w no moee, 
baring a p^iar faculty for public speaking, and tbe other dutiea irf a Barrister, coefieed 
himself exclnuraly to tha practice of the Bar. After tbe hret year, (in which, althongh a 
Barrister, I practised also as an Attorney.) 1 did the aame. A third, a Barrister, practised ex- 
closirelT in that branch also. Others practised oceaskmary in both ; but those were rather 
exceptions from the general rule. The moat trusted Attorneys in Van Diemen’s l*nd conned 
themseWoa regularly to their own branch of tbe prufesaioo ; ner« interferiug wuh lhat of the 
Bar. I know of a Barrister, knowing little of the practioe of an Attorney, and an Atiorsey, 
knowing little of a Barrister’s duties, haring united tbemselres io pannerabip; and, in this form, 
they united respeoiiroly tbe two branchsa. Generally speaking, those wbo practised m both 
branebee, were the least distinguished in each. They were driren to eke out an inoom^ bj tree­
passing on the prorinoe of tbe second branch. Snob, I ooneeire, would be the results of the sy^ 

if introduced into this Colony. And the fact shews, that the separation of tbe prof^ion is 
in strict accordance with the convenieoceatid wants of tbe community. In the Inies,— I 
can sute as a faot—that the same process of separation ordinarily took place. My father was 
Solicitor General there; and he carried on the busness of aa Attorney, by meant of an 
assisunt. The then Attorney General of St. KUtt hsd a nephew in his office, who trans- 
acce.1 all Attorney's business for him. I am not quite aware wbat the piMioo »i0 Cana^ 
or the United Statee; bnt 1 think it probable lhat it if the same these. I do not believe that 
sneh eminent men as Judgo Story, and Chancellor Kent, eoald. hare de’^ed their time to ^e 
practice of an Attomoy, aa well as Counsel In tha larger VI ett Indian Colony the diTOwn 
of the two branches U maintained. I refer to Jamaica and Barb^oefc Ui of ^
United Sutea, I beliere, (but certainly in the populous Suio of Now lork,) the diriaum also

H7—m
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Hrt Hooor Sf osisti. In iht Cm44*s. tbo eircumoUnw^ of which I om oot fullj o^iuint^ witb, birt 
A ^hero tho lUifttion it (I boUoTo) of o paUry ohtrocwr, and tn thotmall U«t Indwn iBlAod*,

*• whefO from tbo paucity of li^tion, or aa imperfoct and potty syfiotn of joriipradooco, it u 
diffiottU to obtain a hfolihood by panning odo branch only, tho amalgamatbm *
thiok that tho bnsinoao of both brtnchoo, und«rtakon by ono and tho mot ponon, u Jikoiy to 
bo bodlT dcQO io both; bnt cortainly in ono. Noiihor do I ibink that exponsos wul bo 
diininUM by tlw propoood amalptmatlon. They were not dimlnUbod by it, la > an Diomen e

3, Hoto yoo any obsoroaticm to offer, at to attendaneos on Coonnol? Aa ^bfj^ ho nn 
attondanooi on CoufiMl, no doubt, there wUl bo a MFjnj io that rospoot. That lO a irory

4. WU there not be a saving, abo, as rcfards ibe pieparatioo of Bnofs 7 I think that there 
wUl te ao savmg whatever, I Imagino that the Altoraoy will prelaw bu own Bnef, nnd 
cham foe it aocordiogly. I do not see how be ooold oondoct any oase wnboul one. If ho 
does oot prepare ibo nriof binuolf, ho will bave a clerk wbo will do to. In fact It will ootne 
so this t—U*at an AitomST, am iUoni of diqilay, will addro* himnelf aa much ss posaiblo lo 
the he«MW of tbe Bar; bnt, u be cannot do ertwy thing himself, be will (as ar> Attorney) 
nmpiv see his elioau ; while tho practtcal part of the bnalciom will be condneted by a elnrk ;— 
lha clerk being the Atlornev* and the Attorney tbe Bairbtor. I esnont set any benefit in 
this. The Barrister will do'the same. He will see the oliwite; bnt tho Attorney will be iho 
Barrister's clerk. Tbe eonss^ueoco will bo, lhat jvo will have inferior men in each b»ncli. 
CMaiely a few ponnda may be sared in some oatea. But these will be tmv few ; whihi the 
expense ie Ukely to be greater in tbe aggregate, from a variety of ctreninstances. Misukee 
and neglect are oontiiigencaee not to be loot sight of, where inouuipetent persons may be em­
ployed. And wbo can ever ascerum, wbkb of the daplex-party employed, is to blame 
the moiety that is Barrisior, or tbe moiety that ie Attorney f 1 think it liui>ortanl Ui 
WMUDtain the separation, however, io iwTereoee to higher ends and objects, than the n;ere 
sabtraeiien of a poond or two occaiaoaally from ac Attoroey's bill, h is of vast putdio 
importaoee to have a learned, efficient, dignified, and aUe Bar. But the ^^Colonial Bar*' lias until 
of late years had a low reputatioo. And one great cause of ibis has been, tbe allowing of half 
edneued men to praetlae in both braoclMe of the profusion, 'ihere it not sufficient, under 
such a system, to rewaid a min of a greater anwont of talent, and higher station in society, 
for undergoing severo study ; and sequiring tbe many accomplisbinents, wbkb adorn tbe Bar 
of Briudn. A man of very inferiur capacity and stamp of ebarmeter, by uniting the two 
branches gaios a Uveliliood, ibongb scarcely SDOUg^ to make him reepectabic; wLile the fees 
which he abstracts, from thoee who would otherwise practise exclusively as Barriators, deducted 
from tbe income of the latter, injure these iffimeaanrably.
3. Is it not in fact one great objection to the proposed amalgamation, that it will be injurious 
to tbe junior Bar 9 I think that it will destroy them; which, in other words, is to say, that 
it will pnt an end (o tbe Bar itself. For you cannot make a perfect Barriater in a day. There 
must be experience; auid, for esperieoce, tbm must be a nnrtery. We have nniseries for 
foaneowe require one for ihe Bar.

What is yotir opini<m as to the effect of tbe measure, oo feee ? I tbink tbat the tendenev 
will, if anything, be lu increase them. I c<insidec that, in many insianoee, the fees in this 
Coleity bave bera extremely inadequate. The fees io Van Diemen's I^d were Urg^. I 
bave known three hundred giuoeas gtreo to defrod a prisooer. 1 have beard of ooe Advocate, 
(bot I do not kuow the faot myself,) getUnga dock sheep for bis services.
7. Assuming tbe amalgamatioa of the twg branches to take place, cau yon form an opinion
wbAber tbe snenber of ipeoalative actloos would increase or dimini^li ? From my owu 
experience I am unable to state anything on this point. I should oot be surprised, If'tLore 
were an inmase. If there were, 1 think it would geoerally be from ignorance. In a few 
iostanoes, it ought arise frcmi len crediubleetoses. But there would be one exienrive sooree 
ofiocreased liugarioo. Tbe Attorney, from seeing clients personallv, is apt to imbibe pr^n* 
dkea, and acquire feelings, agfunst which the chedc afforded by the Bar will haro been 
removed. I eirterimn uo doubt, that if the iwojected change take place, there will be found 
AUccoeys, who, either from an honorable ambition, or from mere ooncrit, will devoio tbem- 
adves exclosvdy to tho Bar. And 1 ought to add, tbat there are in Sydnev some Atlomeyr, 
quite as competent to act as Barrisiers, as many admicied to the higher branch. But you 
win oertrioly bed, lhat iu proportioo to a man's recognised cotnpetenev fir iho Looorablo 
diuka of u Attorney, bis desire to inlmde oo tbe province of the Bar * will be dimmisheo 
Au able aud experienced Aiioroey, or ao able aod experienced Barrister, will neb 
Snd eMgh to do w bis own appropriate profemion. I onteriain no doubt that the 
Uadtng meu amoogA the AUoroeys, in this City, wiU not be found derinms of bring Bar- 
n«ers j mudi len, of being both Barriners and Attorneys too But, however this may be 
I feel convinced tbat die sane man euuW not pradiee in both branchi.e, with credit to himsrii 
and advantage to others. 1 am informed, and I briieve, that where Altemevs practise also 
as Barru^ thm is oot that propnely cf demeanour and general coodncl, w’hkh ordioarilv 
K w Attorneys generaUy. It is to be explained

ih. Inn oomi«rt.nt, but ih. most 
f«d of d«pl*jr^*»U b. foud WTombly Ou» nuot wiiou., to UMd in 4b.i ih.j r^pird u 
the higher path of thmr prtftsmoo. J s
8. It .ppeM ihM j« ue to the nnulgMation. u re*uds the Supremo Court; bnt

ten ere foui.d w .ttend—nod « gome toeUncee, none but AttomeTs ? There ero difficuliieg
r •«“» "*«"»»eri of the Bw do not ,enerelly ettend
Co^ But 1 think u imn^nt to gi.e jonior Bwristers tbe op^tonit^ of pniciioo 
whtA each CouM effort If ^ bni.f leg. experiencoorknowledgo^,. tbeir b#diL, ther 
*ould compenut. for the tnferionty, (tf the Briefr were delir«ed 1 Umo,) l.y more gitidy of

the
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TL J'*" At^y., Wko w<mU Ukfl lucl. .« wp.riar, H» llu™

-«• -—
Of of . Heflci««y of Burioteri, .t tho S«mm>o. or o«

! I. r V.T ^ ', W Uio KimiHioa of Attoroori pr^ JuKtict* Th«
I! nlii’nl'ir''’‘^ ‘ppribwid th»t tbeCourt n.ight, ud woold,ollow AUoraoy- 
w p!wd under mcU cirnnia^ce.. I know, indeed, thot thi* hw been don^. Tli. rule u to
!i ‘^.u n *’ ’*“* Attorney, .re aUowod to pr.ei«, ont«M . oertoin
Mr of the Bar ordioudly atteod ; nod it i. competent to the Intter, to intimate their int

9H mmtov or thi lwal f^onMion amutim wtt. 43

nnm* 
intenlion

4U *f'""u ^ hm, on« V|^um«n( fh« ftuulnmatioa
ot the two branchei; namelv, the Tory j?mt preponderance of opioion end preotM ecuaet it 
in other taonnUm. Id the Ccloom in whSeli the enul^mMSoo ouiUi, s^mtioa it k 
admitiod would be »n improTeioent, but it it limply itnpriic(iabi6; beceaee tbe petty 
practice tb« would not iupport e B»r, without the Attofuey'e practioe edded. Secb it tbe 
^tomwit of Chief JosUoe Stoket, ui hk work, in tbe pMetge which t will now reed to the 
Conjnuttee. I bolioTo that ooe oelebnted writer, (Mr. BiathAiD,) hie no mpeot for the 
rule wpAratin^ the two branchei; nod t)mt be bu oppoMd, by turniog it into ridicnlen Dta I 
hare noTor heard of any plan of Law Refnro), from any praciicel men, (or frc.m any one but 
the wnter joat mention^) oomprioinf the union of the branchn. Tbe prindple of tbe diri. 
ijoo, u that of tbe diTMion of labour; the adraotagoa of which are nmveraoUy reoogobed. 1 
w uo groand for aayinf, that the profieiion of tbe law aboold furniih an exoepnvn.—The 
diriiiou hoe exiited in England, I believe, from the eorbeat agei. It eiiati is Iralaod, and 
lu &^ollund. It eaiiia alao, I bobavo, in Fraece. The division of datiea wai carried Mill 
fnrther in Rom.: whwe Ux« Adrocato wu dialinet from tlin ( baii.brr Cou.mi. Tbi. ia iLu 
COM, I bebeve, m Paris; at thie day* Ae to America, roMooi favoring deuiocracy may hate 
led, in many of the Staton, to a contrary rule. Bur, u 1 have already aoid, io New York 
the division of the two brooches is ruaietaiDed ; and I ibot^d not be lurpriaed to hear, that k 
e<3Qally exists in other ports of tbe Unio».
10. Will you favor the Committn with your views oi to tbe moit proper eourae of edoeatka 
for Colonial youths, in tbe event of their odnisskm to the Bar here beingssnotkiDed, without 
requiriog t hem to be previously admitted in England. WIU you rUo be good cnoogh to State 
whether, in your opioinn, Altnrneya might not l»e allewod to mtke their elecTkjn as tn 
practising in one or other of the two branches? I have for sou»e tiine iDteruin d tba 
opintoQ, that a tneoaore of the nature referred to might not be ioezpodliat* And, if youths 
may be educated io tbe Colony for the Bor, I see no objection to Attorneys aimiUriy educated, 
and who have already ooquIrM a censideraMe amount of li^gtl knowledge, becoming Hams­
ters. I would atipulate* hc»wevcr, that previou*lv to t1»eir Application for odcniniim, they 
should have ceased to be Atterneye; and that, before admission, they sh<mkl oudergo oo 
examination os to their attainments generally, and their proideAcy in (be various branchM of 
l^ol knowledge eipecUDy snob os more peculiarly belong to the province of the CounseL 
I donbt whether any individoal shouldbeadmined to the Bar, without going to England for some 
portion of his time. The objeetko to the present rule, which requires tliree years remdeoee in 
England at the least, is mainly that of the expense. Tins is an insuperable one to many, who 
would otherwise be eligible candidates for tho Har. Tbe ciislenee i f stub a regulotiou might 
ezelcda many young mon of talent, and poesessing also all other adequate attainmenti. If tbe 
term uere reduced to ooe year, however, [half that lime to t*e spetit io atieutiance ou Uie Cuuru, 
and the other half iu tbe oAce of a Pleader, Equity Draftsman, or Cooveyaueer,) aud the uee«> 
sity of entering uoe of the Inns of Coart wen dispecsed with, I thir^ that fw paxeuts or 
young moD would be deterred, on ibe grounds of either tho expeuditure of tioie mooev, 
irom submiuing to such a course. Tbe advantages of such a ndduice, in enlargiDg 
sphere of observation, in the opportuuirice of introduction to men whcmi these students might 
make their okkIoIs, in witncaaing the tone of EDgllsb sodety, and seeiug bow burinese is con­
ducted In tbe higheei tribunals of tbe Empire, would in my opinbiu be very great. There is 
another objection to a rasideoce iu England, however, which ia of for greater momtmt than 
one founded on money. It is, the diasipaticn ood haoits of vice into which youog men may 
be led, away from all control. This I would eidc.nvc« to conntcract, by reqairing tbe resideooe 
to be aftor the age of twenty-onewhen habits, whether for good or evil, ore usnoBy already 
formed. Sending a lad to College, at eighteen or nineteen, among a herd of youths about the 
same age, is a very perilous tking. The Law Student would go at a more advanced age, oud 
ainoDgat grown men. To S43cure the reqinrite time for education, 1 would not allow a man te 
be called to tho Bar, under any dreautstaneea, before ihu age of tweuty-tbrve.
11. Wliat examiuation of candidates would yon require, preparatory to their edmiaeioD (o the 
Bar f There should be an examination, as to th^ii claaical literary acquiremeoia, 
generally, as well as their knowledge of (sw. I am not prepared to state the particular 
course or inbjecis of ozaminoUoD. That would bi matter for oonaideraiiim her^Afir; either 
for the LegUlature, or the Judges, if tbe task should be conaigned to them.
12. To wlioxn would you give the power of calling to tbe Bv« Woold you coufor it apoa 
tbe Judges, or institute a TrihuDol sirniiar to tbe funs of Court t Tho power of coUiDg to the 
Bar resided, anciently, in the Judges; and was transferred by them (o the Inns of Court, subject 
to an Appeal to themselves. 1 would here give tltepoviT to cal), os naf orally Incideottotham, to 
the Judges; and they should either (hemoelves examine the Candidate, or appoint two Borristera, 
to bo associated with one of thea>, tu conduct the examiuation. If a Public College exia ted in the 
Colony, acooniUe to the Candidates, it would be well to require them to reside there for a 
certain time, for ctasaicol and roatbetoatioal instrucuon, as part of (heir necessary ouarse of 
study. Unless some sucli rt^ulation be made, or great core be token by those on whom tlie 
duty shall be divulvedj you will have a Bar sadly unciiucated ; instead of a body of gontleaco, 
accomplbbed and learned u thoir Euglish brothrea—and htted to adorn the $esa(e and the

Bench*



VIKUTU 0* r«IWMCC T*RW B»ORF TB« «L1CT COIOlITTlS

B-ct. n, n^r,, jd » «Ui"
A. Sur«-. hoBon of th» rUr. yoa m.y comp*! .nd libor.lB.Juc.tion ;

tk« tomputiw. Md rowBrt. (*. l-ro « P«“»* wiiUio tho
I8«7. *a<j ih.^ will then M«i. for the eon* of oof gentry *nd weelthy «ii«", ««>«*

u'"S£ bt.'Sti.trf « ««.d y~ Bta. .b» B, ui b«b ™

their ongindpn.fetMon? Cerwinly n^ ^ i ,u;^ «
\l- !Lt yon »: rw':Jl^rn/"tL XU. rerer«« ,0 the

ii:” ;h^t;yl;;:rgrd:t tt^rth.y womd b.

rr p^norto

in a ^Toir rieaU, who would deprira them of all the nwr* Inomtire feee, and w lu fact impo-

taka eue to fire the liarriater all tho heary busieoas. and he would run away with the Ug t 

work himself-

TJICBSDAV, 1 JULY, 1847.

yrrgmt :—
W. C. WENTWORTH, Efti-, iH tub Chur.

ROBERT LOWE, E«),, 
JOHN LAMB, Eeq.,

JOHN BAYLEY DARVALL, E»q.. 
THE ATTORNEY GENERAL.

Hia Honor the Chief JiwUce extuninod, in continuation of preriotts erideooe ;—
1. U. »*P.. -J S™» 'o"—S

'4JT-5rrJrTX-J:“Tb xx-“(S'»”i’
WbL,) thee hare been g^ly inad^joate. The «pens..R m ‘h® Sn^'"''
think, are trifling. The Court Feea in partieuUr, as comimred with those at Home, are on#

^mean ioelnsire of Sumps ? No-^clnrire of Sumps, Th^ are. bo^rer, one
« two in tbe Proih.moury'a Office, which I think aho^ be ^ th^ntiffs
Feea on Writs of Eaeowion, which, by tho recent A«s aWalung 

tho expenses of a suit, if soils ate to be derided with care, and 
alwars (er^ in small or nucontewed cases) be oonriderable. It » an objert of imporUnce. 
nar U h M«Bary, to hare ednoated, able, and upright men. m law 
get and keep sneh men. you must remnneraio thra: «d men of a 
bTpsid baSsomelT. If yon present no market for takmt. and learning, they *»“
Pa^^oor lawrsrs like comwn Ubourws, and they will in next gonmtion Im
ihM «mmon Labourers. Mnch expense, 1 should obserre, m tha Cooit, a sared by the Rnle

be set doaVfor different days. In EngUnd, fif.y or a hundred are 
CTtwedfot the aame day—Hee. only a Umited number cm be s« down for ‘*‘7- 
chirfexpente of a suit, Ujerefore, which is for tbe attendance of witneases, a thus greatly

3'^ TOO consider that any of the Common Law forma conld, with p^ety, be dapen^ 
iih? ^The present form, ire generally a* ain.ple, and u s^rt, aa ti^cmi well be made 
Oocaskmally S^are casea. no donbt. where an extended and
become nflbeesu^y. This, of ooots<h iocreasm expense ; but« a not easy to dertse aremed).

f^^wSiTto your opioion of the Role, which allows double Ro^lllCttions^ The Rule, allow­
ing enit one^liutioo to a Plea, waa attended f^«»t 7 h?
iJLsoMlly.it ^uced irremediable injusUco. The only objeoUou to «
mar ocearionaUr^ allowed, without adeqnste cania or reason. Tb« 
ag^est, by the ’TtgUanoe and care of the Judges.—It ought nerer to be^owed, ex^l hr 
JS^uM showajand to aroid injustios. NYliw «« RepUcsuon *U1 suffice, a second shouM

^ eouiM Dot b« nnctionod*



4

•9 oiTuioif or m lcoal riorMtiot AiOLiTiow mu.* 45

h, CouM not ftomo metTit bo dorliod, to provont folto mottor f<oM Mb^ latrodcmd into }]„gi,r
ini^f Tho <m\y modo, I OfTprohond, would bo» tho roquriof ib«m to bo <m ootb. 1 horo £f A.^i'pbn.
toyiolf r«]oirod (in tnmo intianoot) on affidATit, bi to foou Mrafbt to bo doitiod, tbM Uioj
voro hand JUi$ in dUpatO. On Um wholOi I tbiak tbftt tho powor of oUowiiif OMcond E«pl^ I Juijr. Ni7«
cBtion iboTild be iporinflj exercUod; boi thoi it k o ue^ul power, eondodfo (when eo oxof-
deed) to tbo ends of jui^eo.
€. Whit k tho pTMisoo, os to Dooerrert f Oar Uulee re^tiire, tbet ororj (frotiod of Denar* 
rer iliould be tpookJlj oesijrnod. Tbe opp^to parly kthon it liberty to anood bk ploedisgev 
(if it bo 0 eeoe of imndmeot,) m b manor of coono, viiboat u)y Order, or oreo
on oppiieoiion to it Jad^o. Tbk ooroi um ood oxpenoe ^ ood 1 think it o |rM itsproreoent 
on the Rn|^Uoh proe^oe.
7. But on to oUowtng^ oneodmeBto, ofter offiuaentf A$ o genorol mio, iboy ofo not oUowed.
W'bero the Court tbioks, howwor, tbot tbe ]to\ni riiked wm o fair ooo, ood mpoeioBy wboro 
it tppeon (hot, on tho whole, jtiMioo w probably with tho foiiin|' party, in point of Jkc^, the 
Amendnont bocomoe aliDOft a matter of rifbt. Tbe loditf party pays eotu, ee a eoodjtlon 
precedent to amendini^.
8. Would you think it expedient, to prohibit amofidmoeta io eoch eaaee isiextMy ? Soch a 
rule would lead, ooMMonailvi to %rmi injoetice. U would abo be ioeoufeeieot: beeaoM a 
puty msy Karo lotao reaaou to (bfok, that bo k entitled to iueeeed ia point of eroD
tboufh tbe facto be ai alleged br hia adrmary. He ihcrefora adcnita tbe Cacu, and by 
Demurrvr takoi tlio opinion of the Court on tho law. Tbe ooom baa tbk oonrenieneo; that, 
etiould tho Court cieeido in hia faror, further UiigatioR k aTMded. Should tbo C*«nrt dodde 
ogainit him, be may th«3 abow that he Laa gr^od grounda for denying tbe in that e^esr,
bo ought not to be deprired, aa an infloxiblo rale, ef tbe opportunUj of dkpotiag tbra. Tbo 
genera] rule, I hare already mkI, k againat the party docaomsg. It k relaxed, only, in a 
donbtfnl or diffioult oaae; to tnoei the ends of justice.
9. Woold tliere not be inore conteoioDoe, ta going io a jury first; and then Calbng ba^ on 
the point of kwf 1 oerUinly think not. Tb^ k tbe very thing, which oar Rules eodearor 
to avoid, I think that it eliould be prohibited, as much as pewtibk. le my epiolon, ohjeo- 
tions on points of law, especially ihoee on o>ere points of pUaJif^t abeald be raised at oaeo, 
or not at all. Tbe Rules which I refer to wore framed with tlua object* It seems to me a 
muet undoairable conrM, on every aeconat, to allow a party (if you con preveol bun) to pro seed 
i«» trjid, and loll hU advemry Inin ths belief that tlM claim or defence is valid, and the pro­
ceedings are regular; and tb^, when heavy expense bee boon incurred, and tnoeh lime luat,
__kaviog been defeated on tbe.M^—tarn Ua i^versary round on some defoct, whkk might
otherwise have been easily retried. Oar reo««nl Rnles in blqaity have been firamed on the 
same iHnneiplo, of eompelUog l^nl ob^lioM to be takan at an early stage.
10. Are you aequunted with ibo system ef {’leading, establkbed by Sir Franck Forbes f 
Tbe so-called systeio of Chief Justice Perbes, was really and in truth no system at all. Hk 
Roles were direaiod against the then cumbrous system of Speeisl Pleading. But, in fact, they 
only introdooed Special Pleading ur>d» anotlier name. They sahsUfotod for a awotber 
written fi.>nn ealled a Ao/«re. Tbe Rules sotm bt«cnmo innpmtive; for io the year 1839, 
when 1 arrived here, I found tbsin abandoned in practice, by common aonseni. Tbe new and 
iinpruved system of English neading, (than which, do system can be more admirable,} was 
introduced, in 1640, at my instsuee. Sir Franck Forbes’s Rules said, that any defei^nt 
might plead tbe General Inue, and gWe Notice ef hk intended defence. But this cannot be 
done, without a statement of some kind; and tbe priooipal difference between the two pkos 
is, that Gors^with more dktmotnesB and predskm—reqnirra tbs stalemest to be on tbe record,
11. What, in yonr opinion, woold be tbe probable effect of bringing tbe two partke together,
and reoeiving ibcir statetaonU before a Judge, before pk^ng? You would require 
an additiunai Judge, to got throegb lueb a duty. It could haidly be entrusted to an Officer 
of tho Court; because the posots to be raised conld not be settled, witbont a knowledge ef 
the law to be applied to them. Anciently, no doubt, all Pleadiogi were oral; Demurrert 
included. Bot tb«' parties pleaded as they tbooghl fit: and tbe proceedings trainated, by 
an **u4w" betog evoked, by the mutual ititeroation. Thk, It will be obeerved, was the result 
•of tbe prooeas, by its own loevitablo operation. The Judge interfered, only, to keep tbe 
pariiet to the point. Bot if, instead of thk, he k to enter into facts, and eonitract a defiance 
from them, be may u well try the case at once. If tbe statements be u^de on oath, all Ibe 
inconveniences will be introdooed of a oompulsery examinalion. If not on oath, they wiD be 
oselesa. A Client can scarcely be iudooed to tell hk tUify truly, even to hk Attorney.—lie 
will never do it, volnourily, to tbe Judge, And how are objections on points of law to be 
taken ? Iu my opinion, such a plan would be impracticable. Tbe Judges have tbe EulUb 
Role, aHowini parties to sgrw on tbe facts, and slate tlkcm in (what k lenn^) a CW:
thus avoidiug all expense, beyond ibe argument of that Case. But it k remarkable, that 
partim cannot be got (either clients. Attorney*, i»r Coonael,) to agrea upon facta. I ^ie 
known bat one such Special Case, in eight yiars. In some iosUuices the Jndgee have 
recommended a reforenoe to the Court by Special Case; but in vain. In ooe instaMS,
of the Banks, Mr. Justice Dickinson urged a reference to a Bsrrkter, to state the fsets for 
the paniee. Thk was objected to. There k a general tendoney, in short, as I have always 
thought, on the part of litigauts, (and, I ragrat to lay, in some instancy of tboee who ^o- 
fesaiocally asskt thorn,) to fight oatos oat to the Isst. They admit nolblng; and wul volun­
tarily yield nothing. . . . * . .
19. What do you think of examining tbe psorliee on oath f H yoa reqniro a defendant re 
Slate facts on oath, you ahoold, in my ojrinioo, eqaally compel plaioti& ao to state ti»m. 
Such a system might tend, on tbe whole, perhaps, to furtW tl» ends of jwioe; providtd 
the Jude^ or some competent Officer, examined the patties and did so, separ^y and 
alone. I would permit no inturfwence in andi oaees ; —oertaialy not by profsononal advaera. 
Tbe axaminatioo, I ihiuk, abonld be before pleading; or the chance of ^
increaaed, by tho parliee being tempted to adliero to their previous swtooenu. The pUinuff,
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Ris Hoot would Imto to forolsh tJUgftt)r>iu ta tbo 6rat inMnoo, u tbo groQud>work for
oxMun&tion. But, whetbor befiwo or af^or plooding, tho ttoriec will fooenUly bo found to 
ooofllot: And wbo is to dechlo botwMo tbrni f You will bo diiYOn, tboroforo, to tbe pUo of 

1 1047. euauninf tbe portioe at tbe tml; joet ss ;oa would au ordirtAry wiUiMe. Whether tbb bo
desiruble, ie a queeiioo of expediency, end not of Uw.
ld« Du you not think that, without inch on exAmiDation, the roAl feet* nay in some caiee 
norer be ooeio At ? Undoubtedly there are eudi oiaes. It ia neYerthele8i> however, a 
euaiiioa of difficuUt. I al^ld like to know how thla system works, in Courts of 
Ke<]MitA nr Conniecieo. If perjury be not Tory eoromoo there, in snob eases, I mi^ht be in 
fAYOT of the priaeiple in the Suprotne Conrt. The power of axAmiuin^ ibe pArties, I Atn 
Avure, is supposed U> be a ;roAi AdranU^ in ArbitrAiions, There, however, we find people 
sveurin^ direcrtly iu (^position to each other \ and soxnethnee great injosUoe ia done by it. 
If you make a mma ooofosa facta, Afsinst himaeif, it would aoom that he ought to be examined 
in hk own favor. But, notwithstaudiug, 1 would only allow each party to call his adversary. 
I iodine to think, that the eystetn of compulsory exanunation might, iu many cases, be usofuJ 
ca loterlocutOTT Proceedings—espfdally in Cumbers. The ty$Um is a bad one.
We ought to have power to compd men to give evidence on applications, either to the Court 
or a Judge; and to be cross examioed, in every case vhere they vuluuteor evidence,
li. It has been stated, that the present mode of moving for New Trials, ow Certi/tMtef is 
productive of delay imd expense t Much difference of i^iuion exists on this subject. 
Vndemanding, last year, that a majority the Bar was against the prosont ayatem, I waa 
about to pr^>oM a change ; when Mr. mndeyor, in open Court, stated that he believed tlie 
opioioD of the Bar to be in favor of that eystem. My own opinion is in its favor. Tbe 
system, [ should observe, n not mine. It was introduced by FranoU Forbes, aud baa 
been the practice for twcntVKme years.
Id. Don it not tend to delay f I ihiuk not. On tbe Eoglish system, Jadgmont <Auoot be 
obtained, in a^ case, uatil tbe next Term. A Judge, it Is true, can authorise imniediate 
ExocufKA. He never does so, however, exoept io the simplest or doarest oases. But, in 
this Colony, in every case, (aulen stayed by the interposition of a Notioe, from the losing 
party, <ii a bond mtention io apply for a New Trial,) Judgment is obtuned in four days. 
That Notice states, epedfioally, tbe poiuts of objectioo to the Verdict, or tbe Judge's Charge ; 
and it most be aoeompanted by a Barivt«*e Ce^fioate, which of course is given on honor,— 
that the points takoo aio worthy of argument. Owing to tbe mass of business, of a very 
heavy character, wbwh cams before the Court in the last two years, tho Mutiona for New 
Triak have krgdj aoouuiuJated. Under ordinary circumataDoes, liowevcr, the New Trial 
Motions would ootne on for argumout in the next looceedlng Term after the trial. In 
EogUnd, the Ruk AVrt must be asked for, within the first four da;s of the next Term. To 
afford mportauity for anefa Motious, aa I have already stated, no Judgment can be givon till 
cfaeo. Bui a Rule Xisi is frequently granted, on rather slight grounds; and, iu the Queen's 
Beueb, this inranably ties up the cause for a year and a half; or, occamunally, two yearv. 
In the other Courts, the delay is about two Tcrmi; or threea’bich is greater theu our 
average, until of la^. '
16. Is there any reason to oomptma of delays in the Term boainess? The New Trial 
Motions, from tbe press of other bu^neae, have got iuto arrear, I know of no other delavs. 
These will in future be rraoved, by gradually working that class of bufiaeea through. But 
ws are introducing other means t such as stung later during tbe Term, and extending the 
Terms. \^o bavo recently added seven days to each of the four, lu future, also, wbatev«»r 
days oaa be lakeo from the Jury days, it is tbe iutcDtiun of the Judges to give up to New 
Trial Motioos. The onparallelod length of the two tnols, in the case of tho Bonks of 
Australia and AustraUsio, and of tbo Argumenii in the Marquis of Alisa's case, and tbe 
eases of Browu r. Norton, and Auorney Graeral r. Brown, not to mention the Factory case, 
and some others, will safitcierKly acoouot for the orrean spoken of.
11. As matter of fact, are not Motions for a New Tnal frequently interposed, for purposes of 
delay ;—to stive off execution ? Have they not, also, been very frequent of late? They are, 
certainly, very frequent. They are given, I should say, in twu-ihirds of all the strongly liti­
gAted eases. I eonout soy that any gf the noiicea have been givwi fur delay. OocaaicmalU, 
the Judges have boc thought the p^ls taken, quite worth (he time expend^ on them. But 
the Coou^ I am sure, have thought otherwise. The remedy is, tbe power of speedy erecu^ 

whic^ ootwiihstanding tbe Ceruficate, r«ides in the Judge. That power, of late, has 
been exweised in several iostaocee; and it would have been exeroised in more, hod applicatiuu 
been mad^. For, it will he observed, Uie points taken are still left open for argument. When 
tak» by the parties, however, for delay ^y, the grantiog of Execution puts an end to them, 
to all (he cases 1 have seen.
18. Are the expenses greater than on the En^ish svstem ? They are not more, I think, eu 
the whole: unless it be that, where a Rnle AVii is refused, the expense of Brieft and Counsel, 
on the prevaihng would be saved. Tbe Judges would alter the preeeut svstem, I have 
DO doubt, if tbe opinion ef tho ProfeisioQ was, in fact, agaiust it. *
16. Dow not the English system lead to tbe taking of fewcw poiuul Probably it doeo. The
He^, bowofv, hw been so much in the habit of paying respect, (I think properly,) io ds- 
hbera^ly exprwsed opunons of the Bar, that I think the Judges wonM bo very loath to sbuc 
ew a Coonsel, from any p<^t on which he might assure ns that be confidently relied.—Coun- 

howler, do occasionally enteruio too confident a reliance, on points raised by them. 
The anxiety of tbe Beoch, to bear every point diseoseed, which our very able Bar think pro­
per to be a^ed, opposes that rigorous system of excluding argumeots, which prcvsils in the 
Conrts at W^mioster. Perhaps we Lave erred, ia the exhibition of too much patience 
but Uus IS a fault easily mended.
20. Woul4 not bean adrontege secured, on the English plan, io a beUcr memory on 
tbe p«t ot tbe Judge ?—As for os my gbswvalion extends, there is Uitle value in this. For

mj
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mon^ a the ontjmon of r.lao. twenl, yonud> i. the li«it. ^
«; Thlrlu '* ^ •»<■ ‘hat limit ? I «n Wdl,
irSE-sS“ S«" >■ -

pwtiee pononelly Utigtte. wi^?at UL^o""STm

onT «S;eoS. ‘ ’ “*« i* »• *
23. Of whot nM i* continiied lilijaiion to the pertk*, in tmell ouee ? I <Ure mt that the 
*um in eonteet u ebeorbed, by the extra costa. But it makao ell tlio diffsreiiee, wither the 
compluniD* party shall pay hU own ooets, merely, or those of both «dlr^A«LS^t!
SQOc^, ’’8 *>“ &ftn hU adrersary t-baring to pay the «frw costtti^.
-4. Can you offor wy obeorTstions. aa to tbe coeU of actions geueriUly ; and pa^UrW in

i luiro already staled that, in strongly liti«i^ eases. 1 do 
not t^nk the amount of c^u too mnch. Nor are coe/e the crying enl rfa Court. ^n«i«
may he had, say, cheap enough. What you want is, to put d..wu quirks and ouibbloe ■
to destroy n^leu and unmeaning forms ; to proYsat justice frL bmng d.fcated, or impeded! 
by uchmcali^ As to Common Law costa, 1 can state as an unduuhied fact, that stronaly 
contested MUons arc not profiuble to tho Altomey. Such cases neror were produble, £d 
nsTorwilliw. 1 know one Attoraey, who inranably rejects erery such case, where he can.
Tiw only ^iMtage of Common Law prooeedings, to tbe Attorney, was thk; that a hsaTr 
suit brought ID i^ler ones. The easy cases pmd liiui well; and taking die small eaaet, wiii 
the great and the hesry he earned an income. Tbe LegkUtnre, ho.erw, l^taken 
away casee of the former close ; or the greater proponion of them. I remure to say, that no 
Attorney would DOW a lirebhood, by Common Law proceediup alone, (supposiMmostof 
theni to bo of highly litigated clasa,) if he bad io bis own office all tho liiigm^ea^ rf 
the Colony. You may select, indeed, rome few hoary cases, chiefly depending upon doco- 
menla^ endenoe, or where the facts are easily aocesaible. aud the parties on both sides sra 
well able to pay, which may be eiceptioni from thk rule. But speaking of litkatwl esses in 
tbe mnUg I &m soro tbAt I am ri^hu ^
25. Should TOO opproTe of a Sunimuy Jariadiciion being: atUched io tbe Sopreoe Conrt?
1 thould. H bM alwiTS been my opinion that if cheap Uv bo rediy waoted, von ahonkl 
make tho Soporior Tnbunal adminbier it. A autnaary proeoaa ii eawly contriTedl ! mo do 
difficulty m atuchinj a Court of Ue<ineats jurisdiction, and tho Court of ConscioDCo method 
and ruloa of proceeding, io the Supreme Court, I mean, of ooors<», for casea properly th«
Ml ject of cheap and summary proceodiuge. In tbo mass of cases, I do not think the Supreme 
Court costs boATior than they ought to be. Common cases, for debts not exceeding Too 
pounds, should be sued for elsewbere. Bat, where any amount alhxva ibat aaro waa si^ (or, 
up to twenty poonda, there might be a Summary JurWiction in tbe Supreme Court. Theae *
should be, howenr, debts properly ao called; or tasea of that nature. 1 tried a case ot 
Treiptui lutely, where the damn gee giveo were trifling ; but tbe queaiioos were of great im­
portance to the parties, and tbe case lasted two days. By the authority of the I-egialaiorc,
(or perhaps that of tbo Court, by Rules for that purpose,) three distiuci scalee of ewe might 
be esublishod, according to tbe aojount in dispute. Tba smaller casae. on tbe reduced scale, 
would cot pay the Atrornay ; but the two lower da«« together, and the third unitedly, 
would. Tha Judge# would, 1 think, not frame Hulas of this kind, without speciflo autborUy.
We do not know how far the exerdso of our powers Is palatable; aod we are not dispoaed lo ‘
do anything, pending the uncertainty which esists, whaih«T they may not be taken away. I 
should myself wish all such matters, after what has passed on* tbe subject of our Hula, to 
rest with the Legislature.

What ameuQt of jurisdietien would you beindined to recommend f I would coaflne the 
jurisdiction of Courts of Re<^ueets to teu pounds; aod to cases of debt, or contracts of a 
simple kind. I do not think such Tribunals competent, generally speaking, to bTesti^te 
complicated questions, or questions of spedsi damage and wrong. It would be better that 
paltry coses of ibis descriptiou should not be iuTeetigated at all. Ordinary qumiom if debt 
and contract, moat man no demand; and very many people are involved, fr^uemlv, in such 
Djatters. Out where questions, beyond that boundary line of no avoidable and d^v occur­
rence, arise between parttee,—-iu their oature difficult and unusual, but not really of iop4»tauce» 
to tbe lArties or the public,—people should not be encouraged by cbeapoees to heigate them.
If not worth correct and legitimate decision, such matters should not be decided at alL 1 
would dhcourige and check litigation, iu such casee, by depriving the party of eoste, where 
bo liid not recover more than a gimi sum. To prevent Injustice, howover, 1 would allow the 
JuJgo to oertify, that notwitbstandJog tbe damages, the case was of saffictent importaace to 
jusiify the action. But even then, I would only give hhn reduced eosu. 1 would have oue 
Male of costa, for oases not exceeding £20: anochor scale for sums ranging between £20 aud 
£50; and a third scale, for sums above £50. I think, however, that it would be desirable, in 
order to do complete jusiicei to give the Judge a power of putting a case iuto cither aoale,

according
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h;. H«w.r »o«.rdi.. (o it! ml lmj>o«w»w. For ihU. 1 mo»t «f*in tnd *gkin ob«r«, ^
<c”a io »U «M* by tb. «noot,l ow.rrfod by the Jury. A. to ibi dot«.lf ot .i.y wri.

plao, I am not proparod with Uiea Ot prmou Thow, howotcr, who*c duty rt i* to
1 July. 1847. con floJ no diffiooltr in framing thorn.—I think that oo»l# might bo reotramod, by wmo ay»wft 

oompolUng poitios to aooid g«ng to trial, whom thcw ia no tinratlon in Miiirai,
or, in imall eoMS, eompolling them to rowrt to the ayatom of speedy Trial, before a Comwis- 
aioner. 1 hare found by expt^t»»«s that it U uselraa to cr«to any S^iem, fnaiUng j^rtira 

ftToW •spenMe Thd rniwt comymbory; or viU pot re*on to it. 1
wopM doprite partial of thi oipotiM of a Snprotni Court trial, in iTory ^ ^
oafht to hato wwrtod to a trial befon a Commiiaknjcr. TLeto na prorlwon raw»lini^
thiB, in forco in Englande , * . .• • r *i.j u t»

Da» Uia SaprMua Court tho roquiaito machmory for a Sntnmary Jumdirtion f I thmk it
w. Bot, cooiidofinj how fully the time of tbi Jod^ea U alrtady occopi^. u » a
how far U woold be |wui>er lo iuipw audi an addiiioual duly open then*. »th an additional
J«4re» the dnU mifbt dona easily. ... .
38, Will Tonoblife the Cotnmittee with a Matement of your ^mws. aa to abol^iuun ot 
Supr«M Court Feea ? That ia a qnartlon of political oxpedloncy ; «pw which olhm are 
quite M oompetent lo form ta opinion U I am. It ii thia ; wheihor the coiunmmty al larfu 
ihall wholly defray the eiponae of adminitlwinf justice for Uiiganta of whom very mai^ 
booome ao bv ihrtf own folU, vice, or knavery. Tlicre ia thv further qu^ion ; whi U»-r tho 
ttiDoeiuim erf Fee* doea wi wate» ihou^jb io a small denreos aa a whoieeoine check oo ll»e 
re^ to unueoestary atepa in a auit. WhtlLer. alao, Uj«o who fail in a wit from tb«r own 
HxiXt, abould not apeaalW contribute, by Koua, towards theexj^onseof the Judicature, ihest 
two iMtor queniooir I iWxik, have Dot had ilioir doe i«p«w ance aaeigned to ihew,
20. What is TOUT opinion, as to tbe practicabiJHy of a/ret/ #i«» being paid by each Utifani r 
Such a svstem would undoubcedlv be quite practicable, for no law would be easier, its 
reooDawdadoD would bo, iU oovclty. lu oondomnation is, in my opinion, its 
iujustke, Tbe peao^l would h^ bo confounded with tbe liiigkms ; the ionooeut with tho 
fwliT. A man would be puoisbed, because some rogue did owt, without compulsion, yield 
him his just claiai. Tbe plan, in one respect, would be impracticable ; that ia, if »t were 
necaaaary to establish a juat rate, for every oaae. On tbo other hand, if all caw are to bo 
paid for alike, tbe ^hl>rl and tba protracted, the ritnplo and Ibe most eompUcetod, by one 
uudiwrimuiaung rule, thsi diAcultv of «utae vaniahee. For my part, I do not see how any 
medium rate cruld be hit uj«n. Caw vary ioftuilely : and a litigious man generally t^es 
Bianv unuecemary stepa in a cause. This leads me to mention, that I have often tMUght a 
greai check ou formal, vcxaiioua, paltry, and techcktl otjeotiona, would bo i^ortied, by netwr 
oilowmo co^M lo a parly, who succeeds by any such objeol'ion. In the msjoniy of oa^ I 
baheve that technical dificaUtea are ioterpoicd, not uiortly without regard lo ibe 
the cause, but without any view lo its dual dwpomland, if ooala were invariably refused, 1 
think that such ^fficulli« would seldom be made. Many Judges, however, rivo coau in 
sudi cuee, (and very often they are gitoa unavoidably, aa tho law now atauda,) in order to 
encourage regularity and preetstoo.

FRIDAY, 2 JULY, 1847.

JJrcsmt
W, C. WENTWORTH. Esg, ih tri Ciuf»,

CHAKLF>S COWPER. E.q . | TUB ATTORNEY GENERAL.

His Honor tbe Chief Jt^tice examined iu eontinuatioo of previous evidence
Hii Homt 1. Tbe CommUtee are derirous of bearing your Honor's opinion, as to proceedings aud 

SirA.Stcpbfu. expeew oa tbe Equity able of the Court; and more particularly as to Bills f I thiuJc that, 
r—in tbe great majority of eases, a Bill will be found iudispaosable. In many iuttancea, However, 

S luly, 1147. I ^ ef opioiun that a Bill is altogether unnecessary. I have no donbt, moreover, that tbo 
expeuaea in Equity Proceedings might be materially diminish^. It has often been suggested, 
that a Bill might be advantageously abortenod, by tbe ominlon of the Interrogatoriea. But, 
under the present system of annteriny. Interrogatories could not be diapena^ with ; at all 
events, in some eases. Wlib a new system for taking Answers, tber would be snpeHluous io 
every case. Tbe chief Woot iu E<^aity Proceedings is, tbe modo of Answering. I conoaive 
that 's system more effectual for evi^ing jnstloe, and coocealmg or m;^fifylng tbe truth, could 
hardly have been devised. Tbe hnt reform, if aoy be adripied, ahould be tho enure sob- 
veraiou of that ay item. Tbe prooeodiog is this—Th^ plunttfF atatea his own eaao, and be 
suggests or preieuda one for tbe defendant. He then requires tbe defendant to state fully 
the truth on all the matters thus rilled. Tbe obviooa course would thereupon have boon, 
ooe woold ihiuk, after giving ibe defendant reasonable time for oor si deration, to call him in 
aoet^diogly before an of the Court, or a Judge, aod examine him u'tvf voce on those
allegatioDs. Instead of thia, the plan is aa follows—Tbe defendant states the facta to hia 
Attorney ; and that Attorney, by the aid of Counael, then conatruota a ekilful Answer, in 
due form; which, avoiding all rMt of Perjury, tells aa little of tbe oaae aa poaaiblo or rather, 
admits u little aa the defendant can, and put# the olieot'a case in it# moat favorable light. It 
is a oomplete art, to draw an Answer well. Care is taken, as far as poanble, to let no 
adiuiariou stand alwe, without some additjfm or qualification to impair its effect. Answers 
to drawn are of coarse occasionally inauRiooot and defective. That is tbe natural reaoit of 
such a system; though diecked, of course, by the fear of heavy costs. Then there follow 
Exceptions io tba Answer ; and these are argo^ by CounseL If allowed, tbe defendant haa 
thereu^iou to aoaver more fuUv. This, however, he again doea by the aid of Counaol, and

by
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by a nowly ooncootod written dofooee. I do not ombo, nor would 1 hare it ittforrod, that uj
tho oorwmlmonti m the itifg'Mtiooi, ot Uw work of tho profoMioMl mon/ I nwaii,
that where a defendant ia reaoWod to giro truoblo^ or ovade tho truth, the aaiiataAoe afforded
by thorn in prqiariog tho A newer, from hu inatraotiooi, a welt oalcuSatod to enaare him tneoeee. 3 ^oly. inv,
Jt 1b not for to oroea^xamlDo ; and if the Attorney finda a diserepaocy, be of oourtt
pointa it out to hia client, before the Aniww it eompletod. Sach a fyftem, in ipite of the
wiadon of complex, toade<itiate, and ieouDvenieot one: to mt tbe least
of iu '
2. What » yoor opinion, aa to tbo neoeaaity of the defendaot^x attending for examination ; 
and its ouoeoquent axpense t 1 think there ia no roaaonable objection to aaeh a oonm. Tbe
defendant rauat oome to town, at all erenu, to loo hia Attorney :__Or, if he doea aot, bo
endangen hia defence. 1 boUere that be doea, alrooat inrariably, coma to town for tbe 
pnrpoie.
3. Would thia bo neceesary m all caaea ? In some few eaaee it might not be. It would be no 
difficolt matter, howarer, to have tbe defendant examined before a Cotnmimkmer. 1 tUU 
think that the defendant, generally, could easily come to town ; juat aa bo cornea now, or 
ought to come, to inetniot bis Attorney. But aDytliing ie belter, if tbe mere truth be deeired, 
iban allowing tba defendant to ooncoct hii own writtou Answer, at hii Imre, aod wHh pro- 
feasional aid. Tbe whole truth it seldom gain»h eren from a witoeea (that is, where be it 
not eroas^iamlDed,) by written oridence. We allow such rrideooe in i*sHa of Decmity, but 
not otherwise.^ But what sort of examioatiou k that, which is oud ducted by Answers from tbe 
defendant, to letters from bis own Attorney ? I know, from experioDee, how difEcnle it k to 
extract facts from a client, even by personal commnoicatioQ. With do bad deiigu, men are 
frequemly rery obtuse, in seetog the points to which they ought to direct their atteotiotL How 
mntt tins difficulty be ineraasod, where poiiooai eommunlcation does not take place ! Tbe 
dofendant may mieunderstand the statement; or be too full on some pmupi, and too scanty <m 
others. Tho Altomey, oo hk part, may make mktakea, in putting hk clieut*# Answer into 
legal shape. So that, between tbe two, ii appean clear to me that anything but tbe ends of 
truth would be served, by such a proceeding. I feel equally persuaded of thk :-*that were 
a new system to be now devised for getting fads from a defendant, Cui the sbeeooe of any 
exisiing practice, to which men beooms wedded wbo are used to it,) no rejecting or 
exporknoed man would bit upon such a system as the proieot; with ths view of extraedfig 
truth fully by it, from an nnwilliog, eanoiog, or dkhonest defendant.
4. BttI, as to defendants wbo fall within ndther of those deecriptiens t In sll such cases, 
n>d rore examination might be dispensed with ; and, to meet soch the plaintiff should 
be alluwed to aocept a whiten Answer. In fact, the present system of answering is equally 
embarrassing, to an hoocst and well-dkpoeed d^endaot. But, in meet cases of that kiod, 
you might dkpenso with mskiug such men defendants at all. These snggeadous, I should 
state to the Conmittee, are not original, bot rest on anthohty of more value than mine.
I am merely aduptiug the (^nione of ao experienced Equity Pleader, of twenty yean* 
standing I whose pamphlet on Equity reforms, I hold in my hand. Its aoihor is Mr.
Gamtt j a man of dlstingakbed talent, now retired from ibe Equity Bar; but who had 
a very large and extensive practioe, in my time, as a draftsman. Hii thorough aequaiu- 
tanoe with the subject, and complete freedom from all influeuco or interested views, 
induce me to consider hk opinions as ensiled to very great reapeot. His plan, for dkpes* 
sing with certain classes of defendants, k thk. In all merely formal cases, and particularly 
where persons have only remote, or oentiogent interests, Mr. Gsrrait would have them 
uply served with a Hotict; leaving tfaem at liberty to come in, and object lo tbe suit, 
if they think fit. The Court bere has already, at my iiistaxkce, acted on tbe soggestione 
ooDiained iu tbk pamphlet, by altering tbe mode of taking the evidooee of witaessee. Now 
every mao most be sensible that, at the commencement of any new Bystem, there will always 
be difficulties. But, io cases like this, the Atcorueysand the Bar tui^ inconveoience by 
change; and no new system, therefore, can be palatable, or ever will be, to them. The 
Officers of the Court, too, are put out of their old paths by it. Yet these are the persons, 
by whom it has to be worked out. Nevertheless, on the whole, 1 believe that the changes 
have worked well. And if men would only strive to perfect, or improve tbe system, instead 
of carping at or abusiDg it, beoause it u new, or gives trouble, I ara confid^c that it would 
aooQ obtain UDMtmoua approval, and be attended with eve a greater be Befits than at present.
Lord Laugdale says, speaking of tbe objectionable |form of Equity Pleadlsg^^^^ There are 
“ Bills BO framed, aud relating to mattera so oomplieated, aod as to which it k bo difficult to 
** ascertain, and express, tbe state of the defendant's knowledge aad belief, that the CouQSel 
** hardly knows how to frame an Answer, wluch shall express the truth, aud yet not be 
^ objeotionablo, either for its iutufficMney or redundancy/*—I cite thk from Mr. Oamu’s 
pamphlet, p. 52, In an Injunction suit, the defendant k frequently very anxious to answer 
fully : but I knew a man, io such a case, in this Court, kept many months ont of bb money, 
after a Jndgment obudned at Law, by sucoamful Excepiloos to two Anewert^dn each of 
which, I believe, be meant to answer folly.
5. How long baa tbe system beoo io operarioo, of examining, and croca-e^miaiog witnesses, 
rird twee * The prceent one baa beeo in force jnst two years* A system similar In principle, 
however, was iutr^ueed at the snggesdoo of Mr. Justice Willk, (himself an Equity Lawyer, 
aud Ibe author of a work on Interrogatories lu Equity,) in tbe year 1838. That plan was 
both expensive and iocouvenient \ boMUse it required tbe witness to be personally exanuned, 
at the Hearing. This, with ths discussion of objecrions on the evidence, wasted the time of 
tho Court, and was attended with great expense; u all tho Counsel, on both sides, took part 
in the aigument^^and the main qaettions wore thos delayed. Ou tlto proMnt plan, the 
examioatioos are before the Master. It tboreforo merely sulwtilules a rmSeoesexaDlDatioo,
In tho presence of both partial, for tho old method of wiluoa luterrogatoriss, aoswered seoretly 
before the same officer, in tbo absoBce of tho parties,
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HiiRcBT e. nowaMobjectJoT.iWU»eTidM»diqK«4of? Bt ti# Ma.J«; wbject » an App«l

^ ApwSlato Jori»dl«5nn a fraitfhl aonwe of aipOTM ? £«rtamly not. I hare
8 Jriy. nlrt board, to fecSCy^mpUiot raapwtto^ tho rowpt, or rojootton of

MoSTi »ooI^ L loaitTno aoch loatanco. But tho Eq.uty Judgo it moro eompotont to

.t ? K.. """ z ^

bflfu UMMlOllSSiWfl. M Ua6 Xli*nn|j, iw wwvi4*ca i» •« * •■ » ,. ^
not think that a *ngte onnaa haa boon poalponod, hitherto, on aooount of '"T .
ovidaneo. But, orea had diftooUiof! hoen oipononood, or admitting th« dilBealiioo osiit, I 
my that no ay««n U at oaco diKorerod. and made porfoct. Tho quoaiion «, wh«h
it tho bMt iTStom, on tbo balanoo of dlffienltioa. « v i. _ a.,
9. lUt. thJro bo^ many doddod, to which tho lyttom of which yon
ippBod ? I dionid lay a gwat many—tbo groattr aambor of eanaoa, oortainly, during the

^ to your Ronor’a wggesUon, aa to dtsponting with defendanla. \Vhero a p^n

raedToe .Votir^, bow ia bo to eomo io and dofand ? In nlaoty-moo
sach pervwa wm not want to oomo in ; for they nan haTo nothing to gain by it tV hero tl.oy 
do, bowoTor, I wonH aHow thorn (al thdr own inaUnoo) to bo mado pameo, by AmondnioBl 
of tho BQl. But I would giro ibam no oosu, oolaoa tbo Judgo law that thoy had good <»rm 
for coming to; and if thoy camo to vomwioualy. I would make them pay tho com of tho

11 How would YOU dun Tnwtoos f I %m qmte unprepurod to fO into orary detwl of «iKh 
a system. It would roqniro much thought and labor. 1 am now wordy anggoaimg tbo 
ooilino. Th« are oaam, whore a Trnatao is tho aabotaatial party ; and, hasiog the legal 
estate, ho might boa noetwsary party on tho rooord, in dl caioa. 1 amnot quite lore, howoser,

12. ^**Wodd not TOUT system bo an entire abandonmont of tho mlo to EqnilT, which roquirw 
an parttoi intorestod to bo prmont ? All that a Court of Equity need require la, that all 
panim wbo may be affected by tho Decree ahouM bare mtier. This is the reason assigned, 
tor neh persona being made partioa oo the record. The wne <*joct would bo kepi in siow, 
bot bo Bought bs different means. Tboro «n bo oo adequate reason, for their owning botonj 
the Court. The only am of tboir bdng tbers ia, to incroaao eiqMDate, by aomo two or throe
Counsel holding what is called a Consent Brii'f.
13. How is ths Ctiurt to know who tho parties interested are ? There may be a difficulty, to 
tome caam, in proridtog against possible aurpriso on parties; and, without fuller ooMidwntion,
I am not prepared to say bow this may be wiet. I will aamme, howwror, that this difficulty 
existi equally in all cases. If so, H b not got rid of by tho present syaWm. If tbo Plead­
ings, under the prssent nateni, do not dbebao the intorcets rf a third party, the Conrt can 
know nothing of them now. There would be no diffienhy iuuoduosd, therefors, by tho now 
aysani. Tho plaintiff would bare to ifiseloso bis cue, under tho now aystwn, quite aa tolly as

h*t to disetose it now.
14. Whax form of Notice sKooSti tli« parties wceiT« Th*t It % matter of doUil. It sbouM 
\>9 uoplo for tbo pQrpoM of Nonoo.
13. Shonld tboy oct receiYo h oopt of rtio BiU ? U f»nertJ, I tbiok aot. In most <*«t, 
OTory roqnwte unoaot of infonnAtion might bo comprised in a shoot of fooboop. I do not 
shot Dv ojoi, hcFweter, to ihi# oondderaiioa; trttwh forms the m«e ^flicuitr^ inhoront In 
OTorr i^n *4 reform io low prvfoedinp namo^t, ihot is proportron at you dhiilnwh expense, 
00 4o TOO (ai a goneral mW) incor tho riA of dimimsWof seonrity, for the rights of etthor tho 
EcigonK or otbor pofsona. Tbo moro that law proceodtngt ezhibic oantion, sod oare, in 
gnirdkig sguost erory po«9tblo risk of injoftieo, or iojtEry, direct or contingonf, tho groaior is 
th^ oapsiiM. Tbe ’queslwn is, wfcethcr tbo oMUog EqsHy system has not erred on the 
side of ezewiYC caoticm; whether tes would oot of tain ibe ends of jnsttoe; wbetber, at 
aD OYODta, we miglit not attain die tamo ends by loss cosdy moani.
16. WooU vou bo good emoa|h to grre some iRstaj>roep in whidi Bills mifbi be dispensed 
with t I think that ihoT be dispensed wHb, in all coatmon coscein eOBOS of Fore-
tiosure, for instanoe. Uodl of late years, a penoc haYiog conflicting etaims opon him, could 
pnrehsae safetv at tbe expense, only, of a Bifl of Inter^emdor. liow, bfwever, the end is 
atUiDod by a simple Coiomott Lew proeet^; competing tbe rcfspeetbe eWmants to 
before a Judge, who summarily adjodiettoa between ihetUo I know no reasoo why tbe same 
proeees, or eyRtero, sbouM wot be applied to cases of Foroclostire. 1 wenld sayj indeed, that 
1 tbiak ibis Coemuon Law mode of inquiry, (by Summons bef«ire a lodge, or before iko 
Master,) might be ezionardy iatroduoed, with great adrautflge, mio tbe practiee hi Equity. 
The plan is tlus.—A party obtains a SumoioDS fp»»m a Judge, apoa afidaYite,~or, sometimea, 
wUbont aay sffidarii,—atating bis case, and tbe grounds oa whicb be appitet. Tbo opposite 
party, at (W parties interested^ are then saeimoned to shew cause, on a giren day, why tbo 
parueolar thing alKiuld not be done which is asked for. If tbe fjerties oppoes Uie appUcation, 
they appAT oo that day with their Attorney or Coaoeel, aad ^w cause against the Ordor; 
and It is gtamod or rofusod forth with, acco^iogW. If they do not a|»pear, the afudge, (on 
proc^ that Umy bare bad Notice,) proceeds ex pxtie. On tbe Common Iaw aide of tbe 
Ceurt, we dwoee of qaesUons in this manoer, at an e^waee of ilO or Xl3, wliieb, on the 
Equity aide of tbe Court, would ooet £B0 or £!»Xl. I mention a reoeivt insUnce. The 
iiinpU qaeMioQ w in a suit on tbo hVjujty ride of (lie Conrt, wbother it was for the beoeht 
of tlio iufanti intcrtscod^ that a certain mortgage abould bo ronewod or not, at a leas sate of
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intmiU By th# Cmmon Liw prooMi fafswted, thto qQ6t(SMi mlflit horo \>09n sMtM Bh 
Mtiifutorilyi %fior Notie« fiTtn to e^ory p<i«dblo pftHy» ia too 4tyi, at an eapoDBe of «rtahr!y “wA.A#pUn. 
not more than ^15. It wia not ditpom of, on tba Equity Mo of tbe Court, until after an 
inquiry «hi^ laatad oomo veeka, and ai a ooet exeaedinf /lOO. Tbe whole sntem in the 
Maatar'a Oftee, {Mng strteily the RnfKib ayttem,) of Wamnui, and Reporta, Aiteadinr ou 
draft R^orUi Brin|in|t In Rropoeak, and Conntar Propoaak, and Stataa of Pacta, and ttudog 
Evidence thareuD, admita of large rofom.
1T« Aa to Bide of Revivor, and SappWizMmta) Billa* Are they not attended with great expeeae 
and delay? They are< I am not prepared to aay, however, that they can in all eaaee be 
diapweed with. But ceruinly in many, tbe object could be jim aa well att^ed by a Sag* 
geation, or Meouraiidoni on tbe record. A prorialon to thia effect haa been made, in the 
can of a plaintiff or defendant becoming insoivn/, or an A«Mgi>ee, and cortiAQ olber Repre- 
aontative partioa, being changed during a m\U I do not aee why, in aU similar eaaee, the 
neoeaaity of a new Bill or Anawer abouM not bo diapenaed witb» The iotrodoetiou of an 
Executor, Adnuniatmtor, or Heir, I conceive, abould be effaoted by similar means.
18. Would you not aobedtuto a Petition for a Bill, in aome casea ? I would in lome inatanoaa.
1 aee DO reason for requiring a Bill, in many easea, before appointing a Gaardian. But tbe 
general rule is, to require a Bill to be fflod before you appoint one. It ia dispeaaad with, 
whore the property ia smalU Bnt if H can be diaponaed with in one eaae, I do nert noderaUnd 
why it might not be in all. The Court could direct a BUI to be bled, in caeca where they 
abould think ooe faally neeeaaary.
19. la there any other oaae, wbm you think a Peti^on might be sabetitnled for a BiU t No 
other iDStance oocura to me at thia momont. The ehaoging of Tnwteea, or appoiatieg of 
casual and formal Truaceea, might in aU Inataneea, perbapa,l>e on Petition. But, in many 
eaaee, I anspect tliat the Petition woold merely be a BUI, under anothar name.
90. Ia yonr Honor of opioion, that if a flxod fee were allowed to tbe drafumao, in all cuea, 
tho PUadiuga would be much cartailed, and oooaiderabla expense be aavod ? I can ouly 
answer the rpuetioo In thia wav. I think any eyst**m a bad one, which pays a man (whatever 
hia employment,) by the mere length of hia opentiuni, without reference to their difficulty, 
akill, aod value. However honorable a man may be, there should be oo such tomptatioo te 
^olong lua work. Thera should be none to tbe Counad, or tbe Attorney, to prolong Equity 
PcadiogB, any more than to prolong Triala.~in Equity or at Law. A draftiman, therefore, 
should not bo paid tncroly according to the length of bia Pleadinga. ! have always thought, 
that tbe system of payment JoUn was a bad one. But I do not see tbe juatice, or the 
p>|jcy, of an unvarying fixrd ft$» Oordiao knots should not be cut, when they can be untied.
The Manor shonld oonsider the natore of tho ciae; ica difficulty, and the skill exhibited; and 
tbe fee should be la^e or small accor<Bngly. The length of the openiU'm would thus not be 
pnt wde. It would be a matter to be eonaidered \ bnt not the only matter. Tbe aame aa 
to Cooveyineiug. The Attorney ia at present paid by tho folio :*-*ao that, wWe be haa W 
draw a difficult Conreyanco, he must make it lengthy, or it will not remuuerste him. It ii 
the system whicb ia in fanli; not tbe Attorney. I mean not roost disuot reflection oo 
Couns^ wbeo 1 say, that {for tbe tmod and on (ho prindplo explained,) the aysteBi of 
Refreshing Fees, or Pe/rrtArrt, aa they are termed, ia eqaally objeeliouable. It ia a very 
great rotate, to be niggardly to a learoed and paina-taking Advocate, liia fee with tbo 
Brief should be liberal:—in proportion to the difficulty of the cause, its importance, aod also 
its probable or proper duration. Bat, whether (he trial lasted a greater or a lose tioM, io foot, 
tbe fee should rernuu tbo same. ^
91. Doea yoor Hooor think it would be of advantage, should an addltiDnal Judge be appointed, 
that hia limo should be wholly devoted to Equity business f If an Equity Jodge w*^e 
appointed, (aspedoDy one from tho Rjulty Bar,) wbo would also take the Insolvency aod 
j-xclottaatical Juriadictions, excluaively of tbe other Judges, it would In my miiAlon be an 
advantage, to give tbe remaining three Judges the Common Law duties only. The difficulty 
is, 08 to Appeals. If you allowed Appeals to the four Judges unitedly, or to the three Common 
Law Judges, these last would not obtain much relief by tbo arrangement. With the very 
beet Jndge, yon roust export dissentiog aud coiwlainiog auitora ; and ror opinion oo tbo whole 
is, that they ahould in rqnky suits appeal lo England. No doubt, the delay and eipcase 
win be great: but Htigation will be restrained by it; and th# decisiou will be more satiafaciory.
For you must recollect, that the Appeal bere would be, from a Judge fiimiliar with ^nity, 
to others wbo f r the moat j^rt know only its priTiciples, aud will generally b# dafldent on 
points of Pleading and Practiae. The Equity Judge roigUt take some otherduty in addition ; 
a share of the Criminal businesa, or of the Cireuila. The appointment of a fourth Jud^ will 
be neewsary, if an additional Circuit be established, or if other ^dltiurial duties be givwi lo 
the Cfiun. Wi;h a fourth Judge, no doubt addlcioual duties might be diaeharfed. I mo« 
frankly say, that there ia too much labwr impoaed, at present, on tbe Judges—more thaa ia 
fairly remuueratod by their iucoraea: and more, indeed, than is eorrpatible with due regard to
(heir health. . • t *.• i t. * u
22. What is your opinkm, as to the uiing of chargee for Cooveyanongr I Uunk luat suoa
a plan might be desirable, provided yon introduee the principle of paying men, not awording
to tnvre length, but to necouaury or iMroper length—in oiher words, according to a«u^ labor,
skill, and value. 1 would also iutK^occ the short forma of oouveyauce, provided iu the recent
EogUsh Acts. ^ _ f, f7 A
23. What rnle wottid yon prescribe as lo tho liconring of Conveyancers? Every Auovuey
ia presumed 10 havo a compoiens knowledge of Convcyonciug; wd, for some y«« paa^
quitiooa in that branch havo been alwayi put to Clerks, before admission on the RoU. I
ihmk that Convevanrinx should, by law, bo restricted to duly quaURod pereona. I know fewIhiuk that Conveyancing should, by ... ................... , * a • t
meaaares, which would evwtuilly bo found more beneflcial to the Commumiy. I w<^ 
allow none W practieo Coaveyaodng, or proparo any Dood or Instruiuem, for
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•Hl» n«w oomp^Uai nfmUbU pirfons:—HArrivt«r«, Aitomvt, 4uid ochm (if tuch th« b«) who 
s.r ^ ^ wwaiMtion, Uut tlw^y poMW tbo wjoUito /lUAlifieoiiMi ood koowUdgo. The
S JW7. should be obliged to take out a Lioenvc, reDOwable anoDally* I woiiM prohibit

* * all otbm from praeiiaiBf. 1 am sore that frauds are ocoudonallr perpetrated, and nkiitakoe
often, by ifnontit and unfit peraoni; and U» chief niiscbief in th«M caara ii, that the mie- 
coodnct or iftKwastoe of tbe party ia not diacoTared, until tbe appUoalioo of a remodv boa 
become impiacticabW. '

TC£SD.i}\ 20 J(:L}\ 1847.

JJrfsfnt

WILLIAM CHARLES WENTWORTH, E*«., is tm Chmh,

CHARLKS COWPER, Fjo.

Jamei Nortoo, Eeqairr, called in and exatnined

^ 1. ^ bat yoor opimoo of the proposed amalfunation of the l^al prufoMion t 1 tfaluk if e 
io bo oompos^ ofloamed aod iotelligeot man of aufficient atreogtb to prCTont conibina- 

3DJ«ly,ia47. ^^‘^ ***^«*^ of tbe euitort, could be supported, the proposed acnalgatnatioH
ooffat Dot to take place.
2. Do y<^ l^k the ootuitry can support a Bar ? I am iaeUDed to think that tho practice is 
not at ihb time sufidont to «upf^ a Bar ; aod, beyond Chamber practice for two or three 
Equity and Conreyanong Barristers, I do uot approhaud that the practice it likely to 
increase for some yean*
3. There is so li^e practioe ? The practice hae falleo off ?ery much, aod 1 boliero that 
many of the issuee which are now in course of trial, hare arisen cut of a loose state of Colonwl 
esgagAMts, that has for a time, at least, passed away.
4. Do you suppiwe that the present state of things b atleuded with any groat additional, or 
any addiuonsl expense to tho public t Ff the Attorney were, in tbe abeence of a Bar. te 
charge the foes of the Barrister iu addition to hb own, and if the pleadings now used wert* 
to bo mtinned, ao expeose would not be saved by the abolition of the Bar. Bat if it should

found that a Bar conld not be supported, or, in other words, that the expeuse wu beyond 
means of the suitors, then, by an adaptation of tbe praolice to the means of the Colony, I 

nave no donbt that much e^kense mi^t be avoided*
5. do you meao by a different kind of plending,-^o you snpposo tbe Judgee would 
alter their rales? I tluok that a system of pleadiog, and rules of a lue artificial chsrscter 
mos^ in locb cue, be established for tbe governmeat both of the Bench and Practitioners.
6. Do TOQ think that there should be a Bar even though it eotiuled some additiunal expense? 
I bate no doubt that a Bar would be desirable if tbe country oould afford iL
i. What ^ you oooaider ooDStitntes the imporUnoe of ibo*Bar ? Tho eduoatiou and inde- 
pendeeee m its members, and the diviaon of labor by which Barristeis are exempted from tbe 
Isborwus details which beloug to the practioe of Attorneys.
8. You think tbe inporUBoe cf the consists in iu g^cr effioieoc, ? They sra *ble to 
derate their nttentions to metten of lav.
9. It is yonr opinion that if the prafeesion were smaigamated, bn^MS vouW not be ooodneted 
with as mnch precision and offidency as at present t It is.
10. What alt^oo do yon snppow woold necessarily take place m the practice M the Conrtt 
m the .Tent amalgamation of the profesnoo? I think that ploadinn most be incro- 
doo^ pMwbly bnt little Offering from the plrodinp used in England twenty years ago.
11. ywimaginethattheoldiysteo of pleading,—thatwhichformerlypreyailodinEngland,—
w vmpler thsn the present? I do. The nsne was not narrowed down to one or two
■tuple qnoeuoM as by the pleadiogs now in use, which in effect dispoM of the greater part of
l^he <1«»»UOTw betweu the parties; and if conducted by incompetent pleaders might be pro-
dnctire of (he gnaiert injustice. ^ t r “s f
12. gauml «ua for insUneo sdmitfcod wy dofeoce? Yes, with some oxeeptious.
13. Wu It not the result of thst stste of things tbst the opposite psrty wu spt to be Uken
by ? No doubt; sud, therefore, rt wu importsoi iu Eoghmd to rsise, sud u for u
pwble of, the quesUonx ou the plesdiugse It wu slso of great irDporlauce iu Euflbnd, 
wttere ^ Jod^ have so maoj causes to try, that the issoas should be Umited to tbe

imporUnf36 that the ploadem wbo reduce the 
2J«^»s to tbs point should be bghly qualified to di«iarge their duty* I do not tbuk that 

Ure much ground to complain of ths surprue tbe defence may oeearion them, 
ought to know the ground* on which they cUim, and they proceed with toeir cases at 

tba luae are hm prepared with evidence to support the foou within their knowlodee.
^ ‘ defeodaut, under the present rulo,^tbst apariy

Jadge,_lo be much omharrassed brihe 

hii Connsol and Attorney^ ^ ^«nce, under the erideoM that vis likdy to bo offered
■ f""* I «ot t^k that a Judge ought to be called upon, or entiUed to look

^ plM^iDgs, to delermin, wliat^eM tie oecoisary or

14.
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U. Yob UiinV Ibe country wUI not long be cblttceTif^ %B%rf I m ooihmf io winini . v.^ 
the optnion tlui the country wiW, witblo eny reMoniU^U time, be eble to fttpport eo efficieni

}6. \Vh$.i woiiW you tubetltnte for e flv ? Nothing cen, I tlilnk, be nbititBted, but the 2i 
adaptation of tbe rulee and practioe to tbe ekiU and qaalifi«iiei> of the general practitioner.
1C, By a more circuitotw coarse of proceeding? By leee tecbmoallT diipoibg of tbe nu«K 
tion on ibe pleadiop.
17. Do you think, by the present system of pleadtDf, tho ooati bare been ioereaecd or dinin- 
ished t I do not fhmk ibe costs are ao much m tb^ vere fifcoeo years ago.
18. You think tho system now io force cheaper thaa the M system f 1 do; tbe cipeoie of 
witnesssi ia certainly lees.
\0, Suppose the Bar were done avay vitb, do you ibmk tbe ooets of salts vould bo greater 
or smaller ? If the plcadinp were swted io tbe rtualificalbni of tbe practitiosera, I ihiuk tbe 
coeU would be less.
30, Do you recollect the system that was introduced bore by Prands Forbes ? I do,
21. Would you rocur to that syttcro, tbe lystero of ootioes, or wouW yen recur to tbe old 
systcni of spedal pleading t I think a system of pleading might easily be constnicted ou the 
Uie Eagliah system. It must be romMnbered that xhui system exited io Earia^ when 
there was a most competent Bar, and it would poeuMy nerer bavo been altered but for tbe 
hoofsaity ecetnenod by the increasing engagsmants of England of adding to the number cf the 
Judges, or reducing that of tbe questioaa to be brought before them. It obviously takes less 
tioie for a Jadp and Jury io determine whether ibe dofeodant paid the debt, or performed a 
oomract, which is admiued in the pleadings to liave ermed, than to aacerUin 6rst whether 
tbero wfts a debt or a contract, and afterwards to dispose of tbe ▼anous matterv urged ia 
d>*foiioe.
22 No doubt it would bo more diihcult few a Judge to try, for if benten from one point yon 
might uke up another, and change yonr grouiHl, like non upon a isid of battle, wbo when 
driTcn from one part fly to aootber, and do not acknowledge tbemsclres to be van<](iiabed 
uatii beaten from all ? Certainly.
33. D j yoa not tluak narrowing the field of battle would be of advantage to all parties in 
saving ihe expOMe? Most desirable with a quaUded Bsr. It is obrlona that tbe qaseiione 
to be snbmitt^ to a .Fury can neither be too few nor too nmple, bot the mass for tMr de* 
terminatioD io the present pleadiugs, If not very clearly put, may lead to groat misapprebeonoa 
OB their pens.
24. Do you think it would act bcoefleially if we ha<l a Bsr equally skilful with tbe Bar in 
England? Not without yon had the Bench of England alee.
25. Do you not think in the present practice H would be advanUgeous to tnis up a Bar t 
If the Colony oould support a Bar, it would be extremely unjust towards tbe hvjog generatioti 
tbst they should be ^^ualifled to act witboat an Engltsh educatiou.
26. How long is it since there has been aay eompiauit (hat the bwoess of the Court is 
deorriLsing f Id 1840, iq>wards of five thousand actions at law were cuBmeueed b tbe 
Supreme Court ; In 1841, upwards of nice thuuiiand seven hundred; ia 1842, six thousand ; 
in 1843, seveo thousand; while in 1345, two thousand only were eottaeuoed ; aod is 1846^ 
tMt above one ibonssnd five hoodred.
27. But the yoart of lasolveney created a great deal of bnsiaese ? No doubt they did; bat 
ths business is now abridged, by tbe extrema caution of all pert res in onttring iato ang^w* 
monts; and K credit be grven, they rather bear with grievaaeas than have reeourse lo law.
28. By Mr, Cotrp«r : Have vow itot frightenad people from gdng to law, by tbe grant expeaae 
atiendaai upon it ? Paopla now cndearoir to aTOid not only uDreasoaabla axpensa, bat aB 
expeose.
2^. By ik* Choirmtin : te not that tbe cause-^that it ia a Tery gesera] inqwrsBon with tlie 
public that the expenses are enermoua ? Tha impr. asiou is enroaeooa, howsTer general it 
may be. The nnwlllingness of parties to litigate is aUr^tabls to their diminiahed tnesns 
aud iHcreased caution. Where £100 was formerly paid, wHhotU an ubeanatlon, the sem of 
£40 is, (ot the same work, new coosidered extravagatu aad ruinans. Parties who fbrreeHy 
directed tea or fifteen aolloMto ba comm ocwl, saw haailaie about one; they ■sue and counter- 
ma^'d icistmetioBS, and gaumlly settle or ootnpremisd a suit Id its first sta^
30. Yi^u do not ibink it Is tbe increased expense wUeb deters people from going to law?
No ; ilie caution, not the expenae, bos increa^.
31. By Mr, Coieppr: Do you tln&k there is leaa mooev speot in law now (ban there wax two 
years age ? 1 do not believe that out quarter ^ the amouBt Is now spent Iq bw proeeadiags.
32. Bat ID nth^r brandies ? I believe tbb to be tbe ease in every branch of the profaMion.
33. By Mv Chairpnam; Is H not notofious that the Eqaitv buvuesa has increased very niach 
of late years f Three or font years ago many suits of foraelosure weva broegbc, bat ss all 
mortgages now oootaiu powers of sale, soch suits are almost at ao end. The suite wkbk 
arne out of trusts, aad under wills, have, no doubt, Incraaeed, aod tbe necessity which fn~ 
qttemly oocura of makiog a vast number of persons parties to (he suit, ocaasieae tba expense 
of tho whole proceodiDg to be considerable, uod, in soma casea, heavy; bat when It b cmw 
sldered that very many aevoral isteraats are in soch cases aattlad aad determined, 1 do not 
apprubchd that tbe ooeu payable in respect of each several intareat are generally too heavy.
1 do, however, think tljat tbe Equity practico cnay be, iu many respects, beneddally altsnd;
I thluk that disputed qua^ioDS of title may be settled on agn^ &ots, without BiU ar 
Auever. This might be doaeou Petition,and tbe praottoe would gvwly faeillute tkotnnffer 
of r«al property, and dlspoee of qu4Mi(loDa peculiar to the Cehisy. I ako tliiuk, that iustaed 
of the preseat mode of objecting to evidenee, its admissibjlity might be argued with (be merits 
of the case, by wLiab great loss of time and heavy costs would be avoided.
31. Yon tbink the expeosos in Equity are oulrageoos ? The expeuse is greater thaa the 
oouBtry can siTord, and, in some cases, than the benefit to the suitor can warrant; and out
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j N-ort* >«* objectJcPMbU it llw Mty. In a weent cm*, that of the appoiotfnant of a Guardian for 
Roaina Witoon, an infant of the age of thiruon y*a«. tho inin.ry and the arRun.eDt of 
esoepUon*. and tho judgment, ooeopiod tiro joara, during which period tine young ^non was 

30 U)y, 1847. left uitdor th« C»f0 of party vhom tlio Conn dotermiood not to b« a pro{»or 1**^7 ^
charge i f her poraoo, and to dirocl hor oduoaiion j ske, ici tho moaulimo. having loat tho yoars
uujot important to b® fatoM well-Wng. ^ ^
35. It wu 4 vary simple inquiry, I boliote.—whether A Of H wo tho fittool penwn to bo
tnntoo to 40 htfaut T Tbo inquirv ought to h4vo brou aimplo. , . •
38a You think tWs oaoo ought havo boon dispoood of oarily iu a month f It ought lo havo
boon dotorminod within that period. ^ . . , . • ___
37. Asa inaitor of fact It baa lastod eighloon months? Tbo inqmry lasl^ two ywrt. 
Author inquiry b now before tho Court, and ihia young perton is atili undw tho care of tbo 
party with whom sho roaidod at tho tino tbo inquiry was origmally insiiluied.
38e Aud tho appoinimont is not fiaaUy made? An appoinimoot bw boon mado tor oomo 
weeks, bot no ordor diroeiing a eompUanoe with it* _
39. Wbat waa tbe value of tbe eotato vf that inftmt ? I think about
40. Wbat do too auppooe will bo the eiponae o* this inquiry ? Upwardi of
41. wm ibat be paid out of tbo iDfaoi'a eatato t The Court has oxproaeod an opiown that 
tho CMts ahould b« paid out of the eeinte.
42. Soppoeing the profeew«m were amalgamated, and wppewing tbo prceent aystom wrre |«r- 
ooTorod ID by the JudgH, do you think tuUi would cost the suitors loos. I i^haps not, but 
I hate DO doubt that ibo niton would in fact pay a lew sum to their own Attorneys.
43. SuppottDg tho Bar were done away wiih, and tbe old system of pleading were recurred 
to, would suite then et-ot leas than thoy used to do? I think they wvuld be fairly capable of
being taxed at a great deal lose. .
44. Then %heUier they would cost more ot lew would depend upon thf* emcioney of tho 
taxing officer 7 The taxing officer would bo bound by the rules and jndgniODt of tho Court, 
and on exceptions to his taxation the Court would eettle ibo alhfvance.
4d. Aa a matter of fset, when Attoroeya and Solicitors acted aa BAirislors, did they charge 
lass than the Bar now recoire,—did they mark leai npon a brief for instance? Tho Attorney 
considered and made up his mind upon tbo eiee, aod that without any extra charge. Ilia 
flows hare now to be communicated to, aod eonaidered by Counsel, for which a consultation 
fee ii paid. Thcoe egnwitatkms aro often numerous, and oocaaion the sdfanoe of hoary feea 
wluch are in tnaay casea disallowed on taxation agmnst the losing parly, and tboreforo fall oo 
tbe Bucceaeful ona.
46. ilo would charge a great many more attendances than he does now ? I do not see why. 
The charge also h»r atteudaDoee la generally small, aud affords bnt a slender remaneratioo 
for the time they roally occupy.
47. ^fr. Cotcftr: I beUoTo tbe Allorney is very well paid for conveyancing? I do not 
think that Attorneys are geceraUv well pmd for conveyaDces. Certainly not io those cases 
ia whicb tbe costs are heary, which are always cases of unappreciable tronble and care, and 
U would be utterly abaord to oonteod that thrir reward ia at any time oommeoaurale with 
the risk to which thoir legal reepouaibility exposes them.
48. Bjf Me Ckffi'nmm : Are you not aware that the public are of opioion that that branch of 
tbe proCesauD u frightfully expenrivef Tbe public are incapable of forming a correct 
opision upon the subject. In cases of difficulty ^e Attorney is often occupied for weeks, 
acd creo months, in makiDg tadious aod espeonve searches and iuqmriee, and coring inuu* 
serable defects in the title ; aod many days are generally occu^ed in disposing of the mattors 
disekwed by the Rcgi^ry C^oe. It may out here be out of plaoe to offer a few obserraiious 
on a subject oo which a greet deal of tuisappreheosion prevail It is vciy gonarally believed 
that tbe expense cf oonveyaoces is wholly dependant on the tautology and verbiage generally 
found is the old deeds; and that by redudsg deeds to tbe simple^ funns, wluch, iu ihe 
opimoo of those who entertain this Itelief, may be suffirieut to effect tho trausfer intended, 
the great expense of oonveyaoces would be avoided. This opbion results from the prufuundest 
ignorance. That tbe forms used io oonveyauces may be improved aud abridged, 1 have long 
been persuaded; their prolixity however adds but little to the expense, and has, like tlie Latin 
pceecriptions of phyriciase, tlm advautago of ccscoaling from pmsons who are incompetcui to 
the task of preparing transfurs of land, tbe real operation of the inslrumcot, and to a gtoat 
extMt preventing tbem from meddliug with thingi they cannot deal with, and from pr^ 
paring imperfect and iooperarive deedi, iriiereby they would make a large addition to a 
real, aad oot an imagioary grievance. Materially to abridge the expenBe of eonveyanoea, you 
must deprive pertica of ibrir right to desl with tlirir own property. You ranat compel mort­
gagees to lend OD iosufficaeot security ; and though lasi, not least, you must prevent unqua- 
lifted penoos from dealiog with matton they are unacqualuted with; and, as a necessary 
coitsequMoe, offer to geDllemea of education and character, the oompensatiOh their labors 
ai^ services give tkew a just daini to. Who, 1 would ask, is entitled to say that a person 
seised of an estate Ins not a right to mortgage it three, four, or five times over—that he is 
Dot at liberty to make it tbe subset of a marriige or other sctilemeut, end that (subject to 
such mortgages) each of the mortgagees has not a several right to mi>rtgige or sell his 
Dortgage^ibat if any sueb mortgage be paid off by a third party it would not be absolutdy

sewrily of soch party that tbe m^tgage taken up by him be kept up to 
prmDi tbe daifns of other parties from taking an undue precedence ? And who shall guard 
^iast the eonfiktiog interests which arise out of tho inaoWency of all or aay of ibe parties 
cUimiag such various interests in the property? U this difficult doty lo be performod by 
persons ignorant of tbemeaiung and operation of oommon forms ? Aud I would again stk, 
what are thoaa objeetiooable forms but the achievcitent of most learoed aod able English 
lawyers, genUcmei who have fuU compelled to sacrifice olegaoco of expreirioo to certainty
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Uboriowly, I admit, bnt eacetctfnllj pr«r«nUd in eoiiTt^- J. 
I»r»iirrTK^ ^ tw «n»UDt .ppU«>ion t» th. conn of Ch.i«irr. wbieh b«
!*« fir* o»ed tn the conttraotin of WilWi: Md *hich trill ^ ' ,

T**^ the metrument itibinitted to their eseraiflaUoti.
« YOU think If the Bar were amalgamal*!, and ihe old ajetem were wtirTed to. there would
^^ihooTT lui "* **’’“« *“ »"7'fa»'’II el« ? I belieTfl that

P*'** ‘**"7 *«• Th«‘t IwMo >J»o (elwew
™d" .Tc.™r‘“ “* ■!» '■•"I ->™». ~w

**“ ^ «*«• 0^ cifcumeianoee oo tbe
m* I BOt think that what th« saitor »ifht gain by rr<duoad cba^aa, wonld bo 1o#t

by mwtak^wo^d the wblic on the whole be gainert or loam ? It ia not «aey to aay how 
ar the «wton might be affoctod, eren if mUukoa were madee The practice mti*t be t^Voed
il ^ Afford. I have no doubt that the iratem of the Aioi^rt ia inf*frior
to tnat ot tbo Kofliah, bat who can queetion tbe propriety of thetr contimaor. under thw 
eircutnBUncea, thoir preaent practice.
51. Al “ '"•Itw of fact there ia Tirinally a Bar in Aracriaa f Thb wae in eomo mcaanre the

a-J '* WMlion of the Bir, Practitkniere held Briefi in cam in which
the; did not act ae AunmcTs.
5J. 1 m«o to m; that there are in America, many eminent men who do the Bar huaneai 
only 7 No douht a^b ta, and will be the cue in sTwry country or place that can aflFord it; 
bnt there U thu difference between mchaiuteof thing* and a fixed Bar—that qualified 
partiea practiae chiefly or aoWy at tbe Bar when their tervioea are ao rcqaired, and they fall 
back on their geaenl practice at other Umea. Tbe demand of tbe pablU operatea, as the 
almo^hore upon a barometer, and calls theta into ono or other kind of practice. 
oJ, \\ould yon think it desirable that Conveyaneiof fiiiSa should beaal^eei to uxatioo—that 
D ?i England, should be inlrodnced ber<' 7 It would be very difficult to Ux
BiUs for Conveyanciog, Rc»poctatle practiUoners vill not charge too much—>and thcee wbo 
ere not Tcgpwtable, may euUy deriM attendnncfs end work, which will evade ibe powtn o( 
the t^ing offifor. The direct effect also of such taxation woold be, to |;reveat attendaooef 
flvd inqninea redly neo<*8^ry for tbe protection of tbe client’s interest. To the practioe of 
the Common Law aod Chancery, the work, the subject of taxation, Ii performsd under tbe 
eye of a public officer, who is perfectly acquainted with that which ii, or ought to be, performed 
by the Altomey, and his taxation, instead of being, m is vulgarly sapposed, the exposure of 
the viHany of the Attorney, is r*^lly a oenifleato that he ia fairly entitled to receive the sum 
flowed by the taxing officer. It is obvious that the taxing officer can have no tuch knowledge 
of the labor and jx-rformanccs of the Conveyancer. Even now, when a charge appears ia a 
general Bill for preparing a Conveyance, the taxing of^ctr la obliged lo adopt ihe expUnatioo 
offered by the Attorney. 1 see oo greater propriety in the laxatHw of ftiJls of Coeia for 
Conveyancing, than there Wf^uld bo in the taxing of tbo Bilii of Parcels of merchanta, skoj^- 
koepen, and tradesmen, which might, no doubt in many cases, be fairly entitled lo revision.
And I am quite sure that if the labor of ibo Convcyancaf could be duly appreciated, he would 
have very little oceasion to fear any inquiry that could be made into the amount of bia charges.

TUURSLAY, 21 JULY, lSd7.

WILLIAM CHARLES WENTWORTH, Eiq., isi ths Ciuia,
CHARLES COWPER, Esg., | THE ATTORNEY GENERAL.

Archibald Michh, Esq., Barrister at Law, called in and examrned
. TV hat is your opinion of the proposed amalgaiostiop of tbe legal profeaiion ? I Hiiok, 

a^ have always thought. tBat toe ainaigainauoo or u)| pW^l6a in ihi> Polony, woold "tBat tbe amaigainauoo or tne preiesnoa in .._____
whether It wooT3^ advaoUgeous t6~ehe~prof<ssioQ i^oerall

A. MirSia 
Eiq.

SI July, >$47.

^ wouM'll be advantageous to the public? 1 believe it would make legal 
proceedings cheaper; and I feel satined that it would increase tbe security which the public 
at present have, in the responsibility of their legal agentx; because all legal ^actitioners 
under the nen* system, as 1 apprehend, would have to be responsible for tbe due discharge of 
their duty to their clients.
Z. You do not mean to say that a man who aas acting as a Ramster would be responaible ? 
I mean to say that it is my opinion, that a Barrister, ai much as an Attorney, should be 
responsible for ihe conscientious aod proper discharge of any duty to hu principal; and 
especially of a duty that involves iDtelltgence. ( do not mean that he thoultl be responsible 
for freedom of speech, because 1 consider that to be incidental to the proper discharge of hii 
barristerial duty ; but that every agent should be responsible for a proper and sufficient per* 
formance of his duty to hu principal.
4. You mean that if he wen* guilty of negligence, he should be punished in hi$ pocket ? 
Yes.
5. You know (hat the principle of law is directly the reverve of that as regards Barristeisf 
No doubt.
6. Therefore you would recommend a f/egisUtive provision upon the subject 7 Ko doubL 
I knejw that in the present state of the law, a BarrUrer is not liable to an action^ even where 
xhere has been the grossest negligence.



56 MTKrit* or cvioiitci takh« itmr Tm ftLtcr coMUnm

A. UkhU. 7. And I wppom you know thU lhat If iht two offcfi wm eorobitied according: to iht 
^ * dodrint of merger, the lower office would be abeorbed ia the bigber^ and not the bioher in 

——- the lower t You may aUte ibe leauU either way,—ibat the lower U abwjrbed in the higher. 
Mj. J$47. ^ in Jill lower. The public will not care about ihii, nor need they. They will

look only lo the aubcUntial good reeulting from tbe arrangement; and if that U in their 
fator, they will hare no objection to your iU*cr%U^ the change aa you pleaae.
S. Ii it aot a principle of law that the Kiwer ia alwaya merged iu the higher for inal^ce. 
if an Attorney becomei ao Adrocate he la teliered from the reepoosibility which now falla 
upon the Auorney, inaamoch ac no reaponaibilily belong! to the higher. Would not the 
ftjponaibility which now aUachea to the lower, be merg^ in the higher and be loetl I do 
not tee the uie of diicuaaing thia, when I am asmming that there ia a LrgialaUve provUion, 
which will prerenl any conaet^ucnce of merger, and make all who undertake clienta' huwneaa, 
reu^naible to tbeir clienta al they ought to be.
9. There must then be a LegulatiTc proTuion making tboee retponiible wbo are not mpon- 
aible now ? Of coune there mint, lu alaliog iny own conektion, I w ould be eonaidered 
aa speaking rather aa a ettisen, than aa a lawyer; aa one hayiag to pay money for legal aer- 
ticca, net as one to reerive money for the tame kind of aervicea. I would at oi>ce then, 
althongh 1 am aware my evidence on this point ia opposed to a cherished privilege of my 
clan, aboliah the disuncuon >a tbia Colony which at present eKitia between Attorneys 
and BarriiUera ; the Auoraey at iweacot being liable both to the Court in one direction, and to 
tbe client in another, for misconduct or negligence, whilst (be Barriiters are esempt; and I 
would raake ths Banister equally with tbe Allorney, exposed to thia lialuUty. 1 think if 
he were an honest man he would not object to it. Z have beard some of my learned brethren 
say, that they thought it objectionable, that BarhaUri should be exposed to the re|VtheDik>n 
of the Court; but 1 cannot see tbe matter in this light, for if the Barrister when properly 
and conactenuously diKhargtug bia duty, were to m censured by the Court, he could alwaya 
fall back upon that whicb ia stron»r th^ any Court—public opinion. If a practitioner is 
only honest, he may always be aa bold as any occasion may require.
to. You think tbe public would benefit, in a pecuniary point of view, in legal proceediogs, 
by such ao amalgamation, because it would reduce tbe expense 7 Yea
11. What do you think would be the efficiency of tbe profession after such an ama]gama>
tion—do you think its efficiency would be increased or decreased—do you think there would 
be the lame akill when men were called upon to do anything, as there is now when they are 
ttLodned lo one department o^ily 1 1 do not think the efficiency of the profeasion would be
diminiahed by tlie change, that ia to uy, the efficiency of those, whom 1 recognise aa llie 
efficient men. They substantially transact all tbe business now—they would have to do 
the same thing then. Tbe only di£«reoce, aa it appears to me, being this—that under the 
present system, tbe public are not allowed any choice, but roust go, whether they like it or 
not,—whether necessary or not,—to an Attorney, aa the only mraium of access to those of 
the Bamaters, whom the public are in the habit of regarding, and employing, aa efficient men.
12. You mean to say that those who hare acquired ^lU nuw w’ould not lose it; but what 
would be the effect upon the Bar aa a school of law 1 I do not think the effect would be at 
all injurious, because at the present time tboM men who ore the efficient men, are called upon 
from the moment they arrive here, to ffiacharge duties which they would never be called upon 
to do io England for instance, a Common Law Barrister who would ne%*er think of taking 
a case into a Court of Equity, would do it bere ^ and if he is tolerably well grounded in hit 
knowledge of law, be soon acquires facility in performing his new task.
13. That is to say. that e* tweuiMe he has done it in a oungUng and inefficient manner ? 
That may have b^a in respect to some of those minute and ridiculous forms of practice, 
which, eveo in England iUelf, ealtgktened law leformers have iw ept, and are sweeping 
away as ouua&eea, which have been too luoff tolerated. But 1 thorongbly believe, tbst in 
the main, tbe plaiutiffa and defendants cases nave been in Equity suits in this Colony, sub* 
stantially brought before the Court, aod justico done to then on tbeir merits.
J4. ^us seriouily do not mean to say ibat the division of labor which exnts in EngUnd 
in the profemioo, where Common Law, Equity, acd CoD^eyancing arc made distinct branches 
does not auperinduce great skill, which conld oot be acquired wilbuul ill No doubt, but it 
iovolres, as a coosequeoee, an expeose which is more than skill is worth. 1 believe a 
greater amount of justice is done in this Colony, in the bungling ioefficient style you refer to, 
thao in at the higher rate that is paid for the higher, aod mere technical skill.
13. Do you think, as a general {wpositioa, that too much skill can be applied to a profession 
80 important to the human species as the lenl profesaioo ? As an abstract proposiUoo, I do 
Dot think too much akill can be employed in it, bat, generally, when people talk of skill, 
upon this fobject, precision U tbe thing they really mean i aod, practically apeakiog, 1 am 
qoite i^^ed that yon may for tbe purpose of getting slightly superior skill of thjs kind, 
that is, additional precision, run the risk of paying more for ii, than it can ever be really 
worth, in any case, to the client A single exam pit drawn from the old and vicious, and 
now aboluhed system cf English pleading, will completely illuxUata wbat 1 mean. Formerly, 
and until the new rules of pleading, (founded oo the Unifomily of Process Act) were made, 
which of themselves conatiloted a great reform in the law, plaiotifi were obliged lo state 
^ktir causa of action frequently in as many as fifteen or sixteen diffsreot ways, (each merely 
racing io a slight degree from tbe others) and io as many different couoU, becanse if the 
evidenoa at the trial varied io .the smallest appearance of substance, from the allegations in 
Ihe Declaratiofi, the plaintifi[ was nonniHed, as not having proved the precise thing be bad 
set forth in the counts of hii Declaration ; Md this although it would be i^tparent to every 
person in Couti, that neiih^ tbe defendant, nor any one else, could have been misled. The 
very lawyers tfaemstlres al length became ashamed of this trifling and injustice, and yet there 
were very great skill, and ingenuity, and precision, constantly exhibited by the pleaders, in 
anticrpaung by almost every possible form of expression, the shape tbe caae would r^ly

aisnjne.
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MMimt ia tbo evidence U ibe trial, ikiH which iwetled ap hrith in the commmrl nod moft 
trampery cMea, to the thlcknctt of an oidiDar^r octavo voiamc, for all of which the clloni 
had uUimately to pay. And yet nothinc waa more common tbafl a nooioit at that lime, 
deipile all thia ikill and preciaioti. At length tbe limple and loficient rtmedy waa thought ** 
of. of allowing onlv one count for ona caoae oi action, and one plea for ooe groand of 
defence, giving to the Judge at the trial, the power of directing tbe moat liberal amendiaentj 
iiftherecM, to make it agree with tbe evidence, and thua a previonaly frehfoJ aoarce of nonaait 
and con«o(|uent injuatice waa cut oiT; and clieota wm aaved tbe coit of tbeae mami of Lriefr 
conUming the tAf/famf^acwM which thia reform I have mentioned haa ihewa to have 
been not merely aupcHluoua aod ooneceaaary, bot a public miKhief, and a nuiaaoee. 
lA. That ia merely the imperfect machinery of the law ; but cu a maa without that divi* 
aion of labor in l^iglind, be auiBdeatiy akilful in the principle! of the law f I am anite 
•atiafied that he can. Many of the ChanceUora taken from the Comtnon Law Bari nave 
proved aa able Kquiiy Judgea ai ever mt on tbe WooUack.
t7. Yon aay that thia greater preciaion, which you admit ia arrived at by tbe diviaion of 
the profeHiun, may be too dearly paid for; but, aa a matter of fact, ia it too dearly paid for 7 
I thank it ia ; ihe inataoce I hate given ahowa it j Mciety io England ia niing upon it| and 
haa riaen, to put it down. 1 thioki aa a matter of fact, it ia ranch too dearly paid for. la 
Kogland, within the laat eighteen nootba, they have pnaaed an Act fur County ConrtJi in 
which I fee they have intit^uced a clanae, refuaing lo allow Conniel to go into tbeae CourU, 
unleaa upon apecial motion that they abonld be employed. I take thia aa a pretty clear indica* 
iion, that even in England, it ia eonaidered to be a monatroui inAiction apon a client, that 
he cannot be allowed to approach a Court of juatice, but with BarnMer and Attorney, aod tbe 
joint preciaion of both.
IR. What baa been done io EnglMd anouotj to tbi^^tbey cooiidered that litigatioo, under 
A certaio amount, ahould be lubmilted to a lumreary ptoceae . but I take tt that the proceed­
ing! in tbe higher CourU, and for larger amoaaU, are nnt a bit leee expeanve than thfry lued to 
bel I dare say that, with the exception of the big briefi which the old and u n reformed ay stem cf 
pleading involved, expeom are not much 1cm ; the public outcry is nert ao great upon 
them, because the fund out of which tbeae heavy expenHS have lo come, ii almost alwaya 
much larger; the evil ia not then felt ia the aame degree, and there ia not, therefore, to mach 
fault found ; but the public seDae mait always, sooner or later, riae upon a state of things, in 
whicb an amount at iaaue. perhaps £50 or £100, ij nearly, aomstunes wholly, abaorbld by 
the process of recovering it.
19. This aommary jurisdiction that has beeo created had oo doubt become absolutely oeces- 
sary-^ut to revert to tbe supposed benefits of this want of divicioa of labor which 
you are advocating—aa a matter of fact, ihia want fjf dirinon of labor exists in this Colony^ 
for a Barrister does everything in every Court her^--be does not confine himself either to 
Equity, Commoa law, or any other particular branch^u It oot so? Tea ; but it b not so 
much so now aa it used to be a few years ago, beeauae we l^ve ampler meaas now than for­
merly of diatributjag the work amongst the men, according to the particular depanmeuU, ut 
which they cbiefiy practiae.
90. In coQsequence of tbe amalgaraatioo that exists here of tbe different branches of tbe Bar, 
though the skill is undoubtedly lest, are the fees smaller ? I think the fees are less. Of 
course I can merely speak historically with reference to the period before the dtvision ; but 
within my own experience, 1 should uy they have become leM even since the Equity men, 
you have mention^, came out.
91. Then the slight division of labor which has been occasioned by thaa circumsunce has 
been followed by adlminutioo rather than increase of the expenses^ If you call it division of 
labor, and look no further, it may appear ao.
22. Then tbe fact is directly opposed to your own couelusion t Only apparently, and that 
from causes other than those you appear to me to substitute for the real ones. We must ascend 
to a higher cause to explain the change. Tbe very circumstaoce that them and many ocher 
Barristers have, wilhiu the last few years, come ont. has greatly inereased the positive number 
of the Bar; aad, therefore, although wbat you call the division of labor, and which 1 aod 
others call accumulation and multiplicatioa of labor, has always the efiect of increasing 
expense, intrinsically considered ^ yet, by reasoa of the much greatar oonber of Barrislem 
in the Colony (in pr<q)ortion to the work to be done) now than formerly, there is a com* 
petilioD at work, of whicb tbe public and the Attorneys may, aad do, avail themselves. 
Attorneys may always make Equity practitiooert lake leas than would have been coawdeml 
formerly aa compeosating an fruity practittMier, by reason of th« Attorsey being able in 
effect to say,>—** I do not value your additional skill so much but that I can go to Mr. So- 
and-so, who will take to much less than you." So that there is ao actual eompentioo at 
work; and Common Law meu are frequently, as one coo sequence thereof, taken iato the 
Court of Equity. There was a case lately, in which five Coromoa Law meo were eagaged, 
and ID whkh neither of the two leading Equity meu were employed at all, io the suit, on 
either side.
23. What do yoti infer from that 1 That tbe fees are lower by virtue of that very competi­
tion, which eoables the public to get the work done cheaper, not merely by giving from 
Barrister to Barrister, but from Equity to Common Law Barristers, if the fonaer were to 
demand larger fees, for what you call their superior skill
24. I believe there are ouly two Equity Barriiters in tbe Colouy f Ody two who consider 
ihemselves exclusively Equity Barristers.
25. Would the accession of two mere Common Law Barristers to the Bar hem, have produced 
the same result io the diminutioo of feesi I oaBOoi, of course, answer that qsesuou with 
any degree of posiliveness.
26. Do yuu think it would ^ It is iopocsible for me to say whether it would have produced 
Uie same result, unless you can shew me the meo.
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J7, W».ld th, »o« C™. L.W th« ^? 'S;
Knglwh B»r b.vr produ«d tht ,*mr r«uU of owe mg J the »m.

. would h*re bffn in tx^niion, »tid, 4kho g th« efeo by oot man, who
” '•»■ r'a. L'::S. "ir. s* i.“ -Si””"-' •*-

£!ira«h, To.th,p^,

«me her* 1 1 do not limk I the ^rd 1 ihoughl they were lower
the Equity fee* new we« lower th« J thi. h«i been c.u«d by the
Urn they h»l been within »y e.penence, ‘ j oTRquity pr«t.lioner.,mnd
Attorney* being .ble t *»y. '• we will not will employ Common Law
« rather than employ them at higher «he Xrme*^ that eould hare

been fleeted had oome out here, the «me principle would, probably, hare operatea in muc

The un*kilful could not work a. eicpediUoe.ly. but they Losing upon a r^duo-
the ekilful; for competiiioo, and the poor cirtumiUncei of cUenU, pe g
daut Bar, keep few alwaya down to a rewonable amount. - . ^

cheaply, for thU rea«D. that them i, lh« kind of competmoo at th« Bar « lhe« may W « 
any where there art more men than there « work f'’.',™ 
monopoly and high fee. are pittented in the two Equity pra«iUonen. by ^ J
ptUiion^ Ibe Common Uw Bar, lo wime of the more .k.lful and 
Attorney, can alway., and frequently do, re«rt fo. aiiutance in Equity .uH*. A 
Law Bwrbter fiud. here that be i. occaaioually died <» in F^miy 
be won acquire, a knowledge of Kquily-nol a «ty difficult labor, if he u only 
well groutkled in ageneral knowledge of law. I do not,therefore,think that any particular 
iwo men regulate the wale of fee*, iliey conlribnte to the aeoeral winpetilion. and ‘bey tan 
hardly do more, uule*. they ercftiwrefy powen eome knowTedp* which the public cannot do 
without. The public ha^e tb« beneSl of Uke geueral compeiilion, w far « m^^re pleading 
»ud Bamrtenal chaxgw go, I Ha\e with a sigh, mwked a pleading two gumeae,
which X fell, from the labor inrolved in il, ought lo be five, but wlncL I haie lhus marked 
panly, perbapa, from a reflectioo that the oature of the fuit would ooi bear anything heavier, 
aod p^y beeauae if 1 had marked a higher fee luy client would have been obliged to leave 
me, and nod one who would be cooirnt with lower fee* for Ihii kind of fenrice. Many tuch 
caaei arise, of course leiulliog from our highly technical lyitem of pleading, of the goodueia 
or badness of the principle of which 1 need not now slop to inquire ; but cases, and many of 
them loo, do arise, in whKh a man has five, or six, or ten guineas of labor, in
taining whether he shall plead only the general issue, or whether il is necessary to plead 
specially. In deciding in this re*p^ you are steering between Scylla aod Charybdia. If you 
cn in nsing tbe general issue, you shut out your client’s defence at tbe trial ; if you err in 
pleading ^leeially, where the general issue U suficient, your pleading may be demurred to, 
as axDOUotiug to the general Uvue. The nicest discrimination is frequently necesivy to keep 
you right, and perhaps many cases, io different volumes of Reports, must be carefully con* 
iidered, and compared. But as the general issue, when drawn, consists of not more than five 
aod thirty words, no one but a pleader cao uoderstaad, why a high fee should be charged for it ^ 
yet u soch cases a fee of three guineas may be a very modeiaU fee for the general mue. and one 
of the ablest men at our Bar, and a Member of Council, has told me that be has charged three 
guineas for this shortest of all pleas; wherever be bas done so, I have no doubt be has fully 
earned it; but. at the same time, I have no doubt that he has not been troubled with many 
gcDenl issues in consequence. Tbe eompeiitioa bM compelled others to charge much less, 
and to do injustice to tbemselvei.
31. Still you have not answered ray question-^whether there would have been the same 
dimiaution of Equity chafes if ibeM two gentlemen bad not been Equity Barriiters 1 U is 
quite impoeible. it appears to me, that I, or any one else, could answer whether, if some 
event had oot occurred which has occurred, and some other event which has not occurred had 
uken place, tbe same results would hare followed. It appears to me that Equity charges 
would have been regulated by the facility of gening Equity proceediogs trvisacted and 
carried out, with tefereoce to the nninber of competent men engaged in tbe work, and to the 
competition which 1 have shewn to be always steadily in operation.
Si. No donbt; but the actud amouaC of labor whicb the bungler bestowed would have been 
charged for, whereas, now, a party kjsows that he can go to Mr. Donelly or Mr. Gordon, who 
make this peculiar branch tbdr sole practice, and w*ould do the businem more efficiently, and 
quite as cheaply, as the bungler ? I think tbe actual amount of labor would not be charged 
for, for the tame principle I have referred to would always interpose, Yon seem to me to assume 
that all Common Law Banisters muM be equally qualified* or equally ignorant of Equity. 
33. I am amtnisg that a Common Law man Is necessarily ignorant of Elquity 1 Then ) 
think, upon such an astumjaion, tnatbg it as a mere assumption, that the business would be 
charged for as so mnch clerical work, and tbe charges would be lower, because there would 
not be much skill eweised m framing the particular draft i and the competition io operation 
would always keep down mechanical, as well as other charges* to the lowest point,
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36, If I go to » 8m-me cnrpentor for » door, he will nnke mme one for h«1f tV money thftl ^ ^*^7>□e7e?tXlTm;Ve"".S'i: V" r^emere

mo dUcuitioB. You »r Ihat there an
ihMi'iLl'th *“p • ‘ increased fee. will be reduced mu’^iower ,

*">"« •»«". th*« h*« been a marked reduction
the

tiU« 4 » L ^ ^ aat.«, kucic (i«« ocBD B mBTcrQ Teaaciion m
mly charge#, but you hate not yet #aid whether the same reduction would hare aricen from

two Common Uw Barriiten f I would 6r#t ohaerre that I did not lar
^ “ reduction. I cannot lay whether such I

»oppo*ed; I might, no doubt, ihi■ubj^, and arrive at a conclniioo, whicb would bw more or \tu satiifMtory to mraelfT buH 
would not give tny mere theoriaing ai evidence. ^ ^
ll’^ amalgamation of the different branchei of the Bar, what

„ .a \ * :....... ™ ‘Vto.*, »uu b.i« re»nit, wouio « irui,—tnat it would at OBCC throw
all the buimere that u to be performed in the Colony, into the hand# of the efficient men, whether 
Bamiters or Auorneyt. 1 look upon the performance of any legal duly, a#, of ceurre, any 
one elte would do, a# a duly involving intelligence. By the prerent lyetem, U la ouiie evi­
dent, that there may exi#l, in thi# which i# a libera! and learned profenioa, a elare of mere 
nechmme#, with no intelligence whatever.
38. They muet be intelligent in their own branch, and be aerjuamted with their own fonni I 
It depend# upon what may be cooiidered an intelligent agent, I cannot imagine any inUlli- 
gencf m filing a dedaraiion, in copying a plea, io rending a little boy with a writ or a brief.
39. Is there no intelligence io taking instructions in a caae, io finding out in what cooaiit# 
it# itrength ot it# weakneat There u some little intelligence iu taking inttmeUons , there 
is more in finding out the itrength or weakness of a caw.
dO. Is there no intelligence involved in instructing Counsel? Yes, more intelligence pro­
bably than il manifested by many Altorweys,
41. Then it is a branch to which intelligent agent# belong? It i#a branch to which intelli­
gent agents belong ; and I never said that it is a branch to which intelligent agents do cot 
belong^ what 1 »y is this,—that, by the present system, a clais of men may eri#t in onr 
profession who arc, to all intents and purpores, mere mechanics. That is the conclusion I 
have lo vindicate, aod H is not at all destroyed by the fact, that in or among this class of foen 
may be many intelligent act# to be performed requiring intelligent agents. Unquestionably 
there are, andl believe that in this Colony ezul a claw of men as Attorneys, who, take then 
generally, are superior in information lo the large majority of the same class of men in 
England—men who differ from able Connsel in Hllle more than aame. Bat I think it quite 
possible that, at the same time, there may be among that »rae class mere mechanics, some 
of whom it might not be difficult to particularize, who bare nothing approaching to the de­
gree of intelligence I speak of. Then bow are three persons to supply their deficiency! 
clearly io no other way than by ruDning treck wards and forwards, either to tbe more skilful 
of their brother AUomeyi, or lo the Barrister whom they may generally employ.
42. But the Barrister cannot do tome of tbe duties 1 He can take ioitmctioDS, or point out 
the stienglh or weakness of a case surely.
43. If be be projwtly instructed io a case ? There are very many little circumfLaoces 
which take place in the course of a cause upon which a man of deficient intelligence requires 
io be eulighteued, but in which cases no fee is paid to the Barrister; and in that dare of case# 
the Attorney runs backward and forward from his own office to that of a Barrister, to get in- 
furraalioD upon certain points ^ the aame thing occasionally takes place in England, where 
tbe Attorney runs into the special pleader # office without paying fees, and in Dial way the 
deficiency of parties is made up Therefore, 1 say, that if the arbitrary line of dcmarcatioA 
between these two branches was done away with, it appear# to me that the whole busmen 
as far as it involve# intelligence, would be thrown Into ibe hands of the ijitelligeot, whether 
Barristers or Attorney#. Cuintelligent men would find no place in ihe new state of things. 
It would be utterly iispostible for them to carry on their business but ai acost for extrsneoos 
assistance, which the client, in the long mn, being put upon comparisons, would soon be du- 
gusted with paying.
44 We have 1^ stated, by one who is certaioly an Ititelligenl person of thst class, not Ibat 
the state of things is desirable that you recommend, but that he feels U to be inevitable, he 
thinks it most undesirable, bat be alao thinks that the couoiry cannot support that division 
of labor which now exists in the legal pmfeuioa,—what do you think upon that point, da 
you think (he couotry can support a Bar f 1 see that the country does support a Bar, but 
before 1 answer your question, 1 would ask what you refer to, when yoa say that u is 
inevitable.
45. That there must be an amalgamation of the profesuon ; that it cannot be avoided ; that 
the country is too poor to support a Bar ? 1 cannot assent to that gentleman*! opinuM)—that 
it cannot cunrioue ; anything will continue, so long as the country can, and will bear it.
46. Perhaps the country will not bear it, or cannot bear it ? As 1 have never bad any oppor­
tunity of testing the feeling of the conotry in that respect, I can ay nothing about thst; 
but I may ay Ibis, that, progressively, opinion will grow lo the point which the notlemaa 
you refer to apprehends, aud (hat, eventually, there will be an amalgamation of the profev- 
aioQ in thi# Colony. i?t
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A. ^ aay to, Ai yet the people, generally, have no(,
E«q. perhapa, thought much about the matter ^ they fe«l| tn^ gnimblei a long Uraa before they beg o 

to think.
II Jety. 1S47. 48. Ilia view ia, that it ia moat uodeairafale that it ahould happen, but that it muit happen. aa 

tbe country it (oo poor to support a Bar 7 1 cannot umleratand that, or bow it ia that a thing 
which II aoit undesirable mm$i happen. It appean rather to me, that the country being too 
poor to iup^'ort a separate Bar, it is highly desirable, instead of most undeairable, that the 
conotry, like an individual, should at once adapt the nature and expense of its establish* 
nents, to its actual means.
49. You think the result of the amalgamalion of tbe two branches of the profession would 
be, that the inefficient would be unemployed, and that tbe efficient would oblaiu all the 
business; that Wi>uld be the result as far as tbe profession were concerned ; wbat do you 
think would be tbe consequence to the public—do you think that after the anialfazuation the 
present Barristers, if allowed to act as .\Uorneys, would go into Court with smailer fees than 
they now receu^e, they marking their own fees ^ If only tbe efficient were employed, ihe 
bnsinsB would be better done ; aad as to the practiUonen, I think it very pocdble if they 
had the power of marking for themselves, which 1 eanoot see they would have necessarily, 
very likely they would mark higher fees ihao they are now iu ilw nsbit of rtceiving.

Da you think that item would be cheaperf I think that ttU the duties which involve 
intelligence, would be charged at a higher rate than they are charged now; and that thoss 
acts which merely require mechanical labor, would be considerably dlainisbed in number 
and in cost Upon the whole. 1 consider that in striking the difference between the increase 
on one side, and the diminution on the other, the advantage would be greatly in favor of the 
public. A case has beeo put to me. by a fnend of mine, a man of great experience, wbo has 
considered the subject as a legitl^or as well as a lawyer, and who is a Member of this 
Uoose.—if the two branches of the profeown were uoited, he has said, might not offices 
favor each other in this way. giving briefs to each other, with high fees narked upon them, 
but not actually paid and only mutually allowed in their accounts 7 To such a suggestion 
it i^^ars lo me io be sufficient to say, that the taxing officer would be always able, and 
bound to repress, supposing any professional men so improperly acting, any abuse arising, or 
likely to arise, from tuch a practice, fioi, further, the public would ure the means of their 
protection in their own handa If one pracutioner or drm. were to aitem^H to charge a client 
thirty, or hBy guineas,—to take an arbitrary sum,—in a case where five or ten would appear 
to be a sufficient and more reasonable fee, the client so charged would either approve or dis­
approve of this. If he disapproved of il, he would leavr his Auorney and seek another, 
which would strongly tend to slop any such improper practice. Bui if the client approved of 
the charge, and was content to pay U, it would only appear to me that he tbooght one 
lawyer's services better worth the thirtVi or fifty guineas, than tbe services of another worth 
the five or ten. Then if the client chooses to put up with the amiareot overcharge, let him 
do it; be is, or onebt to be, the best judge of the service for which he pays.
$ 1. In tbe point of view in which you put it, it is not an act of hu ; he suffers it, but he does 
not autborixe it 1 If it were done once, wbat would be the natural operation of the client*s 
mind 7 either that it was a groa overcharge, or that it was not If he were lo regard it as 
ao overcharge, be would uy I will go to that man oo more ; 1 will go lo Mr. C, or Mr. D, 
^ who, though not so efficient as Mr. B, will aoi charge me ao exorbiUntly ; 1 will rather give 
^ Mr. C five guineas for the inferior skill he may bring to tbe performance of the buxiness, 
^ than thirty guineas to Mr. B." The practice to which you refer, of allowing Barristers to 
nark their own briefs, is carried out al South Australia, and with reference to it, 1 had some 
conversalion with Mr. Justice Cooper; he said that he had felt some difficulty upon this sub­
ject, aod also stated that practitiooers had sometimes claimed Barriilerial and Attorneys' 
compensation too. In some instances, 1 believe, it had been attempted to charge for what is 
called the attendance of ao Attorney in Court, as well as for the performance of the Barristerial 
function. Thus making nol only a division of the profeswn, but a division of the mao's 
identity, for the nonce, into ibe two characters of Counsel and Attorney.
52. IVhst is the pnncipal use of an Attorney io Coun 7 It is to ioslruet, to remind, and to 
prompt the Counsel, (who, in most cases, bas never seen the client) aod to keep the witnesses 
together.
53. How is be to keep the witnesses together if be bold a brief, or act as Barrister ^ Why 
cannot a clerk or tbe client keep tbe witnesses together in the neighbourhood of the Court'
54. 1 think it rrqnires an intelligent agent to keep witnesses t^etur ^ I think he need oot 
be very inulligeot, if there be any efficacy in a subpmna—the Court would vindicate its 
authority.
55. When do you see these vindicationi ^ 1 have seen them io the Supreme Court o( this
Colony.
56. If men will oot keep together, they will oot be kept by tbe tenor of the process of the 
Court. 1 would, therefore, ask whether since there are duties which must be performed by 
some agent, the Attorney ^ould not be at liberty to charge this attendance f It seems to me 
that the chief duty of the Attorney in Court, is not Lo keep witnesses tuMther, but to watch 
the cause . generally speakings m practice, X believe, Auomys have a clerk or two in attend­
ance, who keep the witnesses together. I think, as a matter of practice, a clerk wiih no great 
degree erf imelligence might do this. 1 ipeak uo^rsuhaissiuD to the learned Chairman of thi 
Committee as a man of much longer, and more extensive ex^rience thacLnyMlf in this mtUer.
1 me»ly eiy^au my opinion that a clerk of no extraordinary intelligence could perform this duty 
and perform ii very well. And 1 cannot subscribe to tbe opinion that men will not kce'' 
together, by what is called the terror of tbe process of the Court, 1 observe them doing so every 
day, on whkh the Couit siu for ths trial of causes.
57. Ws will fiipposa the principal duty of an Attorney to be to prompt the Bamster, to 
pouil his auenUon, to, matten which be might have overlooked—do you not suppose if the
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profe»ion were »malg*msl»d, that Mr. Windeyer, for iniunee, or any other Icadinc Barritter. 
woold atill coniine himielf to thet branch of the prniewioo—muit he not haw either a clerk 
or partner to do the buimeu of the Attomee, to ait wiih him In Coon—woold he know 
anythin* of hn caae, except what waa in hia brief, and if the brief were oot full, would he ** 
not require the n*geat.o„a of the parly acting aa Attorney ? In .ome caaea he might. In 
olhcra he would niH. In many cawa the Barri.ler would ao far have powtaaed h.maelf of the 
koowledge of hia client a caae, aa to be enabled to conduct it by merely makinz an occaaional 
reference to hia elieol, who, in moat inrtancea, woold be in Court ; and verv freaoemlT ia 
the eaaier caaea. he might conduct a caae, from beginning to end, without »ueh referiwe

called a divided-lab«; but there ii alao a divided or d.mipated reapoaa.bility ; MueoilT, 
inde^, no reaponaibilily u all, The Attorney getting rid of bia re.tHmaibility by eoiutiltuw 
the BArriMer, who, oa hui |»rt, u onder do l-g*l wiponfibiliiy ui all ^
58. J!y At AtU)ma„ Genrral; You auume that the elieot would be alwavi preaent? I aav 
^nerally apeakiog, the client ia pre«nt; whe« he ia preaent. tbe profeaeioniil man coodoet' 
ing a case in Court, will find it quite anfficient to refer lo him ; and that in a numewui clam
u “Tr* e “ be inatfucled in Court at all. from having effectually poaaemed
himaelf of the caae before going there, and that from hia client direct
M. By Ar CAaoman: It appear* to me that per»ns wbo are in the habit of doing a great 
mulliphcily of buiioeu, axe apt lo know nothing of a caae except what they find u»n their 
bnefa; and the moment they have done that piece of bnaineta, it natnrally row off tbeir 
mind, and they faaten npon the next work they have in hand. I think that ia the atate of 
mind, which generally belong* to the Bar 1 I think it ii to, with reaped lo a Bar aa now 
coniutotfa. .
60. now can you imagine then that a Barrirter wbo haa thia muliipliciiy of hnainew to 
attend to, can rwollect the new circumrtancw of every caae. or if there ia aomething in hia caae 
which the brief doea not point out, how can you expect him to know anything^ it 1 We 
are apeaking, aa I coneiJW, of a caae where a man u conducting a limited number of caaea 
that come from hu own clienta, or from ao office in which he may be a partner. With loeb 
caaea it appear* lo me, he muae be familiar and effic-ienlly coovenant.
BI. Do you not auppoae if the Bar were amalgamated that Mr. Windeyer. for inatance, would 
get brief* beaides those which aprung out of the bosioeaa of hU own office? Very likely
62. There would be nothing to alter a peraon'a habita in thu amalgamation, taping it lo 
be hu habit lo know nothing of a caae except what be found in hi* brief, if any aup- 
plementary information were neewsary, he murt gelit from aome extrinaic loniw. Suppoaio* 
that to be the cate, would U not be aa necewry that a BamiUr ahould have a prompter 
alter tba amalgamation, u it ii now ? It might be ntenuij at timea, doubtUsi But tbu 
U an imaginary difficulty, auggeated by the preaent aide of the profeaiion. Barriatera now 
look wholly to their brief* for their ineltnction*. They do not coaimunicaie with the clienU 
at all. If the amalgamation were to take place, the great bulk of tbe bojinw*,—which doea 
nol preaent any great legal difficuitiea,—would be, aa in South AuatraJia. performed by the 
profenional men who have bem first applied to by the client, and who have derived an inUmata 
knowledge of the case, from ihi*. the only source competent to give it. A profrsatoaal maa 
*0 inrtrucled, would not require aa a Barriater now doe*.'another profeMional man to beituck 
to hu aide (during a oommon trial about good* aold and delivered,) to auppiy that inforroa- 
lion which the brief, by iiaelf, so commonly fails lo convey. OccaiionsUy, no doubt, and to 
heavy cues eapecially, the men acting u Barriwer* would require, and wouH be able (u ia 
other Colonies under like circumstances) to obtain the aasiaunce of some one or more of the 
same professioQ.
63. Why do you imagine then thd one of the savings which would accrue from this amalgama­
tion of the profession, would be that the attendance* of Attorneys in Court, would be disallowed?
These attendance* should be duallowed in alt cases in which a party initiated aod carried on 
a case to a trial, and where be attempted to divide bis identity by charging for his attend­
ance as an Attorney, when he is charging at the tame time for his service* as a Barrister.
64. Notwithstanding that he must have his partner in Court 1 Even though he had bis part­
ner in Court, if in Court unnecessarily. It should be a mailer of uxalioo, ochetwue Krious 
abuses might cieep in; there might be two or three partners in Conrt. and it might be contended 
that they were all ceceswj.
65. //tr/At (iffwv/: Do you not tbiak the parties would make op in fee* wbat
they would lose ia aUemUncee? They mighty tad probably would expect higher fee* when 
alleadancc* were cut off. But there is aothing, in my opiBioa, lo be dreaded here. Tbe pub­
lic would be williug to pay these higher fee* if a great saving were effected upon the whole.
ChenU seldom object to pay, Olid to pay well, for an «tua! serrice rendered. And these 
would be the services charged for, when lawyers had no interest in needlessly runoing up 
expense* for merely mechanical acts. The Aitoroeys are now, by their position, shut out of 
moat of the inUlIeclual duties of the profession ; and if tbev live at all, they most live by 
charging, and accumulating their charges, for merely mechanical duties. From this caose 
arise the exiraordioary variety, and particularity of the couteou of an Attwney's bill, which i* 
frequently quite a work of art, aod oot nncommonly heals many epic pcems, for the power of 
imagioatton contaiced io it. But the ^titular charge of which we are now spewing is 
merely one uf many such charges distributed over the whole history of the esase; many 
atteodaoces would neces»rily be altogether got rid of which are at present charged for, and 
some of whicb may be in some proportion necessary.
66. /A< CAairmim: Would not all these mechanical charges still exist, all these attend* 
aocei by derk* aod otheri ? In a very large proportion of cases 1 should say they would
not exist I and 1 could deraopstrate this from my own experieace. Id a very large class *
cases, which involve no l^ai difficulties, which are purely rnatiers of evidence,—the 
complicated aud dabomte roeebaDiso—the pride, pomp, and cireumstaace '* of law—ihe
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got rii of. 1 would illuMmU- wh»l I hare said by reference to * CM«, •Uhongh only • 
Poliw Office ooe. whicb I lately ooitdiicled. An Attorney came to me lo defend a man upon 

il J«3y, IB*T. a Cham of obtaining money under fal»e pretence*. After a »Sort coniulialion, al which the 
client wai pteaeoi, the Altoiney i>a»e me a Aeet of paper, containing my inatruction*. After 
two or three hoar* before Mr. Wtodeyer, the Police Magialrate, the caae wa* diammed. The 
uitaiKceacful proaecator, dtaaaiulted with Mr. Windeyer'* determination of ihe ea»e, afierwarda 

W Uir Su)>remt Conri for h iriraiiwl information ftgaifwt ihe party complained of. 
For ibe purpoee cf showing cauM against Ihii applicatioDj two thick bn^ft were ddisered lo 
Ur. Eichai-d Windeyer and my»elf, containing only the »ame fact* which had bwa commit- 
nkaied oratlj to ne by ibe cbent (in contuluiwa) in a quarter of an aecood
a^idcatioQ laei with tbe same fate ai the former one—it war (Htcharged. The first proceed­
ings in this caaSr the in^Kractioos being given ihia theel of paper, and in consuUatioft 
with the client. wouW, id all ptobabiliiy. not exceed altogether ti* or eight gulneat. In the 
lalter. the coaueouM oot be \m iHaa twenty-five or thirty, perhaps forty pounds, as there were 
two briefi furawhed to CowDsel. well qsiia »( with iastnictiooi upon a mailer, the facta of 
whKh lay in a cataheli
67. It hu been siiied, by diffeteDt nemhers of tbe profenioD, that it it the mechamea] por- 
Cion of the busDeit akae that pays ; that the profcasioa could oot exist if these charges were 
oot allowed I Very likely it it only the uecbaoieal portion of the basiness that pays the 
.AUorneys ai prteent. for by the present systew they have but little opportunity of partki- 

in, 02 profiling by, the more iiuelleciual duties of tbe piofestion. This seeau to me 
lo be one of the sery evils of the present system, that AUomevi mast, one and all, 
accumulate mere mechanical charges to be able to live, But if tij< Attorneys wbo make 
thia statement, mean that the profewion could oot exist by merely charging for that which 
should alone he charged for, 1 think iliey am us the wrong. Bvery profesciot} or business 
necessary to the public r ral mutt, of necessity, receive as much su{^rt as will keep it in 
existence. I am ntisfied in my own mind that a dimmotion of thirty-five, or even fifty per 
cent, of tbe expense of kgal proceediztgi, would bring into existence a prodigious increase of 
wholesome Hugaoon (soih ai actioot upon breaches of contract, and other matter,) which 
etuts io iocieiy, but vhi .b does not develop itself into legal prooredingy, on account of the 
apprebemioa ef ex^nsr among tbe parties concerned. In the case that I put just now, it 
appears to me, and did appear at the time, that tnj^ing tbe st^e of the profeisioa had been 
in this young CoKmy ai ii is ia Canada, or in South Australia, at tbe present time, with the 
same hind of last; jctkms wHb vbicK a party went before the Magistrate in the first instance, 
tbe same btwyer iiiigbt walk into the Supreme Court, aod bring about the aame retolt by tbe 
aasxe means ^ whereas by clapping oo this new kind of machinery io tbe Supreme Court, a 
pfudigkws additional expense is mvolved,'—brieia, aUendancea. wages of engrossing clerkti 
Itc.. fie.
66. Tbe case you have put appears to me to be one of most unoiual occurrence ; it is, as 1 
Boderstafid, a case in which a Banister goes ioto Court wholly uninairucted i soch a practice, 
I tbiak, ts not safe to tbe client, and ought not to be allowed I Not wholly uninslructed, 
ooe by any means is it a caae of uonsual occurrence. My iastructiona were derived from 
pcmnal coufeieace with tbe clieut, and were in substance contained in tbe sheet of paper to 
whkh I have referred. It mnst be ao esUaordinary case if a mao cannot ao rtate it that il 
may be eoutauied in a sheet or two of paper; although, no doubt, under the preaent system, 
it is still easier, and mnch more profitable, to thinly spread the same tnaUer ov» a quite, or 
even over a ream.
69. 1 nndentood you to speak of a blank sheet of paper as the ouUide of a brief I No, 1 
did not mean Uiat; I used the word “ tnrtructioBi,** not the words blank sheet of paper.
70. Do you not ihuik whal occurred io this country under the state of things you are ad to- 
eating. woaM be likely lo occur igaio if this state of things were reverted to ? i do not 
know, except ftum hearsay, wliat occurred in thia coontry before 1 came here ; 1 have heard 
of learoed Couascl sometimrs taking hay-stacks, and other agricultural looking fees for their 
services.
71. We had the piofemion amalgamated here formerly—^lo you think that the aame saving 
which accrued to the pubbe thea would be likely to accrue again ? I should requi«, before 
I answered rach a qoertion as that, to know accurately w hal was tbe real state of the pro- 
l^n at that early perioO—not merely as to the amalgamalion of the profession, but as lo 
(he number of pracuuonera engaged in it; because, although amalgamation will alwaya tend 
to (beapetm, ytt ue unallei the Dumber of cfficieot pr*ctitioDen, ia proportioa to the (retirret 
banaet* to be u»a«wted, nmit >1w»y», oo the other hand, make legal mmee* dear. Id the 
tame* you apeak of there irere not. if I have been correctly informed, above three or four 
really able piWiUoner* m the Colony. Their, iberefore, could pretty well make, and I have 
^D inform^ that they frequent y did make, their own term*. They were paid at a much 
lugber thro than the same kiod of mcci are paid now, and not improperly so paid. If
^ 'V ^Tu" ‘^>*7 ““ P« ‘high pr^ upon
^ ft ^ii * ' u*“ “• A man ha* a right to get the bigheu payment f«
«y «&rt of hi. iDUUeci ^ he can get If there were only then five or .eveD Barn.ien.
Txlr A r" f«rteen. either of them had a right to »y '• I will no

' ““ •“* -7 whom work. are”n
^ne.t would ha^ a ^gh^ if «ked to write an article for a magatine or review, to put hi. 
own pnee upon », aad grt U if be can. , v «*•

“ imagining that there wu that large amount of legal butinem
TtfinTti?. for il > I believe « u much now u theH
I think there “ » Much buixnem for B.rrirter., becaiue the late alteration, that
s! weSn*C^* a^^“ "l!" o* l>~PC«i»«> of civil huunu. away from the
Supreme Court, and tranrierred u to the Court of Requert.. I hare not applied mvKlf to

ascerlam
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is
wtrUin whu smount hai hna uk^n /p«p,. .l q
• »fry Urg^ propi>rtion of thf lubjfct m»tJr of I *bouW bbj that -
• CWt whe« B^rn«.r. do not ^ »*“ »«•“ Uken to

which you refer > «lded to ^
of f.«ctitb«f. in both br»nch« of the prSTeLion'^«*ihTu J

tl« en.y;Un.orrTc:Jri; -ooU «„,u occur
by tbemaelvei, or giren to other Allorne*t .rj .k^'i ‘^“"foej » ufflee, woolJ be performed 
no* the ...pport of*i, ? Fi«U wouWTy *»>ich io
new ploce, J do not think luch • practic" would i.^o ^1^ L ' *'"* “
upm An amalgAmaiion of the profeMion a»in »?v? P'«»»il; ^cauje jt arema to me, that
and illiberal Uvoritiam of Attorneyi towarda each ik.** "i ^ *''’‘*“*
would reaort to the anperior inbrmLi.»?/r. ^ “^‘■’ of the Altomeyi
be incumbent upon ACyMrn ce«.b ^ZT i’irT*''' }“* =
ordinarily called favor buain^eaa. If the ptearoi avate.o of br?*** **'at 1|

%’imsz, it rd, SSLS ti biT? *“

itZ'E

I went along:,hat 6%“per cenrmighSe ^en“rv,K?y'Tl^i-rihTnp^k 
^rnp« when I menuo^.a amount. Knowing w, well aa I h, everything that bXallTi" 
dZjiir of chargeaninningthronghbiUarf^ia
SncTwere iu« ^‘'g^t-pe^, and three ehilLgaandfonr-

LLLsst‘"K'.T“ ¥L;rs:LS:r4L r.r.r4'- ....................................... ....... .....

78. You did oot cooiido, ih,„ to bo too bigb ? I did oot Sod f,olt .itb tbto, fo, thu 
Amongrt tbe «at of tbe ilema in (he bill, the Counael'i feef figured like FaUtaff’a haWnoT 
worth of brfftd, atoidM ihe mooBtroui <juiuijty of sack ^ ^
79 Then if you bad had the making the feea, probably yon would have made them a little 
higher ? I should h^re made them coBiider»l)lT higher. *
f«- Vd!!*",^ ^ “»y 8*«»lly npon ‘hi* subject, that aa tbe fee# of the Bar are now wry
low, you do not think tha, after the propoaed amalgamation of the profewion, they would 2
any lowei . 1 really^ do out ihiuk they would or could be, unleaa io ice preae« acientiSe
»ge, some new and cheaper mode of feeding and nooruhiog Barrisiers, could be discovered 
and applied.
«1. Then tbe public woold nol gam in that dirertJon ’ 1 do aot think they wooM
82. Then it la entirely upon the other aide that the public would be gaioera f Eotirelr 
Upon Ihe other side ; it appears lo me the tendenej would alway* operate the other wav, ta 
cutlmg down the e*pen*e of the meebanieala and iocreasing the eon of the inielleettiaJ, but 
not to such an extent, biu that tbe public woold gain 6fiy per cent upon the whole eouatkn.
83. Then yon infer lhat the profewio?) would be able to exi*t, under the aew slate of thion, 
hr the increased quantity of butines* that would arise out of il ^ Y«j; by inereased quaniuy 
of biisinetSy and by the diminished co»l of cony ing that business on. I caBaot see, howeTer 
when we profess to be legislating for the people, why we should feel ao solteiious about due 
proYUion for ihe profewion. Bui wairing this, I am salished that if you considerably dimiokh 
the coat of law. you will proportionately inemse the demand for it j and that if you dinini^ 
the motives which even the most eScient Attorneys now have, for running apaod acenmu* 
laiing the expenses of mere mechanical operations connected with law<—«tho costa of oopriog, 
and briefing, Ac., wjU be much diminished loo. If aa eficient man could be adequately pahl 
for whal actual service be does for his client, he would not be under the necessity, nor would 
be have any motive for running up reeehanical expenses. But in diffiwU aad complicatad 
eases, long briefi will sometimes be necessary. I dare say, that in the new sute of things, 
there would not be so many good looking, and handsomely engrossed briefs, as we are in tbe 
habit of seeing now. But this would not oceasion much regret to the public who pay for 
them. 1 have known briefs, tn simple cases, most extravagantly spun out,—and freqttentlr 
in cases, wheie*an elaborately engrossed brief wse scarcely necesury at all.
84. Do you think anything of statement which bas been so generallv reads to this Con« 
mittee, by tbe other branch of the profession, thst ibeT are not paid by the dificult aad caca- 
phcaied cases you allude to ? I can conceire tbst inert may be such oases a* you refer U, 
and 1 think that the parties who made these statement*, must have had individual cases in 
(heir memory when they said thu^->-cases which bad been pending perhaps eighteen nontbi 
or two years, or where the Attorney bad been out of his money for a very long titne. In 
such cases pi rhapi. no allowed amount of charges won Id be a proper sompensation, but 1

think
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Ihe fee* charged by the Court, the i.,£-r*^ouul of fee* than the Attorney,—d» you
Its ;■ r. ;srs f is

rShrl 7.™st". -ti n„ b.. ™ ..

UMtion to which Attorney.-charge* ye liable, 1 .hould »ay xhm „
allowed on the a«rage of cauiei, heaide. their conveyancing, must pay them yii. inew‘o douhtThat there Ly be c«e*. and it U eaay to put a ca* of an, 

he ca*. of .uch peculUr complicaUon «.d difficulty, aa lo 71“‘« »
her* of the higher branch of the profenioo for aaiiMance. lu .uch ca.ea the *
„dof the cLrt. may mount up to a very high rate. « “ «
\vgtt pfop6rlii>ii of ciwoviVt f«s ihM Attorney n coiU ; but mo»l decidedly each c«e* vt 
»r« eiception*. Thew u i very rail! proportion of luch CMW.

^^JiDNESDA}\ U AL^GUST, 1847.

IJrcsfttt:—
I

WILLIAM CHARLES WENTWORTH, E.giiai, m thi Cuai*,

THE ATTORNEY GENERAL, 1 JOHN BAYLEY DARVALL, Eao,

ROBERT LOWE, E.g.

Tba Hontwiiblo J. N. Dickinaon, Eaq, Sooior Puiind Judgo of tho Sapromo Conn, called
in ind «amin«d:—

Tb*Hotii>- X wm ton f*Tor the C*'miaitte» with yoor opinion with rofi retioe to the edumuon ih»t 
Tounir nwn should uodorgo before iheir adniw^on to lUe B*r lu this Colony ? I Hunk I can 
yenturt to erprm a couija^^tent upltium upon the snhjecr, whatew a may be worth, u for eight 

I WM a Special Pleadur ia London, and during the wbolo of that time I receire i pupiU 
U Aag.. 1847. L my chambers, and garo them oral iosiruelion daily. \\ uh respect to tho ^

Ttiuni men for tbe Bar, 1 would wuh to confine my obsonrations to tho Common Law, that 
beine tbo branch of the profesnon I practleod in London, and which t am more conTorsaiU 
wilK lu the first place I would say that )OUPg men should undergo a coarse of roading and 
stttdT r>r fire, or at least A*ur, Tears; I would proposo that the afudenls should ^gio with a 
waU of famraciion wUh reference lo real property, and that ooiirso would bo ihis,--in order 
ibet tl'cv nicht .cqnirc Mch an ac<)oaintanca with the old f'orfal system M would w.ible 
them w'ootcr upon Uw study of tbo Uw of Ileal Property, I would i.ugg«t that they .h-mld 
peruse the first volonie of Robertson’s Charlw the Hlth, and Hnllani's Middle Ages, so far as.

latter goes into the feudal svstem ; having gone through these two portions of mt rodnetory 
readiof, 1 would suggest that tioy .h-o!d read that portion of StephenCommoutwws lb\t 
treats of Real Property ; having properly slndied that, and felt that they were masters of tint 
subject, I would sugeest that tliey sbou’.i read Saandon oa Uses.
2 That IS rather stiff reading ? It » stiff reading; I would then suggest tho study of 
Feame on Contingent Remainders; that is a book which not only eonveys a knowledge of 
it. sobject but also exhibits to the stodent a specimen of legal argnmeutatiou of tho most 
subtle, proOnod, aod eUborale rjuaUty. Then I would suggest lhat the sindonl should go w 
a lUrrislor who practise. Conveyanciog, and unleas he intend to confine himself to Convey­
ancing, as months with the Banister would be snfBoeut; having left the Convoyanciag 
Barrister, he ^ould enter npon the study of Common Law, and in tho first pisM be ihonld 
read Stephen oo PlMdiog; secondlr, tha folkiwiag titles in Selwjn’s Nia Priuv, via, 
Aaumpsit. Coveoani, Dsht, Distress,’ Replevin, Ejeolment, Use snd Oocupalion, Trwpsa*, 
Trover Cooseriuoniisl Dsmsges, Libel and Slander, Falso Imprieonrucnt, and Mslicwus 
Prosecution ; then I think he had Uttar study, nndcr a Bsrristsr,. the practice of Special 
ridding for twelve taonlhs; after that I would recommend him to read Gresuleaf on Rvi- 
deoce, some book on Practice, Smith’s leading oesea, and Saunders* Reports If five, or al 
any rate, four years were i[wt in such a couna ef study I think a young man would be >u a 
T4ry fur wty io'brgta praQCiei.
3. Vgor Honor reoomm«uU tbaV be aboald be i yatr with i Special Pleader f Yos, if bo U 
40 be * Common .Lew Barmler. 1 roey odd that tbe taaterUU do exist hero for carrying 
out this oonree of ftudy, boeaase I beliere more than ono Barrister pticiisot CooTeyanoiiig, 
and if Oariiston do not pra^iise lo a great oxleat there are SoUciton wlo do, olihoagh *t
would aoi certainW be *0 adTaotageoui that a young man abould study under a Solieiior m

* aader
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Qnd«r A BArriAt«r ; I 9bout<J. hoW6T«r» laftbat n jttr vitb a SpocUl P1«Ad«r ii ibiolatily HcnmLle 
•RMntiAl^ or olta tho plMdiogi would proUbly bo improporly drAwo, wodd b« d«inomd to, J. N. D«km* 
Aiid tbo client would b&TO to pey the coita. 'There Are ftererd BAiriiten beroi Meoari. £>nr« Mr 1^. 
vdl, Fifther, Broidburit, Lowe, Micfale, and olhon, in whoM chAOiben youo| men might * -
obuin inoit ralnable Inetnietum in the art of Special Pleading. 11 Aag.^lM?.
4. You Hato not mode Any romarki with reference to tbe Etf)ulty branch of tbe profcenont 
No: I hare eonfinwl myaelf to tbe Common Law^to tbe prepnrAtory ioatroction necMtry 
for iIm practice of that branch of tbe profeetion. For tbia porpoee I recomraond a leifiirely 
conrae of reading. Tbe booka I baro rorommanded aro few, bat I think a groat deal more of 
reading one buck twice, than of ooce reeding two books.
5. Wbat la >our opinion with referetice to the propoved Amalgamation of the pr^dicion t 1 
think it would not work well. In the Arat plaoe, t Think it woald bare a great tendency to 
disturb tbe present rfficlenoy of tbe profeulon. We hare a very able Bar bere, a far aoperior 
one, 1 Irrliete, to that of India ; indeed, from all I hare beard, I b^iere we hare a better Baa 
h« re thin in any part of tbe Brilbh Dominlona oot of EngUnd, StMitUnd, and IreUnd, and 
we hare alao a rert able body of Attorneys. Of tbo BarrUtera whom I hare tbe pleaeare of 
seeing practiaiag before me daily, there ia not ooe who woald nol hare anccoedod m England, 
prorided he lud frlenda to posh him oo. Poeaecaing, aa tbe Colony enjoya, mseb able prao^
I uioneri in both depart moots of tbe legal profeMion, 1 think tho amalgamation of tbe prcK 
feaaiun would work dtaadrantagooTMly in tho first placo by distracting the attontion of tbe 
practitioner. A Barriater, for instaoee, who bad a difficult caae to anawer, wbo bad io refer 
to Comyn'a, to Viner'a, to Bacon's and Harrison's Digests, and to a rsrieiy of cases and 
othor aathorities, and wbo had r>ot merely to setreb, bnt alao to employ much thought, woold 
hare hia atteatloa fliatraetod by serring notices of motion, by conaolting bia clients, aod by 
attending to the rarious and necesury incidenta of a salt, which are now attended to by tbs 
Solicitur. And, on the other hand, a SoUditor woald foel himself rancl) impeded In bis com* 
munication with hia cllanta, and in that proper attention and speedy action required in tbe 
corkdnet of bia business, were be obliged to bestow much tia>e In tbe inrestigation bf aatberilies, 
and in determining tbeir spplicabiljty to tbe dreamstaacca of his clients' casee.
6. There appears to be an opinion here that onr Bar is too good for n^tbat we are oot able 
to support sQcb a costly body ? I am not suffioenily conversant with the queetioB of expense 
to enter into that; but if there U anything in wbat 1 have ventared to ttate aboat tbe. 
attention being distracted, then the attention of tbo Attomey-Birriater, or Barmtcr-Attorney, 
being distracted, blunders would probably occur ; tboee blnndera would have to be amended 
those amendments would be atteoded with expense; and tbe extra costs upon tboee amead' 
msDls might be equivalent to the extra eotis of the two fsnetionariee at present, nnlees tbe 
practitioner were made liablo, and if so, the profesnon would not beao aftractire u at present, 
and an Inferior class of men would probably at^ to. I would mention, ae to Instaoee of tbe 
detraction of mind which occurs from the nnioo of two braoebes of the profossioo, that 
an eminent Special Pleader in London, who had a very large bowcee, and seldom bad any of 
hia pleadings demurred to, went to the Bar, and was heavily oogaged io {wactice; and he 
stated that he experienced aeriotts inconTdolence from his old clieats coming lo him to draw 
their pleadings at tlmoe when be shonld have been atndtiag bia briefs, and the fact wae, that 
after he emorgod from bia Chamber practice as a Spedal Pleader, and was oo^tantly occupied 
in Court, though a first-rate Special Pleader he, to my own knowledge, ftwqnently committed 
very aeriooe mistakes in tbe ploadti'gs whicb bis elionts (igainst hia desire) insisted be should 
draw. If that waa tbe case with a thorough master of tbe art of Special Pleading, It is not 
fanaardoua to conjecture that the same thing might occur bere from a combisatioQ of the two 
branches of the profession.
7. Has It over occurred to yoQ wbat ia tbe reason that the diviaion of tl^ profeasioB which 
exists In England haa not beoo irenaferred to conntr'.ea more recent i^gin, aa Americi, 
and tbe West Indies ? It has been transferred lo Jamaica ; the Attorneys there are s sepa­
rate ebss from tho Barristers. I believe it le so also in Barbadoee, hut I am not certain aa to 
that; I think also in Trinidad. Tlmugb in tlie West Indies Barristois practise aa Attorneys,
Attorneys never practise aa Barriatera. W'ith ri^rd to America, it is a fact that a legal 
practitioner h called an Antorney and Barristor*at«Law; bot I think that such emmect men 
aa Marshal), Kent, Storey, and Qreenleaf, altfaongh they may have bad the privilege of 
tiring as Attornovs, did not actually do so, bat that practically a dir is Ion uf the profeasiuTi 
exists in America ; that thero are some men who attend especially to oae brancli of the fwo- 
fesrion, and othm who attend to the other, io tbe aarae way aa in England one Barrister 
may bo a Special Pleader, another an Equity Drafismui, and a third a CuDveyaocer.
8. No doQ^ there is snbatantlally a divisiOD of labor ia America, still that divlsioo has not 
been formally established 1 It appears, from history, that the divirion of the prof^lon is of 
very great antiquity ; it existed at tbe time of the Kouian Common wealth, and albo in the 
BoiiiiD Empire ; and it has oxbiad time ont of mind in England, or for so long that the 
report books do not furnish an iDstaoco to the coDtrarr. 1 think it never conld have existed 
in (he various old countriea, as for instance, England, France, Girtnany, and Italy, for such 
a nnmber of years, or ceoturies I may say, if it had not been ^und coaveoiant is practioe.
9. Have you ever bad occasion to turn yonr attastion to the oomplrint so jwetaloat with 
refcrvDCo to the expenses of law proceedings here? Not hero ; I have at Home.
10. Do you concrive that tbeee expenses conld bo rednood by any mttna-^y any alteration 
in (be state of tho pleadings? 1 do not see that any olteratioB could be made in ibe state of 
pleading, because tbo effect of tbo syslera of ^lecial pleading is, that by narrcpwing tbe issues 
to be tried, the parties aro absolved from the nceearity of specttlaiing upon what points may 
pouiblj bo raised, and, therefore, do not summon unnecessary witnesses, which was, under 
the late uusclentifio system, a souree of considerable expense. With regard to tbe other 
^oceedings in a cause, I cannot aoswer in the gross; if I had a bill before me 1 could state

what117*1
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• w A* l» J/r. U*kni 9 p9m CbmmtU* 9M Oc49h^r, 1844.)
** Instractiona proO0#J.**^If a man gofU an Att(>rnav'a OAc«. and oncupica ih^ tima of 

UAttjp.,U47. it ia vary fair Uiat b« abodd pay for that; it oerlainlj appoare to bt nacosaary^
'* 'for Uia Mfe coodacc of a caoso» that tha Attomay ahould ba instructed to prooaed; whether 

six ihilUo|ra Md ei^ht-panoe ia tha proper snm I do not pratand to say ; bnt aa an Attortier 
ahonM be a fontlainant both by hia aution in Ufa and by eiiocalioo^ 1 think it is not too much. 
” Iwractioua to retain Mr. Foatar/—I do not nndcraund tbaL Drawing retainer and 
0^.’’—A raiaiiMr being naocwry, it a^Tpaara to ma that the Attorney shonld ba paid for 
drawing it. An it takes np soma portion of that lime, by employing which ha earns hia 
Uralih^: ha shoold also ba paid *' for altandiog Mr. Foster with iMa.’' Than, ** liutruc* 
ti<»s for eaao**'—There is a liiila difficulty in my mind with rafaranca to thia item ; the pro­
priety ^ tha item being charged wimid depend upon whether the instrnciioni were different 
from tba instructions to proaaod.
11. 1 undcreund “Iwruc lions for oaao^' to mean instructions for a case to be sabmittad to 
a CoQuel far bU opinion ? If mu ructions for caso*' ware asaeotUlly difforont from " (ustruc' 
liMs to proo^ * DO doubt this woold ba a fair charge. “ Drawing SAina and cgpy/’^{ think 
Uiaso are both fair chargee, brausc tha Altornay recaiTaa tho instroction, which takwi soma

V ** hano6^ for all parlies that ha should put it in a good shape; ha should 
taararw ba paid for reeatfing inef root ions, and fur drawing.
12, Do you thmk there is auy si-.go in that proceeding that might ba omiucd? I do not 
protoss to offer an opmiun ut^ the amount of the ohargi^. Thera are soma hcraa upon whicli I

r the circnuistancta of the case; m for insian^
Auanding Captain ikon, loslnicung him to prapara a pUn of tha land, shewing tbo 

Afferent eocroachmenu ^and tbe items immadiataiy Mlo wing, « InstructioM for daclarafmn ” 
appears to mo rather an objectioMble item, provided it ba nol a way of remuneratint 

^ Atu.nwy f.r $om<^ otW sarrica, io tba same way that apothecaries aro paid for altnnd- 
their patmts by oliargas fiir physic. « Drawing daclaratioD aod copyAs a 

^ter of pm^uv, I know that the Barrutor draws the dodaraiion.
"J! bJ™ 10 draw it ? Yea, and tliat la a fair charge ; bnt, I think

Sr• w a good hem, unless that U a mode of psyiog fi*
Twid fA# ^ ^ f“ aby^iouabU principle, becaosa each plaoe of work sho^ ba

I ^ “J “ooWM-.ry eipowe ?

15. There IT. . fw»i m«ij intwlocBtory appliettioiu irieiDr oat of tUa nc» Draciie. th.t 
ax« under tie old prwtioe of th. Sort of Kin^. ^ah » Yo^ therrSnJtel

“Hr
‘‘ “ i'oposeiWo for «ot

;; ^.,rr" *“ “ ^ -»■»■>-

1ft t ** to *y tia expcaise of vitaeKe. t Ye*. 

haToansae sinca theiatroductioo of the New Rula^Ton ^
ewuMU iftT. aot LaerMwd by rauoo rf iho ‘PP'*'
m oartajo fiifrt iher d^ «»*ii -__ ^ aadings. They have , but assuniiog tb«it
conuterhalancad b^the greater precuk^it?^?? expoose is more than
i.has tie ruk of a ‘ Court, it dimin-

•iimii.iLd'iift aumber; by ^ *PpU«tioa, ba
fftrtn ? I do aot kao» ihiLb^L^f!^. . ^ <}oo«Uoq wu u u, . mere muiar of

I Uiiak tia ouutioa of .bo«ld*^“i:t^;S“S

7'“* bu baaa «a-
country was darisad more for tho pleading which haa beaa introduced into this

that, P“Wlc oonva.
^wt|aitlttOB«hthaiMlfof biLw
R^x«f of iha Cwamon Law Coouniiuion*. ^

l^W

i

» i
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Vr.«icp of Vl«^i^gr»S rf*2d "'“

lu .Ut pm of ,Uir Report in ml,^u!!L S.7^ ?'*
io icprd of tlio UniuTiut« of AnSi« Wor^ ‘
« Ai.oib« ,11 etmwqocnoe *tt«HU« apon ’cU ^y
*• CMion bM DOC U«n OTolvod in tbo cjMdim* it ^*7 ^ “ *** *”• P"“‘ <«f 4«-
" it from tbo proofs anU allegaiioDS Uf.«e b“«n*i« of tbo Jadga to eztnet
“ .ho cico. ann^aiD, ihu fS^mi^ Lt ^ <^
*• in a distinct sUpe to tbe iurr for tbair anr.^ *“ coatrertSTsy, and to pasoat tU lattor
“ tumult of a tri^at NUi Pri7s rendm •« ’ 7 *’*’*‘‘ *** 'Hii-iitj and
« conducted." I eabmiVSat a “ ofMuXfectiTsly

seotment of a oaee by tbo Judgo to tbe iurT^^ncctJt^'t"® *^*** f»dl«atos tbo popor pro- 
and (ho puWio. ’ * * » ^My pm adTutUfiO to^tor.

.xpnse of tl««, intofloSto^T tlT““ ^ Tbe
of h new irial. Tb«e ie nmcaT^rii counterbeknoed by tbedecrewed ntk
old. and after aU, ch« ple^iiog tluu under tU

oondSL Jl.?«. frequou^ aould .bey £ *, if .ho ea««

«7

Tl« HoamhU 
Js H. t^ku- 

m. K»|.

n A»if .H17.

tT •'>‘1 conaideration. tUt the
I ^ ^ Iho proftoemo ,ould render tU administration of justice che.^ to the

lio fh K ’rj*“ = “ ‘‘kiog'tbe arerajerf «rtloM
tbroQghont the year I should aay aou Eton if the present diris^n should oaiae some
*^7l ^ *u^ eompensaled by tU raperior manner in
^ ch tU bMiaaes wold U o«nduotod. I do act iLiok ibat under the sjaimn oi amalga-
fht.T ‘“r* Attorneys or suoh good Barrisiem m at prceeniri
thiuk WO hAvo now food Bom»iaw «ad food Attonws. I iut ajoiimo ilik by 
referrlnf tf> tl^ auto of tbo ^^rofoasM &t Homo, wlme U is known that Ui.^oo fOQtknwfl wbo 
pmcijse u ConToyanoinf Uairutors &ro miMih more amioont in tbst Inaeb of th©
profemion than those who practise both m Cooysyanowi aod as Efioity Draftsincftr 1 am not 
awMo of any drst-rate Equltj Drafuma© who pracOees also u a ConyeyanikT; nor, oo the 
other bfli^, am I aware that any one of the first-rate Confflyanoera pnetiaes also u aa 
^mty DraHsmaOe I think, moreover, tbat pleadbgi at lloiue are more carefoili drawn bv 
the SpecUJ Pkadera ander, tbia by those at the Bar»
2*. By Ikt Chairman; Did not Sugden prscliw *t both f No; be gure up his ConTeyendeg 
prscfjfo when he took to the boii«»» tif a Chancery Barrister.
25, Profttoa? lie Dover praclwed in any Court feneraUv, bat merely WMt in os speekl 
oooasjonfl to wfue thow qaeauuna of Real Property Law with whicb h% aa a Conveyaimr, 
wu particalarly eoDvereant.
2S. The question with os appears to be, whether a ebsaper arttde, evsa thoofh it might be 
of an inferior quality, woald not suit ns ? To view tbe matter is another light, tf the prae- 
tittoserfl aho&ld booome infmor mea to wbat they are at preaent, of conne Uuire wooJd Mt 
be ao good a body aa yon bow have to sslect Judgea from.
27. By Mr, DartaU: Do yem think the existence of a third body, distinct from tbe Aitonser, 
interpoaea any check to dishooeoty, or that it is any safegoard to the iuUraats of tbe com- 
inuuity ? 1 aut not prepared W speak upuu that.
2S. Might not tbe employ meet of a bo<ly of men who bad no direct interest in tbe renlt of a 
suit, du away with the apprehension tbat ury iudlreci meaas might he retorted to for gaioiog 
tbe end dasi^ ? Tbe ^rristor shoeld never identify himself with bis client; hk legitimate 
business ia to present vguments to tbe Court aod jnry, aod to see that the Court aad jury 
have the case properly thought before them.
29, By the Ckuu'moH : Stdl the Barrister pceaents tho oaae which tbe client lias fumUbed 
hire with, through the Attorney ? No doubt; the Attorney is tbe agent between the public 
and the Barriater.

The Barrister oan know nothing of the case but what bo gains foom Uie brief fomkhed by
A L ^ ^ ^ W »A ♦ _ - - A _^  ▲ A k^ ^ ^   * - ^ mmrn4 ha U

rnsrer oan xdow Dovouigoi me case o«i wuac uo gatua iruau ui« vx^i iujumoc^ vj 
tba party ? I think it is an advaolage that the Barrister ahouki not be mixed op with the 
party himself, and if be have £rert atmonree with tha ^eat, be a man of genaroos 
eeBtimems, be may an tew ioto hk client's feeliugs, and oome ioto Conrt kdentifying himself 
with ibe whlek \m fibiMtionxbl^ There is another circnmsianoe io wbkh [ would

04^ auiMj Macawsa auav aaa# ve/vaiew er <wv»a<4^>#| — ~~

ritb ibe |>arty, which is objectionable* There is another circnmsianoe io wbkh [ would 
advert, whsob ia, that if the profeeskra of Attorney and Barrister were ooe, 1 do oot think 
tbe profeamo of tbe Attoroey would be advanced in aocial estimatku. X ihlok in that oese 
tbe profesaiou of the Bar wonM oot be ao attractive as U ia at present, and therefore tbat 
yoong men ol‘ talent and station would not be so apt to taka it up as a profession m they 
would aodtf the existing svstem; and I U important that men of edocation shonld eotor 
the Bar, bocaue it is fron'the Bar that the Judges are selected, aod it is also highly desirahle 
chat a portioD of our Leguiators should be taken from tho Bar ; it is so ia Eogland, and the 
Members of the Bar are certainly oot thought the least usofol in the House ^ Commons.
31. By Mr^ Vurv^U: Is there any advantage derived from the practice aot allowing Bar- 
xisien to Ciime into direct coomunicatioa with wilneeses ? 1 thiok so; for the reason 1 have

stated
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Tl- H«»«W 
J. N. Dwkin- client-N. Dwkin- client. nf Tonr eridonoe ycm sttted thn oonrso ot

•90, Iw). 32. By fiU! Ci»mnm .■ In tlie comroeneement of 7 Wore ho el'ouM nndortake tho
---------- ' tegid »tndy which >-on think • young mn M^hat eonrne of cdncntion bo elicmW

n *»»., 18«. of tbo puWio. will joa o not wffiaionlly aeqiinintod with
adopt proTioua to hit ootonog “P®"‘•ff**! l^who fooline* and riewa of tbo inhabitanti, 
the eondition of aoadon.ie. in tlua Colony, or the
u, »y what onnr« ahoold bo h«o adoplod. „ tTSain a etadowt'a mind for

Tyumen .r .h. ITTS.,. M c.«:
the courao of oiody ^ If only one of tho two aiodiao ehoild be
brid^ the Clft«c9, Meihounttio^ end Ih . r*«mm«nd the sludv of Matbomatia
adoptodt to all bnt the hicrbe»t order of win former 1 would IviigptU would be
in ;oforonco to that of L.gic, the tbo ^Slknf a mind
fooud a mocb earior taak than tho latter. By y ____ br Iona traina offonnd a mocb t^taak than tho latter, uy m, ■■ ^ „«ciaed by long traina of
would bo occupied by pure 52^^ but would obtain cteai ideaa at each
oondnuona roasomng. ho would undergo .1,.,, m.thomaiiaal acience impattaoonanuoua reasoning. •’’uld un^o m«» » ^ p,themaileal acience impartt
«ep of hi. propwaa, «“lhe^wo“ d «op « lb .^e doctrine of Umiia. The
to most minds T«7 confused notions ti*.. aitM pp____ h«t anucar to me

^ those ilemeuttry bropoaiiions in ^fechamca and IlydroaUUes wh«h are «
Wh^n*a Mw'hankal EuM^and Whowell^B book oo the 6rtt three book® of *Sewtou
ripSHod o“ Umk The da..ioal .tn<hja 1 would
and Utin prose compoaitiuD. and the can-f.il study of the whole ot ***®
theaoa and Cicero. ^aMiViary to the underatauding of the oration^
with them abopld be minuiek aiudied. Aa auxiliary to tie
speaking 1 would recommend that atudenta should acquire a body ^"«*“**
SSe. rf exprosrion. from tho study of the Bible, BarroV. nnd Sou h a W n . '^e S^-
tor. Shakoapoa^ Milton, and (for their pure and «.mir^ Em,Uh) u^S., Ty
Cohbett. iTt the student tbA ha daily exercised, by the tutor, In pr^oe of ^ c^a. ^ 
tranalaring orallr the Greek and Larin orations abore cienuoned imm^iate y from the dead 
languages^into Kogiish, as if he was reading aloud from an English book. Tbo

furnish the stodcni’a mind with thoughts and argumen^ T n
trained to express immediately into the good English he would bare imbibed from the Bn- 
ftfh works I luLYe before naeutioned. I do not say that the student would thus bewme an 
orator, hot he would be more likely to become a reedy speaker, than by attending a debating 
club, and at all ereots his aeadetiucal stndies would not be neglected in attempung to ^me 
a speaker. For a knowledge of Ethies, so useful to riie sdeotific Uwyer, I SM m the Omrer- 
sitT wureo Cfcrro * Cffic%, and Paler’s Moral and Political Philosophy. For pr^ablerea- 
soAiog. so mdupensoW- to the Uwrer, ahould be studied Paley's Natural Theology, Evidences, 
and iZorw Pauiii^. From the above materials of EngUsh University eduwtion, it has 
ftcwjried to me that > yonng wan (with tn oxp«nditnre of not much more than half the 
labor roqoirod to obtain the placw of a first claia mao at Oxford, or a vranglor of rank at 
Cambridge) might be ^^o<r^ally trained for the l«gal profession, in dwnoMtfathe and probable 
reawniog, in Ethiee, in valuable points of historf, and in the graces of diction. From the obser- 
Tati«is I hare » defectiToW offered, some hints may possibly be derived by those in this 
oommniiy wbo take a laadable intCfest in the icstructiou of yonth.
33. Bv Mr. lUirvaU: h there any eacpbnation you would give, with referwee to thosUte of 
tbo prlf«»OB in America—» there anything in the pocoliar way in which sodeiy has sprung 
up there, which would aoeount for tbs actual poritioo of affairs, wiihont Mooeding that there 
H any advant^^ iu tbo sveteiuThe honorable Chairman has put a similar question to that, 
aud mj answer is, that I have no knowledge of America, or of its social asd fwliiical habits, 
except what every body knows and reads from the newspapers; but 1 oould easily understand 
that ibey would not recogniBC two ranks at tho Bar, aa the existence of separate bodies of 
Barristers and Attorneys makes the Bar ui aristocratioal professiou, and iu a denocracy that 
w<»ald of oourse be in opporiijon to the poUlical feelings of the people. They may also be 
infiaonced by a deeire for cheapness ; bnt 1 do tiot bedleve that the principle of amalgamation 
is practically adhered to, as I do not think such men as Kent, Marshall, and Storey, ^veever 
been employing their time in an Attorney’s ofiica. It may posribly be that those geutlwwn 
have associated with tbetusclres some inferior persons whom they have employed in performing 
the boriooss of the Attorney ; but I do not see that any advantage would ariso from that, as 
tbo bouness must be pud for, whether U were done by one or by two persooi. With reference 
to adminlw) to the Bar, I would suggeet that gcDtletoen should be subjected to the same 
ordeal here, as Attonieys are sabedtud to in England; it would not only be for the benefit 
of the pablic, but for the iulerset of the party lumael^ because be would tfaoa fiad in what 
coorisied bis str«igtb or bis weakness.
34. By fhe Channen. You would have the examination similar to that which Attorneys 
uodergo t Yes, npoo the tamo principle, maniog over the coarse 1 have referred to.
33. By fAe Attorney f?MerW .* Would you confine yonr examination to legal knowledge, or 
would you include the aud mathemstlos ? I would oonSne the examination to the
knowledge of their profesrion, because a yonz^ man might not have bad the advaatages which 
are possemod at ITome, aud at twmity might be a very poor cUsrieal scholar, and yet^ by pur* 
niog the legal eoanie I have recommended fri>m twenty to tweuty*five, might make a very 
good Uwyer.
36. Frescos to a party entering his came as a candidate for the profeesioo, would you 
fecommeod that he should undergo an examlaatiou? If it should be now settled that
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,;r.vioo«.y glFco. .. ycnn/^ 5 l/
Imimary to llieir beiag tdiuictod m l*y«l ilndanti^ ^ ‘Mirractod for tho e**miMUon, j-ro-

B9

..««r, :;xr5'7,:. E„,Sf ■'»
the uxaixng Ru]«e of V\ loading wew foundid «> which

kind ..f pira denominated th^FnFM/ VnAn thU pl(S whieb^k1n‘iu^\““

" one. and that iU adopj^^on iroold ba -Itended^wlth

:: iX.C fn JXHi K

.. srss Xx;[X/,"ir
■■ ”"rsrx otsrK i^ES’r
« Sciio btSh'w ” ®P®^‘ pleading, coS^La iu
“ CS%Lh ih^i- P«c»l«« to Uio Common LaJ of England, bj the
'■ L a .hl~ fiff 1° "'“‘•■‘'’'’"J between the partio* ia dareloped, lid prated
^ n a shape 6t for decu.on. If iW point >• found to conaist of matter of

« dFfendaS“u iSowLiT'^^^ pl«ding. the general iaatie is used, and under it, the

M fi! I ^ P'** “f e Di«e summary denial of the case stated bs
“ tJ ro^v'it S r ^efensi’e allegation on which the defendantmeanj

!he llw a^d li,? Td^i® w" *“**«•“ diatingniahiog the fact from
Ihe law, and vitbont defiDJD^ tho exact ooesUon or qoM^oua of fact to ha triA^ it r^t

« '' tborofgro, hajn»«M, that tho parlies are taken by sorprise, ai>4 find themselTv
mnuor of dofenoe or reply, whkh,^ the want of timely 

notiee, lljoy are not in due ooodiUon to resist* ^
n««U oommoa and indeed almost inrariablo oeenrreno,, ia the an-

« sccumulatioj. of proof, and oonsequeutly of expense; for as nothing is admitted
^ upon the pleadings, wh party is obliged to prepare hnwlf, as far as it w practicable, 

with eridence upon all the different points which the natnre of the action can by poesibilitT
'< p“o5 JnT^‘ f T “*"y *“y turn m ^nS

P“'™> ‘^y them »u»y be each as his adrersary, if oompelW to plead SDeeiaar
« would hare thought it uodofurable to dispute. «n»peue<i to plead spociaUy,
« V d *•* «*?«» to of lew, the iDoonvenienoe experienced, though of a different

Id

t*

44

44

•« n^ei;;LilrK\S- r ■' "Tr- %
.. d^? before whom the cense is tried, and their

it

<t 1 • 1 . : vvivrv wiwtu tue caose is tne<L and ueirdecuion, upon his suU enthonty, deprired as be genemllv is of the adtantage^ any pre-
« bl^’^MtUf “of““ !f - "*‘7 “ ^ books, isTften foLd to

ineonelnsiTe. It may eren happen (and that is not en unfre<)oet)t
<^r«nco) that tha controtorsy under this form of plea tarns Mtirely upon matter ^ law

■• tb^ b^ug no fact r«Ily in dispute *“ that caee the mode of d«i^ by is
«• ^d ™”P*ooed, and the trial might have been ^>ared eltogother,y^pvtiia

bad by the way of special pleading, and raised the queation op^emnrrer.
.. r 1 «“»Qaonce attendant upon the general issne is, that as the true point<« ^?Tf ’*J| '" ‘‘*® P'oeJiog. it beeoroea the bosiaees of the Jud^ to
.< f f .k ^ ‘be proofs and ^l^ations before him ; to sever eorrecUj the law frW the 
.. admitted from those in controversv, and to present the
« *d*r * ‘***‘""^‘.*"'P* ‘0 the jury for their oonrideration, an analysis which lU rapidity 
“»ndnc^ ^ Of * total at »M.;w,Ba renders extremely difficult, and which is often defetively

.. • '•' ‘b« *‘*‘0 of things here expbimcd, it is the natural effert that wh«i the goneral
'**'h "J!t "* tnstanoes to accomplish the purposes of justice,

OT

The lloQCfWjlr 
Jf ft. tfkk\n‘ 

won,
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70 U1NUTU 07 ivllif HOC r\fHaH lOFOM THAT <Rl.lOT CftUWlTTn OK 9l^.

tlw HoaorftbW M oren to tonnbftto U>o lofal dlipnto, And is folhvsd bj tU« spplmUon of tbo dsAutfd 
J* N. Dkkln- « |>srt^ to tbs fall Court In banc for s ootr trisl* TtiU froooodinr iovoWes tbo oMMisiiy of

rrapi(u1sti»ff, for tbo lofonastioa of ihat Court, tbo wbolo of vbtt posflod rkd ooo# st 
n'X"*^^'l047 <n wliich thoro ii no sdmi«i)b1e ro]>ort, oxoopt ibst of tbo proildlng Jodgs^ ujm

' ** whoso allogod omr in point of Uw tlio Appliostion no«a oommonly is fonndod. Tho motion 
** for new trial is, for this roosoo» booot with pooQUur dillicttUk*, tho offort of wbioh Ii, thst it 
** ulUauUoly fidJs in msDjr oases (ss thoro U rOMon to opprohend) whore^ in joitks, h sight 

to and Moooodi in Tnany OOM whoro thoro it in Tsolity no snficiont gronnd for the
** sp^^Uoo. It may bo added, iliai eron whore ftnoossefu], U giros no rodme beyond that 
** of awarding a now and eiponsiTO In«iuiry upon the matter of foot; end that with respect 
** to the matters of law, of which it may tnrcdre tho dUcuBsiot, they ore lees dittiDClly, and tees 

lousfiaetoril; decidod upon the motion for a now trialj than wlion rmsod by tpeoiol pUsodmg, 
** and so broogbt before tho Conrt in tbo first instance by wav of doourrer, for detorznio»t»oo«

** Dut theso onnsidoraUons giro on liadociaato idea of tlie oxtoot tbo iueonTfuioace 
now prod need by tho great and growing freqamoy of tbo motioesjB queetitmt indeed we know 

** of no ozistittg abuse of which the induenoo Isso wido, and the preesnro so intolerable. They 
have, ia a oonsiderablo degroo, impaired the value of a rordiot, which, aocordiog to tbeeocieot 
and true priu<u pie of law, was of e final and conclusivocharaet^, butisaowin eomaoylDstaore** 
ubjeotod to the revision of iho Court in h<me, oiul with so mnch fscUUy set onde, that 

** the party in whose favor tho opinioo of the jury is declared, bos, comporotiroly, little 
rooKm to rely on the pennaiioDcy of tiio odvanUgo he has obioinod, lie too efteu 
finds that it is bat oat auooaeafal struggle in on arduous snd expeusire con tost, wbiefa fs 

** to end at lost in defeat. Dut an efiect atUl more serious is the onmtUKis oxteot to whWi 
** this branch of practice has oeccoochod upon those portions uf tl>o pablic time properly 
^ deetiood to other omploymont. As on illustration of this, wo may refer to retarrn 

reodved from the King’s Bench, and Coimnoo rieas, by which it appears that in UlcluelTosf 
^ term 1829, ninety-nino motions for now trials were mode in the former Conrt, and forty* 
** nine In the latter; that in tho King’s Bench, rales AVrf wrre grouted open fifty^ibreo of 

these applications, and not more than four ruin for new trials olumately ditpceod of in tbo 
course the term ; and that in the Common Bleu thoro were tbirty-niue raW« A7w* granted, 

** of which ten only wore dbijpoaod ofi To such ooeutmUatioao, a<i<D^on of oonrse a made 
** in each suroeeding term; and were it not for tlie usistoooo obisiaed from tJio sluing of tlie 
** throe Judges out uf term, (a jurUdietko which In other respeots has appeared to us objec- 
** Uenablo, and to rei]ulro oboliuon,*) the result, os far os regards tho Court of King's Bench, 
** would be a total obstruction of the current of ordinary buMess, by (lio growing maeseeef 

arrears upon motions for new trUU. Tbo tendency of tho general isoue to give cccoskm tot 
such appUcatiODS, wo have already attoioptcd to explain; o^id we have no beeitatlor, ibere* 
fore, to atUibutiog to tiio use of that plea, the far greater pan of the evils to wlikli we have 

•• tboogbt it our dnty to advert, os connected with metioDa of that descri^Miun. We thiofc,.l^» 
** that its diitiM would supply the only practicable and Hf^ive remo^ly.

Other luouQVoaionesh, though certainly of leas momt'nl, result from that method of
’t plead

f

f

ding. It ofteo hi^p^s that points of law, anslug at tbs trial, reccivs no dedsiou from 
ihe Judge, bat are resorted by li^ for ihe opinion cf tbe Court in ; or, with a view

it UKTO distiDOt and solemn arguimmt before that Court, the facts proved are tfarofrn by 
oonsent of psrtiee Into tbe fonn of h imocisl case. K itli^ uf these methods is oemporablo.
hi |)oiat of certaiutj'f of dcftpanli, or of cl

** and Xhtk eubstituUeu for tbs latter:
** less degree, to the prejudice of both tho I mess, wiU) thbt which 1$ bjikmurrer.

e, like tbe motion for a uciC tmiqh in a 
loa, and to the drlay V pi0dic \

In comparisols with these disadvarM§cs resj^og from the
vsnienoes of special pleading are buignUUvuift It ib^tem^dHHeuU, no 
the matter of defenoe or reply in a form which sUoD h^^Wco

** and scottrate in puiot of faot; sod the oceaidunal conscjoencu of this 
** of tbe party, np^m formal defects not couiiocLud whh the JnsUee of#i] 

is not, like those arising from tbe general iAuSi ifitber of ordinary uccj 
in its nature. It may in general be averted by tbo diligoace a'od si 

** is materially alleviatod by tbe practice of allowing ameudmenls upcifodi ^
true that special pleading tondj to prolixity of stateaitut ou the which Is asufu<

** expense to tho suitor; but that expense bean uo proponion tfihe vast mcreose *4 eoets 
** resulUog from the adoption of tbe general l^sne. It a'cms to be oomsnoDly supposed, that 
** It is in tbe length of the pleadings, and tbo oorrespoodeet amount cf olboe foes, or fees to 
** pleaders or oounsel, puyaUo upon thorn, Uiat tho expense of am action at Uw chiefly connsU; 
** but this Is a groat mis^^ ob<1 one that it is very irapoirtant to eorroct. By for tbe heaviest 
** items in the bill of ooets are those wbkh relate to the proofs^ and more particularly to tho 

oouveyiDg of wiinesses to tbe assizes, and inoioUioiog them ikere; and, next to these, tha 
** most costly charges arise from tbe iransacUon of any kind eC*tenDees iu open Court, open 
** motion; tbe fees upon.pleading being ^comparatively speoJdng^ upon a p^ty scale. In 

illustration Of this, we may refer to tha bills of costs conUuAsd in ilie Appendix to our First 
'' Report. It may eosiiy bo oooceived, tberetm, that tlie gen<»il l^uo, from ill teaideney to 
** an unneoesaary accumulation of evidenoo, and tu moilims Ia i^ew tiiols, must often ulti* 

Diately load to a much greater exjvoDsa than eould have been produced by any probable pm* 
** Uxity in special p)ea£ng. Tbo preferaiioo duo to iho Utter nwebod will bourne still muru 
** evideut, when it sliall be oloared, by such regulations as wo bare suggested ioiitUar pests of 

this Report, and hope horcaftor to suggest, from some of its prUoipol isoonvenioB^ uid 
^ abuses, more pmicuUrly from thcee wbicli relate to the vamiy and prolixity of counts and 

pleas, and tho doctrine of variance.t Ou tho wboks tberofore, we entertain no doubt oi the 
** axpe^cncy of msking such altentioH in tho existing pr^tico as will lntro<luce spe^ pleas 
^ In almost every case, and la some actionv aboKsU altugotUer tbe use of the ganeral Usue.’’

* il^wusderwsrdi iboUsbed*by 11 0. 4, sod 1 W. 4. r. 70, «. 0.
I Hf'gulstleo luw htfa mads o& both tb^? Mibjerti; 277, 8C.
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