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EXTRACTS FROM TIHE VOTEN AND PROCEEDINGS OF TIF
LEGISLATIVE COUNCIL.

— —_—_ -

Vorms No. 7. Timxpay, 18 Moy, 1847,

12. Division of Lagal Profeasion Abolition Bill Cumumitien :—Mr. \WYeatworth movad, pur-
snant to aotios, That tha Select Cummittoe un tho Divisin of the Loegal Prufession
Abolition Bill, appoicted un 24th Sepromber, 1844, *tu ingnire ivto and roport npon
s the bast means of reducing the axponses of the law in all its branches; snd in tho
* gvant of thair Report boing againat the smalgamation of the profession by the wald
« Bill contemplated, that it be = forther instruction to such Commilteo, (o nquire
 inlo and report upon the best mode of proviling for the admission of youth eduoatad
“ in the Colony, to practiss as advocates in the different Courts of tha Colony,” be
re-appoiniad, .
Moved as an amend-nent by Mr, Browster. That the 1llouss do procesd by ballol m
tho appointmant of this Committee.

Debate enaned,
Questlon on the amendmrnt put and negatived.
Original quastion put and passed ; 1he Comuoittes ponsisting of—

Mr. Wentwarth, Mr. Cowper,

Mr. Mumay, ‘ Mr. Lamb,

Mr. Windeyer, Mr. Robinsan,

Tive Allorney General, The Colonwal Secretary,
M: Darvall, Mr. Lowe,

Vorrs No. 768, Tvmnay, 21 Serremezr, 1847,

6. *Legsl Profession Bill :—Mr. Wentworth having moved for and chtained leavs Lo bring
in A Bl io enabls prachising Altorneys and other persons, undcr osréain hinifations,
“ to be called to ihe Bar of the Suprema Court of this Colomy: and alse fo gewe fo
© Barristera of that Courl iko option of being disborred and practinng as Attormeys.’
Bill read a first time; to bs printed. and read & second time on Friday mext,

Yorm No. 78, Turnspay, 23 Sepremucr, 1847.

RTt from Committes on INrvizion of the Lepal Profammion Abolition Bill :— Mr.

‘entworth, as Chairman, brought up the Report and laid upou the Table the Ew-
danss taken before the Select Committen ra-eppointed on the 1Bth May last, to
inquirs into and report npon the begt monna of reducing the expeneea of the Law in
all its branches ; and, in the event of their Report being agninst the emalgamation of
the Profession by the asid Bill contemplatad, that it be & further instruction to sauch
Comnsittes to inquire into and report upon the best mode of providing for the adoua-
sion of youth educated in tha Celony, to practise as Advoestes in the different Courts
of tha Colony.
Ordered to ba priniad.

— T el B | = E— — =
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oNotr.—Mr. Weutworth's motion fer the second reading of thm Bill sapeseded by the Prwiows Quertion
s shéwn it the [ollowing extract frot, —

Yores Neo. T8, Fuipar, 34 Brrvewsea, 1847
5. Legal Profomion Bill —Maved by Mr. Wentwerth, That this Bill be pow read & secoed tima.

Tiehpte myupd.
The Colonial Fecretary moved, That the Goeslion be now mut,
H#t-.u bl bimanad.
weation pui-* Shall the Questian be now pot ! 4
Comortl dimided. B
Ays. 3. SNess, 113,
Mr T.owe, Mr. Borry,
Mr. Brewster, Mr. Lord,
Mr Rubinapn, | Teller. ) Mr. Cowper,
Mr. Wentworth,
Mr. Lamh,
The Collector of Cuatoms,
Cuapiain Thonaresy,
Mr. Parher,
Tha Coloninl Secretary,
Mr Grant,
‘Th' Auditor [;m:

The Colonlal ‘Treasurer, {Teller.)

1.187T OF WITNLESSES EXAMINED.
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NEW SOUTH WATLES.

PROGRESS REPORT FROM TIHE SELECT COMMITTEE

OR THE

DIVISION OF TOE LEGAL PROFESSION ABOLITION BILL

Tar Sgrecr Commitres of the Legislative Counctl, appointed on the 24th day of
September, 1841, and re-appoinied on the 18th May, 1847, * with an
" 1astriction Lo enguire into aad report wpon the best meams of reducing the
“expenaes of the law n all its branches; and in the event of their Report
“bring nyuinst the amalgamation of the Profession by the said Dill contem-
“pluted, thal it be a further instruction to such Cummiller, Lo enguire into
“ and report wpon the beat mode of providing for the adminion of wouth,
“ educated in the Colany, to practise a+ A«dvocates in the different Conrts
“ of the Colony,” have agreed 1o the following Report.

Upon the question referred to your Commitiee, as to the amalgamation of the
two branches of the Legnl Profession cuntemplated by the Bill submitted to them,
{;ur Commi!tee have examined a Emat many wilnesses, consisting of Judges,

armeters, and Altorneys, among whom considerable diversity of opinion exiats,

The Chief Justice, and Mr. Justice a’Beckett, econsid.r_that little or no saving,

in point_al expense, would accrue lo the public from such o mensure. 'Iﬁe

‘I "Master in Equity, Mr. Donnelly, and the greater number of [he cys ex-

}

f amined, consisting of the older and more experienced of that body, are of the same

5 iIc Wou yery conexlerable
7 R, Johnson, thic most sanguine ol This cTass oF witheseea, ® in al
e saving would be EII% pef cent ; _-:Egrng lﬁcmmbﬁ

Mr. Mic a_Darrister, and some of the juniors of the Attorne

ol

opinion :
assert that the savin

to the pn

“ent. ; abTamniag Counsel's opinion, ahout sixty per cent ; conferences with Conn
" sel, the same ; and in (he ntder ordinary expenses the saving would be, af least,
-I r . e

twenlrﬁve per cgnt." Now, 28 the soundness of this gentleman s opinion s inoak

_.._-——-

materal, as aficcts tha question it iesne betwesn the profesrion of the law and the

public, whose interests should form the paramonnt object of consideration,
it 18 important o arcertain how far the conclusians of this witness are borne oat
There can be no doubf, that whilst the amalgemation, which is now sought
o be re-established, did exist, the expenses of law suits were not smaller,

nor even ¢o small, as they have beep sinca the division of the protession was final]
eatablished h% the JHQ%E! of the Supré'ﬁl_e_cm_ﬁi evidence of Mr.

Gurner, and the table of costs, before and since the division, compiled by that gen-

tleman from Lhe records ot that Court, esiablish this fuct to the satisfection nf your
Committes, althouph it bas been contended by some of the witnessea, on the other
side of the question, that t1he selection thus made by Mr. Gumer was too sunall to
give afair avemge, and, moreover, that no such comparizon of hills of costs, how-
evet extensive the eelection, would lead to a correct conclusion. Yoor Committee,
however, do not admit the force of this objection ; they eonceive that Mr. Gurner's
selection was large enough to give an average, which, if not mathematically correct,
in otill more worthy of reltance than any hyputhetical opinions or reasonings,
which have been addreesed to ihe Committes by any of the udvocates for amalga-
tion. It muat be recollectad that on this parlicular snbject, the opinion of a
gentleman who was for upwards «f fiftecn years the taxiug officer of the Supreme
Court, and nho has been conversant with the comparative working of both systems
for the best part of a long hLife, would of itself he untitlcﬁ to very grest
weicht. And seeing that this gentlemun’s opinton is backed by the statement
which thi: tabular comparison afford«,—by all the older and more experienced prac-
titioners omiong the Atltornevs,—and by the Judges, who have been examined, your
Committee cunnot hesitate as to which class of apinions the preponderance inclines.
It is,indeed, clear to your Committee, that the opinivn of the principal witness, ¥r.

Jobnson, isbused on an obvious fallucy,—that the profession of the law ienot 2
H7—b T ) division
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PROGARIE RETOET FROM IHX FEIECT COMMITTEE ON THE

division of labor, but a multiplication. His proposition iﬂ:—.'l"{'t the * diriaion
“ of praclitioners into & number of Lrunchea 1 strictly a division, whereas Lhe
* accumulation of practitioners in each branch iz stnctly a l.""“‘P]'“,”'?“' o
" doubt it would be exniemely beneficial, if there were Lukiness ruflicient, tor
" praclitionera to confine themselves wholly to une branch; but it 18 palpable, thot
* the necessity ol employing ane legal practitioner tu instruct another iu the samt
“ suit, caur:d a multiplication of labor.’ _ 2

Let us cxamioe how far his premises warrunt his couclusion.  The multiph-
caiion of labor which he adverts L, arises, it ir alloped, from the necesmily which
exiats, in the presant state of the profession, that vhe practitivner uhuul_d imstruct
another. Bui would theru be any less labor, if the Bariister were to receive his in-
gtructions direct from the client? He must be instructed by some one ; and il he
had to gain the information in this way, which he at prescut derirea from the
Attorney, the labor of s0 oblaioing it “nuld,rmhlhly, be grester than ot presen,
apd muet be l:raid for 'n addition to his brief. \\hat maitens 1it, there-
fure, 1o the client, whether he pay the Attorney or the Bamsler for pre-
paring a brief, since a brielf it i evidenl must ba preparcd (whether the
prufmicm be amalpamated or not,) in all caser, except on ordinary motions
m Chambers. And as to such motions, they can be made by Atlormeys now, if they
choose Lo argue them in person. It appears indeed, that several of the Atturneys,
impelled, doubtless, by a laudable spirit of cmulation, are in the habit of ar-
guing euch molions, instead of pursuing the more lucrative course of giving a brh?f
to Counsel. [f it be true, therefore, that a raving of filty per cent. to the public
would arise from this course,—after the propused amalgamation of the Profi asion, the
public can effect it now by employing Lhose professional gentlemen only, who are
not in tbe habit of giving their Chamber practice to the Bar, The above reasoning, 1t
wil be been, equally aprﬁiﬂ to acase for an opinion or a conference, The fucts on
which on opinion as to the state of the law arising oul of them is required, must be
collected from the client either by the Atlorney or the Barrister, and the labor
altending this operstion must be paid, in either case, by the client, indepeadently of
the fee for the cpinion itself. And as to the alleged saring in the preparing
of epecial pleadinga without the intervention of Counsel, that is & saving whiclh any
Attorney competent to draw such pleadings muy effect for hia client now. But the
fact 18, that epecisl pleading is 80 difficult a scieuce, that most of the Altorneys
wisely abstain from drawing pleadings where any great nicety is roquired. e
scems evident, Lherefore, upon the whole, that the olleged multiplication of lubor
which is complained of as the eause of fuch increased eapense to the public, has no
foundation; and that the division of the profession which now exists iz stictly o
division of lnbor, and attended with the usual resulis of such e divisioa—nuperior
skill and cheapness. This is well exemplified in the evidenceof Mr. [loss Dunaeliy,
who, in onswer to this question,—“ Supposing an Attorney chose to do all Lthe busi-
* ness bimself, and not to be in partoership with a Barrister, would there be u
* sawing of eapense in that ease 7" saye, " [ thitk not, because he would have to
“pecform the duties of both Attorney and Barrieter, and that would, of course,
“ require more labor than if he did the Juty of one only. Indeed it would not, eveu
“ then, pay him so well, because it would give him much more trouble to look up
“ cases, and to perform the businesa of a Bairster, than it would vue who was
“nccustomed to 1. | know iu my own case that if [ have Common Law busigess
*1odo, it does not poy me, as I do not understand it so well as Equily business,
“and it takes me much longer 10 luok up cases. If, therefore, the Allorncy were
“ to perform both his own duties and those of the Burrister, he would be Justly
" :ntit.ledhln the double fee.”

Ir. Donnelly being su ueoilly nsked whether ¢ the client would
benefitted on the whole, by %h: mg nfylhe attendances on the Darrister, ulm,hl:
are now allowed on the taxation of costa?’ answers no; because the Solici-
* tor would rcguin: betler pay ss he woald have to neglect his business while Le wus
“m Court, and he must cither have a partner or a confidenial persen o attend to i,
“ But the two branches of the profession are so widely different, that I do not ihink
:: Lhey could be amolgamated. The Solicitor has principally to talk to, and receive

inttructions frow, tus client, and to arrive a1 the facts of & case. The Barrisler
“ bhes to eearch out sutborities, and requires {o be quiet and undisturled in con-

i ductinﬁ his buginess out of Court.” And agun tbis witness observes on the same

fI

Ii

[

|

subject, “that a person acting a8 both Barrister and Solicitor would have no chance

i: when apposed to & paity acling exclusively as a Barrister, and that in fact i
:;:Elgm_?auun were allowed, Em wauld atill be a practical divislilur:l;l:fntchal;:u-n
SELOT.

Io this opiniou many of the other wilnessss and i '
_ _ : articular]
Justice and Mr.?::.ilu:e # Beckett, conear. The former ;l'.l'l'-E'E ﬁml in :’rui gliin?}r:?:

Lend, * where exch of the branches s entitled 1o ret i '

b ec alike iu both, the pn
:l}emlt there has beeg umong others, that a nr.-l:nmtiun has actually t:klir:mf:::
"lnrlpurposu of convenience and ulility; thet the most trupted Atlorneys Il'.:: u-

arly confined themselves to their own branch of the profeseion, never Lut,urler?m':

" with
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“ with that of the Bar. That, generally spenking, those who ' :
:: hmunheln wera the least distingnished ?n E::h, HEI::l that th f::td}::lel:“mb:ktt
out en mcome by trespassing on the province of ths src branch.” That ae
to Lhe saving of attradances on Comnsel, “ that in a paltry item :” that as
the preporation of briets “ thers will be no seving whatoryer o that the Attorme
s his clerk wHl prepare his brief and charpe for it lecﬂrﬂin'rrly, and that he (the
Lhmf Jplttﬂ) du=s not ses huw the Attorncy could cundu:l?a case without oge :
‘ﬂ‘ll:t]n lct the propused ammal.rmmation would come to thia 1= An Atlorney am-
“bitiour of display, will addreis himself as mach as poasible to the businesa of the
“ Bar; but as he cannot do everything himeell, he will (s an Attorney) simply ree
‘“hts clients, while the practical part of thr business will be conducted by a crrrk ;
" the cierk being the Attorney, and the Autoruey the Barnister. I cannot see ln_r'
““bencfit iIn this. The Barrister will do the same. He will sce the clients: but the
“Attoraey will be the Barrister’s clerk, The eonvequence will be, that you will
“ have inferior men in each branch, Certainly a few pounds may be saved m some
‘“cares, But these wili be very few; while the expense 18 likely to be preater in
“ the nggregate, (roni a vnriet‘)]r of circumatances. Mistakes and neglect are con-
“ tingrencies tot to be |_D!"|'l ng t of, whers il"]i?{.lﬂ'lpt':ttl:ll persons are cmpluged. Aud
“ who can ever mscertain, which of the duplex party employed, is to Blame 1—ths
" Wuiety thal ia Parrister, or the moiety thatis Attorney ! [ think it important, how-
/“ ever, tu maintain the separation, in reference to higher ends and objects than the
“ tnere subtraction of a pound ur (wa occasionally frum an Attgruey’s bill. 1t ieof vast
| ““unporiance to have a lcarned, efficient, dignified, and able Bar, But the Colonial
J “ Bar has until of late yenrs hada low reputation. And one great couse of this
I *“ has been, the allowing of half educated mep to practise in both brunches of the
“ profession.  Thera is not suffivient, under such m system, o reward & man of
“ greator smoont of tnlent, and higher station in .-tueiety, for underygning ecvere
“windy; wod acquiring the meny accomplishments which adurn the Bar of Britain.
“ A man ol inferior capacity and stamp of characier, by gniting the two bremches,
“ guing a livelihood, though scurcely enough to muke him respectable ; while the
‘“lras whicll ha abstracis, trom those who would otherwise practise exclusively as
“ Bamsters, deducted from thi- income of the laticr, injure these iomeanoreably.”

Being asked whether it is not in fact one great objection to the p
rmuglzamation thnt it would be injurions 1o the junior Bar? the Chief Ju-tice
replies, *“ | think 1t will destroy them; which, in other words, is to sy, that 1t will
“ put an end to the Bar itselt.  For you cannot meke a perfect Barrister in & day.
*There must be expericnce ; and, lor experience, there must be a Rursery. We
** inve nurearies for seamen : —we require one for the Bar.”

ileiny asked his upuion as to the effect of the measare on fees 7 The Chief
Justice repliea—** that the tendency will be, if anything, to increass them. [ con-
““sider that, in many instances, the fees in this Colony huve been extremely inade-
“quate. The fece in Van Divmen’s Land were larger. | have known three hun-
“ired puineas given to defend a prieoner, [ have have heard of one Advocate, (bat
“ I do not know the tnet myself) petting a flock of sheep for his services.”

Mr. Justice u’Beckeit’s opinion as to the sormized sarvinz of eapense Lo the
public, is quite in concurrence willi the Chief Justice’s. He say<, “ 1 fzel satisfied
‘ that Ly the proposed cliange the experiss would be little, if at all, leas than it is
“ nuw of casrrying a case inlo Court.  The experience of the past in this Colony is,
“ at all events, aguinst the supposition. [ have reason to believe that the feea now
** marked upon briofs fall far short of what they used to be when endorsed by one
# Attorney for Lhe purpose of being delivered to another, Ome of the moat popular
“ then iu practice | remember remarking to me, in allusion to what he called the
“ unjust division of the Bar, * We don’t give Barristers such fecs as we usad to give
“ f ourscives ; Lhat bricf you now hold for three guinens would bave been maiked
“‘ten if 1t hud been given to me.” Bul, assnming that in svme tnfling respects
“ the expense of particular proceedings would be less, the client, I fecl assured,
“ would have to bear Lhie cost of a great many experiments and hailures that would
“ never be attempted or risked by the Bar as at present constituted. It must be
“ borne ia mind ton, that the proposed change will not necessaniy protect partres
“ from the churges incilent to the.employment of drffrrent persons as Barrister and
“ Attoraey ; neither will be bound to sctin both capacities, nnd in point of fact itis
“ more than probablie that all those who are of any standing m either profession will
# conltnue to prectise oily in the vocalion which they have hitherto respectively fol-
“ lowed. Conceding, however, that the object of dimmishing expense would, in some
‘ degree, be gaiusd by the proposed change, I atil]l think the small extent of benetrt
** thal would accrue 10 the publie in this way would be more than connterkulunced
“ hy the numervus mnd move reneral evils which the systam would in other respecis
“ nromote and induce. §F dimioution of expense be a destderatum, there 13 a
“ much more certum aud direet romd to its attainment, viz, by fmming some 1nore
“ equitabie and rilisfuctory regulations than thuse which now prevail, in regard to
‘“ the Atturneys Lills of costs; another means of further protection to the suitor
“ would be to give the Judges the power of ordering the Attomey to pay the costs

“ of all mutions and summonses dismissed on the ground of technical vbjections
“ arsing

ey
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 arimng from hia ignorance or neglizeuce. Thesc objections are a very ferlile

" gource uf expenee and delay—of profit only to the Allorney—of no rervice 1o

“ ane party, and of great injury to the other. There nre, however, suggeations

“ which belong to wider considerations than I desire to cater into hero ; suffice to

* say, that I think law expenscs will, in the main, be very little d'm:f“ﬂhEd by

* altering, in the manner proposed, the present stale ﬂ!‘ the Gnlc_umnl Bar.

This testiinony, it appears to your Committer, 18 conclusive that there ?’"“]d,
be little or no raving of expenae to the J:ublic from the proposed amalgamation ot
the profession ; while on the other hand the attendant evils would be numerous
and uneguivocal.

Among them may be cnumerated,— . : '
1st.—The remoral of all that legal responsibility for negligence and ignorance which

now attaches ¢o the profession of Attorney, nnd which, it i3 conceived, would

merye in the office upﬂdvucnte, which would then belong, indiscnminately, to

all practitioners. ) .
20d.—The great stimulus such & change wonld afford to speculative actions, and

actions arising from the feelings of elients, against both of which the check

new offered by the Bar will have heen removed.

3rd.—The decreased akill and efficiency of the profeasors of the law pencrally,
sttended, probably, with a corresponding decrease of character and reepecta-
bility.

'Ilh.*ﬂl{ mnevilahle tendency of this degeneraey in the profession to degrade the
Bench, and ultimately to impeir the efficient and dignified administration of
justice,

; Upon the whole, then, your Committee, after tlie moat careful examination of
the Evidence adduced, see no reason to recomniend the adoption of that umalgama-
tion of the Irgal profession which is provided for by the Bil referred to them,
Your Commitiee, however, are of opinion, that somic impediments are thrown in the
way of the due administration of criminal justice, by an insufficient attendance of the
Bar on Circuits of the Rupreme Court, wud 2t Quartcr Sessions ; and with a view to
remedy this inconvenicnce, recommend Lhat, in future, Attorneys ehould be
E!aned to acl 1n the juint character of Advocates and Attorneys in both these

urie.

Yoor Commillee have aleo come to the conclusion, that young men, born
or educated in the Colony, of competent character and attsinments, should be
admitted to the Bar of the Supreme Court without being under the necessity of
leaving the Colony and studying abroad.

It is also considered but just to give those young men, who not having had an
opportunity of Leing called to the Bar, have become Atiorneys us it were from
corapulaion sather than choice, an option of still joining the higher branch of the
profession. ]

It haa Jastly been deemed expedient by the majority of the Committee present
AL the consideration of Lhe heads for this Repoxt, to give to all practising Burristers
the option of being disharred, and joining the lower branch of the profession.

Such are the recommendations which your Cormittee would subatitute for
the proposed amalramation of the two branches of the profession. They conceive
that by the adoplion of this plag, the skill, the efficiency, and the respectobility of
the legsl prolession will be maintained or improved, whilst from the alterations pro-

there are strong grounds for anticipating, that thilgh the profession wonld be

0 every woy deteriorated—deteriorated in competency—deteriorated in character—

deteriorated in its influences on the Beoch, and on society at large, the aingle
object aimed at by the reformiats, the diminution of the costs of the law, would not be
achiever ; but that these costs would, on tbe contrary, as the past experience of
this Calony, and the present experience of the Siater Colony of Van Diemen's Land

abundantly ahew, be on the whole augmented. And that the only result of this
redical change would be, that the Attorney will be raieed to the rank of the Barrister

and the Attorney’s clerk to the rank of the Attorney ; that there would, and must
of necessity, he 1 place of the ancient and weli defined division of the profession
which now exista, a practical division, less obyious indeed to ihe public, but
still 2 real divigion, aecompanied with all that miscalled multipheation of labor

which ir the sole objection entertained against the continuance of the Bar in its
present form, and involving an additivnal aud irresistible element of expence to the
publu:! viz.—the tendency to increased lees, the regulation of which, after the amal-
gamation, would be left 10 the partial discretion of the pariner or clerk of the
Advocates de facto, whom it is propoeed Lo associnte with the class of Advocates
de jure who now exist. 1t is true that it has been contended that the taxing officer
would remedy this abuse ; but the past history of the Colony is a enflicient anawer
o thie eurmise. There is in the whole body of Jawyers an esprit o corps, the
natoral and inevitable leaning of which is arainst the public, and in favor of l'l.hu‘:ir
own class.  And tliere can be no well founded expectation, that thia check which
‘M p2st Lmes was found, and indecd admitted by the very advocnles of the chauge,

;: ltalnr:: I':-r:e;:;l:.iequnte for the due protection of the public, would be more eflicacious

Your
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Your Committec, in reference to tlas subject, have only furtlier to cheerye,
that it ia not Ly degrading the Lﬁgﬁi Profession in tha wa proposed, that the
expense of litigation can be reduced. Thin evil, if it exist tu lge extent complained
of, would not be mitigated, but increnscd by the introduction of measures tending
thus to degeneracy in the Bar and tha I3ench ; since it is upon their learaing, Lheir
character, and their integrity, thut society is, and must ever be, mainly dﬂpenden:
for the vindication aud conservation of all ihat is most dear and valuable in mocial
estimation. The sure way of attaining this great end—the cheup, ns well as the doe
dinpennn.tinn of law 1s, after making provision ‘'to secure,” in the words of that
eminent jurist, Judge Storey, “ the upright and enlightened administration of justice,
“ by encouraging talented advocates to fit themselves for eminence at the Bur, and
“ by supporting with liberal salaries the dignity, the virtue, and the independence of
‘“ the Dench ;" —is to cut down the oppreesive fees which are exacted by the (Govern-
ment [rom suitors ; —to get rid of the senxcless jargon and prolixity of some of the
forms of law ;—to do away with those subtleties and niceties which are the ground-
work of so much technical and expensive ergument in Court on matters not at all,
or but elightly connected with the real merita of cases ;=—to abolish all useleas
forms ;—tb cut off all sources of delay j—to establish a larper summary joris-
diction in tha Supreme Court in cases gsounding in debt;—to regulate bills of
costs Iin ull departments of the law, and suhject them, in every instance, to
due taxation ;—to give tha Judges a summary power of saddling the practitioners
of the Court with the payment of all costs resulting to clients from negligence
or ignorance ;—and, above all, to thoroughly cleanse cut that Acgean sty—
the gzurt of E%uity, and, instend of the prolix, dilatory, and expensive system
which prevaila there at present, to introduce a concise, simple, and cxpeditious mode
of proceeding suited to the wants and means of the community at large. Such, it
appears to your Committer, are the main sources of the expenses, against which the
puﬁi‘c voice hay been raized, and such the most prominent of the remedies which
these grievous abuses require. To devize a complele system of reform for those
abuses, is a labor which your Committee have been unable, notwithstanding
the hope expressed in their last Progress Report, to undertake or grapple with this
Session. But they harve collected a large mass of valuable Evidence on this
important eubject, by the careful consideration and analysis of which-—most of the
relorms above suggested may, eventually, be worked oot. The subject, homever,
referred to your Committee, as the main ground of inquiry, viz., the best mode of
lessening the expenses of the law in all its branches,—is ro wide, cumbrous, and
complex, that it would probably require a paid Commission of Lawyers (o elaborate
all its details,and to produce a new and perfect code of procesdinge—in the verious
juriadictions of the Supreme Court, which could be at once substituted for the code
now extant. By what mode this preat object con be best effected, is 8 con-
sideration which must necessarily stand over fur the determination of your
Honorable House in a future Session, The ohject iteelf ia of such vast and para-
mount importance to the public, that it cannot be allowed long to slumber, but
must be revived either by the appointment of & new Committee to take up and bring
to & close the labors of the present Committee ; or, as before suggested, by the
appointment of a paid commission, the necessary elements for which, according
to the testimony of some of the witnesees ¢xamined, exist in our community, in

guffictent abuulance.
W. C. WENTWORTH,

CRATEMAN.

Legislative Counrcil Chamber,
Sydney, 23rd September, 1847.
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FROM
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LETTER frem Hu Honow Carar Jesrica Bin Avvazy Srxroen, melesing Letter from His Honon
Mu. Jeatecn 4'Brcxsrr.

Berrima, 2nd Ssptawlor, 1647,

Haring requestad my friend Mr, Jusiles a’Beckett, the preseni Resideut Judge st Mel-
bourne, Lo favor ms with his views on the qustion on which I was, io Joma and July met, examiangd before
1hy Commaittes of the Coancil of which you ars Chairman, I bave recently received from him the enclosed

per, with permission to forward it (o the Committen, T have great pleasare, therefore, ko presenting
il 10 tham through you : xnd 1 have the honor to malscribe myeelf,

Hrm,

Hr,
Your obedicot Bervant,

ALFRED ATEPHEN.
W. C. Wenrwonrts, g, M.

LETTER to Hra Homon Cwmixr Joaticz Sim Arrzen Srurazs, from His Honos Mz, Jernrs
WiLtiam o' Brcuntr, REnroent Jrvas st Pont Pmitrir, deted Mebowrns, 1A Avgust, 1847

Afer tha best considersiion that T have been able to give to the quarion of the I.I:..J:Flmlh-m of
the two professions of Barrister apd Attorney in thim Colony, [ have come to the concluion that the
measure is, in no point of view, desirable. Thbe growmds upon which it kas been chirfly nrged by tho:e
who are ite advorates are, T believe, these @ 1— facilitation of the admbsisiration of jmilece ; The
Jiminution of expenss to suitors ; &—The destraction of an unfair aad injuricns moncpoly. 1 will coa-
sider these grounda in the order | bave stated them,

1. The facilitation of Uw ndministration of justice is so obvivusly s matter of public benefi,
that if any soch result could ba fairly anticipated frem thr introduclion of the mewsare o question, 1
should thick thet alone & sufficient reason for ils adoption ; bot in what manner this ln to be effected by
vmbining the two characters of Barristor and Attoroey in one person, I conlems [ am unahble to perrrire.
In the first place, the adniniwrafors of the law wonld derive no peculiar or addlticsal nadvtaner from
» Bar 0 formed.  In the nexl place, the witors would not be more afectivaly represented In the third.
it would lesd to Do improvemsul eliher in the machinery of _or the forma to which i iy subjet,
neither ip nor oul of Court wonld the proceedings be less technical or more expeditious

I bave amid the Judges would derive no ratrs assletancs from the proposed measare: on the con-
trury, T think they would mim much of tho aid which they now derive from the experience of ihe Bar,
and, copsequently, that their ducisions in grneral would be sttended both wiih er JifSeraly sl
yroater delay., I am mware that this measors ks nol intended for the ease of tha Judgra; but the qoestion
is, whethar ths pullic ba pot intercsted in oppasing it, If It be Likely not only to incTrase 1he labots of the
Beoch, but alzo to impade them in the slicient dignified discharga of their duties! Now an anSght.
g¢ned Bar has always Lieen covsidered one of the bast guarantecs forthe enlightencd administralion af justite
and apy thing, Lherefore, which tends to dagrade or impair the sliclency of the former, must rxetrise mm
injuriom influsnoe npon the latter. ' We must be content,” @ays Jodge Story, ~dnoe we ranbol realce
*these [topian dreams of buman excellence, to secure the apright and subgbteoed sdminmratlon of
*f Justice, by ng lcarned Adiocales to Jit theueloar for aminemce of G Bar, and by sapporting,
* with Hberal salarles, Lthe digmily, the virtur, and the independemee of the Bench.” With such ab antho-
5ty to cite in favor of the view 1 have Laken of the comnezion beiwesn the Bar and the Beoch, aod the
influguee of (he former over the Latler, 1 shall say no wors ; but procesd at obce to show bow, in my
bumble opinion, this conresion wod thin influsnce is Ikely 10 be nﬂ'n:ml::ay b messEe.

Lo the first place, the natore of the questions which are entrost to Barristars to discom, in b
superior Coaris, requires, for Lbheir lp;i]rnpri-.l.e trestment, Yory different talents, both in kind snd degree.
from Lhose which sn Attorney has either the leizere or menes for epablng him to Iny. The malri-
faroay deseription of businem on which be ia supaged, and the number and variety of ebeots who seek
daily and almost bourly conference wilh him, precludo e posibifity of eitber ks own regular atlendeser
at Courl for tho purpose of obtaining experience, or of his proparing himself proparly 10 argue aay par-
ticular cass. It 1s, moreover, highly probable that ke b altogeiber wilkom those monns of referon
which a Barrister's library vsaally affords ; and if so, it is Impomible thai, in any but the mosl erdivary
inatter, ha can officiently represent his cl'ent's intorests. Buot o nine cases oot of mT:munh m 1los
Lulony—it will be found 1hal the Alloroey's law libvary is cocfiued to & few trostises aed baolks ¢
practice ; neltber i an extendive library necowary, An acquaintance with the genernl prisciple of law
»ill enable an Attorney 1o advise his cllent oo all ardiuary exigencics ; And there wre pany Actions and
wuits which may be canducted by hizm, uctil they come on for tria), without the interventios of s Barrutes.
On the other band, there are a warioly of yuesuons. =3 to which no pradent Attorney wenkd rmk the
reaponalbility of his own opinion ; and suits and actions Involring & vicwty and research in pleading, both
in the framo wod substance, to which mo Altortie wonld be rqual, even if he had tims forthe performan«
of tha duty. The akill, the care, nnd the knowledgo requisite on such oconsions, ard ot of kird for
w hich be has buen educated ; and, &t the same lime, that kiod of informarion and experiencs, combita d
with rendlowss and activity, which are so aseful in en Attorney, are not wanted or expected in the Ba:-
sistor. The mingling of the two profeisions Ia cerwainly oot impessible, but it coxid bardly be efert.l

sithout copsidarably impairing the wofulocs of both, -

11V —a
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ullmrly

The Rar, frem la constitution, snd the haliks and eduration of those who compoee it, h,’lﬂ- . arel

‘ [ legal gusitiona
fitted to be the medium between the Beneb and Uhn profesion, i the discosion o
ﬂ:i- solhaBly n ths matter, bat in the wantrer of argamenl, |f deconey sni diguity, s “;Ld“ :hi“r:i;lr
desirable wrlibitions ta a Bnpreme Courl af Jodlaters. A Barrister of mny standing i Fmpt . I:iu'
nn] few olbers arv often employed, will take cars to lny before the Court buth the law an 50

cass, in mch & way & 10 being, clearly and lucidly before them, the point for their detérmination Froin

- - i ted Lo pat them

a well stocked library of N i {3 almost hls hourly hablt to consalt, be is onab ]
nmilpn-u-i-'::juf all tho cuses Lhat bear wpon the polnt; and Iugrm-ﬂﬂj' duea #o o :ln mgl::r;;.lm
and weremsstvod, &4 well 2a n digHnct and concipe manver, Tnstead of decelving himsalf, so mll'i" o
the Coart. by a mperficial view of a thxi.-book oftatlon, ha will seldom addure = osee srithoue suchi & .y
vinss examimation of its benriags, and prizciples, 88 will rnabde hin »ot anly to onderstand it mﬂuﬂllnf lir,
bui to meel aoy miggestions of clweryations Trom the Beorch, which hi rn[um upon it oAy or ﬂ\-
He will ahatain from referenes Lo (arts nel bofora ibe Coert he will neither pedantically F:‘J'ldi'. n l;
peesumpteonsl v ssmil, a train of well-known sathortties on s~tablished poutta; he will ![*ﬂ" Parsona
allwsicn and idle declamation where the ¢ is one of pure law: wad, akovae all, he will "“"-dnl’:rd"':d';:
argapeen! whan it Las been once falrly ssted and apprehended, after an rdverta opinion "T“ been I -
rlicdigd Bom the Court. Innhort e will, in sl -uEr..mi his te, na, ln rmany nﬂu' A -
to voable the {“ourt fo arrive st an immnediste docislon ; whilst, in 1hess which pre 0f impertancs tﬂ;“ﬁ
to Tequire fwrtber dehibmration, be will have Left littls to bo discressd, and still Ires to be |““'“'l;:" b

It may ba mlbd, that the foregoing is m giiiare rather of what the Bar nughiill'.:v o l;
what # 1s; or thal it is, at . more myplinabls to Lha Home LBar than that of New Bowt Al
belinvy the picture, a8 respeets both, 1o be fn the maln correct.  With the latter I lnve mysell been
asgor lutesd for upwards of tom vwars—anil T An ol heatishe 1o sy, that both ab Bydney and here, 1t HﬂT
posrd of pratlomen whewe cdocalion, sidlitiem, and deportment, are, as & body, fully sdequate to the
roalisallon of & Bar surch s | have desrplbed  But If Lhat deacription ba thowght (oo favornble In ik“
present state, mere am | that after it3 plteration and extsasion by the proposed moasure, whaterer marks
of resemblones K may Bow bear Lo its parent root, will grow gradoally if not spewidily fainter, and ot lnat,

nH disa )

1 &n Eu-pﬂ;: oaaintarling thal th's degenrmey wopld arise frow Lhe mery fact of Attarneye belog
ut Hberty to practior m» Barrmters  From the respectable part of tbhe former branch of the prefemion,
thr Cowrt wonld lmve g to fenr. Pow of threr woald qven lake advantaga of the privilege, or anl
ou much ooragions, aod o sorh & aneer as woald lrava the Courl Do ressan to damire thaet the client bad
beea olberwise reyresenied. It is frum the prttifogrers—the (Helsiers and hocksters—the Bawhuniers
and sharpaootars—Lhe bloodweckers of coetr, the fraits of thelr own chioane or the crrers of other—the
pert and pragmatical charlstams—the champlons of rhamber practice and chamber points—it is from
theot—1be cTmning—wnprincipled —conceiied —aballow, mwlan of the profession that Lhe Comrt
would sffer, ind by whom the administration of Josthw degradad

It may be suid that, in Lhe event of any lmproper conduct Lo Lheir sapacity of Advocales, on the
part of the cén rf persocy above desigoated, the Court would have the remedy In its own bands But
the remedy bs jore ensily muggasted than applied : and palpabls contempts might be punished and
Pt down, bt velgerite, conceit, pertinmaciiy, and taste, howover annoying and offrDsive, wounld have
W be rudured, even whilst Lhey ware complained of and condermned. Now it la preciscly this sorl of

T AT W
“ Tha froth of words, the scheolboy’s vain parnds,
“ OF books and rases—all bis stock in trade—
# The pert cracelts, the ownming tricks and Play
- {;l low Attoroeys, Rrung in lobe ermay,
" The mapeemly jcut. the petalant reply,
* Tiat chefters on, and sarw nuthm::,nrwh'_r."
that the Court woald be axposed to, from an inflox to the Ear, of the tluss of practitioners | kave been
debcribing 1 will not deay Lhat the Bar liself may not somelimes be disgraced by similar exkibitions,
bm&-immnn.md]ud]_r ¢ver 1o be mel with among that poriion of its members who wre
heid in wny respeet, either by chemecives or their own profession  There is moroover Lhat kind of mmhix|
ml.dam:ling end Jeeling Lelwean ibe Bench and the Bar, that prevents any mscem]y manifestation on
®ilher ik, and I reboke be needed from the former, a wocd or even n hini, is often snfficient to convey
it. Bot i the Tl i3 to be sitered in 1he manper proposid, this meciprocation of respect and forbearance
will exil wo longer. That refincd delicacy with which the lanyuayr of dimpprobation or reprool brnow
acompenled, would be sli ber lost upcn the claw of Adrotaies Lo which | s alleding. The consc-
quence wonld be, that the Comrt must either sabmil Lo the sort of treatmert 1 have described, or be
eagagrd In & cunstant mceesdon of nndignified, and perhaps, ineffectusl of rmuggles, (0 put down the ouisance,
. 2—Tho cxprise Lo the siors, aa to Lhin, the eyru of the Committee & ted to inguire imte the
ﬂm Ly th Laginiziive Conncil, have prohably, by this time, besn pretly well opened to the truth. ]
satisfiud that, by the ropessd chaoge, the sxpeuse would be little, f at all, less than 1t & row, of
CATYING b cadt Lo Court.  The experience of the pust, m this Colony, is at all cvents, aguinst 1he syp-
pasiion. Ibave reason to bolieve that the foes now marked upon briefe, fall for short of what they oand
1o be when eadorsed by oae Attorney, fur the irtrpose of balng dellverad to smother. One of the most
popular then in practicon, I revember, remarkiny €0 me, in allagon to what he enlled the unimel division
of the Bar,” = We dunt give the Barristers mach fers a5 wo uged to give ourselves ; that brief you are
uow bolding for three guinees, would bave beeq marked e If $t had given to me."" Bot, nesemia
ihat in some trifling respects, the expraee of particular pruceedings would be lems, the client 1 fee
avsmred would kare 1o bear the cit of gresl macy experimints avd fuilures that would never be
allemptid or risked by the Bar as at present, muuinnr!. It vonst be borne o mind too, that the pro
chanzs will ar macsssavcdy protect paries frem the chargas bncldest to the emplayment of di L
persont 38 Barrister and Attorney, neither will be bowsd {0 a0t in bhoth rupacitios, und in point of fact, it
1. mote tlan probable that sll 1hus: who are of a0y wandlog s cit ber p-u?:;nm will continge to practise
vily in the Toistion which they have hithyrey I‘Timly followed. Uooeeding bowever, that the
uljeol of dimiuisleng expenss would, in ¢ome degree, be pained by the change, I silll think the
«nall extent of buercht that would accres to I.hr'-tuhlir in this way, won mere thao counterbelanced
H 15e tmmerom and wore genaral evils whick the system would in other Feepecls promote and iuduce,
L dimimntlon of expemre be & desderatum, Uvere i n much more oertain mad direct ruad Lo its attainent,
vie, by (rawing soms more squmtable and gt sfactory loaa Lthan those »hich now v&tl, in regurd
to the Atiorners bill of couts ; ancther means of furtter protection to the sitor wonld be to &ire the
i:lgn thw li-_umr of ordering the Atlorney to pay the costa of all motions and sumpmooees die on
r."ﬁ::nu:nd of tochrical objactions arieng frum ins ignomnee or nepligenrs. Thess objections are a rery
 boturre of expetom aod delay —of 3 flt otly te the Au.nrnﬁg-, of o service to one pmrty—and of
grations belong t_tlxlwidtrhm'drrluom' than [
crre nk law expenkes will, in the meln, ry li
dlmimﬁnd,lhr nltering, in the mAnter proposcd, Lhe prosent mteﬁ' the Colonmi Bar. ke 45
3 & —1 now oome Lo the gyuestion of monopoly, snd bure | foel but Little necd he aaid ; | cun bard|
indee-4, imagioe an p;r-nu af lulail}gencu ta be in emrnest whe would qukrre] with the m£ﬂtul.iﬁﬂ of II!I;

Har oo thip he 3 . :
bnk to auy and evury dﬂﬂﬁﬁprf oty e b Do caly & resson for ‘proang ibe Bar to Attorneys,

] ] wreony who may lpagioe themsolvem fitiad orates ;
r.?-rlf pn:ia:ﬁltnrmp aré to be lLrutd. lhen the Bar will ten monupely -.:‘.l::, ?:ﬁhﬁfdvuﬂr:
profeion te which srets farem o b o) oS P, TS 0 154 ko caled monapoly T
W may of up hin son, if he oh Lo - tak
Foquuinie means, The Svpreme Coort 4 pot open ooly to a certain mwmber uﬂfwj.drucltu' V:E:

Pay
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111 s cortain price for e privil of axclusive andisnco. ws was formarly the case
. Cnlﬂ.—thlr.uulm ,Indhlhﬂngﬂlrldnl’.ﬂlthﬂllhq
hody may take = sl why oot & briaft" The amawer s «imply thls—that aw i -'nr_i
tro serious and nmr-d L on»nmmﬁq to bo purchased with the sama ind]lpm ks to the sebler, oy we
should feol ln buylog u pair of beots or & pound of mest Bad Luw, though It may ba mleable, is not
rrurnablo apon the vandur's banda. It ls fur the protectlon of tha prbhe, net to ﬂp{niﬁ the pri tﬂqm
of the Dar, that Lhs presant clas of Advocaies are alonn entitled to h-r hnn:l Why ars Lhe madical and
alerirs] professinn rocognined ooly Lo those perions who bave vndergone & cunrse of regulay traloing, and
fakern cortain dogress, ma s murrhnr for thele LFla to the charamier whick ihmy aspwme? [o it A
monopoly of thair profemions may be semired to & partionlar clas, or Lt the pubHe may h.rg somin
guarantra for the respoctability of thoss who arr permittud to follow thom.  Poople ma y prefar, r-m.i.]
If they plegsn, & ﬂeld her tu s pulpit divioe, and B quack doctor to & university ph-_rdqhu
thereforr, desirablo thai our huapitaie md I:l‘lll'l‘thﬂ lh.nuld be thruen opea to the admiwion of n:.-h
sna, tetely upon the principles nf free trude, evm If ey shoald bo wililng to underiakis the cure D'H'r
Aevals and h-rrdlnntnlm exprhmve riie than we can gl it oow perfirmed fur! Where mdivl
Inrwevar, arn rash encugh, of their nwn aecord, to trost Lwdr Ih-l-n in tha hands of & » the lniter i
rm:.mmlbh though a verilict of manslanghter is, certaioly, mnt]lpfnction to :‘m &hdui vlrtim,
Wiat nort of ‘alsughter’ that oughd h:r he called, wlm:h from the kgnorence or opekilfutnew of
Iaw yuachs, § will not sop to lnquire, but {F paaple ckoose to patronlas tids sort of quackery, as wall as
wihers, (hat Is 0o rrason why thoss wha prartise it should be accommodared with & sags for thatr exhi
bitians on 1he Boor of the Suprems Court  Monopely, howerer, has really naol JJ with 1he q;mu
tion ; but, ma [ obseved bafore, if the objection on Lhat lmad bo applicabls xt all, D
only sgalnst the exclosion of Attoraeys, but for the sdmimion to the Kar of any uul overy body 'lrl'm
muuy deslre to Agura thero,
The abore ars my reasons—not nli—bot the principal ones for Lkinking that the nmalgamation of

Erufudun. in the vay proposed, would be ru]'ur an tﬂi:‘l']’ I.hlnlb-r_-nn&uu tka public, and & detriment

tot

sdministration of jomtice.
- WILLIAM .'BECKETT.
Port Plllip, August 10, 1847,




1847,

NEW SOUTH WALES.
DIVISION OF THE LEGAL PROFESSION ABOLITION BILL.

MINUTES OF EVIDENCE TAKEN BEFORE
TILE
SELECT COMMITTEE

ON

DIVISION OF THE LEGAL PROFESSION ABOLITION BiLL,

TUUESDAY, 25 MAY, 1847,

| Present . —
WILLIAM UHARLES WENTWORTH, Esq., ix rue CHun,

TIIFE ATTORNEY GENERAL, TIIE COLONIAL SECRETARY,

CHARLES COWPER. Eay., TERENCE A. MURRAY, Eag.,

JOHN B. DARVALL, Esg., RICHARD WINDEYER, Esq.

Robort Johoson, Fsquirs, called in and examimed :—

1. Yon are & Solicitor of the Suprame Cuurt of New South Wales?® 1 am, W Al
2, How lopg sinoe were yon admitted7 About five YOAIR ago, : Esq. :
3. 1 soppose yon were convarsaot with ths practice some yoears previous to that? Yes; ] s liie
sarved my articles in the Colony. 25 May, 1847,

4, Can yono recollsot when the profession was amalgamated ?  The divison of the profassion
took place very shorly after my arrival in the Colony.
0. You do not know than how the old system worked—when the two branches of the pro-
ion were united ? I have had no personal experignon of the working of the: systam.
. Hava vou a1 all considared thg subject of tho amelgamarion of the two branches of the
profession ? I have given the subject great sonsideration, and my opinton is, that tha

re-union of the two branches wonld be advantageous, /

7. Jn wha 1 _In diminishing expense, and in h@&gxgmm. <
.mﬁn_mmﬁz m the way of dimipishing expessa® I (hink [/l 79 B

that in ell the common clans of cases, sush 23 actions upon bills of exchange, promissory n S n———

goodd sold and delivered, snd other cases of no great complaxity, whers no intricate leza 4

fuestions are likely to arise, it wonld reduce the expouios aboul fifty per cant.
J. How do you suppose thst in these casss the axpeossd would be so mach reduced ? By ita
being rendered unnecessary to employ Counsel in all that olass of cases. The expense of
argmng a summons in Chambers by an Attorney is, comparad with thae eXpensa of arguing by
& Barrister, abons the proportion of four ponnds to ten or fifiean pounda,
10. Buc if Auorneys were ds facto, as they would be in the event of an emalgamation of the
profeasion, Barristers, do you think they would be satisfied with merely the Atlorneys” foan?
I do not think they would Le: but mo Aitorney wouwld require a briel' in Chamber practice.
Althongh he might ot be satisfied with six shiilings and oight-penco, which is now allowed,
ke would be satisfied with & guines, and at prosent he bas to pay two gnineas to Counsel, and
Lo prepara a brief,
11, What roason have yon 1o soppose thet Attorneys would dispenss with brisfs? There
would be uo necessity for them,
12. Woald not & brief be allowed on taxation # I shonld think not ; it is not now where an
Attorney argucs a case,
13. Yon assume then, that the briaf would ba dispensed with in all casss whers the Attorney
conducied & caso hicself * Not in all cases, bat in all common eases: for exampla, ers
would be nu necssaity for a brief upon & common promissory note case, _
14. I suppose the brief now piven in soch crses is a very short sammary sort of thing? It
18 tho shoriest wa can gire 2 Counsel; it is the minimum of allowance ; I think tho oost i
thiriy shilhogs, -

117—b 13,
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81. You thiok then that something might be doua in this way to lessen the axpsnzes of law }
1 think soma reduction might be made—deuble replicativns 1 think ought never to be nllowed.
62, In there any other part of the practice of the Coort that wmight be dispaosed with 7

25 Muy. 1847, Supposing the profession to remain in its presorst atate, [ thiok thern might baa cunsiderable

rednction of expenees, by abolishing comwon motions, and by transferting lhem to
Chambers ; cases ought to ba allowed Lo ba tried by a jury of twelve parsons, as & matter of
courss, withoot baing asked for. e *
63, What is the fae on metions of comrse 2 Ono goines ; and two shillings and sixpencs 10
Conoesl's clerk. |
64. That is double the fee allowed in England ¢ No; Ido not rofar to mntions of course,
properly 3o called, which are in fact not motions at all, being meroly Counsel's signature, fur
which tha fee is hall & guines in England ; these are abolished hera by & Rulo of Court.
G5. Whet is your opluion us to the practice of domurrers? A demurrer is the least axpenrive
rocesding wa have. :
Eh Do rf:u oot think when persony demur they ought to abide by the demurrer ? I thiok
ander special cirenmetanoas, where & case is made out for it, pariies pught to bs allowed to
wmond ; but as & geoeral rule persons who stoke their case on demurrer, ought to be Lound
by ir.
E;. Can yon state, ns matter of fact, whetlier Lhe axpenses of law aro greator or less now thau
they wors sometime ngo ? [ think upon contested oascs they are hosvier thaa they wed to
be, but opon nodefended cases they srs les.
88, Is oot ths facility with which motions for new triaks sre granpted, ono canse of Lhe great
sxpense to 1he elieat ? ] think it is owing to the viclons system npon which wotions for new
trials are mada; I do not approve of its depending apou Counsel’s certificats, an it wakes him
in oms sort & Judge m his own case,
€Y. Wounld it pot bs bettar 1o have 1ke old method of applving for a Euls s, than the present
practice of & certificate }  Decidedly ; I may state, that althongh the spplioations {ur vew
trials ars more pumerous than they wers, I think thers is n growing iudispuaition on the part
of the Judges to grant them ; they ware more readily obisinable sowe time ago than now.
70. What & your opinion of the system of double taxation; do you think thero is anything
erronscus in 1axing the oosts botween party and parly, nod between Attorney and cliont ?
That ia a very difficult question. Thers must always be a right to make somn disallowknoe
of coats, beosuse cecasionnlly clients who are extremsly fastidions, will make yon go to expense
which you wonld not bo justified in charging the other party, but subject ta such special excep-
tions, | mm of opinion that the taxing of costs, aa betwesn party and party, onght not to exist,
71, Wonld yon allow any farther charge to be made as between Attorney and chient, if the
costs of the aolt wore taxed ? | would not, upless sorue special oass were made out ; for
instance, if & clisnt icaisted opon something uousual to be done,—only in euch cases; in
forming this opimion, I agsume that all proper and reasonabls charges woald bs aliowed against
tha unsuccossful party.
T2, Would that sysieim increasa or decromss litigation § I think ita tendenoy would be to
lucraase it ; thare is & copsiderable smount of litigation preventad by 1he dread of extra casts.
13. You think thers would be gensrally a conmiderabls saving in common actions by an amal-
gamatinn of the profesion, have yon conndered what would be the effect of allowing Attorneys
to makp their own bargaing in these matlers. Of courss, Lhe law pguinst champerty would
bava 10 be alterod ? I thiok if it wers abalishad, and such bargains allowed, it would lead to
itha most monstrous compacts, 1 think it is now felt, Lhat the repeal io this Colony of ome of
1be ancieni laws, with refarenes to boying choses in action, will lead Lo woql injurious results ;
there ate very curious proceedings frequently takiog place under the Act to which I allude.
74. In this Colony ? I beliova it only exists in this Colony, The Aet 0 which I alludo,
provides that parties obtaining judginent may sell (among other thiogs) clioses in aotion,
belonging 1o the party agninst whom such judgment is recovared, and the cupsequencs ig, that
tho jodgwment oo ditor aan pat ap fur sale any debt owing to the other party, so that by ool-
luxion between the party who owes such debt, and the judgmeat creditor, the dobt is put up
for mie by the Sheriff, and booght st & nominal price, and shonld the Act be comstrned 1o
axtend to righls of action for tort, the consaquences will be much more injuriona
79. What do vou thiok would be the effect of intreducing & sort uf Small Delts junsdistion in
the Suprems Cynrt 7 [ think a very advantsgequs olteration might be made, by giving the
Suprems Court a small coats jursdiction, in acticns sonnding io contract np te & oertaio amount,
apd allowing Attorneys W practics as Barrislers up to that smonot I recouimend this of
course, voly in the avent of 1ho amalgamation not Laking place ; that being in my cpinion the
moat decirable reform.
T76. Whet apount woald voun nama ? | thiok fifty pounds wonld be the exient, and that
shiuld be confined to things souiding in debt, pot exwending to astions of tort,
';T- Yon think a jorisdiction of that kiod ecould be carried oot with bepeiit to the public ?
do.
74. On 1he principle of the Small Debts Court? 1 wonld uot at ull alter the principls of the
Suprems Coart; 1 thick 2 Court of conscience jurisdiction ought not to oxiend to ceses
above teu pounds,
9. I mean that & more anmmary practice should be adopted 7 Nothing can well Le more
sommary than the practice of the Bupreme Court, excepting the duley on motions for new
trialy, and ihat delay arises from causss which might be remodisd.
. Do you nut thiok that the furms uof proceeding in a Court of 1hat kiod, might be very
touch abridged, ax under tho Small Debts Act? [ think very Little, if any, abridgemant
can Le efected in the forms at present ased ia the Supreme Coart, in common ections, Wae
g5t to fmoe iu the Supreme Coonrt, in & much aborter time than would be vecupied in filing &
plaint, and waiting for (rial or heariog, in & Small Debts Court; and 1o sll cases which are

no%
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oot defended, wo got judgment in & few days.  Thare ls new litdle dolay in geiting to tral

the groat clog spon the proccedingm in the Supreme Couwrt, in the time thai olapuen befure &

new trial motion san coma on and ba dacided,
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81, Iy the Aftorney General: llow lvng buve you knewn moticns for pew trials to bg = Horr 10,

ponding ?  From nine to twalvs months.
B2, By tha ( harrman : 1n this commnn olass of pasem, such aa promi notes,
and delivered, &c,, is there any amonnt nuder which you wonld IJ.m:nl'. I.IT:TTII'I npplm!?:-
& naw trial ? | would not Inlarfero with that, except by incrensiog tha amount te whick the
present role appliod ; I wonid make the principle which now &pplies to twenty pounds apply
1o fifty poundw
83. You woull not allow a naw triai where the amoant was under fifty ponnds? I wouald
under tho n.u.ma‘t:ircumlunnu that it would now bs allowed in mu aection under twenty ponnds,
B4, D.ﬂ yeu think in cases undor twenty pounds er fifty pounds, where thess applizations for
new trisls aro granted, that the cliant who recovers gets anything 7 He does not now perhapa
got mach, on necount of the difference between curta as between party and party, and
batwosn Atterney and elient. i
84, If the practice of the Conrt were not altered in the mniter of taxation, yon wonld not
allow & naw tris} nnder twenty pounds ? 1 thiok the door of jumice shoold no more be shge
to the suitor fur twonty pounds, than to ons lur & larger Rmuuct.
8. It is not shut—it in opon for one trial +  Dat there might be soms misdirection, and be
ehould not in cunsenuence, Ls deprived of justice ; and althongh undar snch circumstance he
night nol ultimately reocive much, yat he wounld avert the injustice of not only losing hisjast
alaim, hot of baing eompellsd to pay all coats on both sides.
87. lo mattars of goods sold and daliversd, and cummon cases of that kind, there oonld be no
misdicection ? Then a role Vis would not be obtained.
83. But they might got a certifioate? I do not think, genorally, cectificates wonld ba grantad
in auy mach casee; indeed I have known ocortificates to b refused in very mportant cuses ;
bat aa | bofora maid, I think it cughe not to depand npon such a certificata,
89, Ay the Attorney (Jensyul: Suppesing an amalgamation of the profession took plase, what
clam of cases do you think wonid be cooducted without employing s Barvister?  Actions
iipon promissory notes where the bandwriting was denied, most cases for goods soid and
deliverad, and a varisty of other cases that I can hardly specify now—al) that clams of casest
now tried in the Court of Requesta—I might almost say all cases which are now condocted
by one Barrister. Whoen I speak of employing a Barrster, in the svent of an amalgamation
%f the profeasion, I of conrse mean a second praoctitivner as Advocate, either Attorpey or
arTister,
90. Wonld it be with & view of substituting the Attorney for the Barrigter and Attorney?
Nothing more than that ; it wonld be the saring of tha sxpanve of one.
91. What would that save? Tha attendances on Barristar, and attondance at Coort, and ip
some ondes, briefs,
J3. Supposing the caps to last an hoor or two, what wounld ba the expenss now P If & cxge
lasts the whole day, the fee for attendance is two guineas, and however short a time it may
last it is ome guinea,
93. What would be the foe vnder the changs ? I apprehend certainly not more than the fos
now given (o the Barmnster; the amount woold depend upon ths tazing officer, an now ;
tbs Attorney’s fue would not be allowed at nil.
94. What would you fix in your own mind ? It wonld depend npon the naiure of the case,
85. Whore yon now got one guines for attevdancs, what wonld be your fee do you supposa if
you aatod in the double capacity? I think it would probably be two guineas, or perhaps three.
16, Inall heavy casan, do vno think a Barrister would still be necesanry ? I think more than
one person would be required 10 econdoct a heavy case, whother Darrister or Attorney ; it
wonld be quite impossibla for one Adrocate to condaot & heavy casa salisiacrorily.
97. In a heary case do yom thiuk the expanse of a brief conld be saved, when the Attorney
ncted s junior Counsel ? 1 do not contemplate that it wonld,
98, Tlien the saving of expenss yom speek of has anly referemoe to trifling camses # 1 think
] bofore stated, that in heavy cases the sarving wonld not be so great as is others. In the
lighter cases the saving wounld perhaps be fifry per cont, sod in tle heavier, {wenty or twacts-
five per cant. Thare is one exponae of all law soita that nuthiog can diminisb, that ia, the
expense of witnaamea, travelling axpenses, and s» furth.
99. Dy the Charrman : | ahould think Circuit Couris would diminish them? Yea; but tn-
turtunately the expenss of profrassional mon travelling, is ag great a5 that of bringing witnesses
flown to Sydnery.
160. By Mr. Darpall : Both Attorneys end Barristers?  Both Attorpays and Basriaters,
101. By rhe Attormey Gieneral : Aro you oware that on the Circnits, and i the Criminal
Courts, it is not the practice to put briafs into Counsel's hauds, lnt merely to give them the
depositions ? I have heard it %o stated ; and it appewrs to ma to be a very unast'a‘actory
way.
IUE'-. Do yon not know that hat is the goneral and almnal universal practico P I do mat, bu:
I mny observe, that if the only practiea] nse of an Atiorney in anch cases, is to obtam & enpy
of tha depoailions and to Land it cver with a fee to & Barnister, that the client must ke
rievously taxed, who is compelled to employ and pay an Attoruey for such s purposs ; whils
was uuder articlus, | was extansively concermed in criminel procsedinge, bat since ] hate
rean in practice myself, I hnve beon very Hitle engaged iu that way ; when 1 Lave a cano of
that kind, I always make out a brief with as much, or mare, care than for & civil suit.
103, Do you know that thera is oue Attorney who acts np a Barrister in zome Courts of
Quearlor Sceasions P Yoa,
104. Are his feea loss than thoss received by membors of tho Liar ? I should say noi ; | h_nra
given Lim as waoch as ! should have given o a Darrister, but it is notorious, that the sunm:
1l7—e
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of tho gantleman to whom you allude, &re much mors soughit aftor than thoss of any Barriater
who in in the Labit of attending the Quarter Sessivne,
105. Do you not know, es & nuater of fact, that his fens arn genarally larger ? 1 know ha luas
received very large fean ng en advucate in Cuurts of Quarter Sessions. Tless bava baen
roceived in canes whera ha baa hed to leare Sydoey. 1 do not think he 5 in the luhlt_trf
receiving Iarge feeu at the Quarter Sessions, in Sydoey. A paso has boon reforred to, n which
be iz maid 1o Lave received ope hundred pounds, to go tir Bernina to doland & nian, I-!]ﬂ in
whioh the fee paid to the Barrister was only ten guinens. He had no doabi o leavs his buaioem
in Sydney, specially to attend to that esse {which the Barvistor most likely had not) and
prebably he lost more than he gained by it | at nll events il the profession Lad beoun amal-
mated, 1he client would liavg paved the tun guineae, as but for the division he wuuld havu
| with the Barrister's secrices aliogether. | .
106. By Mr. Wind : Huve you read the ovidencs of Mr, Gurmor, given before thia Com-
mittes last year ? ?’:, someiime ago, bat I do not now well reonllect it; I attondod lore
to-day withont any previvus potios, or I would hiave come better prepared.
107. Yoo prubably recollect that it tended to ehew that nnder the old systom, when there
was an amalzamation of thie two bronches, tho expensad were grouier than they have been
since the division ? My uwn impression s not that hescemed 1o me to think thare was not
much difference in point of expesrs retwnrn tha old aystmn and tha new,
103. 1 think his exidonos tended to shaw thai upon a comparison of bills of costs, tho average
expenscy are La &t present thon they were hervioforo; bow do you reconcils Lhas, with the
notion that Lha axpense weald be dimini:lied by tho amalgamation of the profession P [ cannot
sonceive how the opposite conclusion cun be eome to; 1hat there must be some reduclivn 18
palpebls, unlass the taxing officer wero so repiiss, a5 to allow practitioners fea 10 both cape-
citios at the same time, The differcncs of axpeose might depend apun tha difference of the
Ruoles of Court, I balieve in the old time, pariisa were obliged to go into Coart upon a
prumissery note wlere there was no plea ; all that class of cases woald mske a difference as
abaut sgven pounds to twenty-one pounds, and wonld be quits unconuected with the subject
of amalgamation,
108. Jiave you st all copsidered, or do yon koow anything about the practicein America? |
have read somewhat of it
110. Do you think thare the effoct of the emalgamation is to make the cost of cases less? 1
hava uo means of agcertaining whbat aro the expenses of American proceedings.
111. Your opinion is in favor of amalgamating tbe profession ! Decidedly.
112. Do you not think the same canses would operata to occasion a redaction of the expenses,
H the principle were carriod farther, and enybody were nllowed to practise 7 1 think pot.
I bolieve it would be beueficial to thase who now conduct legal canos in & pecuniary point of
viaw, a3 it 1 not probable that persona unacquainted with legal forms and techuoicalitics, conld
otmpelo with thass who bhad made thom their sepecial study.
113. But may wa not suppose, that the public would not seleot incompetent men, bot would
employ men of talent 3 No donbt they wounld occasionally gbtain men of talent.
114, If they took tha whols range of the commanity, would they have any difficulty in
obtaining men of talent 7 No amount of general ability would make a man competent, if he
were doficent in point of Lechnical knowledge.
115, Might yon not lsave it to the pablic Lo select men who were qualified ? T do not think
in 1bs lung ron, youo would roduce expensas by that means,
116. Theo why in the loog ruo, shouid letting a parcolar portion of the community practise
yedoos expensea 7 1 have not said that it would; what Isay is, that rondering it competent
for one parsom 10 eonduct & smit, instead of making it incumbent to empley two, wonld reduce
the expenses.
117. Are you aware, that st Home tlere is & sab-division among Attorneve ?  No doubt, and
that 1 coosider stricily a division of labor. )
118. When ¥ou soggoest, 1bat Attorneya sbould be let in to conduct cases ap to Sfty ponnds,
huve you ounsidered wlether up to fifty pounds, Darvisters shounld be allowed to mct as
Aitoroeyn 7 | sboald bave mo cobjoction to that; but T havo not at all considered it. In
fast, my mind was carried mare to the anslopy of Sberiffs’ Conrts, where Attorneys arc allowed
to practise na Barristers or as Attorneye; aud where Darristers sre ollowed to praolise as
Barristery but not as Atlorneys.
113. Are you aware whetber there is any feeling among Attorneys, that renders them reluctant
Lo give onidence before this Cetmmition 7 I have heard one gentleman express an opivion bot
of reluctance, but that it might be prejudical o bim,
}E.UC:“: yoU lrl;ru whather I.hirfe ;n:qu] nl-‘ll?r:l.n.um to give ovidence, respecting the practice of
ally, on accoant of the labilin inj
¥ Judgug?mﬂl dg’nnt il in:unm:! to enconnter an edverse upinion ca the part of

121. la it wot ratber a general opinion, that certain persons who bave i '
in disfayor with the Judges ? [ ;Punnt Y. 1 i S L TIE en g endencsthre

122. Your owa opinicn is, that the snmmary controt the Jud

: ! ged have over ths Attorneys
has oo influrnce 7 I do not say that: inign i 1

T 'm:r.lu:en. Y Y own opimion 18, that it Las that tendency, bot I
123. You think then that it may oven d
may poasibly do wo.

124, 1n the amalgamation yom contemplate, wonld you that all it
" mactill
be nuder the sawmary conwen) of the J ndgee ? Thn{ ‘IHEEP:::MM B gu-u?i dauld Eezmif

auon to angwer. My opinion i, that if it were practicable the Beoch aho
: Y uld bave gm
:ﬂ::mty over rru:mmnnn, and that there nhould be some other iribunal to deal wilhmt?:;r
= u_ij.-r:uu:] fesl 10 the preseut power of the Coart over its practilioners is, & gunmi
'iiﬂ:u;:mi:;?mn;;ry _{mlrm to be exercised withont the intervention of » jary, and
oo of witnessed tmoa vose ¢ bot I con 1 | ki
power cuuld satisfactorily ba tranaferred, i g mhmﬁ:;

ster them doing what would in itself be proper # It
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135. Then | underatand that the summary power postemod by the Jud i

:nlnrln{:ir_n to the freadom of wpeech on 1he part nfpthiu po-rti-nnrnf tha pﬁa:itnﬁrﬂtdl: ::tt ; Jl'-?:lm
think it is conduciva 1o it; but the wime remark spplies with equml furee to Darristars undey . —=-em.
the present sysiem, as thoy are equally liable to be prohibited from practising by ibe Court 25 Msy, 1847,
for the samo sort of missonduet s that for which an Attornoy would be struek off the roll,

1t is trne a Buarrister cunnot be dmbarred, bat tho diffsrencs mcrely somingl ; ba iz equalfy

affoated by being prohibited from prastising, and 2 the only cases in wlich the Coort sxer.

s tha power, ather in reapect to Barristors or Attormaye, in fur grom mishebaviour, safoct-

ing the moral chamater of the practitioner; the amalgamarion of thes profesion would Dot

sffect this quoation. In fact tha first practitionor who wiod 5o dsalt with hare mnos the

dirision of the profession wos & Barristor-at-Law, who was struck off the rolls fvr min. - “pet

un Lbe application of (he prosent Attornoy General. | :

126. Do you mot think it would be advantageons to the poblic, that any parson acling as an

Attorocy shuuld have the mme Irvedom of wpesch a8 the party employing him?  Yes: bar if

the prufessiin wera amalgamatsd, all practiionern woald liave precisely the same dagres of

freedom of spesch aa Barristars have now. I bavae never heard it sogzesied that before the

dmniEn of the prolussion any clazs of practitionsry folt any restraint apoa Lheir freadom of

apaeah.

127. Whilst you wers serving your articles yos had considerable orimipal practics? Yes, for
abont two years,
128. Are you mwuré why it ia that Barristers hare do not recsive briefs direot from the parties
themselves 10 criminsl cases, or frum thoir friends, us at the OM Bailsy in London? I am
not aware why it it, bot I believe it in comidered luw practice,
129. You do pot think it arises vat of dulicacy to the other branch of the professton ¥ Ik
nover struck me 60; it is not comsidered repntnble practics for Barristsrs 10 communicate
with prisonare,
130, You are nware that that ia the practice in the Old Bailey ? 1 knnw it i, bt [ am not
aware that it is the universal practico among the Bar at Homs: wo know from ths nows-
papere thiat tho thing is done, but [ batiave thei ** Old Bailey practica” is another name for
what is considared noz 1hs higheat practioe.
131. With respect to leaving parties free from boing wubjent to taxation, as beiwean Attorney
and client, you ars of opinion it would operate il ? 1 think so.
132, What dificrence ean you point et bsiwson the cass of an Attorney and his client, and
the surgeon and his patient? The natore of the Lusinems sommy 1o ms to bo essoetially
different. On the vne hand a vast amount of trouble may arise in o lswyait which eannot be
foreseen, and on the other the olient would be ignorant as to what bargain be ought to make.
133. Why should not the relation of Altorney and dlient be put npon the same footing as the
ralalion of snrgeun snd pelient-—why shonld nout & party bs left to make a bargain or not,
and if po bargain ware made, why shoald it not be left to a jury of tha conntry to say whather
or not the charges wers reasonable? 1 conceive such & system would be impracticabls, and if
practicable, that it would not ba desirable either fur ths public or the protemion.
134. Do yon not think s jory woold be apt to cut down many of the chargee that are nanally
in an Artorney’s bill of cosis P No doubt.
135. Lo yon think they would tolerate, in the case of the surgwon, s chargs for writing out
label of pliial,—putting on tho vame,—deliveryof rame? That would depend upon whether it
was necesiars that the surgoen should do it,
136. Can anything be more necessary? I beliave the surgeon never dosa it himself ; if,
however, it were neceesary that he shonld go o the chenist himself, you would not pey him
as you would a commeon porter.
137. Theno yon would uot like 10 sobject an Attornoy’s bill to the aame scrutiny that you
wonld & surgeon's? I would not.
138. Will yon state your reason ? There is & vary unfounded prejudise apainst all branches
of the law ; one in, that Attorneys’ fees sro extortisoate ; another, that their bills are nearly
all fiction. The sarvicea of lawvers are much lese nppreciated than thuse of doctors.
139. Du yon zot think that many of the charges that gel into billa of costs gat thers solely
becanss thers i & list of allowed charges, and they being allowed, buminess iz dope for the
purposa of getting them into the bill? It may be 50, cccasionally, with woconscientious
practitioners, but not geoerally. [ think charges come 10 ba allowed becansa it is necsssary
that the businesa should be dona.
140. You think the effcet of lemving the matter to a Jury insiend of to the tnxing officer,
would be to reduce bills of costa ? I think s0, bat put justly.
141. Do yon not think the effoot of allowing contracte to bs made, fixing the amonnt to be
peid to tho Attorney for condocting a owse and bringing it to a satisfaciory eonolizsion, would
be to cut down two-thirds of tha prosant proceedings—co anombhilate them—.If you undertcok
to oonduct o cmse fur ten pounds, would you not do it with the lesst pessible expsnse and
tronble 2 [ believs under present circumstances Altorneys genarally inecar no exponse that
shey can aveid.
142. 1 thought I anderstood you to say, that charges were put icto Lilis of costs becanss thay
wore allowed by the taxing officer 2 I aaid it might be so to & certain extant, bui the question
was, whether under a different system considerable noneceszary experse woald be avaided,
143. Do you not think a great number of the items in bills of costs which are allowed,
ars considerably vvercharged ? No doobht some of tho items are ovorpaid, lookiog to the
tronble, but thera are many itams much onderpaid ; upon the whole, professiapal men ars by
no weans overpaid. i
144. Thoy are very like charging for tying the label 1o the botue? No donbt, Lyera LV
many chargos for mattors donw by sn Atturner, which a porter co:ld do as wall, for instacce,
earryiog a brief 1o a Barrister,

145.
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R. Jokmsow, 145. And which in faot Atlorneys do not do ® Whers Attorneys keep clerks the clarka do-
F-m. them, and whera no clerk is kept, the Attarnsy does them himeelf.
==~==~_ 146. Do von not think that & man who plaoes his haalth onder the keeping of & sucgeen, puts
35 May, 1847, | o uch confidence in him, s one who bas rocunrss to law doos in & lawyer? DNo doubl.
147, Do voo ot know that in some eountriea the sama odiam attaches to the practice of &
=urgeon, aa altachee here to the practice of law? No dogbt in some countrice of Europe
thero in that facling. _
148. T you not think that the fresdom from that odinm, which the profession of eargery
snjoya, iy aitnbutabla to thar charyis being sobjeot to the ravision ef jariem? T em not
aware thal it is attribatalle to that cause, as in tha conntried to which I have raferred thore
sre begal tribopals to which partine may go.
149. In Itals and Spain the mme impatations of malpractice and axvortion are cast upnn the
medioal profession, as are cast upon the lepn) profession hers—to what do you attribata that f
1 chonll attribnta the sbasnce of soch & fealing in England, to the fact, that (he people ere
more salighieved, .
150, Do you not attribute it to the existence of stricter principles of medical honer in
England? No dunbt.
151. Ts vot that attributable to the supervision and eontrel of public opiuion? I admit that.
352. Is oot the jury tho means by which publie opinivo is brought to brar upon the pro-
famsion ? That is going & long way; I bove uo donbt that public opinion operates rs much
wpan the jary, as opou the medical profession ; I do not think the gucstion of & jury would
affort the matter at all sa I baliows & Judge in Spain, wonld be as much affected in the matter,
a9 a jury in England, if public opinion wers as enlighteasd and infleential in Spain, st it is 1o
England,
15.%. Whst sre tho exils vou thiok likely to arse from leaving Attorneys and clients to agres
to what should bo the limi's of cxpense in a auit? I think it would be lLable to thia evil,
that the Attarney would have a direcl, s partonal interest in sotiling & causo ne speodily as
ible
Tﬁ: 1s that an evil ? I thiok it wonld lead to nofair means being resorted to for brnging &
ennss to & oonclosion ; it would be the interest of the Attorney to soap up his opponent, and
to have recourss to any species of chicanery, to say nothing of groaser thingy, such ns suborna-
1iom and perjary.
155, Can you point out how perjorr and subornation of perjory would arise then, that may
pot arise ppw? Tha Attornsy has very little temptation to anythiog of that sort now,
bacauss he has to condaat bie cass fairly, and is paid in proportion to his labor.
156. DBut is not the clisnt now exposed, in & groster degrea than the Attorney coull possibly
be, ta tho tamptation of subornatisn? No dyubt; bat he is not so able to put it into effect
ax he would e il be were to conduct s awn tasa,
157. You think Attorneys would give wey to the temptation of suborning witnoses, if ther
conld 1hersby put an end o & suit? [ do not say that; but ihe tendeucy would ba 10 degrade
the proforion.
158, The sama tendeney exists with regard to the surgical profession, to aggravate and koep
open woands ; bot sach impatations are not made in English eommunities, sithongh they
ure in Foreign oommunitiss 7 My own impression is, that thers is s vost difisrance bstwoes
the practice of sargery and of law ; the same opportunity dves mot axist, of doing injory
sacretlr, in the case of & anrgeun, as in that of an Attormey.
159. Do you not think it is easier for & parson to atuin 8 knowledge of law thano of surgerr ;
and that, therefore, it 19 more easy 1o detect malpractices in law than in medicina? [ lave
po doubt that n party might mora emaily dotect, not malpractice, bot impropsr treatment ia
s law sait, than ba would in & cnse of surgery,
160. Then what is the difficrenco betwesn the practice of sargery and of law, that makea it
more dangerous 1o the sommunity to leave the couutry to judge between an Attorney and
client, ie cases where therg it no agresment, than to decide io medical cases 7 It seems to
me that there wonld bs & gresier temptation to s legal practitionsr to tefminate & case
anfairly, (hag there could be 1o & medieal man to protract a patient's tllocas.
161, Would oot tbs charscter of a wan who did <o soon beorme kuown? No dnube
p'od characier would aventuslly smeceed againg Lad charuciar; but a course of that kind
might ba parened fur a leugth of time; bt in the case sapposed, tho olisnt would oot be
digsatished, becanse 1vis intoresis and thae of his Altorney wonld be identical nfter the barguin
was mada, vin, to best his adversary per fas au! per mefas There is also this insuperable ohjec-
tion to such compaei«; (hat the adversa party wuuld net be bound by them, aod the client would
always lose whatever hie gave his Attorney beyond what shoald be recovered from Lis oppe-
nent ; «f coursa no one would make such 4 bargein, who onderetood it.
162. With respect to tha presont practics of grantiog pew (raly, [ presnme you are
aware 1hat at Hame, whers thore ia o certifieale graated, vou eannot get judgment ull Uha
first four days of the following term 2 Yes; but the Judge hus power te order immediate
azesation, and it is rarely that mors than four or five weeks clspee in Engiend belore Lhe
dav of tria! and time for moving for a Rule Min fur & new 1nal.
1t3. What is the proportiun uf canses in which oartificates are given by Conusel to those
tried ? 1t is impussibin for me to give n satisfactory anawer Lo that quedtion.
164. Has the number of cosos put duwn for new trial exceeded twenty cach term; J sbonld
think 1hey bave bern neder twenty.
183. Huw many du yuu think have besn the causes tried 7 It would be nuws & goces if 1
were to anawer the quesiion, 1 would vbserve that I do not think there have bewn, by wny
means, more certifionies grantsd than the circomaiances jostifind ; but 1 think many, whers
cortificaics have Lerp given, would bo refnsed & Rule Niri, and 1 think thers are sune cases
where a Rule Nisi wou'd Lare boan grinted, whore Counsel have refussd. I thiok ipjustice
has lasn dooe botl ways, 160,
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166. The delay nrfhrin;'in% cousds to hearing on argument bas arisem from tha acrears of R Johnsam,
hosiness on the paper ? hers hins boan an accomulating of arrears, Eaq.
167, Thera were oo arrears of now trisl casos I beliave bafora the Bank case and the long T
orimionl caxe which ran inte the teem 7 I do not thiok the srrears ure wholly owiog to ihat & May, 104T,
Ithink the Court, from the multiplicliy of other deties, is not compotent Lo dispose of all the
new tria) molions put down fur it .—for instancs, last tarm thers were not more than thres
or fuur disposed of. I do mot think it is necemary thore should be the delay that now takm
place; I think the canses wight be tried immediately before the term, aod ao application be
made for & new trial within & wesk afterwards,

168. In the event of the two branclied of the profession being amalgamated, do you considsr
that the Barnsier should undergu kny such examination as Atlorneys sre now subjectad to
It spprar: to me, that iL matters very little whethar partiss who practiss as advocates are
examined or not, bacausa they ars under the soparvidion of the Judges and of publio spinion ;
and if thay wore incompatent they would not ba emploved.

163. Are you awarn that there is st pressnt a very strict examination of Bsrriaters, bafore a
Commission in tle Inns of Conrt ¥ I wm aware that there is tla power to exsmine tham, hut
I beliavo it is not enfurced ; that, howaver, is prier 1o their eptering as stodents, and of courne
n not supposed to have refersnce to law. I am not aware tiwt Barristers andergo an
examinstion of any kind apon legul subjects.

170. You have spukeun of ita nut being fair to Attorneys to bring them at ouce iuto comps-
tition with Barristers, at Quartor Seesions 7 Not cocmsionally ; that is to say, they may have
to conduct & caks Or may not, sooording 19 the paucity or abendance of Barristen.

171. Do yon think no advantage arisos to the public, frem the party who receives the fee with
the bricf, not being the party who marks it ? I do not think there is any adrantage in tha,
I am in the habit of rectiving foas in Courts whare Barristers ere not required, and 1 do
not think [ ever mark less for a Berrister than 1 shoold retain for myself.

172. Are you not aware that there was, nnder the old syatem, a tendercy to larger fses than
there is pow ? I do not know preetieally, but I believe that was not the cese.

173. Are yuu not aware, that it is said that one practitionst nsed 1o mark brisfs for snother,
whe in retoro did the pame for the former; so that it wes upderstood each shonld mark
largs feea for the othars, so playing into sach others hands 2 I do not know ; 1 never heard
of moh u practice ; I think the taxing officer would render such arrengements sbortive.

174, Would not such a aystem ss you describe be open to that abasa 7 1 do not think that
abuss would follow, the taxiug officer would rectify that,

175. Yon prefer tha taxing officer to the Liability of going befors s Jury? Yes; Ido pat
think & Jury would be at all competant,

176. Do yon think it requires a knowledge of law to tax an Attornsy’s bill ? [ think it
requires an intimate knowledge of the practice.

177. Of the practice? Yes, & man most have an intimats knowladge of the prastice of tha
law to know bow to tax,

178. Why should there be more difficulty in taxing sn Attornay’s bill, than in decding npon
a gorgeon’s charges ? 1 think the questions of quamfiam merwit are less complicated upon &
sargeon’s bill than upon an Attorney’s. The surgeon’s work is all done by himsalf; when
be charges for an attendence, it is known whether he hes atiendod or not, but it is not 5o in
the case of an Attorney ; and thers are sums who seem to think, that au Attorney’s attendances
are merely imaginarsy.

173. That iz an exisling impreseion, do yon not thiok that has arisen from its being the fact,
that they are so in many cnses 1 do not.

180, Do you mot think it would ba cowpetant for him, to give evidenoce hefora a Jury by
skilled persous, that the business charged for was peocssary to be dona ? 1 think tha tnal
of an Attorney’s bill would be an interminable one, if yon wers to go inta these guestiond.
181. Da yoa not think such trials wonld have the effsct of reducing Attornsy’s Bills, just as
tailor's bills are now reduced ? I do not think so; there is a great difference between the
1wo sorts of auita. sl A
182, A tailur's bill might be made just aa long, if there wers separate ilems for potiing
slogves, solectiog buttons, and tacking on same, and so forth *  Bot if thare wers & necoanaly
for an attendance, to ascartain how the slesvea should be put inm, or the butlous tacked on,
thers would be more analogy in the two cases.

FRIDAY, 28 MA4Y, 1847,

Preaent:—

WILLIAM CHARLES WENTWORTH, Esq., i Tux Cuair,
THE ATTORNEY GENERAL, | ROBERT LOYWE, Easa.

Randolph John Want, Esq., further examined :—

1. Hare you any suggestions to offer s to the best mode of curiailing the expenses in Common R. 7. Want,
Law T I would. in the first place, abolish the {ees of Court altogether ; ia the next, [ wonld g
abolish the rnilenge of Bailifls, which becomes rathar a severs tax upon the service of procesmes.
More Bailiffs should be appointed, with salaries, whote duty it should be, aot only to serve 23 uar, 1942,
all civil processes. bul all criminal subpxnas, .

11¢—4d 2,
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R J. Want, 8. You wuuld pay them by w salary ! They are pud by a Illhr]' new ; bul t-hl;l' gel mileage
A when they travel beynnd a certain distance , Lhey how receive right-pence & mile.  Instead
~mtme  of that, Bailills vught to be appointed, having & fnrgrr circuit than they now have, and be
38 May. 18%7% obliged to serre all summaonses, and perform all other duties within that cucoil. 1 have
frequently had to pay from five to fiflecn pounds for the serviee of . aummons. which, 1 am
lll.fl:l-ﬂl'll'lL is often made in Lhe fu]]nwing nasiner: Lhe Bailifl writes g letter (0 the defendant,
enclosing » copy of the summona, rnd requesling hima to ackuowledge (he receipl of 1t; which
being dune, the Bailiff then returns the writ ar served, and chargea hus mileage without
tratelling & mile from his own doar. _
3. Have you nny other suggestions to make? 1 wouid al=o abolish thr poundage fees in the
Sherifi's Ofece, which are & grevious and oppresive tax upon & peor man. I would abuluh
the new rules, relating (o apecial pleading. enlicely ; Ithink they cause very greal sud uane-
ce eXprnse, _
4, What wauld you subsutuite in their tead ¥ The old rules of Sir Francia Forbes.
5. Yon wounld allow the plaintiff wo give & particular stalement of what he claimed, and then
allow Lhe defendant ta give a particolar statement of his defenc: ; and meke the one adhere
to his plaint, and the other to hin defence?  Yes; if vou look through the bills of cruls
printed in the appendix 1o my last evidence before this Commiliee, you will Kind that much
of the expense iy occasioned by the pleadings, eapecially in the ensts, murked ¥ ; there are pleas,
replications, donble replications, rejoinders, aur-rejoinders, and demurrers almost without eod |
and these give rise to endless trouble aud expense , but few persuns thorwughly undersiand the
new rules of pleading, and it is not prohable that they will be understood groerally 1w a young
Colony like this for many years. With reference ta this point, I find there is mn arlicle 1n
'“ The Yurin" of Janoary 2nd, 1847, which coincides a0 much with my views that 1 will,
with the permimion of the Commitlee, read it ; it iz from the revies of ' A letier to the Lornd
Chancellor on the Reform of the Law,” by Juhn George Phillimore :—* The pariies might,
* if they choee, agree belorchand an 1o Lhe puinta in dispute. and lring them ready drawh np
% for the Judge's signature; 1o short, 10stead of a declaralion, which tells the defendant
“ nothing, and a bill of particulars, to which he looks for information, a bill of particulars
“ would be sufficient ; and instead of a demurrer drawn out on paper, and the points intended
“ to be argoed stated in the margin, 10 point the attention of the Judges to the real isaue of
“ the cose, the statement of the puints wonld be encugh, 1o the intinite relief of the suitor,
* and the manifest bepefit of sohatantis] justice. It is very common for the Jodges to com-
« plain that the poinis intended to be srgued are not specifically stated, but thet they are teft
¢ 1o collect them from the demurrer itself, at & considerable cost of time and trouble, Now
“ if it iz not pacessary for the sske of the Judges that the demurrer should be farmally drawn
“ gut, whal purpoee does the formal stalement anawer 7 to wham is il iotended Lhat it should
 give information * what object does il effect that would oot as completely be accomplished
“ by the statement, to which the demurrer is, for all practical purposes, excepl oppreasion and
* pxpense, o mere appendage? To be anre if Lhis syrtemn were lduﬂrd nubody wuuld be
“ obliged to pay money he did not owe, or lost money due to him because his plesder hed
“ put " this he is ready o venify™ instead of '“ ibis Ie prayamay be enquired of by the couniry .
“ E:cn.u oo averment had been made of the melter pol tecessary to sustaio the action, {as
“ in Hayter r. Moat, 2 Mee., and W. 58, and Smith #. Cox, 11 Mee., snd W. 45,) and which,
i af the trial, it would have been rmperfinent 10 prove ; or because, though s guod cause of
“ arlion wes stated clearly, fermally, and correctly, it was described as one king of breach of
“ duty instead of as another, {Harrison e. Matthews, 10 Mee., aod W. 768,)—ns s debt instead
“ of & damage—(tbe claim being for money only} ; or because » ples was had for duplicity,
“ {Dietrichsen o. Giribilei, 14 Mee_, and W. 643)) or fur nu¥ other mislake in the unspepkably
“ absurd jargon in which the Lawyers of f(ormer daya dispiayed their ignorance of jurspru-
“ dence, and the wantonnexs of their awkward ingennily. Bul the profemsed purpose of spe-
“ ¢ial pleading would be altained, and this abondanl source of iniquily and oppremicn would
“ be choked up-—a calemily which, as Lord Eldon 1 not slive 1o avert it, socicty sooner or
“ Tater must undergo. Instead of two statements io Lrespass, one of which in almost alwaye
“ purposely misunderstood, and therefore leads to a new oagnment, az if is called, the fruat-
“ fol mother of numberless iniquitics, one intecview, in winch the date of Lhe charge or
“ charges meant 1o be relied upon was distinctly given, would be sufficient, Let aoy one
“ casl hia eye over the reporte, ancient or modern, and see whether, if such a system were to
“ prevail, the most revojung fully azd flagrant iojustice would not be repealedly avoided.'
He conclodea with this sentence, ** ' Give me matler aod motion® eaid Descartes, © and I will
“ ¢ mpke a world" * Give me special plending' said the Norman Lawyer, ' and [ will wake
# 4 care that the wesk is, in & Court of Law, as well a3 out of it, the victim of the stroag ; I
“ ¢ will take care that ihe rich man has at lesst a chance of getting anything he hes & mind
“*to ask from the poor; [ will take care that justice is mo sare protection, and injustice a
" ¢ certain cause of defeat.’ And can the deformity of such a state of things be exapgerated 1
“ Drawing lots—the inspection of & chicken's stomach—the flight of & bind—the oeighing of
“ & borse—aoey, trial by battle—all these ways of decisiun give justice at least an equal
“ chance. The caprice of a King—the passion of s woman—the will of a Priest-—do not
“ always preclude all pomibiluy of obtainipp it Bridoge, in the fise satire of Rabelais,
 Rings dice 10 koow how he must decide; but with us the dion are loaded 1n favor of
* chicane— fraud has gn advantage.”
6. I sec that Mr. Phillimore is for sllowing demuerrers— would you sllow demurreis at all 1
There would be no special demuarrers if you abolished bhe yoles of apecial Pleading,
7. He docs not seem to think that it would be necessary to do away with all demurrers 7 |
would el the gemersl isaue put all matters st isvue at once, 22 wos the case in Sir Francis
Fur{:tl_’ timrl.
8. Yoo wonld have the pencral imue with a potice ; in fact, yon won)d adopt Sir Franeis
. Forber' rules 7 Yes; I do not thiok geaeral demurrers Dhjﬂ;'l.]'.ﬂyl'llhlﬂ, becsuss 11':3 their means

actiona



ON DITIION OF THE LEGAL PAOFERSIGN ABOLITION MLL. 11

actions are frequeatly more expeditiously determined, without the cxpende and delay of thial. R J. Waar,
It is to the special demurrer | principally ubject. s oag.

9. Would yun allow & parly to amend and plead afterwards, or would you bind him down gy -~
the demutrer ¥ 1 thiok amendments alter srgument of demurrer should seldum be allowed, 23 May, 1847,
excepl in cases where Llie low 1s extreinely doubiful.

V0. Bul why, when the puint of law is doubtful, should a parly stake his cam upon jt 4

Because it would be & cheaper way,

1. Nut if i were (o be tricd afterwarts 7 [ would sllow hijm tr mnend only when the law

12 wr?f doulitful, but where the point 19 tolerably clear, snd the demurrer i clearly erther
rpeculntive or fur delay, [ would not.

V2, fly the Atlorncy CGencral : You would sllaw him s of recourse, 5s in the present practice
of the Court; Ir 1L nat 2'most s malter of course, thet io every case of demurrer parties nie
nilowrd (o amend 7 Nt in EYEry case,

13. Du yuu know any case in which it has been rfused 7 [ do not recollect any by name,
Lut [ am under the impressivn (hat they are occasionslly refused ; the generl practice
howeyer is to gront leave to amencd,

11. /ly ihe Chairman : [4 there any other suggestion you would make as to this branch of
the law, wilh regard to dimintshing cosis §  [think in many cases comsiderable expense
woull be mved by repealing the 16th and 19th sections of the Administration of Justics Act,
Sth Victoria.  These are the sections which give the Judges the power of forcing pmrties to
a reference of the action, sgaiust their consent.

i3, Uut are there not cases which it 1o almost tmpossible for » Jodge and Jury to dea) with?
I think not; 1here may be occasioval inconvenience tn a few caset ; but the violanlion of oar
grealtal constitutional privilege, narmely, trial Ly Jury, aod the being compelled to have one’s
case decided by one of the :Erkl, or an officer of the Bupreme Court, is not to be balapced
agminat the posible inconvenience of a Judge and Jury being oecapied & lirtle looger in the
determination of a few coses of Jdispute) accomows, There are & number of cams ecllected In
page 17, of Sir Alfred Stephen's work, on the practice of the Supreme Court, in which he
says—* The power conferred on the Coart and Judges, by the 18th section, 18 of & novel
*“ characler ; and atmerons applications have been made for its exerciee. FProm these a few
" are seiected. with the resalt sn each case, for moke eary reference, The encctment—which,
" no donle, if parrowly interpreted, would have fasled to effect the good 1easonably expected
“ from u—has Leea sought to be extended, muoch beyonod its fuir measing. The provision
" embraces, only, claims which arive out uf, or #voire, alters or account 1o disputa between
** the parties. "T'hesa lerms, it will be sren, have received g sn @i ly liberad construction, which
" will probably not be extended,” He then proceeds to give Lhe particulars of the chses, in which
the Court have referred activos under the Act. I believe that in England, the Commistionen
for the amendment of the Law, recommended that this pewer shonld be given to the Jadges,
hut their recommendalion was not sanctioned or carried ont by Parliament

18 Ly Mr. Lowe : The Court grants a reference wherever there is & st off 9 Yes, geaenlly.
17. By the Chatrmen: Do you imagine, that the practice which has grown up under these
seclions, of Lhe Adwinistration of Jusice Act, is detrimental to szitors ¢ I do. 1 will give
you the caxw of Corsus ; that caze went to Lrixl, and
at the tria] the Jndge without my consent, end agaiost my wish, referred it to the Master ; it
w3t & ¢ase 1o which ane partner surd snother for money doe jo respect of Lhe padaership ;
the only question therefore that could arise was, whether there was or was bot s final acconpt
slated between the partiers, and whether Lhe plaintiff could recover the amount sued for. It
was referred to 1he Mester; the Master reported in favor of the defendant . the plaintiff applied
1o set anide Lhe awand, and it was et aside ; the caze was then agam set down for trial, Lried,
& verdict was given fur the plaintiff, and there is new so application pending for & new trial,
and we shall most prolinbly have Lo go over the same ground sgain. 1 give Lhis as nn illas-
tratiun of the expense, cecasioned by the compulsory power of rrference; by repealing the
18th and 19th secuon of this Act, I think that a considersble mving in Lbe expense of litigation
might be effect=d.

18. You thouk these references genemally increase the expense to suitors?  Yes Lhey arr
unsatisfnctory both to the clients and to the profemion ; upon this point I acareely think you
will find & dimzentient opinion.

19, It smven the Judges o great deal of trouble, and lightens their datjes very considerably 7
To a ceriain degree no deubt.

20. s there any other suggestion you would make with reference to diminushing expenses ?
Yes, 1 would abolish our rules relsting to applications for pew trial, and adopt the English
practice of Rules N7w, by which considerable expense would be zaved,

21. By Mr. Lows : Do not the Court always grant Rules Nisi ®  Certainly not always, bat
{ tbiok that although the Judpes may be inclined to grant Rules Niw, still that if the English
practice of applying for » Hule Niss for a new trial, were adopted n this Colony, the Cournt
would nol grant i, unless a slrong prima facre case Wers mede out,

22. You thiok there 18 now hanily a grima fucis case madeout 7 If you aliude to the notice
liled under our rujes for ew trials, 1t operstes as a stay of proceedings, without reference fu
any cave thet may be made to appear on the face of it. :

23, By the Attorney fieneval ; Linder Bir Francis Forbes a Rule” Nisi was applied for ¥ |
am not sure, [ know not whether it be attributairde to the present system or mot, but | feel
satsfied that unless some alteration be inade, none of the casry tried at the last uttings, and
where nolice of motiwn for new trisl has been filed, will come to n hearing for twelve or
eighieen months.

2¢ By the Chairman: What is to prevent it 7 The enormous arrear.

2%. How hes thiz arisen 2 It is dileuh to seconut for it _

28. By Mr, Lows: Do you approve of requiring Counse! to certify * [ the English practice
Were 1o be adopled there would be oo necemsity fur certificates,

7.
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7. Do you not think it & bad practice, inasmuch ea it makes the Counasel in some sorl 3
judge in b vwn case ¥ It i3 required 1n Kogland, in appesls before the House of Lards
aod not only so, but it must br ngoed by ons of the Counsel who sppeared 10 the Court
below ; 1 think in some wnstances It may opecrate in]urmunlﬁ. ! have known some cases
where Counsel have refused to certify for me, when L thought they should have signed the
certtficate ; 1t operates however, beneticially 1n meny instances, in prevenliog vexatious appli-
eations being made, for Lthe mere purpose of delay.

28. By thr Chasrman : And 1 wuppose in some eases have signed, where they ought to have
refused ¥ 1 do not know, .

29 By the Attorney Gensral: You have known Coansel refune to certify ¥ Ve

30. And you think they have done a0 in some cases where they ought to have certified 9 ]
think so.

3t. Duves not that shew thal they are not proper judges in those casea ¥ [ could hardly say
that : it would rather show their independence than otherwize. ‘

32. By the Chasrman > Have you any further suggestions 1o make upon thi» branch of Lhe
sobject ¥ 1 think s great part of the expense of Commoa Law arises {rom the delay 1n vbtaiu-
ing decisions, and that a greal desl of that expense would be saved, by the sppointment of one
or Lwo miditional Judges ; theme Judges might undertake the duties of the Court of Quarter
Session, and of the Court of Requests ; it would make very litule difference in the expend:-
ture of the country, snd 1 think by that inesns, decisions would be eastly obtained.

33. Duv you pol imagiat that in any of the Courts in Fngland where there are four Judgrs,
that they have an immense deal more to do, than the three Judges have here 7 I can hardly
judge of that. I may give an instance of the delny that takes place here ; the case of
waa tried on the 20th May, 1848 ; » verdict was given for the plantiff, and a notice of motion
for a pew Lrial was filed by the defendant ; the motion for & new Lrial did not come on untl
the 13th Aprl, 1847—we did not get & decision till the 1Uth of Alay now instant.

94, Waa Lhat a case of grest dificulty ¥ It did noi come to ita turn, and after the argument
some Ume elapsed before the judgment was pronounced , the judgment came however, 1oo
Inte 1o enable me to set the case down for last sutings, and it cannut therefore be tried again
untd August,and I dare say that more than Lwo years will have passed, before a tinal decision
be come 1o. Jn thus cese the defendanl is a pauper, receiving the rents of the property
nll the time, to the prejudice of the parlies who claim it

35. Mow do you imagine that the sppointment of another Judge or two, of so low & grade ns
you propose to appoint, or mch as you would Le likely to have if you were to put them over
the Courl of Requerts and Quarter Sesions, would bring up the arrear of business—do you
think » gentlemaa of any eminepce in bis profemion would allow himself to be pul in the
Court of Requests? I did ool propose any Judge of low grade, and if there should be any
objectiou to & Judge of the Supreme Court sitting in a Court of Requests, this might be
obviated by calling it 2 Small Delts Court.

36. Do you think any Judge of the Supreme Court of New South Wales ought to be so
tremtad 9 Perhaps be might ubject to preside uver a Court of Requesis; but I canoot see
why there should be any distinclion Letween Court of Quarler Sensions and Lthe Sopreme
Criminsl Court

37. By the Atioraey Genirel: Would you propose that he should travel T Yes.

38, By the Chaswrman : Do you conader the salaries the Judges have here sufficient? 1 do
mot think Lhe salanies are sufficient.

39. What salary da you think might induce a Queen’s Counsel to accept the office of »
Jodge in this Colony 1 I should say, at least, £2,000 or £2,5300.

40. What salary would you say for the Chief Justice 7 AL least £3,000, 0r £4,000 perhaps;
and £2,500 for the other Judges.

4]. You think the number ought to be incrensed? I do—Y think there cught to be two
more. If one Judge could devote his time entirely to Fquity, and the other to cimnal prac-
uce, they might fiad full employment f{or their time, leaving Lhe other three Judges to setile
the Xin Frrwa. and Common Law business, and Appeals.

42, World they not have oo Litle to do¥ I de not think z0. 1 am taking the present
state of the paper; persons however prefer any mode of compromize now rather than wue, in
consequence Of the expense of legal proceedings, and the very great delay in obtainiog
finsl decizion.

43, Speakiog of the Judges, would it not be highly desirable 1o kave on the Equiiy branch
of the Coart, sn Equity Lawyer, a man brought vp to that hranch of the law? 11 would.
44, By Mr, Lows : Would you abolish the wppellate junisdiction ¥ I should not like to say ;
but I thiok it would be dungerous.

45. By the Chouman : Have you any other muggestion for the diminishing of costs 7 Yes ;
there 18 another which | would suggest . but it is one which could not be entertaibed in the
preeent slale of the professivn | 1 could anly be entertained in the event of the Council
coming o a decision that the profemion should be amalgamaied; it is that sll ordinary
molions shuuld e inade in Chamber, such as motions for juries, judgment as 1o case of
ponsuit, judgment sgainst the casuel ejector, and such like.

46. Do you not think thst juries should be granted without sny expense at all? So they
wonld, pretty nearly, if the applicalion were made for them in Chambers ; there would be
only & summons to shew cause why the motion should nol be granted.

47. Why should even that eypense be iacurred ¥ Some expense must be incurred if it be
necesaary o apply for 2 jary.

4¥4. Specizl juries are atterded with considerable expense 7 No, there is only a diflerence of
four pounily over thal of a common jury.

4Y9. Dors nut an wnjustice anise from that, namely, that special jurors sre not sufficiently paid ?

They sre not . [ think specisl yurymen are only allowed five shillingz & dav, and that on!
if they reside bryond a certaan distance. 7 E* - ¥

a0,
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650. Is ool that en evil which ought 10 be redressed ; and if it were, would pot special juries B. J. Want,

be more expenaiva than ot present? I think Lhe practice shonld be the same as it was under ks

the old law , that is, If the Judge did not certify that the cuse was & proper cass [or & special -

jury, the expense fell upon the party who apphed for it. 28 Msy, IBAT.

51. By Alr. Lowee : Do you not think these certificates, afler trial, gire the Judges a very

uonecessary power? [ think 1o thas instance it is proper; at Jeast, T think it wonld be a

suficient safeguand sgainst applicaiions for jaories in irifling cases,

52, Ry the Chairman : Which do you think the prefersble mode of trial, that by special

jury or by commos jury 7 A specisl jury,

53. I» not & apecial jury freqoantly what Mr. Justice Burton called a packed jury ?

Under the old system it maght be so,  You had & list of forty-eight jurymen, ont of which

esch party bad tu sirike out fifleeu names, thus reducing the jury to eighteen; you might,

however, cacry e list ol foriy-eight in your pocket, and probaby nscertaun the views they

eplertained, sod iben mrike ont the names you did not like.

54. Do you not now know who Lhey are beforehand 7 Nt exacily,

f8. You thiok Lhe special jury, siruck as it is now, ia the beat tobonal in the country for

trying cases 7 | think the special jury is the best ; but I do not think the prestnt maode of

striking it is, because you are tsken by sarprise.

56, Du yon not think you cught to be taken by sorprise 7 1 thiak in & mmall community

like this, whers moch bias msy exwst, it is necesmry yon shonld konow something of those

who are Jikely to sit.

57. By the Attorxcy (eoneral - Respecting your suggestion that all ordinary motions ahonld

be made in Chambers, why i it necessary for that purpose, that the profemion shoald be

amalgamated 7 Because the fees dorived from them are the only ones the junior Barrisiers

have, anl if you were to deprive them of those, you would bave oo jugior Barnsiers at all,

and you would be ynable Lo feed your Bar,

58. What fres sre paid upon these molions? From one to Gve guineas, sccording (o the

importance uf the motioos.

59. By ths Chairmion : Are there any such things sy motions of course ¥ There a few, but

1 have been alluding not only to them, bnt to ordinary motions, such as motions for Juries,

motion aguinst casual ejectura, for lims to plead, for seiting aside proceedings for iregulatitien

all these matters which take up the time of the Court, 2nd prevent decisicas in (mportaal cases,

might be done in Chambers, but [ do not think it could be done, unlesm the professiun were

amalgamated. :

60, Why not 7 [ think it would drive a great many junior Barrisiers from the Bar.

81. Who pets that businessnow 7 The jounior Barristera; if Lhe profession were amalgnmated,

Attorneys might make sll these applicalions in Chambers, provided rules were made to that

effect.

62. By Mr. Lowe: Does it not pay Attorneys better to make these motions in Chambers, by

Rarrisiers than by themselves 7 It does.

63. Dy the Chuirman : Bupposing the amalgamation were to take place, wanld not Attorneys

make the same charges then as now ¥ They might charge. but they would not be allowed

the [ees for acting at one Lme in both capacities.

4. But the Atlorney would da the donble dusy 7 Yes, but it does oot follow thet he abould

be allowed the fees of both ; he in now only allowed six shillings and eight-peace for aiten-

dance ib the capacity of Advocate and Atlorney, snd if be were to act as Barrister, in Chamber,

[ presume he would oot be allowed any more.

5. Then the amalgamation instead of feeding the junior Barristers, woall desiroy them ?

No, because they might then practise in the donble capacity of Attorseys and Barrister.

86. Can you meation any other reduction in the expenditare, that would be occavioned by

the amalgamntion 3 The abservations I have made with reference to doiog awey with these

motiors, apply with equal force to special pleading. _

87. By 3lr. Lowe : 13 it not the interest of the Attorney to employ two Barrisces where

only one is necessary, merely for the sake of the briefs and altendances 1 Ko doubt

88. By the Chatrman : Are two Counsel allowed, on taxation, where anly oge would be

suficient 2 We are allowed two 10 most cases.

8. Supposiog more than two are amployed, is & certificate necessary ¥ It usel to be, but 13

not now.

70. Who judgen of the propriety of employing them ¥ The Prothunotsry.

71. Dy the Attornsy (fmmeral ; If the profession were amalgamated, do you not suppose that

tha aame pumber woull be employed, the Auorney taking the place of the junior Counsel 7

The same nomber would be employed, but the atteudances of the Altorney 1o Court, and

upon himself 83 Barrizier wouhl be struck out. 0 a2

72 By the Chairman : Bome gentlemen have imagined that in all cases the Attorney could

acl as junior Barruter, sod that he would not require a brief ? I thiak not . il he act as

jusior Barrister he cannot do withoot his brief. _

73, Is it pussible fur & man in a large way of business, to remember every fact and circums«

stance connecied with a case 3 It is almost imposible. '

74. You do oot think that chasge conld be saved by amalgamation 7  No. _

75. Can you suggest anything a3 to the Equity braoch ¢ The whole sysiem s extremely

expensise, And requires to be entirely remodelled. 'Fo do thus properly it would be necessary

that & Comnussion should be sppointed for the purpoeee, and sy it woull oecupy sl lesst

several months ; the genllemen forming the Commi=sion sbhonld be P_Ei.l.'l. _In my opiLuon e

Fquity system boere, which is an adeption of the English practice, is entirely unsuitel to a

young Colony ; all vnoecessary furms and pludinil should be lhn[uhed, such as refersnce 1o

the Master— Reports— Rules Ain to econfirm tpurl.u—E::tpuum—Wtuﬂnl-l—Bﬂh of

Revivor—8upplementary Bills—the absurd length of proceedings—and innumerable vther

forms, which by a judicious system might be entirely abulished. Anovilher cause of great
117—e expony
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expense | the immanse delay that lakes place ; eight weeks are given to answer, and if you

opply aguin then probably another :i%!ht weeks will be granted, and then in the tinie thal

einpees, somabody dies and then you have to get o Bill of Revivor; then perhaps somebody

tise goms 1nto.the Insolvent Courl, snd you have to get another Bill of Revivor.

8. By Mr. Lose: Myght not n goud deal be done in Fquity by sulmtituting raotions for

biHat 1 whink it might be be brought into a very simple feroa ; T am quite certain thal the

expenses in Equity might be leasened by at least one-half if nol morr, by a properly devised

1ystem.

77. Might not molions and pelitions be used inatead of hilla?  No doubt, in cases of fore-

clozmre g reference can be obtained to twke the acvounts st once withoul snswer,

78. What would you think of a form of prnxtceding like Lhis—that instead of a bill of com -

plaint, a statement should be made, contaning no more allegations in Lhe case than Lhe

plaintiff or complainant could swear to—in foct, an affidavit ¥ That would be entering inwo

the minutim of the matter, and I think it would be dangerous 1o attempt any patchwork

innovation without entirely remodelling Lk whole system.

79. By the Chairwam : You think the whole Equity branch is a0 #xpensive and camberzume

thut it requires complete remodelling ?  Yes, and the only way that il could be done properly

wolld be by menns of a paid commmission.

80. Do you think there are the materials in this Colony for such a commistion ¥ I think so,

B1. W hat sott of persops would you recommend 7 The commision should be composed of

Barristers and Atlorneys.

82, As you propose to abolish all fees in the Common Law branch of the profession, I

presome you would do the same in thu 1 I would.

83, Have you anything 1o sate with reference to the Foclesiasticnl branch of the profession ?

M~y apinions with reference to that subject have been stated before anuther Commitiee of Lhe

Coupcil.

84. Have you anything 1o state as to the Criminal Lranch? I have had no experience io

that branch ; T do not praclise in it,

55. What in the fimt process in commencing 8 Common Law suit—have you to gel mny cer-

tficate (rom the Bar that there ia a probable cause of action ¥  No, you usue your summons.

§6. Do you oot imagine that Lhere would be more speculative actions if the profemion wnere

smalgnrmated, than there sre now ¥ 1do; I have stated that already in a previous exwmina-

tom,

87. The fees that musl be given to the Bar act as a restraiol opon that clam of astions?  Yes.

88. Suppoang the profemsion were amalgamatled, what do you think of the proposition of

Mr. Brewster, that parties should be allowed to make bargaina with Lawyers for conducting

f0its, in the mme way Lhat they mught bargain with a tailor for making & coat? The idea

is monstroun; it would tend ta brniog the prufession to the lowest state of degradaiion. The

tailor who makes & cool knows Lhe price of the cloth, and the expense of Lhe labor, and can

tell to sixpence orhat it will cost, but a Solicitor wuuld have to make a bargain either for

conducting & parlicular muit, or for a whole year, without knowiog what expense might be

incurred. | may mention in illustration of thi, that some years ago I undertovk a case, and

shortly after I did so the defendant died . 1 bad then to revive against hiz executors | shortly

after another defendant died, and | had te revive against hin executors ; some time afier that

the plaintiff became insolvent, another bill of revivor ; then another became insvlvent, axd so

on with a [ourth acd £fth, and in each case there was a bill of revivor.

89. How long did this process of hilla, and bills of revivor, and supplementary bhills last 7

About eight or (en yearw, and the case is going on now.

90. Whot was the result of all these billa?  They resulied in enormous expenses and costs.

81. Have they led (o no ingreased probability that there will ever be a corclusion armived at

10 the matter—Rave Uiey tended to simplify the case or te involve il in eonfoeion 7 They

tend to invelve R oin conlusion.

:2“ What state doea that case stand in at present 7 It is weiting for an moswer to the Jast
ill now.

93. What is the nature of that suit 1  To recover money Bgainsl an execalor,

B4. By rAe Aftormey General: lathe sum large?  About ten thonsand pounda.

5. By the Chacrsian: What do you suppose will be the costs? ] thick they cannul be

very far from two thoesand ponnds.

9. By the Alorney Giemerol: I \he amount had been owe thousand pounds would the

expensss have been the same? Yes; if the acmount had been one hundred pounds all the

forma would have been Lbe same.

97. fy the Chairman : [1es the origing] defendund or his representative ver put ib an :

to the merits of that 1111?  The Grst defendant died before hP; put in n.n}anlfrer. "

85, Ars tbere many snch cares as that 7 Yes, many,

99. By Mr. Lowe: What do you think of an examinstion in E-quily riea rocs of the defendant

instead of his pultiog in an answer? I do oot think thay would be degirable,

1U0. Why not? Because a pereoan unused Lo appearing in Courts of justice, and coming

before & Judge frequently beromes coofused, and answers incorrectly ; Ithink it woold be
better that be should have Lime 1o consider what be swears to.

101. Does oot that apply 1o all witmesses ? No doubd it does to a certain degree ; bLut wit-

nres are geoerally called ?: Lo siale one or iwo mmple facls, w hereas a dafendant ix called
upoD o soswer & greal sumber of questions, and perhaps to go 10wo lopg and iotricate ac

102. By the CRatrman @ 1f you had made a largain in lhgt:umu to fhich you have rT[:f:ﬂ
you ]:1:1]:! h“:d bee: gum hﬂing out of pocket—or if you had not been out of pocket Yyou
would hiave 1ried to bring the case to a conclusion? I could o

dying ];: becoming il:m:rhrB eut, PeAEou dgotgbelpypcopl e
103. you suppose if a prreon had noderiaken to conduet that case for two hundred

h:e ﬂ:’lIEIIvd hate goue on with it ? No ; he must eitber bave done ap injuslice to himull?:fdti
his cliant, LD4
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104, If it were pomible for & Solicitor to underiake the mansgement of a ‘s legal pffgire, R, J, Wit
my by lh_t yesr—ido you not think whersyer there wus thftpu-ihiilty E;rt‘]; m:tﬂi:u hn!ilnvgjI Enq. :
sustained it would be raked up? Yes: m man would not care how many actions he brought =t
if be bad only so much per annum to pay : Lhere is, however, & vast differenca Letween the 22 Me7. 1847
cise of & L'-"'!;‘-l' and of & Physician, a1 suggested, s few persons would make themaolves jll
hecause the asaistance of » th-ichn mmight he obtained for nothing.

105, Then you do not think it depirable to abuvlish the Jaws sgainet champerty 7 No,
"“h""“?-h they seem lo have been po to 2 ceriain degree by the Act of Council which
authorises the selling of choses in actlon—it ia under the 31at clause of the Administration of
Justice Act, 3 Vic,, No. 9, which enables & Sheuff to sall equities of redemptios and choses
in action. I, some time pince, rued & man myeelf, and got & verdicl ; that man, in the mean-
time, had sued a person for his wages, and recovered & verdict for forty pounds, in respect ol
which & motion for & new trial was pending ; under this Act I put up hiz interest m the
verdict for sale by the Sherff, and bought it for nine or ten pounds, of course nobody
thought of buying 30 precarious s debt, Shorily after the Conrt came to a decision that &
purchase of such an interest passed the whole of the defendant's claim, 8o T found that | had
gut about one hundred and forly pounds costs besides the debt; bot za | did not wish to
deprive the Solicitor of his costs, I said ** 1f you like to pay me whit is really owing to me
I will give yon my claim, and you will get your coats™; he did so.

106 Could yuu have had the costs that belonged to tbe Solicitor?  Yes.

107. But 1s it not held that an Attorney has n Jien 7 Yes; but it has elso been held that
a client may order his Attorney to discontinue ; and wtanding in the shoes of his client, [
might have ordered him to discontinge, and made my srrangemeots with the defendant, The
present state of the lsw opens a door to fraud ; enppose & frsudulent person, about 1o become
lanirupt, and his ereditor choose to collude; all the debtor has to do, is to get the judgment
creditor to put up all his book debts for sale ; they are, of course, bought by the creditor
the next day the deblor walks into the Insolvent Court—gets his certificate, and immediately
after, perkaps iy in the pozseasion of all his former choses 10 action,

108, By ths Atiorney General: Do you think mny alteration ocought to be made in the
Sherifi’s Department?  Yes; Ly the appointment of more Bailiffs in various parts of ihe
Colony,

100, By the Chasrman : Whet do yoo think of the Act that relieves the Sheriffl from bhis
responaibility ¥ [ think it requires altezstion.

110. By the Attorney General - Do you think it js desirablle to make eny change in the ap-
poiniment—to have more than cne? No; I think thére should ke Bailiffs in different parta.
111. By Mr. Lowe : Do you think we might take a little off the Sheriff's salary and give it
to them 7 I thiok not, if the Sheriff's Act were nitered and he had the responnbility.

112. By the Attorney (iemeral : Du you think Dustrict Sherifls would be an improvement 2
| do not see that any advantage wounld be likely to arise from thad.

1§3. By the Chairman : Similar to the County Sheriffs of England? 1 do not think they
would be attended with any benefit

114. By Mr. Jowos: 1o not the Sheriff of a coonty » mere form ¥  Yes, it is the Deputy
who does all the businesn.

115. By ths Chairman : Do you ool think the remuneration of Bailiffa, in coonlry parts,
would necesarily be so small, that you woukl find a dificulty in gelung proper securriy?
I think not.

118. Have yon any mcans of giving information respecting the comparative expense of the
law, now and in the old time ¥ No.

117. You were familisr with the rules of Sir Francis Forbes? Yea ; they were 1n force dunng
the period I was under articles _ -~ _ . ]
118. By Mr. Lowe: Do you think there is anything objectionable in specin} aser ¥ No;
I think they are the cheapest and mo#! expeditious way of settling a question, if the parties
£an Agrée in slating one. , _
119. The dificulty is that you cannot get Couns] to agree; can you siggesi any way in which
tist could be remedied? I thiuk the practice in England ia Lo refer to some Barrister to draw
up a special case from the statement of parties.

120. ln most cases of difficulty a special caze could be stated 7 Yea

121, By the Chairman : Flow are you to compel them ? I do oot think you conld compel

'ilg:.ﬂl,r the Attorney (femeral: | ste that in your former examination you spoke of the rules
rr:puu'ng retainers—which af those rules do you object o ? The whole that 1 Il_lr.ntj.ﬂm!-d.
123. Are you aware that the Fnglish rules, as to relainers, were acted upon here till 18421
[ think so until the meeting of the Bar at which those tules were paszed, 1n June, 1842,
1924. I was not ig the Colony at the time—bow were they niJllflEd to other members of the
profession 1 Copies of the rules were delivered to those parties who asked for them.

125. Waa there any remonsirance against them hHuur‘ branch of the profession; Yei; a3
Jetter was written by mysclf, at the request of the Law Society to tl:h-._ Attorney Gleneral [u:nw
Mr. Justice Therry,) mllinicl:e.i.:dnurnr.inn lt,u the:; nﬁ_reque-nmg bim to eall the attention

m, &3 Lhe injuriously to the public.

{:rﬂtil.wﬂﬂr:r ;';;h':wnre I.l'l.u'{r the Bar Jhlu rr.:rrttd to the English tnles ¥ 1 have been told 0.
127. llave you any cbjection to the English rules? They are nut free from obpction .

hough they are far leas objeclionable than those passed by the Bar here.
T[;B. lﬁu yug not thiok it necessary for the interens of the publie that the Bar shonld be

ided by some code of rules? [ think »o. : | _
ﬂé WhL fault do you find with the English rules? It is ouly with some . for instance,

vhe taking e reiainer on one tide, and afters ards taking a brief from the other.

130. Are you aware thal that objectionable rule paised in 1B42, making a retainer Jast but

for twelve montba, waa taken from the rules of Yan Diemen's Land¥ I am oat. o
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R.J. Wani, 131. Have you ever seen the rules of the Rarat Van Diemen's Land respecting relainery—
e that Per which ia eopapowed of Harmsters aud Autorneys?  No.
o~ 139 Do you know what the retaining fee ie st Vaa Diemen’s Land 7§ do pot at sll knuw
2 Max, 1347, e practice at Yan Diemen’s Lamd. _
§33. You do not know that the retsiner is five guinesa for the first year, thres guineas lor
the second, and that the common retsiner in two guibeas fur every case I 1 de pot.

NWELONESDAY, 2 JUNE, 1647,

Qrcsent ;—

WILLIAM CHARLES WENTWORTH, Fsg., tn tuE Cialn,
THE ATTORNEY GENERAL, | ROBERT LOWE. Esq,
CHARLES COWPER, Esg

J. Martin, James Martin, Exqnire, called jo and examined :—

EX: ) Youares Solicitor, Attorey, and Prootor in tha Supreme Court? 1 am.
9 Some. 1847, 2= What i your opinion of the nmalgamation of the Legal Professinn—do you think
| " it would work boneficially, or wisa? 1 think it is highly deairable, pot only becausa it
would diminish, to soms extent, the expense of litigation, hut alen becanss it would afford to
poople aducatod in this Celony the memns of practising at the [ar, which they do not now

3. Might not that latter object be accomplished without the amalgamation? It might; bot
1 bevs not yet beard any pereca offor auy positive Gpivion as to the way in which it shonld
be dovs. Some persons might be dispossd to do W upon vory libernl terms; others, an for
instanos, members of the Bar, might propuso & mode of acoompliabing it which would pravent
from coming to the Bar many gentlemen againit whom no remsonable objeorion, eitber an

charactar or competency, conld be made,
an the dacision of the Commitles were agaiost amalypmation, bat in faver of
7T sdwitting sny parscos qualified in the country to prectise st tho Har, what would be the test

that you would propose they should bo snbwitted to? 1 know of ne beiter means of
educating peopls for the Bar in this country than the course which an Attorney now has to
go throngh, and 1 believe that that course i, at all events, guite a3 likely to grve stadents a
nowledge of the law a8 the courss prescribed fur the admission of a Basrister in England.
T think every Attarney admitied in this Colony onght, in the eveat of the Couneil refnaing
| their ament to Mr. Brewster's Bill, to be allowed to clect, if he thought proper. Of cowrse
would incur grest risk by so deing, but that woald be his own affai
* |f that alection were permitted, do yom think the smalgamaiivn of tha proféession afrer-
wards wonld be desirable ? Thst question supposes that the amalgamation would be refused
altogstber, and that this wil be substituted for it
B.h?qwodng the privilegs of making their election wors conceded (o Lhe professine, do yon
think amalgamation would »till be desirable-—would amalgamation be better than this right of
eloction P T think it would be botter.
#7. Io what respret 3 I thiok, as 1 before stated, that thers aro two reasons why amalgs-
mation i desirable ; one is, because it weald evable people sdncated in this Calony te come,
w the Bar ; and the oiher, that 1t woBRT YNA 10 Qiminiah Uhe gxpenres o won,  With
A e e on ~orid Lo dateablag - Becides, the Svicia of 1he
/Lmﬂ w 1600 1w ael Hrawiy iy opinion, wholly unsoited to the
/" tironmstancea of & young commanity like this, where litigation is not, and canoot for years to
come, be sniiiciently extensive (v masiotain more than a duzea Advucatos, mnd where, conse-
quently, the inducementa to tha yeuth of the Colony to edopt that bracch of the profession
must, whils that division i oonunned, be extrsmely limited. It is, in my opinion, of the
atmost importancs wo thin Colony that s considarable number of its oduosted yonth should
becoma Advocates, for it 18 npon thig body, in the Colanies eeperislly, that the maintenance
af public liberty chiefis dupends, and it is to them that ihe people most lock for i loaders in
svarr greal pehitical stroggla which may arise. The larger this body is, the bettar will it be
for the commuwity, for the greater will be tha inflnence of those who, by educstion, ability,
and experience, ars beet qualified ¢o direet and coutrol. By admitting gentlemen to the Bar
in this Celony some improvewent wouold, donbtless, be made upun the at systom, and
some few persons wounld becoms Advoeates who otherwise could sot. [ Hot an amalgumation
wounld give the Colony the choios of & moch larger, and I belisve s much abler, body of
Advoestes, for by enabling parsous to practise in boik capecities, the emoloments of clewer
prectitioners would be increaned, and the nomber of practising Advecates would he greatly
sogmanted. Thears can be Little doolt that such & slate of things would have an imrmedinta
and highly bepeflaal effect npon the education of our youth, many of whom woold have their
minds onitivated, and their sbilities drawn forth, by 1he new prospects which would be opened
op to thems. Under this systom of amalgamation some of tho most distingaished men that
ths world ever saw—ths men who pianned, and saccesfully scomplished, the Ameriean
Revolotion, grew up; under this syitem wears culled into existonco those great men who
framwed the decleration of independence, and the uoble constitotions which resnlted from it
It caomot be thas the eams aystem would be anabla to produce similar beoeficial results
in this Colony. Though no longer colopies, the Americans alill proserve Lhis system, with
but ope or two excepiions, This, snd two or three other Colnnies, are the only Dritsh
dependvncies In which o division of (ba Legal Profession exists, Iudepsodently, thersfore, of
tho

-
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that an ;nulgnmninn onght immedintaly to take place, and | am firmly convinced, Usat we

sbiould then soon have abler Advocaies than experience has given us any right o o3 from ., 7. el

a esntinoaves of the prosent most n:pbjuﬂmhlnp:?ﬂ@ - M i 3 w1847
/8. in what way wonld the umalgamastion dimioish expannas? [ could not stats without going

throagh 1he deails, but thers are many attendaooss which might be saved, and manby thingy

xro dune by Coonsel now which an Attornay might do a8 well.

9. Yun mean to say then that some fuw attendancss on Connsel wonld be saved ? Yus; 3

// the matter of sxpense, which I look upon as aliogaither a sscondary somidaration, I thiak J. Martin,
/

thare are sovérsl things done nuw by Counssl which neither requirs slill nor loarning, which ([ f

tre mars matters uf course, and which might ba s well dons by the Atlornoy. Q-E-l? S &l
10. Would 1ot the better way be to du nway with thess mattery of course? Tharg are maDy ' il
things whioh are not technically calied motions of owarss, you of to simple & character Lhas any 4 lé- 2y

rmn could menage them.
L. At present it iy competent to an Atlorney to make applieations acd to RIFUe CASES in
Chambors befure the Jedges? You, bur siill Qiare ate many eases whers pArtics ars oot
estisfiod with the rleclsions of the Judges in Chambars, and will go to the fall Court, when,
of tourss, the Barristers must be reizined.
12. Do you ot ihick that in most of shese, which are a sort of appellate cases, Counsel wonid
be employed—that in cesos whora thare wan such diffiecly as to reqaire as appeal to the full
Court, an Atitarney, sven if he could sppesr himsel!, would also have Conpsel with him ? |
do not ; some Astorneys now maks » poiot of taking Counsal into Chambers in all casew how-
ever mmple ; im snoh cases it may be that they bave kittle confidence in their own ksowledge,
or perhaps thay hnva a desirs to meke a5 much scals as they ecan; ¥ they attend thamselves
ther only gel six shillmgs and aighi-pence, but if a Coumsl sitends they are allowsd for
making out a brief, bunides the attendanea, ‘Thare are, bowevar, many Altorpeys who never
teke Cownsel in toChambers, and who bnve 1o argne matters of much importance ; such partion,
1 appprebond, would pot take Ceunsel into Conrt in Lhs event of the nmalganation teking
plave.
13. By ti¢ Attornoy General : law many Attrroots are there who never take Coansel into
Chambers ? [ cannot staie accurately ; 1 naver take Counsel into Chambers myself; neither,
I believa, dozs Mr. Want, Mr. Nichuly, nor M. Johnsun,
14. 8y ths Chaseman: You think thers are many who wonld, in cases where an apposl waa
deemed necewary, argus in foll Court without the assiviancs of Counsal P { have ne doubt
that in many instances Attoroeys would srgne bulure the foll Coart,
15. That in thoss cases on Attorney would act as Counsel? Mo dowbt be would act as
Advucata
16. What would the client save by that? 1f it ware 4 matter that did not require the pre-
paration of a bnef, thea the cxpanse of the brief wonld be saved; in addition to Lhat the
expense of inatructions for brief, snd attendsnce npon Couusel with it, would be maved, No
doubt the Attoruey would be allowed the fea for artemding as Advorale, but if he went with &
Counsol he wunld get that.
17. Yon think then the Attorney wonld be allowed the dounbla fea? No: but be would pe
allowed s feo for attending Chamburs, and tho foo for jreparing and steeuding xich Lrad
wonld b saved.
18. What s your resson for lmagioiog thal an Attorney acling ns Counsal womld d
with hig brief? Becurse whonover we go into Chainbers nuw we ars not in Lthe habit of pre-
paring brich—we nre satisbed with the drafls of the afidavits, ond do wot prepars briafs,
19. Bycauss they would pot be sllowed now I supposs? They would pet be allowed oow,
and that may be the rensun why they are not prepared ; but the fact that they are not mow
prepared, and wonld ot be allowed, leads me to aopposs that they are mnnecesaary, and
would not be allowed if amzigamation were to take place.
20. Ie it tha fact that nn Attornay in large practie coonld do withont briefs, would it ba
possible for bim to carry in his hesd all the facts connected with the hundred or hupdred and
fifty casen io lis office? Yom ware speaking of Chamber applicativas; and in the first place
no one bas & honitred or evon & dozen Chamber applications in & wuek.
21. 1 said “ in his office” 7 I cap ses po «[ificulty in the matrer, bocauss in Chamber praciice
you have o couple of affidavits to refer to; you bave also the Judge's sarumons, and all you
have to dv is to look up & fow authorities, wrile tham down with pencil on s piece of papar
for referenos, and there iy no difficulty in carrying that iu your head into Chambern,
22, That is tha courss now, becauss if you made out a bnef it wonld put be allowed—Dbut if
yon wero acting a8 Countel or Advocate I presome it would be allowed?  Then you suppuse
that the taxiog officer would ellow an sbuse? If we can do without a briaf now, as experi-
ence proves we can, [ ononot pee why it should be allowsd when wa act as Counsel,
21, That might be answered by tbe question why iz it toleraied now tat Baryisters should m
all enges have brisia, bucanse in many cases they are sntirely nonecessary, and in others might
be redeccd to one-tenth of their present expepse? Thare is a reason fur the delivary of a
brisf to s Barrister which would mot operate if Attorneys were allowed to pracuis a2 Advo-
cates, which is that the Attorney, from bis previvus knowledge of the case, ouald condnet it
withont a brief, but & Barrister derives the whole knowledge of the canse from hin brief aloge,
24. By Mr. Couwper: It has Leen utated to the Commitice, that briefs ara now ofien sant 1o
Barristors a9 moro matters of furm, without containing any information of importance to the
case 7 No dunbt, iu prumissory note oases, all ihat is reqaired, is to copy 1lie pleadings and
to state the names of some witngiaes, to prove the making or endorsing of the nota, :
£25. By tht Chairman: You scem to Lhipk that the judgment and integrity of the taxzing
oificer must bo the priocipal sheck opun what you term the “abasys” of an Allarney scung
a8 Counscl preparing u brisf for himself 7 The tazing officar is supposod now to be a cheek
upon the preparation of briefa; it he finds s brief ranning aver tifty shesls, 2t is suppused 1o
e bis dury to look over it, and tu see whoiber the circumstances of Lhe mse justiy it 2%
17—f o9
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23. How is the taxing oficer to know whetliar ap ALtorney aoting as Couneol, has, or has
not, much & quantity of bamnest in bis offioe ar will snalde him Lo carry the foots of every
cuass in his hoad ? {du aot think it depends upon the quantity of busioaes, but upon the
importance of the case; thers are somo cbes in which the points are s numerous that
it wonld be impoesible for an Attommey to carry thom in bis haad, whether hin boniness wese
large or greall.  In promissory note cases, I do not, howaver, sou Lhe necchsity for & Lrief.
97. Yuoa conceive thon that in most case & saviog wunld acorue 1o Lha nuitor from th eir-
omstanee—tlat an Attorney would conduct a casa without a btief ? My answer o that
question had referenca to Chambor proasedings ; and in those cases 1 thiok a brief ouglt
naver to be allowed, in the ovant of an amslgamation takiag place.

28, What do von may of proceedings in Usari—supponing an Attorney acted ne janior
Connsel, would you not consider him entitled tu a brief, or would you deber hiwm from s brief
i thees cases P Thore are a great many cases in which a briof conld bo dispensed with, an
in promimory noté cases, and caswm which go by defanit. [u other oawes, 1rhink Lriafs cught
40 be allowed ; but aa 1o whether you would alluw 1he eost of any brwef that an Attorney
might make out. that must b2 left to the taxing viicer,
29. Supposing the profession wers thrown cpen ip the way vou recommend, do yon consuder
that the greatar porlion of the Attorneys would do their own Chamber business, that business
which arss in their own office, instead of employing Connsal ? [ do Dol pes why any chapge
should take placa ; wo have now the privilege of attendiog Chambers ; and 1 du nol ses why
thowe Attorneys who now omploy Counsel in Chambers, shonld not do mo them.
30, You do not think thon that thars would be among the prefassion gensrally  saving ; but
only on the part of & few azpiring young wen who are anzions to train for the Barf Witk
this oxoeption, that if briefa ars not aliowed st all for Chamber business, Attoroeys would

bablr attend themsalves,

|, By Mr. Lowe : What 18 to become of tho junior Bar if you take away this business 7
) cannot say. I do mot think that they profit much by Chamber busincss as it =,
32, By ihe Choirman : Your proposa] would have the effoct of giving the Atlorney a mwho-
poly of tha practice ; becanse the Barnater, as yon havs eaid, cen know nothing of Lhe case
axcept what he dorives from hia brief 1 If the aualgamativn wera to take plaoe, the Barristur
ooald act as an Attorney and repeive insirnctions direct from hi client,
39 But whers a Barrister did mot chouss 1o act as an Attornay be woold be excludad ?
Unless ths Attorney thought proper to rotain & Barnsror with the certainty of wnot buing
allowed for a Lirief, he wonld, no doubt.
34. Do yon not think that aunother consequence might anse that would interfere vary muach
with this economy that you think would result from thia proposal, thal one Atlorusy wyuid
sroploy snother 10 act as hia jonior in a matter, without guing to the Bar sz all?  That s
very possible ; bat I cannot sea that any evil is likely Lo ariss from that.
35. Supposing ther practics arose, wonld not the Attorney employed ax junior Counsel in »
ase which had not arison in his own office, require a bref sx much ss a Darrister Jdoos at
prosent ? [ eaid that in all ceses thai went into Coart except premisaory note or defanit
caus, n Uref nught to be sllowed,
8. | am spoakicg of Chamber practice 7 T am aluost certain no such case would take placs.
97, You hars atated already tLat thers siv many JUtoTnays who always employ Counsel in
Chamber onsen? Yes,
38, Would not these same persons vary prolably employ as Counsel in these raxas, Afturoeys
who did not bilong to their own office T 1f the comt of preparing & Lrief we Hewed 1My
Chambers, | do rut think they would.
39. Then the other couseqnence suggested by Mr. Lowe, would arise, thut the Bar wonid be
excluded from appearing in Chambers a1 sll? I cagnol sse how they would be excinded if
they weors allowed 10 sot 25 Attorneys

40, Sopposiug the smalgumation to tako place, doos it follow that every DBorrister wonld be
compstent 1w act os an Attornsy 7 I wee nothing in his previous education to prevent hix
acting s an Attorney.

41. lis wotal want uf knowledge of all the forms of procendings ?  lie is constantly duscasiing
thosa forma rithar in Chambers or in Couort, and ought 10 Lave some koowledge of them.

42. How do you think they woald figura us accountanta ? I believe they were pretty Abla to
keep accurats acconnts of their fees wheo tbey sent in their bills quarterly ; at least they
understood componnd addition,

43. By Mr Lows: 1 have been reqaosted by Mr. Wiadeyer, to put = fow questions to Lho
wilmess, which ko wonki liave propusod had he been pressnt—Have you read Mr. Gurner’
evidsnce? Yes.

44, Tt appears from that evidenes that the expenss was as great when the profession was
amzigamatcd, & it is now that it is divided ? 1 do not think My, Guruer was accarats in 20
stating,

45 He refarred to returns of the eosts of oazes under Loth pvatems P Wes, in a very unsatie-
factory way; indeed so far as | remember, it appeared 10 me that he wee not posilive about
the matrer,

46. By tha Chairman: As s matter of fuct, do you hnow anytbing abont the working of 1he
system when the profession was amslgamated T 1do not. It is possible 1hat many things
wight have bean tolerated then by tbe tazing officer, that would nut now; thare might have
been a different aystem of taxing in thoss dsya.

47. Your opinion about the saviog that would arise from the amaigamastion appears to be ibis,
that some few briefs might bo saved and some attendances’? Some altendances, and all
retainery might be saved, 1

48. When yoo employed Coupsel wonld yon not give them a retainer ? 1 think retainers
might be struck off, because i a cliant eould go at once to a Barrister snd cmploy bim, there
would be 50 necessity to retain him,

19.
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49. 1 assume that notwithstanding the amalgamation, », great many Barristars weuld not aet  J- Mertio,
an Ahwrnevs—yog wonld mit oxclode then from redamers? 1 do not ses why retaingra Exg.
shoold be alliwed under Lthoss circomatanoes, 2 J"‘-'Tu-r
50, Do you knuw aoy ather way of seouring the sarvices of Barristers? Yes, [ donorses = 0
why » Borrister ghoold not comsider himself retained Uy a cots, staung that he would ba
required 10 aot in & case, withont a fee of o guinea,
51. By Mr, Lowd: Supposing ons man sent him & nola with a guines, and another sent him
uné without, which would he take? No doubt the guinss; but by the same sargnmaent, if one
11;11::11 ¢ent him eno gaines, and another two, bo would send back the one gniosa snd keep
1os twao,
52, Jy the Chairman © Supposing this plan wera to take place, what wounld be tha effsct
tipon 1he character of the Bar—wonld thars bo an efficient Har when it was atarvad 1o death 7
} do not think it would aperats npon the character of the Bar. I think that man, whether a
Harmster or an Attoroey, wonld have the most business, who was most competent ; it would
prebably bave the effect of wosding the profession.
53. Do yon think & competent Bar would apring up upder such a system of starvation as you
proposn 7 | do not think It & syalem of starvation ; but nno mors likely to bring forward
talenl, becouse, then, young men wouold pot he so dependsnt upon the favor of othars.
9+4. v appears to me that yoar proposil would aweep awey the greater portion of tha feas of
the Bar—do you think that a systam nnder which sn eficieant Bar is likely to arise? I do
not wen how [t would swerp away Lhe grealsr portion of the fess,
66. You eweep away the briefs in Chamber practive ? Chamber practice is of very little im-
portance to the members of the Bar.
38. Hy Mr, Lowr: What d0 yon thivk of the proposition of doing away with taxation
altogather, and of suhsiituting & ayelem of sllowing any ope 10 maks his own arrapgemont
with an Attoruey or Uarrister?  That systom s utterly impossible to be carried out. In
pruposing that question, it appears to me to be forpotien, Lhat 1o addition to tha plainti@ and
his Aitoroey, thera i albsu & defendant in a easa; nnd that the latter may heve to pay the
costs. Supposing o party to go to an Attorney, and to agree to pay four hundred pounds
for the management of & partionisr eass; if ho susceeds in the sction and the costs are taxed
down to ffey pounds, bs wnuld lose three bundred and ffty poands; if, un the other hand
\hers wern o taxing officer, the defendant would be compelled o pay Lhe sam sgreed upon
by the pleiniiff, behind hi back, wnd thus he would suffer to 1hat amonnt,
O7. Suppusirg sool & Evstem oonld bs carried out, do you not thick it would radnce the
expansoh of law if the costs were not subject to taxalion; would oot \be sratam of txx-
stion natarally lead to the charging higher prices in the first instance ; thos if & tallor knew
tbat his bill wonld be mabject to taxzation, do yon not thunk he would charge much mors for a
coat 7 1 do not sea that rhe two cusen ars panailel.
58. Do you think it is wurth while, io order to give the soccessfel party his costs, to kesp up
the principlo of the liaing pariy paying the costs, if it @ to lead Lo more monsy bang spant
in liigation ? 1 think it is absolitely necessary to keop wp the system of making the loeing
party pay, becamse, if s party is compelled to go into Court for the redress of some grievance,
or for the recovery of swins debt, it is only just that the party who compels him shuuld pay
for it, anel | do not koow that thare is any additional experse caused by tbe system of iax-
ativn. I 1hink that the system of making tha losing party pay costs, should be extended
even farther than at presont: that is to say, o every matier that comes befora the Conrt or
s Judge iu the progress of a canse. At present, in a great varisty of cases, the Judges have
a discretion to give or refmse coats ; aud Lhe way in whioh rbis discretion is freqnently exarcased,
is such, as not unly to give great dimatisfaction to the partiza coneerned, but to shake the
confidemce of menv persons in the impartiality of the Judges, who, nghtly or wroogly, sre scme-
times tunrht to panivh cortain gentlomen against whom they are supposed to entertmin soms
antipathy, by generally refusing them ocsts where they sncceed, and granting o.3ts against
then when they fail. The way lo remedy this would be to giva the suoccatsful party costs in
all casos, and leave the Judges no discretion ; nnd thos save t_.hum from h-eing: subject to what
may bhe » groundless impntation, In this a3 in every other inatance where it can be dons,
T wonll hsva all discretiveary power taken away from themr, ‘
5U. Bupposing pn enaciment were made, that each party shoold pay his own coats > Thea
thers need be no tasaiion; but 1 think it wonld be most nnfair to the suceessfol suitor.
60. By the Chairman : If & system were ndopled, that each party should pay his own costs,
end pauplv wure nilowed to make their own bargaing r}th Aitorna: u, wonld they undertaks to
do the work eboaper than they do now 3 It in impussible to say wuat wonld e done under
Losa circumstanoes,
El. By Mr. Lowe: Wouold they not be stla to sfford to do it cheaper 2 [ think, in many
cased, the cuars of actions would be greater than they are now, and, in many, less. o an
impuoriant case, &n Attnrney might demand almnet anv suih bo plensed. -
;2. By the Chaimnan @ Dvu yoo thiuk thy Attornay could ever have the requsite knowledge,
in such n hargain, os would epable him to make & proper and reu:u-unlhl- charga? | am
quito pertnin he oould not. It is iﬂl}'mﬁhiﬂ Lo sav, when & cape is commaceed, that thers
ma¥ not be fity Chamber applicationy in it, and each of 1bhese wuuld cost, onan average, £10.
3. Wouold not an Arteroer be very apt tu ualie a litaral allowanoe _fur all these coatio-
grneimd  Of conrss; and by that means the expouse wnald be groatly increasad,
§1. Tl would keep n goud margin on his own side?  Yen i .
65. My Mr. Lowe: Ta \here not & good deal of competition in the profeamon;; ;ud. if ona
man allowed a liberal norgio, wonld not another undertake the case for loes: I do nox
Elllil.nk]].:.ynn not think it womld reduce the gnantity of labor in lagsl proceadiogs; fer
- narance. wounld thess long briefs bs made if tha management of cases wors sbarged by the

job? No doubt, the work would be done iu a8 slorenly a way a9 poasibla, L3
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1 do not think there are n grest many usslewm, onless you were comypletaly to altar tha praciice.
2. By Mr. lowr: What dv you think of special demarrersa ? 1 thiok they might be dons
away with altogather.
9. By the Chairman; What do yon thiok of genersl demurrers? 1 do not think they
ought to be dune wway,
94. Sapposing partion joined in domurrer, do you think Lhey onght afterwards to be allowed
0 go into tho nuestion of fact? I thiok they onght, bocause both parties might be very
oonfident that the law was with then,
95. Why shonld not parties who had any donbt try the question upon the merits, upon the
facts, instead of the demarrer? That niight lend 1o murs neaw trials, in eonsequyncs of mis-
directionn nf the Judge, or directivns which the onsnceemful party might think arisdirections.
8. By Mr. Lowe: Dnos not & demurrer frequontly simplify the mane, and points of law
boing nifted, provent tha calling of many witnessss ? No doubt.
97. Da yon not think if parties were nnt allowad to demur, that there would be rapeated
1instances of applications to the Coort for judgment nos obrlants veredicta ? [ think that
wonld ba tha resvle of i,
98. You mnet take the Inw poms tima or other? Yo,
09. By the Chairman : You wonld allw partics to amend after general Jemurrer, and aflow
the Jodges to have the discretion new placed in their handa ?  Yea.
100. By Mr. Lows: Demurrer is uften as much for the benefit of 1be party who sncoesds an
for the party who fails? Yes, it clears up the law, and the Coort then know better what
thay are going Lo try.
10t. Vhat do von think of (e system of specisl pleading—some witnesses have recom-
mended & retorn to notices ¥ | hava had no erperience of Sir Francis Forbes" rnles, bat 1
think tlhe presont system is batter than that ; there is x great des! saved io witnames” expenses
by the pressnt system.
102, By the Chairman: As to the expomsm of the witnowsas, do yon not think that eon-
fiderable discrotion in that mutter ought to be allowed the taxing officer? He has the whola
dixcretion now.
103. Soppose witnntssy are callad who are not examined ?  The Attorney makss an alidawit
that bo verily belhioves all the witnessss who were sohpcenaed wors nsoewiary : states the
number of miles they reside from the Conrt, and that they wers present at the trial; wheiher
they are examived or not it is the practica for the Protbonotary to allow the exponses, if
the Attorney awears that ha belisves they were material nnd necasgary.
104, Do you think that coght to be so ¥ I do not.
105, Yhat ought to be the course of practice wilth regard to wilpessos not examined ? It is
difficult to my ; there must bs a discretion reposed in some person, and there is no other por-
son bot the Prothonotary to nttend to the matter.
106. Would it not act beoeficially, in lemsning litigation, if witnesses who were not exawinad
wera not allowed their experses io the taxation of costs ! It is impomible to say ; o witnms
mav ba subpoenned from a long way np the country to prove enme particular fact which nay
re admitted, or the case may take some tarn which may render it advisablas, in the opinion of
Connsel, not to call & particnlar witnesa.
107. Do yon not imagine that in snch osases whare an Attormey, from prudential motives,
will not call a witneus, hecnnse the evidenss of that witness would militais aguinst himself, ba
adopta that course to prevent 1he administration of justioe, and to get a one-rided decision ?
Ua mav, boi it i difficnlt to ascertain from what cacse a witness may be omitted,
108. By Mr. Lowe: Where the plaintiff is vonsuited there i, of course, no necoszity to call
s witneas ? Of conrsa not,
14). By the Chairman: I am speaking of cases that have been gone through om both ade,
where a number of witnasses havo been subpensed aod not examiced? Thare are many
reasons which may weigh with an Attorney or Counsal totally irrespective of the circam-
gtance to which you have alludsd.
110. Do vou think the system of crowding cases with unnecessary witnesses onght to be
tolerated ? It is not supposed to be tolerated; the Prothonotary only allows them npon
affidavit that thev are necesmary,
111. Tlat affidavit of the Altorney, that ha  verily Lslioves.,” amounts to npothing—do yon
not think the party onght to swear, before the cosis are allowsd, that the witnesscs were
acinally necessary? They do awear, in nine cases out of ten, that the witnesses were matenal
and necassary,
112. As a matter of fact, do the costs of witnesred form s material portion of the cowts of a
suit 7 Tn the majority of ordinary ceses witneeses' expenses are & mers trifle. :
113. Can you suggeat any mode of Jesaeniog the exponses of suita st Common Law besides
thozs you have spoken of already ? No, T do not see any means of dimicishing expenscs,
nor do 1 thiuk thev ought to be diminished materially.
114. Do vou not think there are many attcadances rllowed to Attorners which might be
altogather dispensed with, or refused—thoss formal attendances which Attormuys geverslly
perfurm by their clorks, such ag taking a brisf to & Barrister? The attendance must take
lace.
I]Tl.‘j. Might not the chargea bo reduced whore thay are thirteam shillings nnd four-peote to
six shillings and eight-pence, and whero they are six shillings and eight-pence to three
ebillings and four-poncs, in all those ousea where wo mind is employed, and the labor can be
perforoied by clevks or portera?  No, I thisk not, becansa thera Rre many things dune which
imply some kuowledge and labor which are not well paid, and if you cut dewm all these
sttendances, aod only sllow tho prosont rate of charges for other labor, the profit of the
Attornay waonld bo very amall ; you wauld then run the riak of making the profesamon bardly
worth fullowirg, and do a greater evil than the Jood you cuntemplats wounld rountarbalance.

115—g 116.
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J. Martln, @7. Woald angthing more than was necsmary ba dane?  Parhaps oot,

J

Eay.

s, 184

T

68, By the Atternsy Gemeral: Do you ot think there would be mume probability that the
¥noteay of o canse wounld ba sndangared by it ¥ I think so.

69. By the Chairman: For mstance, ifan Ateorney had made a bad bargain, woold he not
got od of the oase ae soou an pomible 7 Parbape ho wouold .

70. By iths Atiornry (Femsral: Sopposing the taxing officer were done away with, and the
mauer ware lofil Lo & jury, do yeu think many Atvormeve’ hills would bae paid without a
ssoend action ¥ I think vary fow ocosta woald be paid witkoal gring befure a jury.

¢l. Do you think a jury would be the proper tribanal to jadgs of tbe posts, ¢ to
guantwm meniil, on the part of the Attorney ! [ do nnt think they would answer in Any
way. Juriey are not compelont to decide  such cases; they wounld not understand the
labor beatowad ou the sondust of the caua, and, from the genaral prejadice that exims agsmst
the lagal profession, they would redace Lhe amoant to the lowest possible sum. I there is
to be & taxing offiowr, it muat ba & porson who anderetands the work which ke has to perform.
12, By Mr, Lowe: Wonld not & legal pratleman ganrd agaiost 1he dunger yan apprehent,
by making his bargain beforehand ! Yem, if he avald,

73 Would it be a Qirer way that & man shonld sse, beforeband, whst an action would
ooat, thaw it is now, whom bo is totally in the derk ? It is impossible to devise any plan by
which ba might know bow much it might ooet,

74, By the Cheirmean :  Sappesing = wholemls syatem of remuneration (o the profemsion of
this kind were adopted —that wn aversgo were sirnck of what the cosa of actions m law
onght to be, that partiss, in brivging actions, were required (e pay that sum into Conrt, and
wers than allowed 1o chooss their own Atiorner and Burrister, and the Barrieter and Attorney
woro compalled to fake, 2z u remaneration for their trouble in ths mee, the sum allowed—
what is your opinion of such a scheme aa (hat? [ think that plam utterly impossible to bo
oartiéd out, botuas there are somse suits that conld bo condacted for £18, and tthers whioh
oould not ba oonducted for £2000; so that anles yon olamsfy casss, and | Lnow of no
medns of classifyiog them, it is impossible to say whal eum onght to be paid.

75. Supposicg it were left 1o the diseretion of the Cosrt to sy when an exiracrdinery ouse
sross, and to apply 1o it the present sysiem of tazation, and the acheme [ Lave suggesred
ware apphiad to the ordicary ran of casen 7 What is the ordinary run of cases ?

16. Actiows for goods sold and delivered, promissory putes, and mopey sounta? FEvenina
¢asd of goods sold and delivered, you may bave tv Lring s witaess a thousand milas, or the
SCCOUNL IAY TUl over twanty years, and ccoupy days in the trial, while some aetions wonid
nol oconpy fve minnles,

77. Theu it would appoar if the cosla wers Loo small in the one oass they would bs too largoin
enother, so that upon the aversge of casse—? Tha axiremes are 5o wide that jt is impossible
to take an sverage; in some actions fur goods sold and delivervd the cost might amount 1a
fivs hundrod pounds, and in another they might nat exceed ten pounds, se that mo LYOrage
oould maot the jostioe of all tho oases.

+8. Thie would ba a sort of profit and los conoern, in which the publie wonld embark-—this
maney must bo paid out of a general fand, and it might happen, after all, that if only a pro-
per portion of this fand were givea Lo Atiorneys, although in particolar instances thars were
loses, yet in others thers were guing, 5o that the Stale woold be no loasr upon the cases in
the year ! Profasiosal geutlamen in some cases woald be overpaid, and in others ridiculonaly
undarpaid ; and thus you would loss sight of the primciple that a man should be paid & fair
prics fue his work,

79. Youn do not think sach a svstem as that would anawer ? I do not.

80. Do yon imagine that it wonld be very palatable to the profemion? I do sot think it
wonld be pelawable to any oue,

8l, By Mr. Lowe; Would there not be this inconvenisnes in it, that all the better men
woald gri the hard cases, and those with the most inkerest, whether Litler mon or pot, would
got the aasinet 7 Yea, I thigk so.

82. By the CAaarman : It sirikos me Lhas & similar result will arise frum an amalgamution of
the profemion 1 1 do not think so.

#3. Will not the Altorneys take all the easy business into their own hands, aod give Lthe dilfi-
cult buwiness to the Bar? Perbaps ¢o; bat no doubt the Bar will be well pleasad to have
sl the diftcolt bokiness, as they will be wall paid for it—as they are now.

84, Do you rot think the tion would lead to am inconvaniencs in increasing the
nambes of speoulasive activos ?  No, | do oot think it wonld ; I do not think thers ars any
Allorueys at all dispossd to bring specolative actions ; Lhers are very few aotions brought
uniess thero is & reasosalie chance of sooceeding, and if there is a reasoneble chance of
suceendiog 1 do oot ses why an action should not bo tried,

85. Do yon not think the fom given to Barrmsters operate ax a check Lo mpeculative actions ?
1 do not pee that they ean operats to a great axtsnt: the feem given 1o Barristers are noiLa
vory large proportion of the costs in en ordinary Common Law suit, and I cannot conceive
such a case as a specalative Eqoity suit,

BO. By Mr. Lowe : What is the common cost of arguing en ordinary demarrer?  Fifteen
or twenty pounds,

B7. That is betwoen party and party ?  Yees.

88. How much of that wouold go for Counsel's fees ?  Bix or saven ponuods,

89. By the Chairman : Tho you know soything about the praotios which goes oodar ths name
of Sir Francis Forbed' Roles? ] know pothing aboat (he working of it.

30. Yoo are not able to offar any opinion as to whether that is a preforable mode of practice
e what prevails in the Court pow? I have had no expanenoce of it.

81, Do jen thik thatin the present mode of practice thore are many useless forms that
might be dispenged with? It is imposgible Lo say what forma are uscloss and wlab are not ;

I
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116. Do you not think your suggeationa tend to ths mme point, the plecing of the ather
branch of the profesion in incomputent hands? 1 do not, bacaase scompatont persans will
always have the largost practics, and if there ars incompetont persons they will, in Lime, be
boutan out of the profession. _ \ :
117. But many of your sogpasiions tend to rednce the rowuncratinn of the profession ? Nuwt
materially,
118. Do you think it is desirable to tha public thet law shounld be rather dear than cheap ?
I think it cught to ba as cheap as is oonmixtent with the {air remiuneration of the legal pro-
festion ; if von wish to keep the profesion in the hands of respsctabls pecple thuy must bo
wall paid,
118, F.B! Mr. I'onve : Do von not think it would be better to pay thom for what thay actonlly
do than for thess attandances ¥ Then you would have to inorease tbo present charges, and
adrance the ons as muck, if not more, thar yoa diminish the other,
120, By the { Aowman ; What do yon think of & method of thia kind, that a party ahonld
nome before computent Jodges, snch ns we have now, and siato his caso ors temus, the other
y making his roply ore fenit, aed coming Lo judgment vastanfer? 1 think it wonld ho
atterly impossible 1o carry it out, becanse Couoesl would nat kmow what law 1hey would huve
to ook wp, wnd would be left in the dark till 1he lnst moment,
121. Would it oot be a chesp and oxpeditions p'an? I¢ might be, but still not a very
derarable ome,
123. Woe boar nothing of those pleadings when capes are bronght beiore the Cadis in the
East? No: bat it is not generally sapposed t1bat the proceedings in the Enst are so well
calculatad to promote the ends of jostice as our own system.
123, By Mr. Lowe : Do yon pot think it in advaniageous, iu a consiiintional point of view,
:i!:ut we shonld have some record of the grounds opon wbhich judgments ars dacided ! No
bt
i?i«. Would mot Lhe sffoct of the svatem proposed be to put tha Jodge in place of the law ?
es.
125. By the Atiorney Ceneral : Do you not think thers wonld be freqoently applications for
now trials on ¢the groond of surprisa?  In almost every casa.
126. ﬂ My, Lowos : Are not applicationn frequently dismissed on account of sume trifling
o ity 7  Every duy.
127, Might not all these trampery rules ba swept away ? There is a reason for every ona of
thesa rules, particularly with referencs to erasnros in afidavits; this rols was doobtlem mads
to prevent erasnres afier the afidarite were aworn.
1 Is it oot very hard that & client should be compelled to pay boouuse bin Attorney had
made & migtaka ? 1 do oot think sx Attormey ought to be obliged to pny, in any case,
exixpt for gross negligence
128. By the Atiorney (enevul: How many Attorneyr are there in Sydney?  Perhapa
abeart wixty,
130. How many of that number conduct their own cases in Chambern at present 7 Perhape
ool more than one-third of 1hass bave suvibhiog 1o do with Chambers.
L:ll.ijﬁu thersa more than fire or six who attend? I should say more; sometimen their
go.
132, 1 presume yon would wot extend (ho privilege 5o far an to allow clerks to sttend in the
Court. and to represeut Attoroevy there?  No.
133. 8y Mr. Lowe: Whet oljeriica would you bave to sllow any one to appeario ile
Sopremie Court to condost & oase? 1 think there onght to be some guarantee that those
who practise in the Supreme Court know something about the lxw.
134, By the Chzirman : That is the chient’s bariness ? 1t ig also the businers of the public,
m order that 1be lime of the Judges and of 1ka Coarl sbould not be umecessarily taken up.
135. Yout wonld not proposs a cotopleta fres trads in law to that extent ?  No; I ihink the
practice ooght to be confined to persons who have bad soms legal edueation, and who are of
some respratabilicy.
1. By tha Aitornsy General: Do yon think the present cdnoation of ihe Attorney hers is
suficient to qualify bim fur the Bar? I think it is ss good as eny edusation that cao be
given in the Colony,
137. Do yoa rot think that atiendance, in gome of the offioes of practising Barristers, wacid
-H:nrd a good opporiwmity to the sindent to learmn? If = person wars disposed Lo lesrn, [
think more sould lw larped, in one montl, i au Attorney’s office, tln in & Borrister's
chsmbers in twelve mounths; becanse there ho s the wirle praciics befora him, and has a
batter epportumty of mekiog hiomelf acquaioted with everything connectsd with law, excepe
spacinl pleadirg, than hs wonld have in the chambers of any Barrisier,
138. lluve you beas long in practice? Upwards of two yenrs.
173, Wers sva serviog under arlicles heforo the naw rules cams into operalion? Na.
140. Yon mid that rerpiners would be nonecessary in case the profession wern amalgematad ?
{ think you conld do away with tha necamity of rotaioer sltogether, by abolisbin: the fepa,
It would be wnarsly necessary to give an imimation to 1he Dacrister that his msrvices wonld
be required,
i4]. ﬁuppu'rrg he wers not emploved, would not that be an injure to him? Onlr to the
extant of a gninok more than if he wers not employed now, after reoeiving his retainer.
142. Do yon think a retaining fee really inoreases the emoluments of a Barristor at all v
Nothing worth mentioning,
143. Is mot the rotaining feo taken inlo consideration in marking the brief afterwards? 1 do
nat think so. ;
i44. By the Chajrmar :  Are you conversant with converancing 7 Yes.
143. Do you pot eonxider the expenes of conveyancing to be enurmana? No; in nire canes
ot of tew Altoroeys take considernbly less than they are autheorised to charge,
1186,
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Ttl:?l.“{}n You not thiok these bills shonld be sabject to tnxatior.? Tsheald have s objsotion J. Martin,
- ’ r F‘q
Y47, By the Attnrney {ieerul: What woala of chargres do yun 0w at prenent? Altorpeys ==
:ﬂ?::;hlrﬂ;l Irnnflm vt :mh for eanveysncing, They are slfowod 1s. & folio for drawing sut, ? T
n - % tolza fur eempring, which ! ' 3
puflb gy £Hr-|r_r £ would niake n ordinery oonveyanes, now charyed £5 5i.,
14R. Py the Charraan : Do you nat think 4d. a fofin W tee much for COPYInG & comyey-

anee? Tt in not charged in that wa y. alth
mmka out bills, [ think the charge i{ El::::.lﬂ;. thongh there ere some Attarosts who do

lf!l. Yon think hargaink aro mada m that Lranell of the profestion ? In that wav,
150. Tut, if the cliurgas that ara aflowalle wers made, yon admit that the expetmes of con-
Yeysncing would be ensrmoun?  No duubit they are rathee larys,
151. ]I.ﬂ.u you vt often heard of £400 or £500 being pail for w aingla series of convey-
ances relating 1o one property ? [ have heard of ooe instance whare £200 or £300 wers
chargor fur an absinet,
152, That is part of » conveyancs: tle preliminery step? Thern was & ease in which an
Attorney in Sydney was cmployed in which s Irge snm was charged, but thers the propertiew
;r;;u fﬂerj;ﬁnnjnuus, ‘:}d thera were ssvoral titls dacds in sacl case.

. 3y bae Attorney Genrrgl: Do you koow bing of the working of FaperiuT
Courts \a America 7 No, 4 L, Al
184, Yoo do not know whether law expamves ars ehoaper thero than heve? [ do not; hut
[ mrwember reading !ln‘n'. Mr. Wehster, on ona noenslon, when dining with Lord Broogham,
u}a:cd 1hat l:mdhnd m?rqd s feo of 17,000 duliars, which wag larger than any English Bar-
rister aver had; an, if that i to be tuken aa & eriterion, it would a r that Tees not
ninch loss there than in Eugland. s o
133. By the Chavrman :  Supposs the profession were not amalgamated, and Attorners wers
Fiven this election, low many do yon think would elect to go the Bar?  Nut more than ten
of threo, I think ; nor do ! think & great mauy would prectine at the Bar in the eveot of an
amalgamation ; not raere than balf.a-deeen, purliaps.
156, Yon think they wonld employ Counsel or Advocates? Yes.

b —— o ——

TUESDAY, 15 JUNE, 1847,

Preocent:—

WILLIAM CITARLES WENTWORTH, Eag.,x tax Craz,
CHARLFES COWFER, F:q, | ROBERT LOWE, Es.

James Martln, Psquire, called in and further examine) :—

With refereace 1o 2 queplion that T war asked when T was lasi examined, as to special plaading, 4 v .

I beg to refer the Committee to an extract from the appendix of Stephen on pleading, which is of Esaq. gl
much mure salue than snylhing that I or, [ believe, any person in this Colnoy could my vpon | —eeiem
tlie matter. It ix fiom the Common Law Cummisioners’ Report, and T thivk 1he ressuns 1here 15June, 1847.
given for extending the rystem of special pleading, even farther than it is naw extended, are po-
anawerable, They are the reasons too of very compelent meo, who ok considerable time to

ireke this enquiry and to frame this Report.  The extract to which I refer, commences at page 60

of 1be appendix and gues o page 68. [TRe Witmers Aanded sn the same. 3 ode Appendix A.]

There is also aroiher extrpct to which T wonld wish to draw the attenlicn of the Commitiee, des-

ciibing what special pleadiog is, showing that ik is oot merely a modern investion, but that it is

stricily consistent with a practice of great actiquily, even o far back as Lhe time of 1he Romans,

the extract is from page 31 10 33. [ Fide .lppradiz B.]

1. Yon think the system of special pleading that iaexiant cught not 1o br Jone away ? 1 shauld

uy certsinly not. The Commizivners advie the abolilion of the geieral imue io almost every

casr, 1.2 | tbink they cught to be dur e fur the ressors which they itale,

2. Bty Ar, Lowe: What advantage do you thurk arisea from having a sysiemn of pleading at all !

[ thirk in a systern like 1het of the English Jaw, where no person can Le mmppuose] Lo carry at ks

fingers' ends ail the cases that may Le referred 10, where (be ablest lawyer must take time 10 kok .
up srguincnts, it is of the fird impurtaace that (he Advocates shoald be 1ol moed Lf 1he points Ut

will have to be tried, fur 3f they should go inte Cuort, ool knowirg wlal facts they will have 16

argue upun, they will pecessarily conduct their cases in & much mure sluvenly mauner than that

1 whieh th-n' are nnw conducted. 3
3. Oy the Chatrmmn : Are you alluding to points of Jaw or to puinis of fact? Tn every came

the law ard the fact are 0 mixed vp together that it »3 imprmable Lo separate 1hem. [t depemds

upan the facts that are in disgute what puin's of law will arize, and 1f W is ascerinived in the At

inwance what [acle nre in disputre, the parties will be prepared lo argue upon them, Eut if there

are & vas number «f facts of whicli they do not kiow anything befrehand, it i impemible they

1an be s perpored.

4. Would nut the system recommended by Bentham as a preliminary process be beller than any

sysiem of pleading for eliciting the facts,  Tou come nto Court wilh your client, I come with

mine, you crues exarnine my clienl, and T crusyv-examiua yours, aad no wilesses are called * |

dv oot think that sys'em at o)l advisable; it would lead to endles perjury, There woanld be a

contradiction not valy uzpon voe point but npon almost all, and thus Lhere would be the giertesd e

difficulty in fixing the pstties to any definite i1s:ur. $

5. Tls.
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J. Martin, 5. There would be no difficuii: . becanse if both admitled certain Mweta, then s pingle jrsue

Eog. would nrise ¥ Bul there might be & hundred different laurs unless you Lied the parlivs Jawn to
s~ oo particular fact, for Uhe pasios might not agree upan any uvne stalement.

I3 Juae, 1987, g There cannot be mory imues (lan the case 1s susceplible of ¢ You might have a great num-
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bee of propanticns which wou. ! tw denied ;=1 do nat think it would znawer at all; it wonld, in
my opaiion, be better to bave (ke present pleadiags, the drawing of which dues nol forim & very
considernble items in the expemes of a mit, Lo leare Lthe pariie lo agrer Lriwern themselven what
plem they will put o issve, than Lo alluw any other parly lo do so, 1t may require » greal deal
of care and coosideration to determine on which juint it may be best tu rely. as s persun may
have a dogen points to rest his claim or defeoce upon, and would nol be prepared al & moment's
pouce to select any particulnr one to the exclusion of Lhe rest.
7. By Mr, Lows: Do you not think it is an evil that pevple should be sllowsd, in spreinl plead-
ing. o st up fulme defences 1 1t may be very oljectivnable, but is impamible to be prevenicd ;
becagse the caly way in which yoo can consitulionaliy determive whether a defence ia false or
troe, is by the verdict of jury . Lhat 1, a1 the lermiaation of the trinl. A previous delerminalon of
the wruth or falsehood of a plen, would be an usrpation of the provioce ot the jury.
§. Would pot tbe mnction of an vath, and (he power of crom-exsmination, be of great efficacy in
prevectng {alee defencea 7 I would not in meay instances. Faperience does not warrant us la
supposing the manction of an osth 1o be sa efficacicun.
T. By ;Tu Chairman : How do you think 0 would answer, in Lrisls, to examioe both patlies,
the plaintiff ard the defendart *  That iz a very difficult question lo answer—in simple cases il
might be beneficial ; bot there are many cases where, in coosequence of {he extteme nicely of the
law, & person perfeetly honest might be led to make some admisioa which would very unjustly
put him ont of Court,
10. Have you pot ofien found that the eircumstances of the case have been only known to Lhe
ies t [n many 1nstances; bul in inust cummercial cases Lie muterial focis are kEnow i ts olher
patties, But if you 2dojs this system. tbe pasties will no Jonger e the alsolute necesity of any
eridence besides Lbeir awn, and it will lead to endiew perjuey. Tt was, I appreberd, 10 prevent
this evi, that tbe rule »as made that persons shoald not gue evidence in their uwn cases.
11, By Mr. Lowe: Is 1t & regular sid inflexible rule of law, that parlies shall not give evideoce
in their owo cases 1 1t is not 1o Equity.  Thi system, of ailowing the partiea to be examined
in mmple malters, has foug been in practice in the Court i Requests, aad thowe who have bLeen
longewt conversant with that Court mey that 1t is most urslisfactory ; and altheugh the Commis-
giaher has the power 1 examine the parties, under the thirty pounds jurisdiction, 1n the County of
Cumberland, he pever doss 30, breagse they alinost invariably contradict esch other; and one
;ulng must, in that case, perjore himelf ; though they must know more of the malller tban any
third party, they do not make the Court more acquainted with it,  1f then, Lhis iz the case where
the ammoust in dispule is nnder thirty pounds, I have no resson to suppse that it would not be %
nhere the amount i Jarger
12. Do you copsider that the calculations given Ly Mr. Qurner, io his evidence befure this
Commiltee, relstive to the average amount of coats, both before and since the division of the legal
profession, ate correct 1 I do not think the records, from whence they are taken, ure a fair means
of sacertaining whetber the costs onder the old system were greater than they have been since;
and for these remwons . in the first place, we bave Mr. Gurner's own admission to the effect that
costs were not taxed mo stringently thro as they have been since; and be tells us, with reference
to the Lill of costs, W which his atiention wes drawn, thal there were many wems in it which, if
be had taxed the bill, he should have strock ofl
13. Was that in an Equity cese ¥ No. 1 may suate forther, that I do not think thal be bas
taken n sufficient number of cases in each period for the parpose of forming hia avermge ; nor do
I think that be coull make any mitisfactory or correct calculation, by striking any average al all,
after taking any namber of cases, for when we find the exirrmes &0 very wide, one case being
conducied probably for 1wenly pounds, and nother for one thousand pounds, it would Le unpozsible
to ake a0y average which would give & just notico of what the cosls 10 o ordinary action would
comeé to. ‘The proper wav, in my opinion, of swertaining the comparative expense, is to take any
particular action, and calculste what 1he custs would be, under the present rystem, and what they
would L2 in the event of 20 amalpamauion ; and if thet be dooe, it will at onoe be seen Lhat there
mimt pecesmrily be a diminution In expence, becayse there pre many attendances which are pe-
under the present sysiem, and which will be no longer necesmry, if we go back (v Lhe system
which existed before the divison of the legal profession.
14. By the Chairman : Do you vot think there may be some counteraciing expenses to act as a
eetuff 7 I mm not aware of any.
15. Fur iostance, of the Bar was uot divided, wonld there not Le more hiberal feeas parked on the
briefs T 1t 1n impomible to rav what might be dooe in that way, bul T de nolimagioe the laxing
uiicer would aliow larper fren then than nuw ; op the cootrary he would look ruore jealously on
the markibg of fees.
J6. Duer it always happer, an a matier of fact, that bille are taxed an between Altorney and
clet 1 N alwayn
17. Is 11 not very seldom that they are Laxed at a1l 7 There are intlances,
18, Ia pt the general tole aguinst tasation 4 The general rule is, that there are no costs hetween
Attorney and client. These cases are cnly exceplioes; in almost all cases where persons mue for
book debts, and oin promimory noley, there never need be custs beiween Attorney and client.
19. Has ot & symem pprung up, which will be very likely w exist uader the smalgamation, of
bills being taxed Letween Atturneys, without Lhe intervention of the Masler al all 1 Fhat in very
seldom doue,
20. Huve you potheard, as a matter of fact, that doring the omalgamation of the proferaion, there
were much more hiberal fres marked oo briefs than there have been since ? I have sceo n great
maay beiels that were marked a2 that ime, bt § (o not think they were lazger than those given

DU
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2\, By Mr, Lowe: Was not the Lusines much simpler then than it is now?d No dusbt: Mart;
[1Bicult cases were not o numerous in those days, prowimery mote cases, and astions for goods - Eaq -
wld and delivered were of constant occureence, now these are all settled tefore the Prothonotary, ~—
tiher by computation ot sfidavit ; they o not come befure the Caurt at all; 1o former Wmes 15 June, 14T,
they furmed the bulk of the busicess.
22. By the CRairman : Are there not many actions trised now for gouds sold and delivered !
Very few, compared with the numler that never cotae Lo irial,
43. What Is the nature of Ul business that goes before Juries now—what sort of actioce are they 7
There haye been severnl actions of replevin, epclment, a0d upon special contract [ately,
¢t. By Mr. Lown: Supposing the Committes should be, on the whole, of vpinioa, that an amal-
gamation cf the profemion s not desirsble, is there eny other course open to them ? 1 thunk
Altorneys thould be allowed 1o elect whether they would Lecme Barristers or mot.
25. When you sy that, do you mean all the Atturneys of Lhe Supreme Courl?  liis & dificult
queation to anawar ; probably all Attorneys of the Supreme Court would not be ft to becomne Bar-
;:I:r?, and if Lhere was a division of the profesmion probably some test of quabfication ought to
adupted,
26, Do you thiok a gentleman who had made his election, mnd been admitied a3 an Atorney an
the Courts of England, ought after he came to this Coluny, 1o be allowed this privilege ? ] can
offer no opinion co that point. 1 believe some people think that 1hus privilege ought to Le confiped
to persons who bad been educated ia this Colony, ard who have not bad the opputiucily whick the
Engliuh Atunneys possemed, of being called 10 the Bar. ’
i Are you prepared (0 recommend that any gentleman educated in this Colooy, and admitted
inla the Suprese Courl as an Atlorney, ooght 1 be allowed ke privilege of practixing as & Bar-
1ister if he chose 1 ] should have o objeciion o a check being placed upon that, of thu kiod,
{hal there should be noma examination a iy the party’s vompetency, his knowledge of the profemion,
and hischaracter. It in dtficull to say in whose haods thia power of rxamination should be placed ;
1f it were gmiven to the Bar they would exclude everybody,
28. By the Chairman: What leads you Lo (bink the Har would act o iliberally 1 I have oever
seen anyLhing of the Bar that has led me to a coolrary woclusion ; for ipstasce, they not ooly aet \

their face agatost the amalpamation of the prufession, but lso sgainst the admimion Lo the Bar,
under any circumstances, of those who had been educated 1n this Culooy, uoti]l Mr. Brewster'y Bill
pased its first reading, when, for (he first time, they duplayed a little decent liberality.

20. By Afr. Lowe: You would not leave this watler with the Bar, wuud you leave it with the
Judges 3 That [ look upon as quite s objectionahble ; perbaps more so.

30. What are yoor objectians to the Judges ¥ I think tbey are even more illiberal than the Be:.
They are always duplayiug the most marked predilection for that branch of the profession to wheeh |/
they themselves belong ; a predilection which 1s induiged in wihont the slightest discrimination, ' :
aud which, ns far as my experience enables me to judge, 18 warranted pesther by the raperior ”
educalion, learning, nor ability of the budy in whase favur it is rxhibited. Fartislity for the one
branch of the prufemioo, in my opioion begets a prejudice against the other, and | do thick it l |
possible that an Atlorney os able, as well sducaied, and py rexpectable as any gentlemnn who had
caten 4 few dinners at an Inn of Court, might be excluded by Judges whase sxpril du ¥

might overcome that som of justice and sirict inpartiahity by which they ought always 10 be || M o
charncterized.

31. By the Chaionan : Da you think the Judges would not admit any persons educaled in this :

Colony 1 It 1s impossible to say how either (he Judges or the Bar would act ; I can ooly =y o g

that I should doubt the impartishiy of persuns whose bigh estimate of the poailion of a Barrister,
use he happens to be & Barrister, it w Judicrously extravagalt:

. Can you give the Committee any suggeation an 1o the be adopted, if they should
drcide that partiea educated here, should hive the privilege of admimion to the Bar ¥ Five ar six
of the leading Barristers might be nominsted as & Board by an Act of Conoeil, for the purposs of
examining pariies, snd oo any person who had been sdmittedan Atturney in this Colony, pruducing
a certificate sigoed by any two of them, that bis geneial education and charseter were rufficast
in their opinion, thea he should be admitted as & Barrister ay a matter of course. I
33. Be ndmitted by the Judges T Yes, as a matter of right,

34. By Mr. Lowe: Supposing the Burristers relused hiy certificate 7 I would then allow an appesl
1o the Judges.

33. By way of Mandamuz 1 By way of A ppeal.

36. Yuu would not give the Judges a vetu ! No; the plan I propost would be something
analogous to that of the Inps of Court, excepl that the Judgea might admit where the certuficnie
war refused,

37. But tbe Judger may koow of wome very dishonorable condact oo the part of the spplicant,
which might be unknown to these Beochers or Barristers ¥ [ do not see why they should go oul
of their way, for (ke purpuse of nscertaining whellier the party were a man of bed characler or not,
I amume thst if he were 30, it would be |I;?Cllbij‘ uell kovwn 1o & soall commuosity hke this.
When studentn are admitted 1ato the Ions of Court, they get two persons 1o ceitafy that they are
of good character, which 1n pine cases oul of ten is p mete farce, aud | know of oo other ohotacle
which stands in the way of their ¢alL

38, It ia not & mere farce they enter into & bond ¥ For £100, which is not a very great matier,
38, By the Chawrman: Why would you cut of this bidy composed of five or s1x inlivedualy,
niake 1t necemary ooly to obtain the certificats of iIwo—why pot require the certificate of all 1 I
think it very posaible that a highly respectable and competent man ought find it difficull, for filty
reamns, per{-up! from personal eamity, 10 obiain the cerlificate of all ; 1hey might refuse Lo sigp it
without giving any reason ; and besides there are some gentlemen al the Bar, whose certiticats
an applicant of decent quahfications might juslly consder it an iosuli tu be conpelled to aak for,
40. Would you propose that the reguluion should exiesd 10 any persu in this Colooy, (excepx
an Altoroey admitted at bome) desirous of being mdmuited to the Bar, or would you Limit it merely

w the Coloniol youlh. Suppoting a young man came out ere who bad oot been admitted 5o au
117—h Atworoey
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J. Marlie, A io England, and be applied himself to \he gody of the Law hece, would you allew him
Eae. to be admitted ¥ thhl{ snch » person ought not to be excluded. '
41. By Mr. Lows : Would you require the mervioe of ariicles, the mme service g4 you now reqnire

Ea S

16 Juno, 1847, hefare the ndmission of mn Altorpey, prior to the admimion of a person ws a Barnser Yes,

because [ think 10 person ought 10 be admitted without pussemiog & knowledge of the Law,

43, By thc Chairman : 1s that the only apprenticeship you wauld reqoire to guulify for the Bar 7
I koow of no otber apprenticealup that would be a0 eficient for gaining a koowlrdge of the
43, Il » young man were 1o po 10 & conveyancer, an Equity draftsman, or a special plcader,
wonld nol that be aa good & 1 fue the Bar aa the nther ¥ 1 do nol think w, becayse although
the stodent might gain sume khowledge of conveyanciog, or of equily, that wuuld be but a very
gmall share of koowledge to eosble him to suceeed at the Bar. 1 thunk a person who really
wishes to make himeelf acquainted with the law, con learn sa much ia an Aitorney’s office a3 he
cat any where :

44. By Mr, Lows: Do you think if an option were given, that many would make it7 Nut
many ; perbaps three or four, b
45. Would you give Barristers the power of chocting the other way # I should have no ubjection,
if they wisbed it ; although, if the Euglish Aitorneys were excluded frora making the election
here, it wonld be but right that the Barristers should be excluded alwo.

46. Tlow many articled clerks is an Attorney sllowed to have T Three—many have none

47. Do you think thai a good check I ste no ohjection to fit. [ think, huwever, the best

ebeck would 1w o compel articled cletks to nodergo » iringent preliminary examination, as tu .

their sducation, before they were articled.  1f steps were taken to compel them to be well educated,
na other chack would be necemary : al present thin poiat is two little regarded,

48. Do you not think there area grest many more persoba educeling fur the profession of Attorney,
than can posaibly succeed ¥ 1 have no doubt there are wore than will be requited fur yeany ®
coms.

49. [ it not desirable to keep up & wholesome competition 7 Yes—uf you take care, in the firn
inglance, (hat pope but well edocaled men shall be admitted Attorneys, the more there are ad-
mitied, the greater benebt it will be 1o the public. Althoagh the Altorneys may not derive large
incomes from their profession, there will then be a considerable number of well educated men
the community wha are acjoainied with the law.

50. By ths Chairman : Do you think such a body woald be advantageous to the communily ai
large 7 1 think it would be very advantageous ; indeed it would be desirnble for every Ludy w
have some sequaintance with law ; to make i, io fact, » branch of pablic jostruction,

51. By Mr. Lowe  Yon woold recommend that persons should go under examication Lefore they
were allowed to be articled Y Yes; in point of fact 1hey are now supposed lo know sumething
of Lafin, Greek, eod Euclid, The Judges did intimate, sume years ago, that they wounld reguure
all partis desiring lo be articled, to have read the first s1x books of the /Aneid, 1be Greek Tes-
tamemt to the Gospel of Bt. John, mod to have gone through the first aix books of Enclid ; bt
perer examined \he parties themselven, and were matisfied with mny body's certificate,

ve yon any further remarks to meke? [ would wish 1o obeserve, 1 although 1 have
fored 10 offer & few suggestions e Lo the manner in which persons might be called to the Bar

1n thit Colony, T do not for an instast mippose, that any plan which may be sdopted for soch
purpose, will be o bepeficial to the legul profemion, amd lo the community generally, as the
amalgsmation proposed in Mr, Brewster's Bill.  In addition to the reasons before given by me,
in fawor of thie amalgumstiou, I think thal the superior conlrol which wouold (bhna be obiaioed over
the proceediogs of the Bench, thonld not be overlooked.] At presemt the Bar of this Colony con-

nists of & verv rmall puznber, and 8 small minorily 3Ty of that oumber can be exid to be leading |

Lawyers; and » much smaller minority cao be considered as thorgughly independent men, the ma-
jority being persoss of little or no note in their profemion arout of it.  Anrd when it is considered how
Jarge an amonnt of legal patronage there is in the hands of the Colunial Executive, as compared with
the number of our Barristers, and how moch more likely it is for servility to be preferred to
independence, by & Government which has no responsibility to dread, it caoout be expected that
Bar,sa 8 body, will be likely to prove very eflicient in watching the procesdings of Judges, on whooe
opininn and recommendalion they may probably be depending for ag appuiniment. Barrisiers

who have but mall knowledge of their profesunn, and are cooslantly leoking oul for some Guvers-
ment situation, cannat be much regarded by the Bench, and Lbe opioion of the Atiarneyn iy, of course,
conuidered to be a matter of no consideration. This iv nn evil which cvught to be immediately
| remedied, for if 1o Eogland where the Yudges are s greatly superior to the Judges in this
Colony, where they hold their offices during good behbaviour, and not, as here, 8l the will of a
; of State; ard where they bave a peuple—the most jealous of their Jiberiy, snd a press,
the most irtelligent, mos fearless, and most honest in the world, conslantly watching their pro-
ovedings, the control of an sble apd independest Har is found pevemsary for the due aduinistrs-
Lion of joaice, how moch more is such a control required is New South Wales? Thus control
can only be given by an amalgamation of the profesion, which will immediately enlarge Lhe
ramber of sdvocates, and bring the Hench in constant and clase contact with & budy sufficiestly
powerful 16 bolt iL in check, for then there will be numbers of advocates who will care Lut Inue
- etther for the frowns of e Bench or the smiles of the Government. It may be that for some
tirne after the mmalgamation this contrul might not be perceived, but the opening up of this

- #arilng field to the ambition of the Colonia] youth, and to many who now beloag 1o what is
“ often tow waperciliously termed the inferior branch of the profeision, would, there can be little
doubt, bnog furth Advocates ns able Bs the ahlest of those which we now possesa, And b is a
matter which cooterm the public in more ways than the mere point of cootrol over the Judpes,

| {for the Bar iy, I believe, now generally sdmilted pot to be such an efficient one aax Lthe wunls of
the Colany require, snd it i not likely to become mueh more efficient unles onr Advocates be allowed
to receive the emolumects of both branches of the profession. | Anotber resull of this smalgamation,

1 think, will be an immediate weeding out of, the profession of the mﬂpah‘ﬂw
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veurly all the business 1o those who sve best able to condoce it. AL present it is pomible for an  J. Myrtin,
Alroraey, who ls exremely Uiterate and thick-beaded, who koows nothiocg of law nor anything B
«lsr, to manage s considerable practice by duing tverything through the instromeotality of & Bar-  ———,
rister, Lherehy most improperly increasing his own prufits snd potting his clizois to neediess ex- 15 dunr, 1347,
prnee,  Thus clasm of practitioners would be, as they ought to be, rpeedily disposed of, and ths
compeleny tnen 1o both branches would profit by the change, and business would be betier dooe
thau ey it should aleo be recollected that Ly increasing the number of Advocates s greater
chance woold be affurded tha Goveroment than i now pomemes to obfain competent men for
ailustions under the Crown, ard we should no luoger have occasion 1o be disgusted by mch an
exbihition us that of persuns receiving large incomes from the public fonds who if to the
pructice of their profession, would bardly be able to sppport themseives st sll. When any Govern-
inent palronires such peaple it neceasarily iccars the displensure of the poblic, and that selection
which probably was ucavoidable is very apt to wear the sapeet of corruption. There has been
. h'ﬂalljpr too much of thiz in this Culony, ard the sooner an smalgamaion takes place the betler
will 3t be for the Gloveroment [*That the Judgew gpd the Bar geoerally shoukd oppose this aal-
gauiation s ol sarpriging : 7 thu maller avd oo drong K ) wh;

1y in this, 2 yery other mailer w udqniml

mtativer will mlopt thal course which the :unﬁfﬂﬁm

od by Judges wha do not wish to be tus ¢ walched, or by Har-

Reir Dro ' o be ¢RI BT, 1Te respect will, I brust
ruiioga dignuly which is derived neither lrom karniog oor lrom lalent, &

Molapome aud fatr competition with otk

A By

Wa conceive 1bat congiderabls mismpprehbsusion popularl valls wpon the mbjsel of specudl
pleading, That systom was characterized, no doubt, at former r" of gorl hixtory, by a temdency
to prolix mnd taotologomm :Jnkafm a0 eacessivo sabiloty, an oversiraited phservance of form ; and
notwilhetanding material rrn improvements, it sill exhibits too much of Lhe iams qualities. Thesa
ita diand runtagres, are prominent and well onderstood ; its rerommendations are Jess uirelons, bel
when yapinioed, cannm, fail ta be recognized we of far esperior weight. Bpecial plending conzidered ia
its principle, is & valoable forensio lnrention, peculiar to the Common Law of England, by the affect of

which, the - pain} in gontroversy botwoen the parties ir devsloped, and prasenied fo & shaps fit for
degigdon; if, that point is fontd to comsst of matter of face, the partlss arw Lhus apprissd of the exat
natura of the quastion to be decided by the Jory, and are enshled Lo their proofs with propor-

{iomaia precision ; If on the othor hand, it terss oul o e matter of law, bare the mosns of imymedi-

ately obltainiog the deciien of the eanse, withowt tha sxpenss snd tromble of & trial by detmurrer, that is,

by referrisg ths legal question se avolrad, to the detrrmination of the Jodges Bat whern, instead of

+pecial pleading, the grnaral imue s used, and woder &t the defomdant ks allowed to bring forward mmibers

in confemion and avcidance, thess benafils are lost, Conmsliog as that plen does, of & mére summary

denial of the case siated by the plaintiff, and glring bo nolior of any defensiva allegstion on which tha

defendant manay to rely, it sends the whole chus on eithar side to trial, without distingylsiing the fact

from the law, snd without deflping the sxact question or questions of fact to be Lried ; i Dot o frequant ly

therefore happens, that the parties wre taken by , und Sud themmlven opposed by soms uoexpected

vastter of defance or reply, which, freos the went of thmely matioe. tid . 2. i in due comdiuon 10 resist.

Hot an affect of mute comemes, uad  Indeed :_Imnt. layarable (s urreacs ILL;? VEREEY ) Lovumuls-

tion of proof, and conecqueotly of aatuse [ Sor & nothing 1t admitted wped proadiagy, each party 1

nh“:n]p:d pra himeelf, wa far as it is practicabls, with evideoce upon all the differeat potsts which 'y
s Dadnra of the sactisn can by possibility make it locombent upon bim to establish, though mmay of them

may turn out to be unduputed, and many of them may be sch ea bis adversary, {f compelled to

plead specislly, weuld bava thonght it nr.c‘l{drn.b.'m to dispaie With respect to matlers of law, the

innogveniencs oxperienced, Lhoogh of & different kind, w aot les rwmarhable; fur whem poiots of

law zrise » tI::“;enu-l] imsne, instasd of being developed by way of demurrer, for adjudication

by tha full Court in bunco, thay are of oecomsity, left to the on of the le J bafore whom

1ha causs is tried, and the declsion, opon his scle authority, deprived, as he ge y is, of the ad

of any previous intlmation of the matier to be argued, wnd noable ta refer lu bouks, s oftea focsad to

urtu'l[rfl:.cur] and inconelnsive. Tt may evon happem {and that ia Rot an onfrequent ocemrrence ) tiat the

~aniroveray under thus form of plex turne ontirely wpan matuer of law, there being mo fact realy in dis-

puts, and in that case the mode of decision by jury is mot only defectiva, but misplaced, aod tho Leial

might bara been spared aliogether, if the partics bad by way ol special pleading. and raised

the uestion upon demurrer. Another ill conscquence attendant npoa the grreral 1res b, e ps Ui

truo point for decision bos not been avolred in the pleading, it becomes the busioem of tha J
retraot [t from the proofs snd alleguions before him, 10 sever correctly the law from the iact of
cane, and, aFsin, the (acts sdmitied from those in comlroveray, And to prascul the Iadtar IL!.I -lh:trn-:-t
to tha jury for their contideration ; ap analysis which the rapidity and tnomolt of & trisl st =ie
rrodars extremely dificult, and which is often defuctively conducted Of the state of things
.-:.phlnecl.ithtl{«numlu&ct,thﬂwhen the guoersl isvwe is pheaded Lhe trial fwh n oomerom
insances ts aocomplish the purpeses of justice, ar even to termimte the brpml dmn,nndu followred by
the application of defeaied party 10 tho fall Court ln danco for » new bal | procesding mrolves
the necemlty uf racapitolating, for e infermation of that Cenrt, the whole of what passed vl rooe ax
wiri prits, of which thore ia no admissable report, excopt that of the Jwige, apaa whose alicred
Hrrnrilpuiltlfhwthelpllcuiunmmtmmnu:}yufwnded. sthen for new trial is, for thls
reason, beset with peculiar dificultles, the effect which is, that it shimately falls ip many coses (n
thare & reason to hend) where io joskics it oaght to suocenl, and secoreds i many cases where there
in in realily po wfficlent ground for the spplication. It may ba added, 1hal uven whevre sencemfuol, it
glres 0o redres beyond 1.‘1-& of awanling 8 maw and expensive inquiry upon the maller of fwct, and
that with respect to the matiers of law, of which it may Inrolve the discuacion, they wre lom ﬁ-
tinctly, and lems mtisfucterily decided u the moticn fnrlmtrhllh—whﬂrl-dbyrd
pleading, and so brought before the Court in the frel indanoe, by way of dumarrer, for dater-
minatlon.  Bat theee consilorations give ao inadequaie fdea of the exteol of tha inconvenieace
now prodoced by the great and growing frequenay of the matlons in questlon. [odeed we know
of no existiog abuso of which the intlnamow is so wide, nnd by pressare so istalerable, They have,
io & comsiderabls dogree, impaired the valuo of & verdict, which, according o the nuctens asd trua
prinddplo of law, was of & Bmal snd conclusive character, but i pow in 0 many Lutsnces mab—
jsctad ta the revilon of the Court in baace, and with so moch [acility st acde, that the party la
=hoge favor Lbe upision of Lhe jory is declared has comnparatively lhtia reason bo rely om the permﬁ
of tha sdruntege be ha oblained, He 109 uften Ands that it 7 lrot owe seocesafol st le in k0 ard nyos

~xpenzre codtert, which ste ond at last i defoat. Butan effect still more seriows, is mmum
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MINUTREA OF IVINEXCE TAKEN REFORE THE 3ELECT COMMITTER

which this branch of w» has encroached wpon those portiona of the public thas prnﬁ:ﬂi destined te
other smployment, Asan illestration of this, we may refer to retures reostved from L ing's Banch
sod Commoen Fleas, by which [t appears that in Micheelmas Torm, 1829, ninsty-nine mptions for pew trials
were miade in ibe Former {ourt, and foriy-nioe In the [atter; that in the King's Brneh Roles Nink were
gramtad wpoa Efty-throe of Whese applications, and not more than four tules for now trial oRRimately dis-
posed of in the conres of ibe terin; and that Ip tho Common Pleas therr wrrs thirty-oine Rnlre ¥in
granced, of which ten only were disjaved of. T vach accuinmiaticas additloa of course ta mnde in ench

o torm : and were it mot for the wasletance obtainad from Lhe altting of Lhe three Judges out al
term (& jurisdirtion which In other respecis has 1o na objectivasble, and to reguire abolltion)
the rrsalt. as far na "ﬁdl the Coart of King's -h, would be a total shetractlon of tha current of
ordinary btuinsm, by (b+ growing meses of arrears upon motions for new trials.  The tendancy of the
groeral imme to give on for sach spplications wa have aiready attemplad o eapinin; and we have
no howtation, Lhaze{ors, in atiributiog to nan of that ples the [ar grrater of the evila to whivh we
have thonght it qur duty to advert, as conmecied with motions of that deseHpilon. We think, too, Lhat
{ix disnse would sapply Lie only pricticable and effective remedy ; otharlneanvanlences, thongh crrtainly
of lesa momem, result from Uhat mathod of pleading. It aflen na that points of law arusing at the
trial receire no dediaion from U Judge, but are reserved by him fur tho opinion of the Coart in éanco ;
or with & view to & morn distinet and solems argoment befors that Court, the {acts proved are thrawn by
cotsenl of parties Into the form of & wprcial rape.  Neither of thaso mathods in comparable, in point of
certainty, of despateh, or of choapnoss, with that which ia sforded by demerrer; and thair mabacit ot ion
for the Iauter operaies like the molion for a uew trial, though in & less degree, to the prejodios of both the

and (o tha delay of public Uasinees. [ comparison with these dissdrantagss, resalting irom the
groersh baua, 1ke inconvenbences of special plaading ars ncgoifiant. It §s found diflealt, eo doobn, to
st farih Ube matter ol defenow ﬂ‘ml form which shall be &t oives sofficient In point of aw, und
secarats in pent of fact: aodLhe coppequence of this difficully s, the defeat of the party pon
formal defocts pot ooamected with the justice of the caar, Bat this svlils aut llke thoss arlsing from (he
genocal lmme, either of ordinary neewrrence or inovitable in ils pntora. [1 may in goneral be averted Ly
the dligwece and akill of the pleader, sod 15 materially slleviated by the practice of sllowing amendmentn
upen dequrrers. 1t 1o also troe that gpeoial pleading tends te prolixity of stalement on the recond, which
it a souzree of ex Lo the sultor ; but that expooan bears Bo proportlon to the vast increwse of costs
remaMing from tha mleption of the groeral isme. It meems Lo be commonly that it ks ln the
lopth of the pleadings and the corrrepondent amoemt of office fees, or fret to plenders or Couansel pavabie
wpon (ham, that the expross of an action st law chiefly conalsts ; but this 1s a great mistake, and obe that
i & very important to correct. Ry far the baaviest iiems In the 131 of costs are (hose which relate to
the proafi, end more icularly Lo the convaylog of witneasrs tolw Amizes and mainiaining them there ;
asd next 4o these, wost costly charges ariee from the trenemction of any kiod of et in a[nn
Court, upon motion ; the fees upon plaadlog belng (comparativety spwaking ) npon & potty scala. 1o illme-
tratlon of thbe, wa may refer to the bills of costs containsd in the Appendiz io cor first Report. It may
rasl'y ba concetred, therefors, that tha general {ssua, {rom its tendency to sn wnhocassary socmmalatinn
of svidence, and to motions for pew trials, most often nltimately lesd to o wuch groester ox than could
bare bees prodoced 'l:ir any piobabla iﬁi.'ﬂ special pleading. The sranee due to the laiter
method will become still mora evident, whea it be cleared, by mch regniations as we bave anggesied
in otker parts of this and hereafter to sappedt, from some of lta principal incouvermences
and abuses, more particularly from 1 which rolaia to the variety and prolixity ol counts and pleas,
nad the dortrine of varlaoca. OUn the whole, thereforn, we coteriain oo doulk of the expodicoey of

such altecations o the oxisting prnetice ns will introdocs special pleas in mimost svery cuse, and
is sowe metions sbolish aitogether tha nse of the paneral ssue,

B.

Notbing uan beea here attempicol but & prantics! sxplaoniion of the manper of coming
b0 imna. If considerad in a viaw Lo it absiraci principls, 1, will be found to cousistin an
application of that analytical procees by which the mind, even in the private sonmderaticn ot
ADY COnLrOVarsY, &ITiTes &t the dardopmant of the quaﬂiuu in diﬂpnlﬂ. For this Parposs it
is always neosasary to distribule Lie roas of matter into detached contending propositions,
apd to set them consecatively in arvay apuiost each otber, till, by this logical contlict, the
stats of the quettion is alumately ascertained. This ranks, in tae present day, among those
urdivary logics! aperations which it is easier to practise than to deling, and which it would be
saperflaons tu attempt to redacs to scientific rule, It was, however, as applied to the purposs
of forensic dmpuration, s vary favarits topic with the anapent wnters on dialsclica and rhetoric;
and there wax no subject eonnoectad with these sciences on which they bastowad more alaborte
attention. Sicius arcogifoendi (asTs Sigouius), stqne eo probationes omnes conferendi, arufi-
cinm, i libria ormtoriis, mullis verlis est demonsimalum; peque goim in aliil preecsptis.
antiqoi vhetoris, tam Grwecl, guam Latini, plos studil aut opers conswopaernnt. The guzstivn
ta coufrotersy i descsibed among these writers by the different terms ypvojevoy, summa
qumsiio, res de qoa mgitur, questio ex qua caos nascilur, judicatio, and othera of similar
import, all expressiva of the same general idea, thongh slightly distingnished from ench othor
in thair particalar applieation. When this question was devaloped, there was zaid to be s
stafws, or conafitubtic camer. Of these status thars were aoy classas, socording to the dif-
ferent kinds of gquestions which might arime, involving not only the diminotion recognised in
onr pleading, betw.en (uestions of faer and of law (status copjsctorales et legales), but
additioosl distribntivas into status fioitive, translative:, and many othars, corresponding with
tha various logien] divisions under which the difisrent subjecta of civil dispote may be consi-
deced. As a specimen of this obsolete bot curious learning, and, ot the same time, as the
bent llastration of wlat is the natoral progress of the mind in effeeting that devslopment of
which wa have zpokan, tho following passego of CJuinctiiian deserves sticntion. In that part
of bia work which relsies to the dispasitic, or tha art of oratorieal division and arrangement—
afrer noticing the importancs of a prudent selection of the point of argament, snd s discreet
statement uf the general qoestion, and observing that the choico shoold bo detarmined by the
natare of 1the casg which the orator was to support—be procesds :—* I will explain my own
** method ia this particular, which I atiaioed partly by precept and partly by the natural
“ daduciions of reasvn, and of which [ never attemptad to msake o mystery. all forensic
“ conlruversies I took care, in the first place, to inform myeslf of all tho diffarent matters
“ juvulved in the canse. [ sy, in furensic controversis, for, ax to the disputes of the schools,
4 the opersuon s upneceasary, as they conaist merely in the discassion of a fow questions

disunetly
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" Jintinctly discriminata] at the ontzet as the sobjects for declamation, and Jepomioated J Martin,
“ drparn by tha Groeks ; by Cicero, proposita.  Aftee thos placing, then, the whola maitsr of o,
* the cuntroversy dntinetly in my view, it wan my habit to analyse it, aa wall oo the of lm"
“ my ndverzary 13 on my own. Aud, first, I applied myself to that which, thoogh easily = |
“ described, requires s peculiarly attaniive performance ; I mean, | sscartaiood what onss it

“ wan 1ha object of either parly to make, nnd by what sllegation such casos might Le respec-

“ tively supported, Wilh this viaw, I begun by considoring what might be alleged by the

“ plainiiff, Thls statement would, neceasarily, sither bo admitted or denisd on the part of

** the defendant. If ndmitted, no queation could at that stage arisn. I therafore proceeded

“ to comsider what would bo the dof¢ndant’s angwer, and to this [ applied be same dilomma

* of admimion nr denisl by 1he plaintilf. Accordingly, pometimes, the rostier of the apawer

' would be admitted ; Yot at all avents there would, at some period of the process, AN a

" contradiction hotweon ths partics: and it s then that the question in the cxosa is first

“ sacorteined. For cxamplo: Yen killed such a moan. Admitied, Wa proceed, The

** defendant must now assign some roason fur Lhis act © I war lawful fo kil Aim, as surprissd

Y oin adultery with my 1oifs. There Is no doubt of the law : we must therefora sask, in some

‘ othar point, the anbjret of comiantion, TAe parfiss surprised trare not commithing sdullery,

“ They were, This then is the gnestion, and it in & questivn of fuct,” (eonjectura, o, o, statoy
copjectoralis).  * In some caxes, hawerver, there might be a farther ndinisgion: They wwre in

" adultery, but you had no right to kil him, for you were an exile and infamous persom @ and

‘‘ hera arisca a queation of Jaw, On the other hand, if to the #rat silegation, yow Alled, it

““'bad been wnawered, [J did net kill, the queation had been azcertained ot the ontsst. By

“ 1L kind of procems is the mattor in disputs, or miain question in the comse, to be investi-

““ gared.” This oratorical avalysin of Quinctilian exhibite sxactly the principle of the Eaglish
pleading ; snd when it k8 considered 1hat the logic and rhetoric of antiguity wers {he faverite

studies of the age in which that science was principally cultivsted, and that e Judges and
plaaders ware doubtlees men of general learning, according to the fashion of thair times, it is
porbaps not improbable that the method of developing the point in controverzy was improved

from Lhese ancient souroes. (o the other hand, however, it poems not to have been wholly
derived trom them ; for tbe same methud will appear, in ope of the following notes, to bave

beon substantinily in tha possession of the Lnrbarous Frapke and Lombards, witlh whom it

wias, prosnmably, a native inveniion (—='' Whatever meril,” says Gibbon, ** may be discoverad

“in the law of the Lombards, they are the gepuino fruit of the reason of the barbarinns, whe

“ never admitted the Bishopa of lisly to a neat in their Legislative Councils.”

FRIDAY, 18 JUNE, 1847,

Preaent i —

WILLIAM CHARLES WENTWORTH, Esq., 1x e Caann,
THE ATTORNEY GENERAL, | CHARLES COWPER. Eaq.
ROBERT LOWE, Eag.

Robert Johngon, Eeq., called in and examined :—

1, Are you prepared to moke aoy suggostions wilh reference to the diminution of expense ia gy,
Enuity uuiup? Ii is & very complioated aod difficnlt enoiry—100 complicated to be entered Enq.m
into by any parson withont great consideration. I can ooly point oot a taw pelpeble inatancet e sm
in which the proceedings appear to me fo Liave no other object than to canss cxpenne. 18 June, 1917,
2, Wil yvu have Lhe goodnuss to state what proosedings in Equity might be shortened or
abolished ? 1 can give a few instances where, I think, ibe proceedings might be allogether
abolished : for instance, a bill for obtmining a discovery from a party in a st at law. I

rhink either party might file interrogatories which the oiler abould be compelled to answer,

without any anit in Eqoily at all At present, the minimom expense for & bill of discovery,

on both sides, is about £40 or £50, and I apprehend that the sobatitotion [ propose waald

not cost one-fifth of that sam. 1am also very much inclined to thimk that a petitron mighe

be substitated, with good effecr, for the presest volaminous bill. No answer should be

mecessary unless thoe plaintid required it.

3. Does not the plamiiff always require it? In many cases ke does pot. In & common
foreclosnre anit, all the plaintiff would require would be to state shortly the execation of the

mortgage, that the time of payment had elapsed, and to pray a foreclusnre. la could prove

his eas6 by predacing the mortgage aod calling one witneas, withon; requiring au answer.

Where an engwer is required, it will be necessary to Lave inferngatories, which conld be

added to the petition. 1 think, nlso, the common law principle of taking alt allegutions 29

proved which aro oot denied, might with advantage be adopted in Equity suits; s that,

whers no anawer or defence shonld be fled within the time prescribed fur that purposs, the

plaintiff shonld have a decros as prayed, a» of course without further delay or urcnble.

4. It bas been suggested that, instead of a bill, = petition should be adopted io al casew, and

that, whero an answer wus required, the party should be exanined ore fonus; what do yom

tiipk of that system? That conrse wuuld, no doubt, be 1he most econowical oma, but it

wonld give 10 clever rognes nn advantage over honeat pacple who wire not eyualiy clarer,

and, for that reszon, I do not thiok it would be desirable. i)

5. Bot simple people, who are honesl, wonld not manngw thase matters ; both plsivtiff and

defendant would have their logal advisers? We have ad some experionce of & aimilar s:rm:
15—
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in the Sydnsy Counrt of Requasts since the change of its jurisdiction made by Lhe Small Debts
Aot. The Cammissionar now roles that either party may call the other to {'“ avidenco, |
think thal bas operated, in some respocts, beneficially ; thers is, however, this difficulty, that
ignorant peopls may bo entrapped by an examination ria rooe,

6. Entrapped into speaking the truth ¥ 11e may not pat hin cass in the beat axpect, which I
think & saoiter is emlitled t0 dv, and he requiras the sareful assistance of hia professionsl
advoser to ssa that be does 30,

7. Do vou think that plan would be batter than the plan of interrogatories added to the
petition P [v would bo muach less expensivo, bat I do not think it dosirable. If it sbould be
sdopted, I think it shonld be incumhbent on the party examining his adversary to put the
sxamination in avidence; and that the course which is now adopted, by which the plaintifi
may read the answer or not, or particolar parts of ths answer only, shounld be sbolished ; in
other words, if ths proposed exsmination should bo adopted, each party should be allowod to
mweka the other & witheas io the causa, mt is now dope in tha Bydney Cunrt of Ragnesta

B. By the Attorney Genmral: In what deacription of cases in Equity do you Lhink viva tore
sxamination might be adopiod ! 1 am not of opinion that it would be beneficial at all; but,
if it wore adaptad, it ahonld bo universal,

9. By the Charrmas: What do you think abont domurrers in Eqnity ? I think if the
Court wars to hold the parties to itheir demurrers, it wonld ba extramsly benefimal. Nothing
is so simpls as to got the decigion of the Court upon the suatement of facta admitted npon the
record; bog if yon first argme the demwurrer, and aftereards got leave to amnend and go into
evidenca, and on hearing npon the facts, the bonefit of tle demurrer, as far as expunse is
conocornad, is lost,

10. Yos would bind the partioa to the demurror? 1 wonld, as a general mle, but thers must
bo exceptions. [ woanld never alluw leave to awend, onless n strong special case were made
for such lsave : [ would make it so strict that it should be an effeciual chock npon speculative
damurvers.

11, Are theao spoenlative demarrers of freqnont occorrence in this Conrt? Not in Equity.
12. Have von any forther snggestions se to the diminishing of cxpenses i Equity mmits
One very great caase of the expanss in Eqoivy is, the immenea 1ime allowoed to the defondant
to anawer.

13. Is not that necesmary in many casm ? It iy npot io many coses, although ten weeks
are allowsd in & vonaotry cass, and cight weeks in & town case; in point of fact parties very
seidom puat their shonldars to the wheel Gll the list fortnight or so.

14. Doss the mere delay cause cxpense 7 It does not abaolately render further expensa
naoessary, but it does practically ; for the client i3 capstanty wairing npon his Solicitor, and
his donbts snd anxieties have to be satished @ this, of course, inersasea the number of attond-
anod, Ju nlso creates additional, and sometimcs very groat axpenss, in conssquence of deaths,
marriages, insolvencies, and other circamstances oocurring doring thoe vast delays of an Equity
sait, which require bills of revivor or mupplemental bills to be filed, and frosh answers, &:,, &e.
The Tetm feet alons creste some additional costs, “
15, By the Atlorney Genoral . Was pot the system of woa cocse examination tried heres }
Thae riva eoos examination of wilnosses, not of Lhe parties.

16. Dy the Chasrman : Tliat is in foree pow ?  Not upon the pamw system ; the gvidanos is
taken wiva vocs bofora (ha Mastor. and not bofore the Court now.

17. By the Altorney Gemercl : That was u complete failare 7 1 think it waa,

18, VWere not thoss casss often contimned for a fortoight T That arose from the bad arrange-
ment ; the adjourning of Lhe cases from woek to woek, instead of from day to day; bnt the
oiher doties of ths Equity Sodge repderod that unaveidabie.

19. By ths Chasrman : Do yon 1hiok examivadon before the Master anawers ? [ think it is
edmirsbly adapted for all cases in which thars i no necessity to direct an imoe. But | would
obiarvs, that as 3 Court of Equiiy o pot competent Lo decida an dispaled facts of & oompli-
cated nature, 1ssuem to bo decided by the conatitational tribnnal of a jury ooght to ba granted
in all cages whers it iy secesary for the decision of a wrii, to arnve at a conclusion apou
sach disputed facts,

). Can you suggest any other matiers in which the expansa of an Equity suit might be
redoced 7 With respocz to Orders Nisi, | would observe, that thev arg of po posmsible nae,
and causs considerable expanse and delay ; for exawple, an Order Niri to confirm a report ;
0o report <an bo coofirmed wntl]l such an order has been ubtamined, The substance of the
order i, that unless cause be shawn in & given tima, the report shall stand sbwolutsly con-
hrmed ; aud if 5o such cruge be sbewn, aoother order is requisite for the purpose of comfirm-
ing the report absolute. To illnstrate the absurdity of this | will mantion s cass. 1 was
concernad in a causs in which the Mastsr made & repart 1o which both parties wers desirous
of excepling, npon different poiows; I was for the plaintiff, and fonnd it neceassry, before I
could Sle axceptions, to tzks cut an Order Nisi Lo confirm the report to which I was snzions
1o exaspl I thersfure took oot an ordar which in terms directs that tho report ahall be con-
firmsd aalew the opposite side shewed canse to the contrarr, upan which I filed my own
exoepliont, tha othar side filing theirs, and unlass I had done tlut I ceuld not have effectnally
bled exceptions at all

21. You thiok thess Orders Niri might be got nd of, exeept thav were argusd? I think
they might be got rd of in all cases, ! wonld allew parties the same time to axcept to &
report altar it i signed, as bo now hes afiar the Order Nisi is confirmed.

22, These orders all have a fee attarhsd to them ?  Yes, and tho fess of Conrt are heavy.
23. Is it the conree pow when an Order Nin is grauted to confirm a repori that the party
who wshes to axcept can argue the matter withoot any forther ceremony ?  No, he must fils
€x0ePLons,  Another nunecemary expensa is that of requiring objactiony to be filed prepars-
lory to filing axoeptions. The objections are precisely the same in form and substance as the
exoapligns, the cnly differencs being, that the ooe iy callod objections, and srgued bofore the

Moustar,
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Mastar, and tho othar expeptions, and argned befuro the Court. N porson can fle exeeptions R Johuom.

uniesa he first fila and argue cbjections. Thasa objeati
. . Jeations are almost o mattor of form, f
i extromely rare that tho Master's opinion varies, and they sre therefors fled for l:l:!:tl.r:::

g

of anabling the party objectiog to Bla axceptions. The expeme of Aling objeations ks oon- 18 June. 1847.

sidernble, 1In the cawe 10 whiah T befors referrad, tha point to be decided w i '

al‘_ law, and yot, [ beliove, with the expanas of lh:u duuﬁa pat of obhjections :?::ﬁl:iq:

:mll fnt cost Jeas than £50 to get a dacision, and the delsy in dreadful.

Jf. There are st present warranty for every attendanca? You

ﬂ.:: By Mr. C ! What is the expenss of that? T think pot lews than half a guines,

With renpect to the warrants, T would havo none. I wonld have sn apprintment in the fipst

'natance, and adjournments from time to time, 1ill the mattor was disposed of,

26, Dy tha Chairman : Aro thare any othor forms that might be dispenaed with ? [ thisk

subpanas 1o rejoio sod to bear jodgment might be abolislied ; I have mantioned soms of the

most p‘rummmt causes of unneceasary expenws, but I have no donbt POTEORS MOre soqoainted

with Equity prastico than I am would bo able to point cut s greet MaNYy morg,

21. By tha Attornay Goeneral: What are tho roles now in fores in Equity? Tho English

practice up to & certain parind, modified by ouor loeal yulan: it ia franuently a matter of great

vibarrassmaot to know what iy the practice of the Conrt : thers ars vory few,if any, preeti-

titionera in the Coluny in either branch of the profession who are thoroughly aequaimted with

tho details of Equity proceedingns.

28. llave you zny suggestion with respoot to that-—do you think it dosirabls to bave oms code

uf rales ?  That would be very desirable; but it would require much considaration of persomy

well acqnaintad with the subjact to frame sucha code. The dificolty of carrying on an Eqnity

sait here is much greator than in England, as there if you bave any donbt pon & particalar

point of practice, thers are varionw public officers at hand, eash having his particular depart-

ment, where you may at onoe get the information yoa requira,

29. By Mr, Cowper : Then instead of smalgamation yon want division of the profession ?

Xo, the division of practitioners into & number of branches is strictly a division, whetsas the

accumulation of practilionsrs in each Lraneh is strictly a multiplicativn. No donbt it would

be extremely benoficial if there wers business sufficient for practitioners to confine thamselves

wholly to ooe branch ; bat it is palpable that the necesmity of omploying ons lugal practitionar

to inatruel spothar in tha sama soit oanses & moltiplication of labor,

3. By ihe Atlorney General: How often does the Equty Conrt sit? Twice a week im

vacation, and cocamoneliy in term,

3l. Do you think it desirable it should mit oftener? Yes, and tlat the Judge who sits in

Eqnity should not have so many other daties to perform, as in consaquence of his not baving

time t!udprrpl.ra his judgments they are much dulayed, and the Equity business is very much

rétarded.

32, By the CAairman: You think we want moere Judges? 1 think we want a Jodge who

should be exclusively confined to Equity business.

33. Would you allow an appellate jurisdiction from him to the full Court ? I am inclived to

say not, provided we could get a thorongh Kqnity lawyer, bot [ have not formed & dacided

opinion wpon this subject,

M. Ry the Attorney (eaernl : Do you think it would tend to rednce expenss if one Judge

weore confined entirely to Equity P No doubt it would, slihough it & diffienlt to point ont

spevifically in what way the more dalay increasss expense.

33, By the Chairman: The term fess alono are & source of tome expense? Yow, and thers

are littlo things commiantly torning uwp, althoogh there 13 mothing going on in Court, which

involve expeunse; and, as | before obrerved, suits often abate by denitha wnd other canres

during those delavs. [ would observe that it would be much more bensficial to the profes-

uiu;_: themselves to be mors empluyed upon the merits of & cass than npon nnneeessary matiers

of form.

36. You thiok then that the mere lsssening the nomber of forma would not detract from the

profits of the professicn ¥ I thiok it would increase them, bscanse snitors are willing to pay

libarully for that from which thoy sea they derive bemefit ; but thay are extremely reluetant

to pay for matters the msa of which they cannot comprahend.

37. 1lave you any oiher suggestions to raake with refersuce to the Equity branch of the

Court? [ think it would requira a commission, to go inta the qoestion satighactorily.

38, Aro there materisls in this country for a commission? [ thmk so; it wonld not be

nocessary to have an extensive number of Commiesionera.

39. 1 suppose thay woald require to be well paid? No doubt,

40. What remnoeration do yon think they ought to have—how much per diem? 1am

hardly prepared to snawer that queation; 1 belicve ths Real Property Commissiorers in

worg paid liberally,

4]1. Do you think those who are eminent in their profession wonld give their time to sach a

commission ! I think they would

42. Would they not ba better paid by carrying cu ther professicn 7 | apprehend they could

50 arrango ae oot matertally to ioterfere with Lheir buniagm,

43. By the Attorney Genercl : Have you any sogpestions lo offer with regard to lomseping

the expenea of conveyancing 7 I ani nof at prosent preparad to make suggestions for lesséuing

the sxpanse.

14. Inptﬂhm not on Aot of Parliamsnt for taxing onuveyancing bils? There is in England ;

I think that Act cught to be adopired here, buth fur the bocallt of the profession and of the

pubkic ; it is an Act by whish unprofessional parsona are preventsd from asting aa Conveysn-

oars, and by which Attorneys’ bills for oonveynmoing are subject to tazsdion.

45. Are you not awars that an Act propared by Lord Brougham has besn passed nt Hems

which hu the affect of nsterially sbortening convoyances? 1 am sware that sn Act bas

hoen passed at Howe, callod Lord Campbell’s Act, with that object ; independenuy of I.:lt
ol
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Act moders Convevancers bave shorteood thom moat materially,  With reference to the sulb-
jot of conversncing, | may state that it appoars to me that thia branch of the profesaiun
furnishes an olampla of the benefll that arises from an amalgamation of the professlon, n At
prasent, in counvevancing it is compatant for an Auorney to do the whole of tho businass
withont (ke intervention of a Barrister ; Lut if it wore compulsary in convayancing, an in law
gaits, to emplay both Attorners and Larristor the expense wonld be donble,

46, By Mr. Lowr: Are you awaro that there i a provision in the Act to which yon have
reforred, giving a certain starntory effect to particalar worda? 1 am, .
47. Would yoo use thozs words? I wounld not, It is wrll known to the proiimsion that in
ons of the Regiatry Acis for the County of York. which has been in forca over since the
reign of Queen Anne, the provision in made that the word * grand” shell imply or be equiva-
lent to &ll {he cvmmon covennnts for title, nnleas the dead slusll otherwise cxpress; notwith-
standing the longth of time that Act hes besn in oparation, Cenveyancers have scrupulously
svoided taking advantnge of it In any shape. '
48. Are you awarg 1bat it it the rune in all Railway Acta? 1o almost all poblia eompames,
the cobseqoencs ie, that nohody can peruse nne of thess conveyances, without perusing the
Acl, which is generally » long snd cwnplicated ona. Convayancers have donme mure to
shortan conveyances, than anv legislative enactment eould, onlens the fictions arising out of
ilie fendal systam sheuld be altogether abolished, nod some other systom substiinted.

49. By the Atiornry General ;1 bolieve tho chargea of Convevancers are regulated by
Prlmar's costs 1 To some extent; but the English practitioners do not attond to them much,
ard we follow the Englich practice as nearly as weo can in this Colony.

50. By Mr. Lowx : Can any satisfactory mode be devised of shortening conveyances without
altering the law of real properiy P I think without altering the fundatuental principles of the
law of real proports, no great reduction can bo ninde in the expense,

51. By fhe Chasrman - [ bolievo thers is some short form adopted in America 9 1 am oot
nware that there in.  Tn America the efficacr of conveyanses depends npon registration, and
that ¢ipcumatancs, together with the different feelings of tha community there, as to primo-
geniture entails, and tho complicated (amily arrangoments common in onr marriage settlamenta
apd willy, naturally tonds to shortening sech iosiroments, 1 would observe, that the forma
now used are st lemst cne-fourth shorier than they wers twenty ycara age, nnd thess forms
have bean altered without moy alatutory compulsion; and the bies of the profession is now in
favor of short deeds,

52. By the Atforney Gaeral: What ia the ordinary expeose of a common conveyance !
About saven guninoas.

33. By Mr. Lowe: You ellude to » conveyance from a grantoo to & purchaser ¥ Yes.

54. Dwoes that chargs inclode investigating the title prier to tha graut$  No.

&3, Is it gafe to take u title from a grantes of the Crown without ascertaining that no estappel
was creatad prior to the issuing of the grant¥ In consequence of dacirions of the Soprome
Court, thet if & graciee from the Crown has conveved the land to a purchaser by s desd,
prior w the date of the grant, with a coveoant that he was seized in fee, (o cmas of very
common occurrenes) ths graates is ostoppod from disputing thietitle of the partias claiming
mnder such cobveyanoce; it is impoesible to bo parfectly safe in any case, without searching
the register from ils commencement, and this would be so expensive that it never is done,
unles on the face of (he grant some prior title is referred to. T beg to observe, that the
expenta of conveyancing is caused more by the dafective stata of the titiey hers, than by the
meee lougth of the mew conveyancs. The expense of searching the register, io casos where
thwe parties through whom tha title bas passed, have dealc largely in land, is very great, and
the search after oll does not afford any vory great security, by resson of 1he defective systom
adopied by our Reginlry Acta,

6. By the CAgirmoe.: Yon do not think the registeriog of any public benefit? T think ite
bevefits are far mere than countervailed by its inconveniences; it considerally increases
expense, and, after all, offords very lictle additional sacuerity,

&i. By Mr. Lowe: Iiere, I apprehend, very few deeds are registered strictly in compliance
with the Act? There bas bean very littla litigntion heretofure arising out of that subject;
but my unpresxion is, that most of the sarlier registrations are informal.

48. Do you think the registration of desds ouglit to be deemed notice? T think not.

90, You do not disapprove of the prasent law with respect to the doctrine of notive ¥ Tdo not.
0. By tAe Chairman : Would yon allow the client, in ganeral, 10 communicate with Counsel P
That would be an smalgamation ; if parties coold communicate with Connssl direct, thev
would not go to an Atlornar, ;

61. Still there wonld be Attorness’ business which wonld alwavs hava to be dons ? Which
Coansel conld do.

62. That would imply that Counssl wers compateat to act as Attorneys ? Yea, According
to the practics of the Old Bailey, clionts do at preesnt communicate with Counsel, and
nothing but profsesional etiquetts prevouts it in any instance, If clients conld go dirsct to
tha person who is to conduct their cass in Court, 1they would vary rarely go to an intermodiate
person ; they would ses at onod 1het doing 50 wonld b unnacessary, and canse nseless expense;
and I belisve, upon the whole, cases would be got up and conducted much more satisfactorily,
if the party condueting the cause wars responsible (I do not wiean legally, slthoogh 1 think
thal coght to be ea,) for getting up the case properly. At preesnt there is a divided respon-
aibility : the Counsel conducts the cuss according to the malerisls furnisbed by the Attoroey,
and, if the canse is lost on account of some orror in getling up the cass, no blame can attach
o the Cmnul : and I Lelieve it is not uncommon for & client to be unabls to ascertain, when
his canss w luat from some blunderiog, whether the faclt is that of Lis Attorzey or his Conpsel.
If the Cuursel were employed to advise on and get up the case, the client would know where
the blame of any such Llundaring rested, and I think ke effect would be, that cases wonld
ba got up more carefully. If the Advocats were responiible fur getting up the cass properly,

ithe
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tha pablic would sron have the means of judging who wers crmpatant practitioners, and wha
wete not.  The main art of an Advocate, at present, is to moke the bost of the case as got
up by the Attorney, who ipatrocts him ; but if the Advocaty were expozed to the cemsure of
his client for loxing Lhe case, Is consejuence of negligeoce in gerting it up. the obvinus result
would bo that ouly competent prectivivnars wonld got butiness, and the whole practino of the
Lar wonld he conduotad by men who really undurstood thoir profesaion, whiok is by no means
1he capo at present.
3. By the Attorasy Oemeral : Do vou nnt think it dssirabls 1hat (Lhers should be soms third
jarty hetwsan the client and Advuemio? No doobt; ono of the advantages is, that the
Adrocate in lons likaly to be imbued with tbe foclings of tba suitor ; bot 1 beliove the danger
to be apprehiended on that scare ia more inaginary than real.
G4, Do yon not think it w likely to prevent mwundarstanding? No, I do not. At presant
tho coulurencee belwedn an Atiorney and bie elisnt aro cunfined to (hoss two pemons, and |
vover heard it sugrestod betoro that it was necmsmary, ns & genoral rule, to have & witnas 1o
wliat [asscy between them, Lo prevent sobseqnent misunderstandings, There are, no douabt,
somo clients with whom it is necessary to e particalar, to be sble to prove what their
ingiraciions and statements are, and a cantlons praciiriopar, in such caned, gusrds bimwelf, by
teking wriiten instractiona. The prevent division of the profemion seircaly affects this sub-
joot, as tha c.ieut rarely attenda liis Connsel with the Atiurney. In reference to what I have
before obsarved as tu the tnultiplieation of labor cansed by the neceasity of empluring an
Atturnoy to instroct a Barrister | would remnck, that 1 have read the evidence givem by
Mr. Milford lLefure this Committoa, and that bis satemont 1hat if he were an Attorney he
should not fesl justified, when instructing Coonsel, in leaving oot anything bia cliznt stated,
proves that if such ba the doty of nn Attorney he 15 a mere machine, whosa fanetiuns ara
uscful for ne other porpose than te create expense, ss the client could jusi as wcll make the
state ment to bis Counsel at once, and with jess riwk of inaccuracy, The Counsal could
“ punip” bim as well a8 the Attorney, and the request, nut now onopmman, from the Counsal
to the Attorney Lo “pump” tho client further would never ba necessary. Ous obriony #ffsct of
smalgainatiog the profemsion would be. to clear both branches of all incompetent practitioners.
Tlie public would then soon find ont those who really underatand their profamion, and thoso
whu aro only culpotent to convey instroctions to a Barrister. The divmsion is a choak to all
soris of ignorance and incapacity in Attorneys. [t enables any person with the smalless
smattering of law, if frum advenlitivus circumsiances be ean command & eonoexion, to carry
on his busines , by calling in the nid of Cronesl vn prery vetasion—a mods much more pro-
fituble to the Attorney than dispensing with such amsiatanse, aa the employment of Coansel
not only aaves the Attormey trouble, and protects him from respaosibility, baot adds Lo bia
emoluwmaent, As, for instancs, an Attormey who understands his buninoss osaally draws his
own pleadings; ooe who doca mot, sends inastructions to Couagel to do it for him. The result
iy this :—the Attorney who actoally draws s decluemiion, for instance of twenty folios, gota
£1 for his trouble ; an Attorney who does not, gats paid for drawing and enpying the instroc-
tions, nsaally as much as 1he plea, say £1; for drawing the deelaration (which the Counsel in
tact does) £1 ; aitending the Counsel Ga, 8d, thus more than doubling the Atteruey’s emolu-
menl, in addition to putiing the parties to 1he forther expensv of tho Barristar's fes, (about
two guineas more.) ‘The lower branch of the profession is now becowing overran, and if the
protect system is continued, will, I have no doubt, seon be completely inundated, as it iy the
only respectablo professiun practically open to the colomists, 1 would also observe, thet the
sdwinistration of justice would be much facilitated if additional Judges were appointed in the
Suprems Court, nnd the Court of Quarter Semiops snd the Court of Hequesis wars
abulished,
(5. What is your oljection to the Court of Quarter Semion ? T think two establishments
arg kept op for ome cbject. A Judge of the Supreme Conrt conll travel as frognontly ns
the Chairan of Quarter Session, and would give more satiafaction to saitors. 1 can sea oo
one ubjeat that is aitained Ly the Court of Quarter Seassion, and I soa many ubjections, of
which wot the Jeast is, that & pumber of lay gonllomen may overrule the opinion of the Chasr-
man.
6. Would youn bave & Circnit Judga to travel every qoarter ? As oflen a5 was necsssary to
deliver the gaols; but I woald not have any particular Jndge to travel; sach Judgo should do
s, oxcepting the Chief Justics, who, from his superivr dignity, shvald not be espscted
(unless he chose) Lo take that duty. With respect to the Courts of Ilequemts, Ithmk it
would be moat desirable that they shonld be altogother abulished, and » jonadiction in matters
of debinp te £10 be conforred on Magistrates, to be exercised sccording to eqnity and guod
conmcienod, ag is new done in the Small Debis Act, 23 it & called, but T wm..'d-d confineg that
jurisdiction to dvbts. I 21s0 thiok a cheap jurisdiotion shenld be establisled in the Sapreme
Court iu matters of debt from £10 to £50. The advantagee of the unifmal jurisdiction of
the Suprema Conrt. aid its ninchinery 16 enfurce its judguients, are infinitely soaperior W any
that cam be conferred ¢n inferor Conris. The expanse which wonld bo gaved by abolish~
ing the Conrs of Requests and tho Courts of Quarter Sessions would mach more Lan counter-
vail that of appoictiug two additional Judges in the Supreme Ceart, and tbe l!iﬂn'l'.lg"!! of
snch a cliaggo are manifold nud obvious to evory person who understamly the subjeot
67. Hy Mr. Luce. 1o vou spprove of the svstsm of speeial pleadiog? Must decidedly.
G8. VWith regaré 10 saveral counts, can you give au opinion pbout tbat > I 1hink & persan
ought not to be allowed toc have more than one count, or cue ples, except whers a specal
ense could be mads vut for the allowancs of murs, _
69. Would yun allow & nian to st np incoomstent pleas | would nol, unless a special caks
caulll bs malde ont for leave to do so. ’
T0. Wyuuld you roquire an sffidavit, in order to obtain leave for several counts in reapoct 0
oue causg of action ¥ [ would. :
Tt Du you thivk it would be proper to require an affidavit tg vorif¥ & declaration ?  Not 1o
arify it.
i 17—k 12
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R. Johowon, 2. Why not? Beoanse | thiok s dishuneat suitor would always swallow ao affidevit, when
B . a man of tender conasionce would hesitate to swear at all, from not understanding the effect

18 Joae, 1847, 79 [4 it nat now reqnirod to vorify certain ploas by affidavit?  Yea: pleas in abstement,
T4d. Is it not an ovil that parties should pat forth Fales statements on the record 7 No doalit,
hut that is an evil inherunt in all litigation ; both pariies oanvot be might. 1t it were nol for
fraud, or dishonesty, thare eculd scarcoly Lo any litigation, The essenca of epecial pleading
is to bring 1he partiss wo & fact, masarted on the one side and donied on 1he other ; of course,
both statomonta cannot ba true: it i2 the province of a Jury to decide which is true.

75. Have you ever considered the system propused by Bentham, of tho isanes betsreen the
parties being settled by a Judga ¥ [ bave, but [ de not think it at sll desirable. My impres-
siow 13, that the vorification of pleadings by 1he parties wounld alwass give an artful, dishouest
suitor, an immenas and unfair advantags over an opponent of s diffsrunt charsoter. Iconceive
ths presant systam, of allowing parties to state the case they rely on, without sweariug 1o
ruch slatsment, muach superior to that suggested by Beatham ; and if the gysrem of Benthan
wars sdopted, thers saam 0 e insuperable difhiculiies in carrying it cut,

6. Can you suggost any amendment with reforence to demnrrers? The soggestion 1 would
mako is, that & party should pot be allowad to demur spocially and generally at Lo samus time.
If be wishea to raly npon the defective mude of bie ndversary’s statemncont of Lin cass, [ wouid
allow him 1o do 8o, but oot, at the same ume, to objeat that it disoloses no cause of action vr
defence ; or [ wonld allow him to contand that oo canis of action or defonoe is disclosed, but
b, ab the same timw, to rely upon teohnical obijamions.
77. You would taks the puwer ocut of ths hands of the Court of giving krave 1o amend? Ne;
I wounld wot take it awny, boi wosld ooly allow it to Le granled where & strong special caza
was made out, upon a xpecial applcation for leavé to amend,
78, Morelr apecial demnrrers are very rare ! 1 thiok (they are not vary rere ; mercly gpeneral
demnrrers are vory rars, because & party who wishes to demur, generally, will fall back npon
any defoct, of & mare technical kind, for fear he shonid fail in tho general demnrrer.
79. With regard te jodgment on specinl demarrer, would you objact to tho anme rulca as thuse
which are applicable to genarul demorrer 7 T would meke the rule mors ivilezible, Lecauss if
a party would siake hix case upon technical objections, I would grant him no induigence.
80. But if ke dess make it ont, ought be (0 bave judginent it bis favor? 1 think bo onghe,
if the oller party will iomst that his ploading in correci; lut I wonld slways allow a party,
whoss pleading ia objected to, for mars defects in fonn, (o sinend, on paviniut of costs, bifore
argament. We have & rulo to that offect now, which 1 cunoeive is perfecily currect 1o prin-
cipls, but it requmes torma slteration to prevent 1ta being made the means of ¢reating improper
dalay, to which objeciiva that rule is open.
Bi. Would vou nllow motions in mrrest of judgwment, won obafaric reredicio ! | would pot
allew any point o be taken advaniage of, anfier the vordict, which cuuld huve beos taken
advaniage uf before. There are osscs in which thsse wotions wast bo allowed, bocause the
puiats apon which they arise may ocenr at the trial, as in thoe case of an ineonsistent verdict.
83. By fhe Charrman: Would it ot answer the same purposc if you were 10 do awsy with
demurrers 3 No; beosose all the expense would bs gone tu befora the paint of aw would be
argued. I is wwoh more desirable that any argument, as to the law of tha sase, should pre-
code any trial =5 to the faot. |wdoed, sach a course, in moat cases, would render unnecossary
any trial s (o 1ho facts  Upon the pressnt system, when jodgment is arresied, or given aon
obriansy revodiciv, all 1he expenss of the trial is wasted,

With the permission of the Commiites, ] will point ont some of the moat prominent
canzes of nnnecesary expense in the procesdings of the Supreme Coort, and which, ] concsive,
onght to be gut nid of, whathsr the profasion conliones divided or pot. Ooce of 1he most
grievouns causes of exprose, outlay, and umocertainiy, i the fooling on which the Sheriff is
placed ; this 13 & camse, not only of great expense and delay, bat frequently amoonts toa prac-
tical denial of justice to poiiors, I think vhe Sherff onght to be compelled to execute all the
proose of the Courl ; and that surcharge fees and poundage (the latter a diroct and beavy
tax upon poverty) ehoa'd be abolished. Tha liability of tho Shenff should remain, but he
vapht ¢o e indemnificd (in all cases in which he was not blaweable) by the Government,
It is slmost impomiblo to conceive & aysem more cvbjectionable than that gpon which the
basineas of 1he officy of Sheriff ia a1 present condusted, The power at pressnt posseased
7 the Court, of wilhdrawing cases from o trial by jury, and compulsorily referring them to
tbe arbitration of an Officer of the Court, onght, 1 thiok, be abrogated, as it not onlv is
cxtremely objecticmabls in principle, bot it crestes very great expenso acd delay, I also
thimk that doabls pleas sheuld be much more charily grasied than at present ; und that double
replications should be abolished. Tlhe cxpense of ths similiter tight be saved by compelling
the party wha tendors imme, to add it, sobjest to the right of the oiher gide, to etrike it out
and demur, ag may ba done vow, if the parties chooso. The filing of plendings might alse
be dugoosed with, as woll ax the signatare of Counsel 1o wpecinl pleas; acd many commen
motions which are now disposed of in Conrt, such as judgment sgainst the casual ejectur,
yodgment as in case of & nonsuit, motions for jurie {which, T think, vughit vot to be regnired
sl ali, axcept for apecial juries) motions for Commimionars to examine witnases, and to postpone
trials, and many other motious of & similar sort, might, with a great saving of axpense, bo dis-
posed of by a Judgo i Chambers, Theto maiters {althongh, by themselven, not YCry expen-
kivg) ars thoss which greaily contributa to run up bills of costs to their presunt enormous
amannt. | have before remarked Courl foas ought, in all cases, 1o be abolishied, and the ad-
tinastration of jestice, like every other department of Government, previded for ovat of the
Genersl Revenne. Such alteratlons as [ Linve suggested, would very considerubly diminish the
expenias of begul proceedinge, even if the pressnt division of the profession should be con-
tinned ; bat if 1hat division shoold b abolished, not puly tha redoctions I have specifad, but
mush greater ohos wonld take place, as & maiter of courss. |There is no item in & lawyer
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amalion of profession in o fow of | In all ordinary motions the savin;

{ wouold be 8fty per cent.; n n m-?ﬂlwﬁﬁ' obtaining Counsel's
P DEtSToT E R 6T mmﬂ.iu! orenco with dum. the same ; -ﬂ"-'ﬁﬁﬂ—nrm
T eaporms the saving wounld ai loasi Twenly-five per cent.  Nothing can Mlusiraia The
lierance 1o (ha expsnse of employing & Cuunlhmnﬂ that of emplaying one
practitioner only, better than the oustr of matters argued bafore & Judgo in Chambers, aad of
conducring cases at the Police Office and other Courts where Attornsys praclise as Comnsel.
The expanse in thoss cases where an Attorney ouly is omployed, avernges from thres 1o five
culness ; if o Barrister is smployed the cost is at least three times that amount. | would
nlso heg to state my npinion that undor the proposed pmalgamation, slthough the cost tn the
client would be lessenod, the profit to the practitionar wonld not be diminishad, bat rather the
contrary, a4 one pracilioner would, in must casen, get sll the profit of & case instead of divid-
Ing it wilh anuther. At presont, slthongh law sxpentes are enormoun, the prubts of the pro-
foraion are by nu means so lnrge as gunerally soppuied ; indeed, few Atiorneys maks moner,
on acoount of the great putlay 10 which they are at present sublect, and the great consequent
loss by bad debts. 'Tha ssale of rernunczation to an Attorney is at the seme nominal rale
now a8 it was three or fnur oentaries ago, when the fees of (s, 84, and 1:3s. 44, (which ¥ be-
lieva has their vrigin frowmn the circumsiaves of noblem mnd marks being the evies then in use, )
ware paid for the same serviccs By an Attornay has gow to perform for them, althongh money
now iy worth gn mach less thun it was then, Ths cosis in oquity as now allawed on taxs-
fion ore such &8 no Soligiter conld live by. With reforence to Mr. Gurmer's avidones, 1 beg
1o say that [ have onrefally reud it, and it ssems clear to me that his eslcnlation ax tu the
cumparative ousts before and sinoe the division of the professicn cannot be rslied on ;—-in the
first place the solaction of bills is 80 amall that oo aceurnte remalt conld be axpecied, as bills of
costs vary so extremuiy. Indeed I belisve no tuch cumparison of bills of eomts would lead to
a corract gonclution. The vnly way to ascertain the relative costlinem of law 1hen and now
in by aralysing particolar bills of coata, and seeing what would be the amount of each bill, if
the businuas were done upder an pmalgamation or & divisivn of tha profession, In tho pext
placr, many reses since the divisicn of the profession mre ¢heaper than similar nnea before, on
neoount of the abolition of the assessmont of damaged in dofsclt cases, which was by the old
jractice reqaimite in all cased, In the next place, what Mr. Gurner gives aa the arrroge &x-
junse of trying a cuve now (sbout £20) is the minimura, ss 1o case, howerer simple, can
nuw be tried fur less than that sum. In ths pext place hLe doea not point ont any item
which was pecosaary urder the old system, aid which is rendered oonecesssry by the
division ; aml many which are 1ecessary, under tha present one, would obviously ba unnecesaary
il the profesniun wore amolgemated. [ have also carefully gone uver tha bill of coets refarred
to in Mr, Gurner's evidenca of M, e, W. That was a cave in which there were twanty-fons
witnegsea, whoso rxponsas amountcd to £143 18a, dd., and the bnef was ¢os of most nnusual
lengtb, the oost of which was £27 10w; the Court faee were £21 ; and yet the total axpense
was only £351 49, 5d.; thus leaving for Attorney and Barrister {both being comprisad
ong), ivcludiag the extremely nousoal charge of £27 108, fur brief, the sam of £B1 only.
If such a case wore tried now—I mean a case with twents-four witbeas.a on one side, and a
briaf of fifty-five sheets—the expense would be mnch more than dJouble that snm. The
monopoly of the Bar at the Circuil Courts, and the (Querter Sessions in tha couniry, i8 & mast
grievous hardship, as the suitors muat eithar confide their cases to ung or two jonior Barrisiors,
in whow they may havo no cunfidence, or pay onl of their own poekets (whichever way the
tase goes) large Foes to take down some other Counsel specinlly. [n andditon to the other
reasons | have given a3 to the desirablenesd of an amalgsmation of the profession, 1 will add,
that xn Advooate who has received his client’s instroctions direck, and has sondueted all the
prior proceedings, must necessarily have & more intimate knowledge of Lis case than eonid
poasibly be conveyed te a third parson by maans of & brief. The farts of a case becoms, =8
it were, engraved on tho mind of a practiticner, durnng the progroas of & smif, in such & way
a8 it ks impussible to effect by merely reading n brief; and it very freqaently happens now,
that & Conneel, during tho trial of & cause, requircs some information which is not conveyed
by his brief, and whioh cannot be at cuee transferrsd from the mind of the Atlorney to tha
wind of the Barrister. I believe, also, that if the profession wore amalgamated, the practi-
tivnars would furm & more indepandent body than it is possible for & few Burrisiers, who cume
vut hore with no ioteutiun or desire of remeining, can ever be. I beligveo nu Bar can ever be
thoroughly indupendest, unless ths membars composing it bave Lheir iotercsls permansatly
connected with ihe community, In oopnclusion, 1 would beg lsave to call the attention of tha
Commities Ly Lhe tact, that this ia almest the only Colony in which & divisien uf the professivn
exists. The unly exceptivns that | can discover are Jamaica snd Barbadoes. In Upper
Canadas, ascording to Mr, Monigomery Martin, the prufesmsion (which was thors once divided)
i1 now amalgamated ; and, from ths pamo writer's work, it would appear tv be tho pame at
the Cape of Good Ilopa, or, at sll eveuts, 1o be optivnal with Attorneys to practise iu buth
irics; and m Gronads, Domioios, Tolago, tbe Rahama [slaods, Asligus, St. Chrs-
tupher’s, Nevis (in this island there i a singular axcaplion— Barristers praciise in both
capacities in all the Courts, exospt tha Quecu’s Bench nud Common Pleas, in which Courta
thers ars four Attoreys who may practise ss Barzisters also), tho Virgn lslands, S.
Viocent's, Lower Canada, Now Bruuswick, Swan River, Sonth Anstralis, sad Van Diemen's

Land
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MINUTES OF EVINENCE TAEEN BEEDRE TNE BELELT COMMITTER

EFRIDAY, 85 JUNE, 1847,

Present - —

WILLIAM CHARLES WENTWORTH, Esq., & Tur Ciay,
THE ATTORNEY GENERAL, | CHARLES COWPER, En.

Rass Donuelly, Bag,, called in snd examined :—

1. You are & Barrister, practizing principally on the Equily side uf 1the Coun, and in con-
veynncing ¥ Yes. _

2.” By the ditorney Gencral: You are sn English Barrister 7 Yes,

3. Of kow long standing 7 Aboul nineteen years.

s, By the Chmrman : | believe, on the Equily side of the Cuurt here, Lthe practice of the
Court of Chancety in England prevails principally ? Yo

5. The same forms are used in plul.linﬁ ! Yes,

6. You have the bill, the aoawer, the plea, the demurrer, the rejuinder, and all those things ?
There is no rejoinder now ; there is & subperna to rejoin,

7. Do yoa think these forms are suited to the circumstances of an infant colony like this?
I think eo.

8. You think they sre neither Loo cumbersome, nor 1o expensive ¥ That ia my opinion.

9. Are you oot aware Lhat the exproses of suils 1n Equity form a subject of very geaeral
complaint among the suitors? 1 have not heand maay complainta. :
10, Conld you suggest any system of pleading that would be more concise, and less expeozive’?
I think not : T do not think it is the system, but the plender that is in fault,

11. You think then the proceedings in Equity nre unneceamaril long, and therefore unneces-
miily expensive, but you eftribute that not to aoy defect of the system, but to the fault of
the plesder? Yeeo; the proceedings might be a great dea) shortened, in general o a quarter
of their present length.

12. Do you think that object could be accomplished by Legislative enaclment, or how would
you suggest that it might be accomphahed ? By limiting the fee fur drawing billse and
anawers to a certail amounl in every cas.

13. By the Atiorney General: What fee do you mean? ‘The fee for drawing a bill, and
drawing an answer, and a0 on. | would limit both the Barrister's fee and the Solicitor'a
dn.rﬁvu to a cerfain amount in all cases.

14. You think that would cure the evil of prolixity ¥ [ do.

IS Would a Rule of Court accomplish that 7 No doubt the Court might do that.

16. By the Chairman : Without Legislative enactment ¥ Yes.

17. Are you aware whether a suggestion of that kind has ever been mede to the Court? I
am hot AWare,

18. Will yon state what, in your opinion, would be a guod general average fee for 8 Barnster
in all coses for drawing & hill? About five o six guiness

18, What is the souallest fee you receive mow for drawing a bill1  In bills of foreclosure
sometimes three guineas, that is the lowesat I receive; I have sometimes zeen & (ee of 1wo
guineas marked.

$0. What sort of bill was that? I think it was a bill of foreclosure fur some very small
estale,

91. What is the hiphest fee you have known marked? About eight or ten guineas.

29. Not beyond that 2 T think not in this Colony ; in England [ have seen & much higher
fee marked,

23. There are higher fees giten 1o England than in this Colony®  Yes,

24, You think five guiness would L a fair average fee in all cases, long and short ¥ Yes;
the pleadings do put, howerer, generally pay » Barmster.

9%, He reaps his harvest afterwards, 1n the course of a cause 7 Yes.

26. It 1 pretty much a matter of course that the party who draws the bill holds a brief
afterwardn?  Alwayr.

27. As you think five guinesn would be a far average fee for 2 Barrisier, what do you think
would be & fair svernge chacpe for a Solicitor T 1 am not able to say; L do not know what
they charge at present.

28, Do you think they cught to have more for copying than the Barrister has for draftiog ¥
Perhaps so, for there are many things to be takeu into conmderation . the Solicitor has
losses, and is exposed to riska, which the Barrister is not, 3o that there is some reason why
he shonld receive as much, ar perhaps more, Lhan the Barrister.

99 By the Aftorney Grneral: In poioL of fact, do not Solicitors draft the small or unim-
portant bills themselves? In very few iustances; T have had to sctile bills drawn by
Soliciars ; they have been principally bills of foreclosure.

30. [( they draft them, they szud them to you for settlement T Yes.

3!. And you charge as much for setling a bill as fur deafting it? Yes. Sometimes, ]
believe, they draw the bills themeelvea, nad get a Barrister to put his signature to them ; but
these bills heve oflen been very expensive in Lhe end.

32. By the Chairman : [t 1 out the geaeral practice Lhen, for Bolicitors to draw their bills
themselves T No.

33, You thiok if such 2 sysiem as that were introduced, Lthe pleader would put the pleadings
into the must concise shape, and that the advantage of thal concizeness would {ollow in allthe

after wages of the suit?  Yes, it would affect tbr briefs and everything ; and would save a
constderable rxpense tu the suiter,

31. What, 1o your opinion, would be a sufficient average fee for gn answer? An answer ix
nearly
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nearly as difffcult 10 draw o & bill; perhaps & guines lem than the sum 1 havs
ball ':uuld be sufficient, that is, as far sa I.hp: plgﬂ ls concerned. T D:_-l-d.lr.
35. What for u demurrer?  Say Lwo guineas, i
36. What for u plea? Abnut the same, 23 Juae, 1841,
:!‘J'.[Th:n there is the replication—that is a mere mstter of form t  Yes, and altogether
uat[ras.
A8, The subpxns to rejoin, you think, might be dispensed with? Yea; it is of no use at
sll, except for the purpost of delermining when a cause is st issue, and thet period might ba
otherwise fixed,
39, In what way do you think a restriction of this kind would aflect the pleadiogs ; to begin
with s bill, do you think the siating part is generally too long? It is; and the eharging
p}:.rl. and the interrogatories might ba greatly shortened (that is to way) by omitliag many of
them.
40. In the charging part of bills, it is usnsl for some pleaders 1o introduce every coficeivable
nplter they can cram in 7 It ia g0 very often.
41. The chargiog part of 8 bill you consider necensary T Yes, and very material,
42. Becpuse it frequently apticipates defences that might otherwise madat Yes, and
explains them, and prevents pleas and demurren,
43, You Lhink, however, thal both parts of a bill would be very much shoriensd by fixing
this five guinca fee ¥ Yen.
44. Do you think the answer would be proportionally alridged * I think mo, sipposing the
useless interrogatones to be omitied—rvery often one-third of them are useless ;—for inssnce,
the yuestiing whether the plaintiff did not consider so and so ; then the defendant is obli
Lo anawer that he does not know whether he considers it ; then Lhere is the quention whﬂﬁ
the defendant ocught not to convey to plaintiff, and 80 on ; then tha defendant mys be dues
not know, but he snbmits to the judgment of the Court, and such like questions,
45. You think all those sbaurdilies might be omitted 1 [ do,
46, By Mr. Cowper: Are Lhese introduced from a negligent way of doing the buxiness, or
for Lhe purpose of making the expenses hesvier? 1 am upable to answer this question.
17, Ily the Chatrman : 1 suppose some Bolicitors monid oot be obliged to you for a wery
toncise bill T Some—and some the 1everse ; but they do not, generally, trouble their besds
aboul it.
48. As a matier of fact, the prolizity of the proceedings ix nut copridersd an objection in the
professinon ¥ [ never heard it objecteid Lo,
19. You think the prolixity to be one of the fruitful sourees of the expenses aitending upon
Equily mute? I think so; but the fecs in the Master's Office add greatly to the expense.
30, Could you apply the principle of making a fixed charge apply to the interrogalories ?
Do you refer o the examination of witnesses 1
51. Have you written interrogalories Dow or & rics woce ¢examination 1 A ciog poce exami-
nation before the Masler.
52. llave they abolished wniten iaterrogatories in the Court of Chancery in Fogland 1  No,
53. Do you think that system more or lexs expenuve then the viea vocs examinabon that
prevauls here 7 { cen hardly form w correei opinion, but I abould Lhink the brizfs would be
very much shoriened by wrillen interrogatonies, becnuse there would not be so maay specula-
tive questions.
54. You think then that the systemn prevailing here, is an improvement upon the Chancery
practice in Enpland ¥ Iu some reaprcis il is an improvement, in others it is not ; it m more
likely to elicit the truth ; but I think it lengthens the hriefs & good deal.
3%, It has been suggesied that thin syatem of Lill and anawer that is 12 force here might be
altogether dispensed with, and that instead of a bill a pesition might be sabatituted rocoincily
staling the facts, and that instead of the answer the defendsnt might be brought before Lhe
Court, or the Master, and be made to answer the allegations in the petition rvea woce, there
being a Counsel to represent the plainuff and to crom-ezamine oa his part, and Counse] to
represent the defendsnt and to crom-examine on his pari,—how do you think thst would
answer 7 T do not thisk il would answer a1 all; it wonld greatly increase the expense, and
could not be carried oot in many iostances. U & defendast lived at his slation s loog way
from Sydney he would be brought up at a great expense (o be examined, and afler hw exa-
mination Lhe plaintiff would probably amend his bill ; in the meantime the defendant must
sop in Sydoey, or prubably a few days afler his return to hia station he would be brought
up again Lo anawer the smended bill or amended petition ; then the same process of Counsel
and briefs would have Lo be gone through as in the At instance. Then after he had returped
again to his etation he might be brought up upon some other amendment ; besdes there mun
e some sort of anawer put in Lo shew whel defence the defendant has 10 the hill.
56. There is an obligaion, whenever there is an amendment, to put in a further answer 7
Yes, a further answer, bul the party is not obliged Lo come to Sydney, he can Jdo il before a
Commissioner,
57. Are there Commiwsionera who can lake these answers 7 Yes,
58. But who is to prepare the answer in a couniry district 7 The Solicitors have rgents in
the country and they sometimes prepare Lhe answers, sod if they are sigoed by the Commis-
sioners that iz suficient, or Lhe answer might be drawn by Coupsl in Sydney, and snt lo
the parties,
59. But you cannct draw & speculative angwer T No ; the defendant writes his answer to
each interrogatory in his own way 1o the margin of the copy bill, and Counsel is enabled 1o
prepare the answer from the defendant’s notes ; he then adde the defences to the bill.
60. You think the system I have suggested would not avawer sl all? No, it would gresily
increase the expense ; indeed M might ruin o Jdefendant. _
61, How? By brioging him backwand and forwanl 10 Sydeey, supposing he had a station
a long way up the counlry
62 Then I collect from your evidence, that there is pothing oa the equity side of the Coort
117—1 you
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. Deanelly, you would abolish except the replieation and the yubpens to rejoinder ¥ Yes, and perhnps
;i rl'l: - tjl:: common {orms in :II;tiII and fmwﬂ which wre very short, for instance, 1n &n ATAWET ‘;“‘
mmm—rsms  Qefendant begins “Thi delendanl savelh and reserveth to himaell’ . &c, lhl}. might be m.m;“ ;

25 Juow, 1847, 41 1 at the conclusion ' This defendant denies all manner of combinalions, &c., that might be
left ont ; then in the bill thera is “May it please your Hﬂnnrl..lhﬂ lﬂlld‘ﬂfﬂ'"ﬂl““ combining
and confederating togeiher, and with diver other peryons, &c.," that might be .I'“ out.

83. By the Atrorney Gemervol: What would vou mubstitute for that, supposing .'hE plr‘ll;!
were ont of Lthe jorimdiction of the Coort? Tn thet case you cannot file o ikl sgainst an ;11-
genl defendani, except in very few instances :h where there are aprol you can somelimra hle
a hill by menns of subsiituled service upon the sgent. )
84 'Huzt you 01 shew a reazon for not bringing him before the Court 1 You have m_crrllyl
to shew that be is abeent from the Colony, snd pray subpemos againsl him wien he sha
:.':mEv the Chairman : Are you conversant with the procerdings before the Master? 1pe
re the Master ocensionally. _ .
:!ﬂt.h It has been atnted here Jm'r. there are an immense numlber of warcants which might be
diapensed with in attendances before the Mester ¥ 1 cannot speak to that. _
67. Do you thiok there are no references Lo the Master that might be dispensed with ¥ That
depends upon the Court—it is entirely in the power of the Court; if they thiok it necessary
1o refer to the Marter it is a delegation of their power by the Conrt.
88, Do you think many things are referred to the Master which might be settled by the
Court without such reference—bhas 1t occurred to you in the mutine of your practice that
many of ADY unnecersary references are made ¥ 1 know of one which [ think was unneces-
sary, which might have been decided without reference, it was the case of Maciniosh r, Mac-
sntosh, and Brown r. Nurten ; these are the only onen Lhal occar to me, P
89. You think them that there could not be much saving effected 1o that malter¥ No: in
fact Lhe system here is moch less expensive than in Englend in the Master's Office, becanse
there, only one kour is allowed for each case ; and when a case is gone into 1l 1x stopped at
the expiraticn of the hour, an Lhe parties en the nexi warrant insisl upon coming 1n, o that
the Master probably has forgotten all the circomstances of a case whea it is brought before
him & second lime ; bhesides there ia not warrant * on leaving” in this Colony.
70. Da vou think then that references to the Muster here are not 20 numérvus ROT &0 FXpen-
mYe as ie]! are in England 7 I think they are more numerous, but not so expenaive.
71. You are a Conveymncer 1 believe? [ am. _ _
72. Can you sugpgest 1o the Committee any mode of keasening the expenre of that branch—it
ix a matter of universsl complaint now that is becorning very expensive 2 [ believe that few
romplainta are made in the conveyancing department. The lengih of a deed depends greatly
upon the Conveyancer; and it is generally found that a client prefers a long deed to a shont
one, becanse there is very little difference in the expense, and he would rather be safe.
73 Do yoo think the validity of a deed depends apon its length? A deed may be unneces-
sarily long, or it may be too short, and thereby suhsequent expense be incurred.
74. Dy the Attorney General : Have you given any atlention 1o Lord Brougham's Act upon
this subject ¥ No, I havescarcely had ume to examine 1. butl find from late English pub-
lications that the system dees not answer.
75. Is it popalar with the profession 1 1 think not. _
76, By the Chairman ; Do you think these Acls are of any benefitt [ do not think the
Solicitor or Rarrister would receive less. The only partiea who would be ipjured would be
the copying clerks; the expense of a conveyance would b a3 much, or perhaps more, than it
is at prement, because Solicitors woeld have to get Counsel’s opinion upon the construction of
that sort of deeds.
77. The system would give rise to many denbis and dificuliies which would require frequent
applicstions to Corrt1 Yes.
78. You think upoen the whole nothinpy would be maved by it? 1 do.
79. By the Atiormey Gleneral: Bot if the practice were settied 7 Before the practice is
pettled & grest many cases would go into the Court, and a Solicitor would not undertake to
advise without referring to Counsel to give hus opinion upou Lhe coustruction.
80. By thr Charsan : Whatever might be the afler resulis of these statulory conveyances
the persons who immediately adopted thern would save nothing ¥ No ; somebody would have
to go to law Lo determice the points, so Lbet the profemion would gain by them.
81. By the Atiwrmey Gemeral : You do not 1hink it desirable that the sysiem should be adopled
here 7 I think nol; it does pot seem to answer in England, It migit, however, posmibly be
adgpted bere after it hay been sornetime in eperation w the Mother Country, an we should
have then the adcantage of the decisions, and avoid the cxpenes of that—still that would ot
save the expenae of the opiniens of Connpel.
82. By the Chairman: Whal do you comsider 10 br the principal cnuse of the expene of
conveyaocing bere ¥ I think Lhe expense of conveyancing here is, as compared with England,
very small.
83. Ls pot the property genenlly speakibhg, much more valuable there than here? We have
ammall allotments Lere worth £20 or £30, which ia not the case in Fnglaod ; but 1o other
respreis Lhe property ia much tbe same.
84. But you do notl menn to say that the itles are 30 complicated here a3 in England, gener-
ally speaking ? 1 think the titles are more difficult, because in England the title from the
begioning has been properly mansged and inspected, but 1n this Colony there are new points
¢onslantly arising from 1be bad cunveyancing of former days, and from the peculiar nature of
the titles of this Colony,

§5. You do not think the properly so valuable and 30 shle to bear these charges here, a5 1n
Eogland 1 I have had to draw conveyancts bere for properly 1o o very large amount ; last
week I drew one where the conmderalion was £50,000. With respect to small allotments

worth £20 or £30, it scems very bard that so lazge a sum should be pald, but then o mas
- may
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‘may build A honge upon the allotment worth £300 or £400, sod the party would of course, R, Donnely,
befure he laid out '-hl"-l sum, wish to have Lhe property secured to bim, ant so much on accoont Famy.
of the land na of the improvements. The enrolment or registration of derds incremses the v
fprase greatly. 25 June, 1341,
48, Do you, or do you not approve of that provision which requires & copy of all deeda b be
repistersti? 1 do not see of what use it can be, exoept to satisfy the turiogity of persons,
recause & shott statement of it in sufficient notice te a purty inlerested | it increasas the
“xpense of & conveyance grestly - indesl it makes it nearly duuble,

R7. You thidk anybody ‘th:: has & right to know Lhe contents of a demd can get Lhat from
the abstract 7 That would give him notice, and he could then ¢all upon the vendsr or mmt-
gagur to explain Lhe cooveyance, and the poasensor of the derd may Lhen be aaked what claim
he has upon the priperty. The object of Lhe registration 1s 10 give putize, but 1 do pot see
the use of having the whele of the cosenants of a deed registered.

Q8. By fhe Attornay (Genaral: | believe that is not required any where but here ! Yes, in
thr Wesl Indies, and I believe it in proposed 1o do su in Eagland

Hi. fiy ths Chairmarn ; Do you not think what they call abstracts in this country, are great
sources of abuse—that is to say, the pgiving entire copies of deeds 1 They are certainly nol
abstracts.

JU. That s the sort of abstracl Lhe Solictitor fornishes you with here?  Thal ia only done
In one office that T am aware of, and | am 10formed that the Solicitor does not charge more
than for an absiract,

9l. Do you know what the charge is for this abstract, and the sitested copies—how much
per fulic? 1 do not know,

92, T believe the charges for conveyancing in England, as far as Solicitors are concermed,
are regulated by Palmer's conts§ I do not knew Lhe practice of Solicitors.

93. Yen do not think if people complain of the costs of conveyancing that the complaint is
well grounded? 1 thiok not  There are prople here, who druw conveysnces for £1 or £2,
and if a person chouses to build s honse upon a piece of ground, and get & conveyance drawn
for £1 or £2, he can get 1t done, but generally speaking, parties wish Lo kave the busineas
done properly, and do not ohject to the payment of 2 higher charge.

94. You are pware that & law has lately beeu iotroduced inte England for taxiog Attorney's
bills fur conveyances? Tes.

95. Do you thiok that Isw might be advantsgeously introduced here ¥ It might.

96. [ believe that law alsa provides that none but persons who obisined ce shall be
empowered lo convey T Yea.

97. Do you think a regulation of that kind would be beneficial to the pablic here? 1 think
it would ; 1t would prevent advantage being ieken of aged and atmpie perscns having property,
who art now sometimes induced to employ persons nol qualifisd.

99. Can you suggest any mode of lessening the expense of conveyancing in any other way
than that you have referred to T The actual conveyance could be of course shortened, but
then the expense in other waya would be increassd.

99. Could you apply & fixed fee for conveyances 53 you woald for bilis 7 1 think thai might
Le done ; in fact there are several officea in Sydoey, which have a fixed price for deeds. [
think that hea tended to ahorten conveyances a good deal, Lat [ do not think the client benefits
s0 much by that as in the caac of the bill, because whea a deed is drasn there iv k@ end of the
matter, but when a bill ia shortened 1t affacts ihe whole of the afier prceedings. In cases where
smail purchases have been made, the parfies frequently bargain with Lhe Solicitar as te w bat
he shai! chatge for s conveyance, but in large purchases these bargaing are seldom entered into.
100. What would you consider a fair average fee to a Barrster for drafting a conveyasce |
Aboul two or Lhree guineas ; it iz very diffcult to =2y : that woull hardly pey, though the
Colony could pot bear more ; Lhe Sobcilors would run the risk of drawing the conveyaaces
thernselves rather than pay more. Where the propertiea were large, of course they could give
larger {ees.

Il‘l'f. By the Aftorney General : By what branch ef the profession is conveyancing chiefly
duoe ¥ By the Solicitors; in fact, very little is done by Ceunsel

102. Do not the Solicitora geaerally keep the conveyanciag depariment to themse] ves, except
where there are very complicated titles? They do generally , what they cannot do themszlves
they get Counsel to do for Urem, but they will run the risk of dving 1t themselves il the
Counsel’s fee 11 too high.

103. Do you think if there were an amalgamation of the profession, it would at all aﬁcﬂ the
expense in this respect 7 No, I think not. 1 thisk it would be jusl the same, rxcepting that
many Soliciters might be thrown out eltogether, as they would not have the benefit of con-
sulting Counsel.

104, s there anything 1o prevent Atlormeys (rom consujtiog with each ether upos convey-
ances T No. but it is a dificult thing to give an opinion in an off-handed way, aod unless
a party were regularly employed, he would not be likely to give a safe opinion ; bhe must
examine his case carefully, and [ du not think an Altorney would be likely w give s opinios,
unless it were submitted to bim in the shape of a case and accompanied by a 1ec.

105. Dy the Chairman : T nuppose Soliciters art nut more willing w work for nothing thar
uther persona 3 No. _

106. Do you thiak there are any cases in which the clienl might be allowsd to go to a Bar-
rister, without the intervention of san Atorney 7 1 think sot, becouse if a client goea direcs
1o the Barfister, the Barrister will require a much larger [ee. he would requuire the fee ol Lhe
Yolicitor as well a5 bis own, as be would have o reduce Lhe aaiement of the clenl iois
writing, and perfurta all the other dulies of a Solicitor. Now this wurk is all done for the
Barnster, and comparatively little tume is gccupied, but if the client were o cail upran the
Barrister, he would make lung, acd frequently irralevant, statements, and probebly discuss the
news of the dsy, and take up the whole of his ume.

107. The Harister would reguire a higher fee, and notbing wonld be maved by the nhmi;mkl
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{hink it would be impomibie for the Barrister to perform the businesy, as the client would &e
ropstantly calling, and be rery troublrsome.

108. Do yon wot think s Conveyanciug Barrister might be allowed to draft » will from the
instructions of a client ¥ I think not, unlem he received the fee of the Barnsicr and Solicitor
Lo,
109. Then you are opposed to the system of admilling & client to communication with a Bar-
vister, without the lutervention of an Attorney 7 I think so; a Barrister would not koow
how to manage & client ; it i» a practice which is acquired, and pecnliarto a Sulicitor, which
many Bartistera would ot understand, and his whole Limr would be tzken upin taking
ingiructions.

110, Supposing the l-ﬂlllﬁ'ﬂ.ml“ﬂﬂ of the profession were permitted, do you think there are
many Barristers who would practize in the double capacily of Barrater and Attorney ¥ I
think not; some might go into partnership with Autorneys, but I should hardly think they
could praciise as Attorneys themselves,

111. Do yoa think they would bt competent, geaerally speaking? 1 think not, it wo
diferent a profemion.

112 Do you suppose thr Bar would be obliged 1o adopt that courae ia self-defence if the
smalgamation were prrmitted ¥ Yes, they might practise as Barristers in partnership with
Attorneys, ot they would have to get good clerks who ¢ould manage that part of the bunriness
for them.

113. Do you think such pereoos are to be met with as competent clerks ; do they abonnd in
thie country ¥ It might be mather difculy 1o cbain them ; they would require high salaries,
bat no donbt they could be found.

114. This competent clerk must be an Aliorney ¥ Yes, there are a great many clerks who
have served their articles, bul have not been admitted, and others who have been adwitied,
115. Do yon think any saving would accrue to the public from the amalgamation t I ibink
mot ; on the contrary, I think Lhe expenms would be rather increased.

118. How? The Attorney could mark his own fee, and he would probably be more libe-
ral 10 Limself than he would be to s Barrister ; or if he had a Barrister for a partner he wouid
probably mark s higher fec than if he had no intereet in the maller, and might oftener take
the opinica of Counerl.

117. Suppoding an Attarney chose to do all the business himself, and not to be in partnership
with a Barrister, would there bs s saving of expense in that case 7 I think not, because he
wonld have to perform be duties of both Atlorney and Barrister, and that would, of course,
require more labor than if he did the duty of one only. Indeed it would not, even then, pay
him so well, because 1t would give him much more tromble to look up cases, and to perform
tbe business of s Barrister thao it would one who was sccustorned Lo it. 1 know in my own
case that if T have Common Law businens to do, it does not pay me, as 1 do not understand it
»o well as Bquily busineas, and it takes me much longer to look up cases. 1T, therefors, the
Attorney were to perform both his own duties and those of the Barrisier, he would be jusity
antitled 10 the double fee.

118. But even if he had the doghle fee. it is contended that many of the [ecs al present
charged woald be saved, much for instance as attendance on Berrister with brief ; that attend-
ance 18 now allowed on taxation of costs, but if there were an amalgamation of the profession
it would be unnecessnry, and would therefore be saved to the client-—1 suppose thef 13 & pro-
position which you caanol duspute ? I cannot.

119, Da you think the client would be benefitted on the whole by that? No, because the
Solicitor would raqguire better pay. as he would have to neglect his business while he waa 10
Cuurt, and be maet either have & partner or a confidential person (o attend to it, But the
two branches of the prafession are so widely different that I do not think they could br amal-
gamated. The Solicitor has principally o talk to, and receive instructions from, hia client, and
to arrive af the facts of & case. The Barrister has to search cut suthorilies, and requires to be
quiet and undisturbed in condocling his busxinesz out of Courl.

120. Yon doube whetlier one person could perform the double function of an Atturney asd
HRarrisler satisfactorily 3 1 do not think he could

121. You would infer that even if one persor did perform the donble function, that what the
client saved in one way Le would lose in another, by the want of skill? Yen, [ think &
person acling both as Barnner and Solicitor would have oo chance when opposed to & parly
acting exclusivaly as a Barrister. In fect if the amolgamation were allowed, 1 believe there
would be & practical division. 1 think it would be found 10 be impoasible to practise 10 both
professions.

123, What do you thuek of admitting yourg men, educated in this Colony, to act ap Adve-
cates ? Al some future Lme, when the population of the Colony shall have resched a millivo
ot a0, the senior members of the Bar might, perhaps, form themselves into o Bench w admit
Barmisters, but the profesnion is too small at present.

228, Might not the senior membars of the Bar now form themselves into a Bench, 22 you
prupuse—might oot an Ino of Court be established on a amall scale ? 1 think the profesion
1 almost oo limited.

124. [t is a questivn for these young men whether they are compalent fo meel au Knglish
Barrister or not, [ only ask whether you sce any objection to their Leing admatted ¥ 1f thers,
were a wort of Bench to admit them.

k25. 1f it were deemed desirable to admit them you would recommend a Bench 7 Yes.

128. How would you compose such & Bench?  As In England, it shoald be composed of the
Judges and the secior members of the Bar

k27, Purtirs undergo no examination in Fogland 2 [t is unnecemary, I think.

128, Would you require rny examination here ¥ I think not. Omnginally, 1 beliere, Bar-
risiers were examined, but it was found to be useles, for 2 Barrister could nol practise unles
be understood his profession—nobody would employ him, The examipstion of a Harrister
takes place every day in Court; be is before the pullic, and if he be incompetent it 1x dis-
coversd, and he w not employed, 128.
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¥23. Yon think if » Bench were formed here young men might be admitted by that Beach
wilhout examination 7 ] think so,
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130. Would you bave no examination as to character # [ think the Bench should have con- 95 June 1847,

trol over them sa (o character ; as in ¥npland, the Bench should have power Lo disbar them.
12). I refer to an enquiry into character previcus o admimion? Tt should be the same ne
1 England, where it 1s necemary to hase the certificates of two househoiders and two Bar-
rivera.

132. The examination as to competency you would entirely dispense with? Yes, for the
reasons § have stated

139, Ay Mr. Cowper : Would you allow sny gentleman, after he had been sdmifted o the
Har, to go back sgain and practise as an Attorney 7 Yes, but be muat first serve artcles.
134. If gentlemen who are now Attorneys were to make theiz election for the Bar, would you
allow them afierwards 1o go back to the profemsion of the Attorney 7 That wonid depend
upon how they are to be admitted—what they must do to qualify themmlves to become Bar-
rusters—whether they should serve in & Solicitor’s office or not.

135. By ths Chairman: Would yom suggest any course of education for young men here
previoun to their adminsion to the Dar? Ethink not : I wonld leave it entirely to their own
judgment ; they would, of course, go to profemianal men, and choose the hespt masters.

136, By Mr. Cowper : The Inn of Court would lay down certain roles which would provide
for thia? 1 think it would not he advisable o lay down any particular mode of Lraining for
the Bar, but wonld leave the parties to take the course they thought best.

137. By the Chairman : In England parties seeking to be admitted are obliged to be members
of an [nn of Court a certain number of years, would you require anything of that kind here T
I think %0, '

138. Yon would reqnire them to give a ceriain number of years notice that they meen to be
called 1o the Bar? Yea.

13¥. With reapect to Solicitors, the immediate szpiranis to the Bar, you would pat require
thet they should have their names three or four years upon the rolla—persons who may be
presumed to be competent? I think notf ; bat there is a rule in the Foglish Ber that & Soli-
tor muet be off the rolls two year, and I helieve the reason is thie, that otherwuwe he wonld
have the mesns of making husiness for himsell preparatory to going to the Bar.

140. By Mr. Cowper : A Solicitor then muat discontinne practising two years befuere he can
hecome & member of the Bar 1 Yen.

WEDNESD.AY, 30 JUNE, 1847,

acegent . —
W. C. WENTWORTH, Erg., ™ TRE CHAIR
TAE ATTORNEY GENERAL, | T. A MURRAY, Ezq.

His Hooor the Chief Justica, Sir Alfred Stephen, called in and examined :—

1. You are, of conrse, aware that o measura is now befora the Legitlative Council, with a
viow to abolish the division which has hitherto existed in practice, beiween Barristers and
Autorneya of the Supreme Court? 1 am.
2. Will you favor 1he Commitwee with yoor opipian, es to the expadiency of nuch s mengore ;
and of its probable results, if carried into effect ? I am decidedly of opinion, that the amal-
gnmation of the two branchas of the legal profession would mot, in the end, benefit either ;
ahile it would deteriorate the character of Loth, and certzirly not be attended with adveatage
to the publie. In Van Diemsn's Land, (m which, a3 the Commities may be aware, Jpree-
tigsed nt the Bor for above twelve years)) each of the two branches is entitled 10 pracise alile
in both, The practical result there bas been, amongst others, that a separation has actoally
1aken place, for porposea of convenienco and utility. Thus: an Attorney, pow no mere,
Laving a peculiar facalty for public speaking, and tha other daotiss of a Barristsr, cocfired
himnsslf exclnsivaly to the practive of the Bar. Aftor the firet yeer, (in which, althoogh a
Barrister, | practised also as an Attorney,) ! did the same. A third,s Barrister, practived £x-
clusivaly in that branch elso. Others practised oceasiopally in both; but these were rather
excepliong from the generalrels, The most Lrustod Atturness in Ven Diewen’s Land confined
thomsslvea regularly to their own branch of the prufessivn ; mevar interfering with that of the
Bar. I know of a Barrister, knowing little of the praciice of en Attorney, and an Attarsey,
knowing little of a Barrister's duties, having united themsslves in partnership; and, in this form,
they united respectively tha two branches. Generslly epeeking, those who practised in both
braoches, were the 1east digiinguished in each. They were drivan 1o ¢ké out an income, by Lres-
pasmng ou the province of the sacond braoch. Suob, ] conceivs, would be tha resolta of the =s3-
tam, if introduced into thia Colony. And the fact shews, that the sepamiion of the profeesion i
:n mtriat accordance with the convenisoce and wants of the community. Inthe et Jodies,— I
can stale a1 & faat—that the enme process of separation ordinstily took place. My father was
Sulicitor General there; and he carried on the bosiness of ap Attorney, by means of an
assistant. The then Attoruey General of St. Kitts had s nephaw in his offics, who Lrans-
actedd all Arormney's busingas for him. | am not quits aware what the practioe is in Canada,
or the United Statea: but 1 think it probable that it is the same there, [ do ot believe that
anch eminent men as Judge Story, and Chancellor Kent, soald have devoted thair time to the
practice of an Attorney, as well a8 Connsel. In the larger Weat Indian Colovies, the diviaivn
of the two branches is maintained. I refer to Jamaica and Barbadoee. [n some of the
United States, I believe, (bul certainly in the papulous State of New York,) the division ako
}17—m axisld.

His Howrr ST
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His Honor “ir existy. In the Canadas, the circumatances of which I am mot fully n?quninie_d wilh, bot
A. Mepixm. whero the litigation is (I believe) of a paltry character, and in the small West Indian Islands,
e, where f‘mm the ‘Pﬂ"l.'l.ﬂ.t'r ﬂr Ilﬁg‘ﬁn’“p Or An impﬂl‘fm ani pﬁtt, !rﬂlﬂm 'I]f J“uprﬂdﬂucf", 1T 1A
3 June, 185, i calt to abtain & livelihoud by pussuing one branch obly, the swialgamatin provails. I
think that the business of both branches, undurtaken by ono and the sairo person, is likely to
be badly dene io both ; but certsinly in ons. Neither do I think tbat expenses will be
diminished by the proposed amalgamation, They wero not diminished by it, lo Van Disinen’s
Land.
3. Hove vou nny ohservation to offer, as to attendances on Counsel ¥ As there “’:" bo na
attondaness on Counsel, no doubt, thare will be a saving in that respect. That is a vory
paltrs itewn, : : .
4. Will thare not boa saving, also, as rogards the prepamation of Briafs ? .I think ﬂl!.'l. thore
will ba na saving whatever, [ imagine that the Aitorney will prepare bis own Brief, nud
for it acoordipgly. I do not see how ba could condoct any case without une. 1If he
doas Dot prepars the Brief himualf, he will have » olork who will dv so.  In fact it will come
0 this : —tlhat an A[mm.'_r, am' itionk of dj.li‘lll‘_'l", will address himself a3 much as Pﬂlﬂih[ﬂ' (11
the busingss of tha Bar:-bat, as be cannot do everything himself, be will (k2 an Attorney)
smply see hir alicats ; while this practical part uf the buginos will be condneted by & clork . —
tha clerk being the Atturney. and tha Atturney the Barrisier. 1 cannot see any beuefit in
this. The Barrister will do the same. 1le will sos the clieats; bot tha Attorney wll ba 1o
Barrister's clerk. The conssquenco will be, that yuu will have inferier oien in eacl. branclh.
'C-"lllll_"" pfew Pﬂﬂﬂdl may be saved in some oasea. Bul thess will be yery few ; whils the
Elpﬂmﬁ hhl!- 10 ba greatar in tha lﬂl‘q'l“, from & “ﬁﬂl’_‘l" of ctreomsiances. Mistnkes
and negleot ura contingencies nol to bo lost sight of, where inovmpetent persona ruay be vm-
ployed. And who can ever ascorwim, which of the duplex-party employed, ks to blame ?—
the moiety that in Bardaster, or the muiety that s Atcorney ! I thunk it lmportant w
maintun the separation, however, in reference to bigher ends and objects, than Lhe mere
sablraciion of w ponnd or two occasiopally from an Attarsev’s bill, It ia of vasL poblio
importames to have s learned, efficient, dignifivd, and able Bar. Dutithe "Colopial Bar™ Lies until
of Iado years had a low repuation.  And one great cause of Lhis hon been, the allowing of half
edocated mon to prectise in both branches of Lhe peofusaton, ‘lhero is not sufficient, under
such a svstem, to reward & mun of a greaier amouot of talent, and highar station in seciety,
for undergoing severg study ; and seguiring the many accomplishments, which adorn the Bar
of Britrin., A man of very infariur capacity and stamp of character, by uniting the two
branches, grioe & livalihood, thoegh scarcaly enough to niske him respectabic; while the fees
which be abstracis, frumn thuse who would orberwisg practise sxclusively as Barristars, deducted
from the income of the latiar, injure these immeasurably.
&. In it not in fuct one great objection to the proposed wmalgamation, that it will be injurioua
to the junmior Har ¥ I thiok that it will destroy them; which, in other words, is 1o say, that
il will pnt an end to the Barisalf. For you cannot make a perfect Barrister in adav, Tlicre
musi be experience ; and, for axpenance, thére must be o nurrery. We have nurseries for
seamen :—we require onég fur the Bar,
6. What i yonr opinion a3 to the effect oT the measure, on fees ? 1 think that the tendency
will, if envihing, be tw increase them. 1 cunsider that, in many instances, the fors in this
Coleny bave heen extremely inndoguate. The fees iv Van Diemen’s Land were larger. 1
have knowu thres hundred guiveas given to defond a prisoner. [ Lave hoard of one Advocnte,
(but I do not know the fact mvseilf,) getting a flock of sheap for his services,
7. Assaming the amalgamation i the two branches to take place, cau von form en opinion
whethar the nomber of wpecalative actiond would increase or diminish?  From my own
experience, 1 am unable to state anything on this point. [ should not be surprised, if there
wers a0 increase. I there werg, | think it wonld gewerally be from ignurance. In a few
icstances, & might arise from les creditablocapses.  But thers wonld be une extensive soures
of incrsased hugation. The Attorney, rom seeing clieata personally, is apt to imbibe preju-
dices, and aoqnire fealings, againat which the eheck affordad by the Bar will hary been
rempved, 1 enteriain no doubt, that if the prujected change take place, there will Le fonnd
Attoroeys, who, erther from an honorable ambition, or from mere conceit, will devolo them-
solves exclusively to the Bar, And 1 ought to mdd, that there arg in Sydney some Attorneys,
quite as compatent Lo act ns Barriaters, es many sdmined 10 the higher branch. Bui yuu
will cortaioly fed, that in proportion to & man's rocognised competency fur 1he Lonorable
duties of oo Attornevw, his desire to inirade oo the province of Lthe Bar will be diminishea
Awn able asd experisnced Atloroey, or ap shle and Jetscod i ' :
10008 ¥, O cIparien Baorrister, will each
find enomph to do in Lis own eppropriate profesion. I omtertain no donbt that the
beading meu amongst the Alturneys, in this City, will not be found desiruns of being Bar-
risiars ; mudh less, of being both Barrimers and Attorneys too  But, howaver this mav Lo
I fael convineed that the same man oould not practiss in both I':rrl.lrs-cnlu.-:l with erediL W h.;.r Ay
a0d advantage to others. | am informed, and I bolieve, that where ;mam:-vl racti Imil:é
ny Barmsters, thers in nol that propriely of demeancor and general condact, whi Ph ql?a g
choracterisos the Bar. This is oo reflection oo Attorneva geoerally. It {E'L"Lur r!n;:_;
by the fact, that the moet ﬂippl.!‘ll and most forward, —thoss the lnu{.uumlmmm, hnﬂ::“t
(o rad e r  l T
b, pres i You e ppued 0 . ol e o s Soprean Cours b
. -t of Quartor Semions ; where fow Barrie-
:‘m"&g"f":nm?_“#h': Some inslancen, nons but Atlorneys ¥ There aro difficulties
Courts; - Hut I thinkit importact 10 gie. juuos B egsy 220 Forerally sttend tiose
y 4 g1ve jooaor wtera the opportunities of practi
which such Courts aford,  If they bring less sxperien TP e
ol o : ¢e or knowledgo Lhan their senlors, they
conpensate for 1{:!1:10:11.;, (if the Briefs wore delivared in Umo, | by more study of

the
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the ?nrllc'ulnr caxe., The csuntry Attorneys, who wonld taka soch capes, are not suparior, His Hunoar S
ltmsion el s Goui o b i o e &
. T -
1% 1o these would be & wise ona, b on the whole, I doubt whethor the measure oven 0 Jone, IBIT.
?”-irﬂhlhu :::Ent of 1:1: non-attondancs, or of = deficieney of Tlarristers, at the Sesalsmm or nu
- I"I'} rou havo any objection to the admisdion of Attorneys pro hsc rice? That
ruls, I bolieve, alrezdy exists, T spprobend that the Conet might, and woold, allow Attorneys
ts plead unde_r sach ciroumstances., I know, indeed, that this hes besn done. Tha ruls as to
Quarter Seemions in England is, that Attornave are allowsd to practise, noless & certain nom-
ber of the Bar ordinarily attend ; and it is compyiant to Lhe latter, to intimate their intenling
to do s0. -1t oocurs to me to mention, hére, ons strung argoment against the amalgomation
f'-f the two hmnc_hu » mamely, the very great preponderance of opivion and practics aguiosd it
in other countsies. In the Coloniss in which the umrlramatlon dximts, scparstion it iy
:udmu:tud wonld be an improvement, but it is amply impracticabla ; becanse the petty
practice there would not support & Bar, withon: the Attorney’s praciuos added. Soch m the
statement of Chief Jastics Stokes, in his work, in the passage which [ will now read to the
Committea, I bolisve that oos celobrated writer, {Mr, Beatham,) has no respest for the
rule saparating the two hrarches ; and that bhe bas oppused, by turning it into ridienke, DBogl
havo nover henrd of any plan of Law Reform, from ahy praclical nran, {(or frem wny ooe bat
the writer just mentioned,} comprising tho union of the branches, Tl prinaiple of the divi-
tiom, 18 that of the division of labour ; the sdvantages of which are univeraally recognisad. 1
808 no groand for saving, thet tha professivn of the iaw sloald furpish an sxgepiivo,—The
divisiou has existed in Englund, | believe, from the earliest ags, IL sxialy in ?rn]and, and
in Scotland. It exista also, I baliava, in Franeee Tie diviaion of doties was carmiad sill
farther in Rome; where the Advocate wan distinet from the (bamber Counse), This i Lo
case, | beliove, in Paris; at this dsy. Aas to America, reasons favoring dewoerscy may have
led, in many of the Statos, to  contrary ruls, Bor, as I have already mid, in New Yerk
the divigsion of the {wo branches is maintained ; and I should no% Le earprised to hear, that it
equally axsts tn other parta of the Liniow.
10. Will ron favor tha Committea with your views g 1o the most proper eturse of education
for Colonial yonths, in Lhe svent of their admission to tlie Bar here being ssnotiobed, without
requiriog them to be previously xdmitted in England. Will you slso be good encogh to mate
whether, in yoor opininn, Attrrneys might not be allowed 1o make their election as to
practising in one or othor of the two branchesa? 1 have for soue Line enterusind tha
npimon, that & measure of the nature referred to might not be inexpodient, And, if yonths
tmy ba educated in the Colony for the Bar, I ses no objection to Avtorneys similarly educated,
snd who liave slready acquired s considerable amount of lrgal knawledge, beouming Harris-
ters. I womld stipnlate, however, that previonsly to their spplication for admission, they
shonld have ceasad to be Attsrceys: and that, beforo admnimion, they shiul! andergo an
examinelion as to thar attainments genarally, nnd their proficisncy in the various branches of
lsgal knowledge—espeociaily snch 25 more peculiarly belong to the province of the Cunnsel.
I donbt whether any individeal shonldbe admitred to the Bar, withoat poing to Eagland for some
portion of hig ime. Tha objection to the present ruls, which reqoires three yoars residanca in
England at ths least, is mainly that of the expenss. Tliis ia an insuperable one 1o many, who
woald otherwiss be eligible candidates for the Mor. The cristence 1f such & ragulation might
exclnde many young mon of talent, and pogsasair:g alan all otlier adeqoute attainments.  If tha
term were reducad to uoe year, however, (half that time to e spevt in sttendanca vn the Cuurts,
and the other balfin the office of & Ploader, Equity Draf:sman, or Converancer,) and the necas-
sity of entering vne of the Inns of Court wers dispensed with, I think that few parents or
young men wonid be deterred, on the grounds of either tho expenditure of time or money,
trem asubmitting to sush » conree. The advantages of sach a resideircs, in enlarging tha
sphore of abservation, in the opportunitics of intreduction to men whoem these stadents might
make their mudels, in witnesaing the tone of Epglish sociery, and seeing how businass is con-
dncted in the Ligheat tribunals of the Empirs, would in my vpininn be very grest. Thare is
another objeclion to n residence i England, however, which is of far greater moment than
one founded on money, It is, the dissipation and habits of vice into which young men may
Le led, nway fram all control, This I would emde.vor 1o conntersct, by reqairing the reaidancs
tn ba afior the aga of twenty-one; wlen habile, whether for good or evil, are nsoally already
fornied. Sending a lad to College, at sightecn or nineteen, among a lierd of youths sbont the
sam@ age, ia & vory perilous thing. The Law Student wounld go at & more advanead age, and
&unbgAt grown men, Lo secure the requisite tina fur education, | would sat allow & man 1e
ba called to tho Bar, under any circomatances, Lefore the age of twenty-three.
11. What examination of candidates would ron require, preparatory to 1leir admission to the
Bar ? There shonld be an examiustion, as to thuir clasmical and Lterary sojuirements,
generally, ag well as their kuowledge of law. T ain not propared to siate the particular
course or subjects of examination, That would be matter for considarativn Lereafter ; eather
fur the Legislatore, or the Judges, if the task should be coneigned to them.
12, To whom would xou give the power of cnlling to the Bar, Would you eonfur it wpon
the Judges, or institute a Tribupal similar to the [nns of Coart # Tho power of aalling to the
Bar resided, ancienily, in the Judges ; and was transferred hy thiem to the lony of Court, pabyast
1o an Appeal to themselvea. | would here give Llie power to call, as natorally iqcidan*t t.hun_. 10
the Judges ; and thoy should eitber thenmelves examine the Candidate, or appaint twe
to be aascciated with one of theny, 10 corduoet the examivation, 1fa Public Un-.llalgu eximyted in tha
Colony, acoeesible to the Candidates, it wonld be well to require them to reside tirere for a
cariain time, fur classical and mathematioal inatructivn, a8 part of their naccssary cunrss of
acudy. Unless some such reyulation be mmads, or graat care hulukun br thoss o whom tlie
duty shall be devalved, you will have & Bar sadly uncducated ; insiead of & body of gantlemen,

2ccomplished and learned ag thoir Eoglish brethren—and ftted te adorn the Sezats ln]'al'-ianﬂ:
c
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hovors of tha Mar, yon may compel and furce men to be eluoated, ] wonld maka it ooe of
the tempiatisns and rewnrds (we have at presaot faw, or rother none,) of & libornl e-lucation ;
and there will then sxist, for the sona of vur gentry and wealthy settiers, acopssible within tho
Colony, something better 1han bullock driving. _

18. Are you aware of the rule which prevails in England, in refarence to the sdmission «f
Attorneys to tha Rar?  Defure an Attorney can be admitted to the Bar in England, he musi
first be strnck off the rolls as an Attorney ; and, [balievs, he must bava besn strock uff befare
he ovea begins his throo yeare' probatiun, at an Inm of Court. Ilare, 1 should reuire him Lo
taka his pame of the rolis, and to draw ploadings, at law or in equity, with a Darmstor, fur
six or cight moathe, as well os to go throngh the examination, Or, be might give » tern: of
twalve montha to stady, wilhonl entsring & Barrister’s Chambera —On the sobject of thes
examination, and of educativa for the Bar, | take the likerty of suggesting to the Committce,
that the best and most complate schema for one, both olaasical and legal, wonld probably be
ruppliad to the Committes, by my {riend aud collpague Mr Justios Dickiuson ; whoas attain-
mants, unguestionable knowledge of the law, and practioal expariencs in tuition as & Pleader,
sminenily qualify him for the task.

14. Alftsr Attoroevs had been adwmitted as Barneters, would you allow them to fall back om
their original profession ?  Certainly not.

15. I shoald be & case of * for betur for worse”?  Yes, | think #0.

18. Tiave yon aoy lariher obasrvations to offer, 10 relerenca to the queation of amalgamation ?
I bave mersly to add, that I conceiva the meatnra wonld be searcely just, to the Barriaters
pow oa the roll.  Many of them cams from Eoglad, in the expoctation that they would ba
allowed Lo bene@t by their expensive education, and years of labonr, withent competition from
Attorneyd :—and it atrikes wo foreibly, that it would be hardly fair towards them now, 10 let
in & host of rivals, who wonld depriva them of all the more lucmative fees, and 8o in fect impo-
vsrish them, withowt any adequate banefit whatavar to the pablic. For ordipary and rouline
matiers, an Atiorney bas coly to suporadd a facilicy of talking, to do the duties of & Barris-
ter. But a Barmister. with len tinics the learning, wonld require peculiar bubiis, aod punsi-
Jdarable study, before he could convert hiarsell into s tolerable Attoroey. The Attorney would
take omre lo give the Barrister all the heavy busipess, and he would run awsy with the lighe
work himaeli.

—_— — —_— = =

THURSDAY, 1 JULY, 1847.

Pregent i —

*. C. WENTWORTH, Egq., 18 Tue CHAIR,

ROBERT LOWE, k&g, JOHN BAYLEY DARVALL, Esg.
JOHN LAMB, Esq, THE ATTORNEY GENERAL.

His Honor the Chief Justica examined, in continuation of previous evidenco :—

1. Are Yon able to soggeat sny mode, by which the expenses of Common Law proceedings
may be diminphed 7 I arm not aware that the expenses of a Suitat Law, or of Common Law
proosedings generally, oould be materinlly diminished :—that is to say, if the businesa is to ba
|;rop-u-13 Jons. Thuse expenses in this Colony ars elready less, [ beliave, then in England.

bara endeavonred to ascertain what 15 the {act an this point; and | hara no donbt, that the
expenses here are less than at loma The Fees to Counsel, in heavy caset, arc eortiainiy
very mach less than ia England. In some instanoea {casey of difficulty, and involviog mnch
labour,) they hava been grossly inadeqaats. The expeuss in the Suprema Court Office, [
think, are trifiing.  The Couri Fees in particular, as compared with those at Home, »re une

9. Do yon mean incluviva of Starnps ? No—exclusive of Slamps. There are, howover, one
or two fees jn the Prothunotary's Office, which I think shonld be redoced; especially the
Fees oo Writs of Fxecotion, which, by the recent Acs abolishing arreat, fall on the Plaintiffs.
But tho expecses of & suit, if puits are Lo be decided with cars, and acoording to inw, must
alwavs (except in small or oucontested caxes) be considerable. Ik is an object of importance,
nay it 8 uecessary, 10 have eduosted, able, and upright men, as law practifionars. Bor to
and keep such men, you mast remonarals them : acd men of a suporior deseription must
be paid bandsomely. 1 yon present na market for talent, and learning, they will disappear.
Pay your lawyers like commen Labourers, and they will in the mext gonoration be no better
(han comimon Labourers.  Moch exponse, 1should obgerve, in this Court, is saved by the Rule
which requiree Canses 10 ba set down for differemt days. 1o England, fifiy or a hundred are
enterad fur the same day—Ilere, only & limiled mumber can be 24t down for ench day. The
chisf icl:gmu of & suit, thorefore, which is for the attendanc of witnessm, ia thus greatly
curtailed.
3. Do you congider that any of the Common Law forms conld, with propriety, be dispensed
with? The present forms are generally as simple, and as short, as tinry can well be made.
Oocasiopally thers are cases, no doubt, where 80 extended and complicated seriea of pleadings
becomie oicesanry.  This, of courss, ocreasas CIPOnsa ; but it ia not easy to dovise s remedy,
Sach cases ars rara
4. What is your opinion of the Rols, which allows doubls Replimtionsa? The Rule, allow-
ing onlr nna Replication to s Plea, was attended frequenily wth very great hardship ; and,
opcasionslly, it producsd irramediable ipjustice, The only objection to a second 1s, that it
may occasionelly be sllowed, wirhont adequatn CAUSS OT TEAS0U, This shoold be gmarded
against, by the vigilunes and care of the Jndgas.—It ought never to be allowed, except far
cause ghowy : and to avoid iojuntics.  ‘Whetq cre Replication will poffice, » second should
of course not be sanctioned, {w
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5. Could not soms means be devised, to pruvent false matter from being introdoced inte plead- - 4o
ings? The anly mede, 1 appreliend, would be, tho requiring them to be on cath. 1 lieve 5y 4, Srphen,
mysell ragaired (in snme instnnces) an afBdavit, ot to faots songht to be denicd, thet they
ware bond fide in dispute, Un the whola, I think that the powor of allowing & second Repli- 1 Jwy, 1417,
cation should be sparingly exercisad ; bot that it e & useful power, condacive (when 5o sxer-
ciped) to the ande of juxtise,
9. What in the praciion, ss 10 Demarrers? Qur Hules require, that avery ground of Demar-
rer should be spocially assigned. The opposite party is then st liberty to nmead his pleadings,
(if it be & casa snsceptible of amendment,) as a matter of coores,. wiltkont any Orider, or sven
an applieation to n Judge. This saves tims and sxpense ; and I ibiok it a grest improvement
on the English practice,
7. But s to sllowing amepdinents, after argument F As a genersl rule, they are oot allowsd.
Where the Court thinks, howevar, that the point raised was a fair one, and espacially whare
it appenra that, on the whole, justica is probably with the failing party, io polot of fecl, the
ameéodment becomos simost & matter of right. The losing party paye costs, as & gomditon
precedent to amending.
8. Would you think it sxpedisnt, to prohibit amendmants in such cases inllexibly > Soch s
rule would load, oocasionally, to great imjustice  Iv wounld alsu be ineonvenisot : bocause a
party may have somo remgon to think, that be is entitled 1o suceeed io point of lew, aven
though the facts La g allegod hi his advorsary. ile therefors admits the facta, and by his
Dumurrer takes the opinion of the Court on ths law, The conree has the convenienos ; that,
sliould the Court decide in his favor, forther litigation s avoided. Shonld the Cuure daside
ngainst Lim, he may theo show that he Laz grod gronnds for denyiog the facts. In that oven,
Lo ought not to ba deprivad, as an inflaxibls rals, of the opportanity of dispating them. The
genersl ruls, I have already paid, is against the party domurring. It ia relaxed, only, ina
donbtfal or difficalt cams: to meer the ends of justice.
8. Woald thers not ba more convenienoe, i going to a jury firat; and then falling bask on
tha peint of law? I eertainly think nst. That m the very thing, which oar Bules eadsavor
to avoid, I think that it shuuld ba prohibiled, as mach as pemible. In my epinioo, objec-
irans on pointe of law, cspecially those on mers points of pleadsrsy, shenld be raised at cues,
or not at all. The Rules which I refer Lo were framed with this object. It essrms to ma a
must undesirmble conres, on every acconni, to sllow a party (if you can prevsal him) to prossed
we trial, and ol his edvervary intn the belief that the claim or defepes iy valid, and the pro-
coedingy are rogular; and then, when Loavy expeoss haa been incurred, nnd muoh 1ims lust,
—having horn defestsd on the fzcts—turn kis sdrversary round on some defsct, which might
otherwise have been easily remedied. Ouar reoent Rules in Equity have been framed on the
sama priociple, of compelling lognl otpections to bs taken at an aorly stage,
10. Are you xequninted with the system of Pleading, establishod by Sir Francia Forbes?
The so~called systein of Chief Justice Farbes, wan really and in truth no symom at sll. His
Rules were dirediod againat the then cambrons system of Spacinl Pleading. Hut, in fact, they
only introdaced Special Plaading under apother nams. Thay substitoted for a Pisa, ancther
written furin ¢alled a Notice. The Rulen sonn bocame inoperative; lfor io the year 1839,
whean I arrived bere, I found vhem abandoned in practics, by comeion consent, The naw and
imnproved system of English Pleading, (then which, no system can bs mote admirnhle,} was
introduced, in 1840, at mwy inatsnce. Sir Francs Forbes's Rules said, that any defendant
might plead the Genora! Imsue, and give Notics of his intonded dolonce.  Bui this cannot be
dome, without a statement of soms kind ; and the priocipal diffarence boiwsen Lha two plaos
is, that ours—with more distinotnems and precision —requires | be statemant Lo Ls on the recurd,
11, What, in your opinion, wonld be the probable eflect of bringiog the two parties togethsr,
and recmving their statements before s Judge, hefore pleading? You would require
an additivnal Judge, to got throogh such & duty. [t conld hardly be entrusied to an Officer
of the Court; becaure the pointe to be raised could not he settled, withoat a knowledge of
the law to be applied ta tham, Anciently, na doubt, sll Pleadings were oral; Lemurrers
included. Bat the parties pleaded as thay thought fit : and the pruceedings terminaied, by
an “izrue’’ being evolved, by the mutoal altercation. This, it will be vbssrved, was 1la reankt
of the proceas, by its own inevitablo operation. The Judge mtarfered, only, to keep the
partias to the point. But if, instead of this, be is to enter joto Yacts, and conutruct a defence
from them, he may ns well trv the cuse at once.  If (he statements ba made on oath, all the
inconveniances will ba introduced of & rompulsory examination. If not on cath, ihey will be
useless, A Client can scarcely be induced to tell his stors truly, evon to kis Attorney.— e
wil] never du it, volnotarily, to the Jodga, Acd how ars ubjections on puinta of law o be
taken P Iu my opinion, such a plan would be impracticable.  The Judges bave the _En&ll:h
Rule, allowing partivs to agres on the facts, and state them in (what is termed) & Specsal :
thus avoidivg all expenss, besond the argument of that Case. But it is remarkable, rhas
parties cannot be got {citber elients, Attorneys, ur Copnsel) w agree wpon facta. 1 have
koown bat ona such Special Case, in sight years. o sume iosionced, the Jodges have
recommended a reforence to the Court by Special Case; but in wain. [n ope instanos, that
of the Banks, Mr. Justice Diickinson urged & reforence to » Barrister, to state the facts for
the parties. This was ohjected to. There is & generul tendoney, in short, as I have plways
thought, on the part of litigants, (and, I regret t say, in pome insances, of those who pro-
feasiurally assist thom,) to fght cascs out to the lsst. They admit pothing ; and will vwhun-
tarily yvield nothing. _
12, What do you think of exaniining the parties on oath? N yea requrre a defendant te
s1ate facta on oath, yoo should, in my opinion, equally compsl planiifis zo to atate tham,
Such a syatern might tend, on the whole, perhaps, to further the endi of jaatice ; provided
ths Judge, or rome competent Officer, examined the pasrues—and did m, I?PI-I'I“]J'_ and
alone. 1 would permit no intorfersnes in such caces ;—oortaisly not by professional advaers.
The axamination, I thiuk, sbhould be before plesding; or the chance of perjry ““!ﬂ ,b““
increased, by tho partiea being tompied to adhers to thair pravions satements. The plainuff,
117—n howerer,
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His Homor Dowaver, wonld have to furaimh allegations in the firat instance, as the grouud-work for
Sur A, Seephen. eXauunation. But, whethor before or sfter plaading, tho stories will generally be found to
i~ conflict ; and who is to dechle betwaen them? You will be driven, therofore, to the plan of
1 July, 1847, examining Lbe partios at the trial ; just as yon would an ordinary wilnsss, Whather (his be
demrable, i  gquestion of expediency, and not of law.
13. Dw you not think that, withont snch an examjnoation, the real facts may in some cases
mever bs come mt? Undoubtedly there are ench onsas. Tt ta nevartheless, howerer, a
uesiion of groat diffioulty. I should like to kaow how this system works, in Conrts of
watis or Consviencn. If porjury be not very common theore, in sach cases, I might be in
favor of the prinaipls in the Supreme Comrt. The power of axamiving the parties, | am
ATLre, is supposed Lo be a groat advantage in Arbitrations. Thers, bowaver, we find poople
swearing directly iv opposition to each other; snd sometimes great injustioe i done by it.
If you make o man ooofess facts, aguinst himseif, it would seem that he ooght to bs examinerd
i his awn favor. Bat, notwithstanding, | wonld only allow gach party to oall hw adversary.
I ioclive to think, that tha avstsm of compulsory exsmination mighi, in many casea, be wsefal
cn Interlocniory Proceedings—especially in Chambers. The affdaind sysiems i3 8 bad one.
We ought to bavs powar to compel men to give avidence on applications, either to the Court
or & Judge ; and w0 ba crosa examived, in svery caze whare they veluntesr evidence.
14. It kas bosn atated, that the present mode of moviog for New Trials, on Chriificate, in
uctive of delay and expenss? Muoch difference of opinion eaiate on this mabject.
‘ndarsianding, last year, that & majority of the Bar was sgainst the presont system, I was
sboat to propose & change ; when Mr. Windeyor, in open Court, stated that he believed the
opivion of the Bar 1o be in favor of that eystem. My own opinion iz in Its faver, Tle
avitemn, [ rhonld olwarve, iy mot mine. It was introduoed by Sir Francis Forbea, aumd bas
boen ths practico for twenty-one vears.
15. Does it pot tend to delay ¥ I thiok not. On the English aystem, Jodgmont cannor be
obtrived, in any case, notil the pext Term. A Jodge, it is troe, can mothomss immediate
Exosution, ¢ never does s0, however, exoept in the simplest or clearest sases. But, in
thia Colouy, in avery omse, (unloss staved by tha interposition of a Notioe, {rom the losing
parly, of & Sond Adr intention io apply for & New Trial)) Jodgment is obteined in fonr daya,
That Notice states, specifically, the poiots of objection to the Verdict, or the Judgo's Charge ;
and it mast be accompanied by & Barristar's Certificate, which of eourse in given on honor,—
that the points takon are worthy of argnmeut. Owing to the mass of husiness, of & very
beavy character, which came bofore the Court in the Iast two years, tho Mutions for New
Trials have largely accumalated, Under ordinary circumstances, liowever, the New Trial
Mutions woald coms on for argument in the next succeeding Term afier the trial. In
England, the Rula Niw' must be asked for, within the first four days of the pext Term. To
afford rtunity for sach Motions, as I bavs already siated, no Judgment can be given till
then. But & Rule .Nuwsi is frequently granted, on rather slight grounds ; and, in the Quaen’s
Bench, this invariably tiea up the cause for a year and a half; or, cccasionally, two yoarn,
ln the other Courts, ths delay in abont two Terms; vr three :—which is greater thau our
average, until of late.
16. I» there any reason to complain of delays in the Term business? The New Trial
Motions, from the press of other business, have got into arrear, I know of no other delays.
These will in fature be removed, by gradnally working that olass of business through. Bas
ws ars introducing other mesns ; sooh sy sitting later during the Term, and extonding the
Terms. We have recently added seven days to sach of the fonr. Iu future, nlso, whazever
daye can bo laken from the Jury days, it is the intention of the Judges to give up to New
Trial Motions. The onparallelod length of the twu trials, in the case of tho Banks of
Australia and Anstralsziz, and of tho Arguments in (he Marquis of Ailea’s case, and the
cases ul Browno r, Norton, and Attorney General v. Brown, not to mention the Factory cass,
and some others, will sufficiemly sccount for the nrrears spoken of.
17, As matter of fact, are oot Motivns for & New Trial frequently intarposed, for purposes of
delay ;—1o stave off execntion? Have they not, also, been very [raquent of late? They are,
certainly, very frequent. They are given, | should say, in two-thirds of all the strongly liti-
grtad cases. 1 eannut ray that any of the notices have been given fur delay. Qoceasivmally,
the .Jadges have not thought the points taken, guite worth the 1ime expended on them. But
the Conuzel, T nmn sure, hase thought otharwise, The remedy is, the power of sperdy execu-
bon ; which, notwithstendiog the Cartificats, resides in the Judge, That power, of late, hag
botn axercised in several instances ; and it wonld have bean exarcised in more, bad applicatica
besn made, For, it will be obacrved, the points taken ars still left open for argument, When
taken by Lhe parties, howevar, (ur delay only, the granting of Exscution puts an end to them,
in all the canes I have sesn,
13. Are the expeuses greater than on the English syatemn P They are not more, I think, en
the whole : unless it be that, where s Rule Niui is refused, the expenas of Briefs and Connsel,
on the prevailing vide, wonld be eaved. The Judges would alter the preacnt svetem, I have
no doulnt, if the opinion of the Profession was, in fact, again&t it r
13. Does oot the English sysiem lead to the taling of fewer puints 1 Probably it dose. The
I'}Ench, bowarer, has been ¢o moch in the habit of paying respect, (I think properly,) to de-
kiberaiely expressed opinions of tha Bar, that T think thes Judges wonll ho very loath to ahut
out & Counsel, from any point oa which he might assure us that he confident!y relied,— Coun-
sel, however, do oceasionslly entertein too confident s relianes, on poiota rmized by them.
The anxiety of the Beoch, to bear arery poibl disenssed, which oar vary able Bar think pro-
per to h‘i“;{l‘;ﬂv oppuses ]‘Jh‘;nﬁﬁﬂfﬂﬂl h::rlt-em of excloding argnmantis, which provails in the
4 mioster, FPer we Lave erred, in the exhibiti ) o
on sl faaiteasils mund-d.w od, on of too mnch patience
20, Would thers not be o advantege sscured, on the English plan, in a better memory on
tbe part of the Judge >—As far a3 my gbsarvation extends, there is Litle valus in this, For

nyY
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oy own part, 1 Laka very foll notes; whi
arcurately, nfter the uFirntlun of ?Hlfl-‘h;ngn':::{:&nl:ﬁ. :h:urmt.l ot Any cass to my mied, o
and the Bar, as to the fagts at & trial, At sll event the ins nlests arise betwsan the Beneh o A, Sepiven,
21. la there nut a certajn pacusiary limit, whi MER, | lAnces are vory rara.
The erdinary rmls s, not to L, which restraing the Conrt In granting New Triala ? 1 Jaly, 1947
b grant & Now Trial whare the in 7. 1847,
as the sum recovared, or ! *am is onder twonty pounds. But
in & great varisty of um:':,:ght T h” 'I;“""“TBI'HL w not the true test of the valoe |g dispnta;
s rols 1a 0o maing wi i

grant a New Trial, unleas Lhe impunnnuz of tha:;;u:l;xt::;?-mh It is ‘Ih'“ rula oot to
"T.';:m:{"l?;:hu lﬂlabmtrﬁnn of volne, twenly puands i the limit \ i e T
-t won - - :
say, There is unznZEEdrlnhlhh eyt incressing the amount of that limit 7 I can lardl

] ’ prbtedis, & vary reprehemsible spirit of litigation in thi 4
1 think that that spint i wereaned, by the (aoilition Aff T ia this Colooy, And
most trivial  oF wae ‘aoilities afiorded to peuple of guing to Iaw, in 1be

vial cases, 01 Lo the éxlent ¢ thirty pounds, in & chaap and familine Con 3
the parties perdonally litigute, without the fear of costs, and the docirinn . o S
rulo. Paﬂunur]'amnnnr, 'I.I, h‘-lwu"h.-r, in Yary many cakes, 5o teat of - il on no ceriain
And twenty p?und.u will often be of great Importance to & peor nu?m:-hz:tihmﬁn;n? oy Tl“;;
moment to & litigant of greater o ; ; ; ol r gL ol very it
a Judge should be unrreg:ud, in ll:::t LIIILI::M‘I:T:EI Pr;:n?nplﬁ. that the misdirection of
sirsble New Trial. The error of & Jury howerer Taair I sometimed luns) to an unde-
serions ons, and manifi, ) » I8 séldom interfered with; noless it bea
23. Of what usa is continged litiont: p :
Jum in contest i3 sbrorbed, by theE::l::;-?: ::at:hg mt;:k!ﬂlcﬁ: E«HI dare esy, that the
complainiog party shall pay his own oosts, merely, or thoss of both Ll uruuin, whather the
;I::If-'c&l!d, he will receive costs from his edversary:—laviog to pay the mmh [:HL shoold he
«4. Can you offor mny observations, as to the costs f aelinnd generally ; g,:;]- %.h c
;:"l“:h';f;t‘f“‘“‘”“ d“:fﬁP'iﬂﬂ? I bove already stated that, in ltrnugl; 'lilipngﬂmm ,ﬂ.ir :1:
Ax Lue amoant o1 corts o0 much, WNor are costr ths erying oyl of a U Iniuats

may he had, I dare uay, cheap ooonph. W e A Lourt. lnjustice
to deatroy needless ““5 ﬂﬂmiﬂin: forms g t?;fﬁ‘:n:;l:lli:umﬁﬁ:: I:.l;;:udq?:::hudmd e ey
by tanhmﬁllt_.m. As 10 Common Law costs, I can stais as an unllulmhslamil fact iﬂtm
cunt.uteii actions ars not profitable to the Attormey. Such cass never w , B ;l]tnugl.g
never will be. I know one Attorney, who invariably rejects every sach ;: ;:-f};ﬂu h:’ s
TI:.a only advantags of Common Law proceedings, to tha Attoruey, was this = that - h;m'
suit brought in smaller oncs. The easy cascs paid Limn well: snd :ltin the ;m.“ 3 E
tha great and the heavy, he earnod an income. The I:egialnmm, Eh“'““ :m:
awsy cases of the former class ; or the greater proporiion of them. [ ventace l;c: “tl:l. .
Attorney would now gain s livelibood, by Commun Law procesdings alone (su il nul:'
them 1o bo of the highly litigared claea)) if he had in his own offics oll th; lii?P:::;! oAt i
the Colony. Yon may sslect, indeed, soms few hoavy cases, chicfly f]E‘pendinE ; ﬂ;ﬂ
’ﬂﬂll-'lill;'ll avidenoa, Ef‘ therﬂ tt:a faota nre easily aocessible, and the pariies nngbulﬁdnu:;
wall able to pay, which ma exceptions {ro ) 2 o
e maaiT s aneei b I::m righr..P m this role.  But speakiug of litigated eases in
25. Should yoo opprove of a Summary Jarisdiction bein
I should, Tt has alwavs been my npin?un that if chg.PEh':tEhE:ﬂlT tl:ﬁ;ﬂjre?a ﬂ-.la;nrtk.'-l'
make the Soperior Tribonal administerjt. A SUMMATY Proceas is mﬂ; o e nuI :n
difbcaley in attaching & Cuort of Requeats jurisdietion, and the Coort of Conseioncs mh:i'
aund roles of proczeding, to the Supreme Court. 1 mean, of oourss, for cases properly the
sl ject of cheap and summery proceodings. In the maas of cases, 1 do not think the Snprem
Court costs heavier than they ought to be. Common cases, for debts not excesdio / T :
pounds, should be sued for elsewhere, But, where RN Y lmnu:-:t abuve that sum wes aug.j f:
up to twenty ponnds, there might be a Summary Jurisdiction in 1he Supreme Cunrt. Thess
should be, huwever, debts properly so called; or casea of that natore. 1 tried m casa of
Trespass 1utely, where the damages givan were trifling ; bat the Guestions were of greet im-
portance to the pariies, and the case lasted two days. By the antherity of the Legislatn
(or perhaps that of the Court, by Rulea for that purpose,) three distinst scales of casts mi r]t;.;
be established, accnrding to the amount in disputa. Tbe smaller cases. on 1he rednced mle,g
wonld not pay the Atroruey; bat the two lower clarses tugether, and the ()ird nnitedl
would. The Judges would, I think, nut frame Hules of thin kind, withoo: specifio '“[hﬂritr'
YWa do not know how far the exercize of oar powers is palatable : and we are oot disposed En
dv anything, pendiog the uncertainty which exists, whather they may not bs takes away, T
should myself wish al) such matters, after what bas pasmcd on the subjeet of our Rules, to
reat with the Legislature. ;
?F'. \}'h_a.t amcunt of jundiction wonld you beinclined to recommend ? 1 would confine the
juriediction of Courts of Requests to tan pounds; and to cases of debt, or contracts of a
simple kind, I do not think such Tribunals competent, generally spealing, to investigato
complicated questions, or questions of special damage and wrong. It would be better that
paltry ¢nsen uf this deacription should not be investigated at all.  Ordinary questions 1 { dabt
and contract, mogt men nodarstand ; and very many people are involved, frequently, in such
matters. DBut where questions, beyond that buundary line of mnavoidabls acd daily occnr-
rence, arise between parties,—io their peture difficolt and unnsaal, but not really of imp'nruucu.
to 1he pariies or the public,—peoplo should not be encouraged by cheapness to Litigate them,
If mot worth correct and legitimata decision, such matters should not be decidad at all, 1
would discoursge snd check litigation, in roch cases, by depriving the party of costs, where
ho did not cecover moro than B given sum. To prevest iojnstics, howurer, I would nllow the
Judgo to certify, that notwithstanding the damages, the case was of sufficient importance 1o
jumtify the action. RNut even then, I would only give biin reduced ocsts. 1 would have ono
soale of costs, for cases not exceeding £20; anocher scals for sums ranging between £20 and
£50; and a third scale, for sumng sbove £50. I think, howevaer, that it woold be desirable, in

order to do completo judtics, to give the Judge & power of putling a case into citber soule,
according
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accordimg to its real importance, For this, 1 must agwin and again obderve, canuot tre

Sr A, Sephen. Mensured io all cases by the amount mwarded by the Jurr. As to the detsils of auy such

e

I Tuly. 1847,

His Honr

SirA. Bupheo.

——

3 July, 1841,

plan, I am not prepared with tiem at pressmt. ‘Thowe, howerer, whose duty it ia to lepislate,
can find no diffioulty in framing them.—I think thas cosia might be restrained, by fome aysiein
gompelling pariiea to nvold going to trial, whem 1here is no question of fact really in courest ;
or, in smal) ceses, compelling them to resort to the system of apeedy Trlal, bedurs a Commis-
sicner, 1 bavs fuand by sxperivnce, thel it s uneleas to credte sny sysiom, mabling pariire
te avoid sxpansa. The system must be coropabory; or htiganta will mot resors toit. I
wonld deprive partios of the expenss of & Snpreme Court trinl, in every oaes whero they
caght to have rerorted to & trisl before s Commimioner. Thero is & provicion reaenbling
this, in force in England. _

07, Ias tha Saprema Court the requisite machinery for a Summary Jurnsdietion 7 1 think it
haa.  Bat, considering how fully the time of the Judges is alieady ccenpied, it i & question
how far 1¢ would bs pruper Lo impoo soch an additional duly upen them, With an additional
Judge, the doty might e done ranmly. .

8. Will you oblige the Comanuittes with a rtatement of your visws, as to the abolitvn of
Supreme Court Fom? That is s quenticn of pelitical axpedirney ; upon which others are
quits aa compotent to form en opinion as I am. It is 1bia; whethor the community al largy
ahall wholly defray the expeune of administering justive for lingants «of whom very many
beooona so by their own folly, vice, or koavery. There is this further nuestion ; whether the
impotition of Foes does not operate, though io & smnll degree, na & wholseoing check on the
Poscrt 10 nnnecessary atepe in a sait.  Whethar, also, thase whe fuil in & suit from their own
fanlt, should not wpecinily contribute , by Foes, lowards the expanse of the Judienture. These
two latter questions, I think, bave oot had their dee imporrance asnigned to them.

97, What ia yoar opinion, a3 to the practicability of n fired non being paid by each litigant ?
Such & svstem would undombtedls be qoite practieable, for no law wounld ba ocasier. Its
recommendstive would be, its povelty, I1ts oondemination is, in mv opinion, its glaring
injustice. ‘The peaceful wonld here bo confounded with the luigions ; the innucent with tho
geilty. A man would be punished, because some rogue did nor, withont cumpulsion, yicid
him his just clnim. The plan, In one repect, would be impracticable ; that is, if it were
pocesmry to establish a just rate, fur every oase. Ou tho other hand, if all ceses are to bo
paid for nlike, the =host snd the protracted, the simple and ths must eomplicated, by voe
andiseriminating rulc. that dificully of course vanishes, For my part, 1 do ot see how auy
mediom rate ornld be hit opun,  Cases vary infinitely : and a litigivus man gonerally takes
FBANY LnBeccEsAry steps in B cawss, TLhis leads me to mantion, that I have often thought &
greal cbeck on furmal, vixations, paliry, end techuicsl abjections, wouald bo aflurded, by never
allcsriny cuslz to & parly, who socceeds by any such objection. In the majority of cases, [
bediovs that technicel difficaliiss are ioterposed, pot merely without regurd to the justice of
the canss, bot withont any viaw to its finsi disposal -—and, if eosts were invariably refused, 1
think that such difficultics would seldom be made. Many Judges, however, pive costs n
such casee, {ard very often they are givon ubavoidally, as tho law now :lu.ndlSl in order to
enconrage regularity and precision.

FRIDAY, 2 JULY, 1847,

Presoent :—
W0 WENTWORTHN, Esq. 1x Thx Cnatg,
CHARLES COWERER, Esq., | THE ATTORNEY GENERAL.

His HMonor the Chisf Justica exemined in continustion of previyus evidence -—

1. The Committes are desirous of Learing your Honor's opinion, as to procecdings and
expenses on tha Equity sile of the Court ; and more particulerly as to Bills » [ think that,
in tha groat msjarity of cases, a Bill will be found indispansshle. In many iomunces, however,
1 am of opioivn that s Bill is altopether nnnecessary. 1 have no donbt, moreover, that Lhao
expensss in Equity Prooeedings might ba materially dimivished. It has often been suggea'ed,
that a Bill might bs advaniageonsly shortaned, by the vmission of the Intertogatories. But,
under the prasact sjslem of anncerng, Interrogatoriea could not be dispensed with ; at all
svants, in some eases. With a new system for taking Answers, 1hey would ba superfluous io
grerv case, Tha abief defvet in Equity Proceedings is, the modo of Answering. I concaive
that s wystews mors effociusl for eveding jnatice, mod concealing or mystifying tha truth, could
hardly hove been devisad. The Gt reform, if any be adnpled, should ba tho enlire sob-
version of thet system. The prececding is this—The plaintiff states his own caso, and he
anggeeis or pretouds one for the defendant, He then requires the defandant to stats fully
the troth on all the matters thus alleged. The cbvicos course would therenpon heve been,
voe would think, after giviag the defeudant reasonable time for corsideration, to call him in
wceordingly before an Officer of the Coort, or a Judge, and exsmine him 1ivd roce on thuse
pllegeiions. Instead of thin, the plan & as follows—Ths defendant slates the facts to his
Atioroey ; and that Atiorney, by the aid of Counsel, then comstructs s gkilful Answer, in
dus form; which, svoiding all risk of Perjury, rells as littls of the oase as possible :—or rether,
aduits as littls as the defendant can, and puts the client’s cass in its most favorable light, It
is & complete art, 10 drew an Apswer well. Care is taken, rs far as posgible, to let no
admission stand slone, without some addition or qualification to impair its effect. Angwors
#¢ drawn are of courss occasionally insufficient and defeqtive., That is the patursl resnit of
such & aystem ; though checked, of conrsa, by Lha fear of heavy costs. Thon thera follow
Exceptions 10 the Anawer ; and these ars srgoed by Counsal.  If sllowed, the dafendant hes
thorsupion to answer mora fully, This, however, Le again does by the aid of Connsdl, and

by
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by a newly concocted written defence. 1 do not mean, nor would 1 hava it inforred, that gy oo
the concoaimaents are the suggestions, or tha work of the profewionsl men.: I maan, only, Sz A. Mrphen.
that where a defenidant is resclved to gire truubls, or evads the truth, tha amistanoe sfforded e
by them in prepariog tha Answor, from his instroctions, ix well cnlculatad to enagra him mocoms, 2 Joly, IA47.
It iz not for thsm Lo oroms-examine ; and if the Altorney finds s diserepancy, he of course
pointa it out to his client, bafore the Answer in completsd, Such a system, in spita of the
vffimlum of ages, iy surcly o yary complex, ioadequats, nd inounveniznt one ; to BaY the loast
of 1L,
2. What is your opininn, 43 to thoe nacessity of tha defendsot's sttending for examinatinn ;
and its ouneoquont axpense 7 I think there is no rossonable objsction tosuch s course. The
defondant must ocome to town, at all eveniy, to seo his Attorney :—Or, if he does not, he
endangers kis defence, I bolisve that he doee, almost invariably, coms to town for the
porpusa.
3. Would this bo necaesaryin all cases ? Insome fow cases it might not be. It wonld be no
difficalt maiter, bowever, to hava the defendant ezamined before n Commissioner. I sl
thiok that Lthe defendant, gonerally, could ensily come tu town ; just sa he comew now, or
cught to come, to instruct his Attorney. But anytling is better, if the mers truth be desired,
\ban sliowing tha defendant to concoct his own written Apswer, at his leieare, and with pro-
femnionel aid. The whole truth In seidom guined, even fram & wiloess (that is, whare be is
not cross-examingd,} by writtan evidence. Wao alluw sach evidence in casss of pecessity, bat
not otherwise.—Dut what sort of examivation i that, which s cundocted by Answers from ths
defendant, to letters from bis own Attorney ? I koow, from experienes, how diffeult it 3 to
oxtract facts from & client, even by personsl commnoieation. With oo bad demign, nien are
frequenily very obtunc, in seeing the points to which they onght to dirsot their atiention. Fow
muat this dificalty be increascd, where parsonal communication doos not take place ! The
dafendant may misonderstand the statament ; or be toc full oo some points, and too scanty on
others. Tho Attorney, oo his part, may make wistakes, in puttiog his clisni’s Answer into
legal shape. Bo that, botween the two, it appears clear 1o me that anything but the ends of
truth would be served, by such & proceeding. I feel equally persmadad of this : —that wers
& new system to be now devised for getting facls from s defendant, (in the sbasnce of any
axiyling practice, to which men brooma wedded who are used to it,) no reflacting or
exporienced man woeld hit npob such & system as the proscot; with the view of exeracting
trath fully by it, from an nuwilling, eunning, or dishonest defandant.
4. But, st to defondants who fall within peither of thosa deseriptions ? Tn all sach cases,
citd roce examination might be dispensed with ; and, to meet such cases, the plaintiff should
be alluwed Lo aocept & written Avswer. In fact, the present system of apawering iy equally
embarraming, to an honost end wall-disposed defendant, Dat, in most cases of 1hat kind,
you uught dispense with making such men defendants at sll. These suggestions, I shouid
state to the Committee, are not original, but rest on authority of more valoe thae ming,
I am merely adopting the opinions of an experienced Equity Pleader, of twenty years’
standing ; whose pampllet on Eqnity reforms, [ hold in my hand. Iis anthor is Mr,
(farratt ; & man of distinguished walent, now retired from 1he Equily Bar; but who had
& vory large and extensive praclice, in my time, as & drafltsman. Hin thoroogh aequain-
tance with the sobject, and complete freedom from all influence or intorested views,
induce me to consider his opinions as entitled to vary great respeot. His plan, for dispen-
mng with certain classea of defendants, is this. In all marely formsl cases, and particularly
where persons have only remote or contingent intorests, Mr. Garrait wonld havae them
simply served with o Nofice ; lenviog them st liberty to come in, and object to the suil,
if they thiok fit. The Conrt here has already, st my instance, aeted on the soggestions
contsined in thia pamphlet, by aliering the mods of 1aking the evidopes of witmesses. Now
every man must be sensibla that, at the commencement of any now system, there will always
be difficultias. But, in cases like this, the Atrorneys and the Bar suffar inconvenience by the
change ; and noe new syatem, therafore, can be palatabla, or ever will ba, to them, Tha
Officars of the Court, too, are put ont of their old paths brit, Yet theso are the persons,
by whom it bas to be worked out. Neverthelesa, on the whola, 1 beliove that the changes
have worked well. And if men wonld only strive to perfect, or improve the system, instead
of carping et or abusing it, beoause it i new, or gives tronble, ] am confident that it would
econ obtain unanimons approval, and ba attended with even greater benefits than at prasent.
Lord Langdslo says, speaking of the objectionable form of Equity Pleadings—* Thers ere
“ Bills so friined, and relating to matters so complicated, and as to which it s so dificalt wo
f asoertain, sod cxpross, the state of Lhe defendant’s knowlsdge and beliaf, that ithe Counsal
‘* hardly knows how to frame an Answer, which shall ezpresy the trath, and yst not be
* objectionablo, either for its insufbicioncy or redundancy.”—1 cite thia from Mr. Garraty's
pamphlet, p. 52. In an Injunction snit, the defendant is frequentiy very apxicus to apswer
fully ; bot I koew a man, in soch & case, in this Court, kept many mwonths out of bis mober,
after & Jodgment obtnined at Law, by succemful Exceptions to two Anewers—in each of
which, I believe, he meant to answer fully. '
6. How long has tbe system beon in oparativn, of examining, and cross-examining witncese,
rird voce ¥ The present one haa been in fores jost two years. A prstem similar in principle,
Lowervar, was introduced ai the suggestion of Mr. Juslica Willis, (himself an Equity Law;er,
sud Lhe mothor of & work on Interrcgatories iu Equity,) in the year 1838, That plan was
bath expensive snd inconvenicnt ; beonusa it requircd the witness to be personnlly examined,
at the Henring, This, with the discussion of objections on the evidenes, wested the time of
tho Court, and was attendsd with great expanse ; B3 all the Counsel, on both shles, took part
in the arguments—and the main questions wors thus delayed. On the present plan, the
examinations are befors the Master, It thureforo merely substitutes a rivd voos raaminaticn,
in tho prasence of both parties, for the old method of written Interrogatories, answered seretly
before the same officer, in the absence of the parties,
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€. How are objections to the avidsnce disposed of ? By the Master; smbject to an Appeal

S A Sephm. ¢, thy Fquity Judge.

_‘h\
£ Iy, 1847,

7. s not that Appelate Jarisdietion a fruitful source of expenss ? Certainly not. Thave
not heard, in fact, any complaint respeoling tho receipt, or rejaction of .E"l'l:ﬂ.ﬂ‘llﬂ bofore the
Magter. 1 recollect, ot Isast, no soch ioatance. Buat the Equity Judge m more compatent 1o
answer Lhis qoestion. e
8. In it not manifest that, if parties want delay, the Appeflato Jurisdiction affords the menns
of procrastination? No. There is no distinet or separate Appeal on such pointa; but the
Masior's deolsion is impusred, if at all, at the Hearing. The rulais, for the Master Lo receine
the evidencs tenderad, where thare is suy room for doubt : and thus, whether the evidencoba
hald insdmissibla, at ths Hearing, or whother it bha theo adwittod, no misehief is deno. 1 do
not think that a single enuse hes been postponed, hitherts, on agcount of any ohjection to
evidpnon Bal, even had diffmulties baen exporisnced, oF admitting that difficulties exist, I
may obearve that no syeiem is at oace discovered, and mads parfact. The quastion is, which
i the best system, on the balanca of difficolties. .
9. Hare thors heen many ceusss decided, to which the aystem of which you sptak has basn
sprfied ? T ehoald my n great maoy—tha greatst numbsr of causes, oertainly, dauring ihe
last twu vears, .
10. To revert to your Honor's suggesiion, as to dispensing with defandants. Yvhero a porson
yonaivas Nofice, how is ha to come in and defend ?  In niocty-nins casss out of & bundred,
such persouz will not want to come in; for thay can have nothing to gain by jt. Where they
da, howertar, T wonl allow them (st their own instanos) to be made parties, by Amendment
of the B, But I would glvs them no costs, aulses the Judge mw that they had good canse
for coming in; and if they came in vexatiously, 1 would maks them pey tho costa of the
Amendment
11. How wonl? yon clasy Trustces ¥ 1 am guite unpreparcd to go into every datail of such
a system, It would require much thoughl and labor. I am now meraly muggeating tho
cotllee. Thars are cases, where a Troatoo is the sabstautisl party; arnd, haviog the legnl
estate, he might bea necomsary party om the record, 1n sll casen. | am oot quite sure, however,
as to this,
12. Wonld nat your gystem ba an entire abandonment of the rnle in Equity, which requires
all partios Intorested to be presont 2 All that & Coun of Equity nesd rtequire is, that all
FH:“- who may be affacted by the Decros should bave mofice. ‘This 13 tha reason namigned,
or such perons being made partioa on the recard,  The mme object wonld ba kept in viow,
bat be sought by differont memns, Thers can bs no adoquste rexson, for their coming beforo
the Court, 'The only use of thair being thern is, to increase expenses, by somo two or threa
Connsl holding what is called & Consent Brief.
13. How ia the Conrt to know who the parties interested are? Thore may be a difficulty, in
some cases, in providing against possitie surpriss on pariies ; #nd, withont fallor somsideration,
T am pot prepared w0 say how tha may be met. I will assume, however, that thia difficuity
exists oqually in all capes, If so, it is mot got rid of by the present aywaom. If the Plead-
jngx, under the prasent avatem, do not discloss the ictercets of & third party, the Conrt mun
koow nothing of tham now., Thare would be no difficuity introdaced, thersfors, by the now
svitem, The plaintiff would have to discloso his caws, onder the new aystem, qquits &s fully as
ba bkas to disclose it now.
14. What form of Notico shonid the parties receiva 7 That iy & matter of detail. It sbwould
be ampls for the purposss of Nufica.
15. Should they ot receive & eopy of the Bill? la genersl, [ thiak not,  In most cases,
every requisite amouot of information mipht be comprised in & shest of fooksenp. I do not
shot my ayse, however, to this oonsideration ; which forom tha main difficulty, inheront in
every plan «f reforn: in lsw proreedings ;—bamety, that in proportion as you dimintsh ezpense,
#¢ do you (as a general role} incar tho rwk of diminishiog seenrity, for the rights of erther the
Gtigunts, or other persaps, Tha mors thar law procosdings exhibic mation, and eare, in
gusrding agaiost every poasible risk of injustics, or injury, direct or contingent, the greater is
thair expenss. The guestion is, whether the axisting Equity svstem has not erred on tha
aide of excemive canlion: whether less would sot artain the ends of jusiios; whether, ut
all avonts, we might not atwain the mine ends by less costly means.
16. Wuold vou be zood enoagh ty give some instances, in which Bills miglt be dinpensed
with? 1 thiok that ther n:'i:it be dispensed with, in all common onses :—in canon of Fore-
closure, for inmance. Undl of late venrs, a parson having couflicting elaima npon him, oould
safety at the expenss, only, of a il of Interplender. Now, bowever, the ond is
attainsd by a simpla Cowmon Law process; compelling Lhe respective clamants 1o appear
befors a Judge, who summarily adjodicates between them. I know no reason why the same
prooess, or geatem, shoukl not be applied to cases of Foreclosure. | weuld ey, indesd, that
| think this Crmoon Law wode of inquiry, (by Summions befure & Judgo, or befure the
Mastor,} might be axienmively introduoed, with great advantags, imto the practice in Equity,
The plar is this.—A party obiains ¢ Sammoos from & Judge, npon afidavile, —or, vometises,
withont aay affidavit,—stating bis case, and the grounds on whiclh he applies. Tho opposite
party, ot the parties intarestad, ara then summoned to shew cause, on a given day, why tho
] thing shun!d pot be dune which is asked for.  If the parties eppose the appheation,
1bey appaar oo that day wth their Attwrney or Coucsal, and shew causo againet the Urder;
and It is gramed or refusod furthwith, eccordiogly. If they do Bt appear, the Judye, (on
proof that thoy bava hmd Notice,) proceeds <z parte, ©n the Commen Jaw eide of the
Ceart, we d':}'ue of questions in thir manper, at an expoess of £1U or £106, wlioh, oo tha
Equiry aide of the Cuurt, would cust £80 or £100, 1 will mentinn L teogrt malance. The
sinple gaMdlion ars v, ih & mit on tho Kquity sde of the Corrt, whother it was for the beneiit
of tho infants inwresisd, Hiat & cortmn wertgage should be conawed or uot, al a low rate of
interonl,



ON DIYIMON OF THAE LEGAL PROFIISION ABOLITION BILE.

intgrom. By the Common Law process suggested, this question might bave bLaen sattled
satisfastonly, aflar Notica glven to overy posedbls party, in ten days, at an axpanzs of cartainly
not more than £15. It wua net dilpumr of, on tha Equity sids of the Court, nntil after an
inquiry which lasted some weeks, and al & oost exoeeding L1}, Thea whole s in the
Master's Office, (being atriotly the English system,) of Warrants, and Report, ,{tmdin on
drail Reporis, Bringing in Propeesls, and Connter Proposals, and Statas of Faciz, and taking
E:ldunm thateun, admita of lsrge roform.
17. Ax to Billnof Revivor, and Sopplemantal Bills. Are they nol atiended with great axpense
and dolay? ‘ They aro, I am not propared to say, howerer, that they can in all cuges be
diuspensed with. But certainly in many, the object canld be just as well attained by a Sug-
gesuon, or Memurandom on the record. A provision to this &ffect has bosn made, in tha
CaBe of & pleintiff or dofemdant becoming insclvens, or an Awsiguey, aud curtain oty Repre-
santative parties, being changed during & snit. I do ot see why, in all similar ceses, tha
necemity of & sew Bill or Answer mhould oot Yo dispensed with. The introdoction of an
Executor, Administrator, or Tleir, I conceive, should be offscted by similar means.
18. Would you not sobatitete a Fetition for a Bill, in some cases ? I would in some instances
1 806 no reazon for requiring & Bill, in many suses, tefore appointing & Geardian. But the
genoral rule is, to reynire a Bill to ba filod before you appnint ome. It is dispensed with,
whore the proporty is small. Bnt If it san be dispensed with in one case, I do not noderstand
why it might not be in all, The Court could direct s Bill to be fiked, in casas whers they
thould think one really necessacy.
19. Is there any other onss, where you think a Patitlon might be sobstituted for a Bii? No
other inslaucy vocure to mo at this momont. The chaoging of [rontess, or sappeintmg of
casual and formal Trustess, might in oll lostanesa, perh ,L on Patitlon. But, in many
cazea, I suspoect that the Pefifion woold merely be a Bill, under ancther name.
20. s your Ilonor of opivion, that If & fizod fee wers allowsd te the drzftansan, (o nll case,
tho Pleadiogs would Le mnch cartailed, and oonsideralle expense be maved ? I ean omly
answer ibs question In this way, I think apy ;¥strm & bad one, which pays & man (whatover
his employment,) by the mere longth of his operatiuns, withont reference to their difficulty,
skill, 2nd valoa, However hosorable & man may be, thore shunid La no such Lomptation 1o
colong his work. Thers should bs none 1o the Counssl, ar the Attorney, to prulong Equity
cadingn, any more than to prolong Trials—in Eqnity or at Law. A draftaman, therstors,
should not be paid meroly aceording to the length of hit Pleadings. T have alwnys thought,
that the system of payment per foli» was n bad one, But I do not see the joatice, or ihe
sliey, of an anvarying firrd fes. Uordian knota shonld not be cut, when thay can be nntied.
he Mantor ahonld consider the natare of the case ; its Jdifficolty, and the skill exhibited ; snd
the fee should be large or mall asxordingly. The length of the operativn would thus not ba
put aside. It wonld be & maiter to be considered ; bur not the only maiter. Ths same 22
to Cogveyancing. Tha Attornay is st present paid by the follo :.—s0 that, whare be has 10
draw a difficalt Conveysnco, he must make it lengthy, or it will not remunerate him. [i s
the aystom which is in fault; not tbe Attorney. I imeas not the most distant reflection on
Counsel, when 1 eay, thot (for tho reascn and on the principlo explained,} the sysem of
Refreshing Fees, or Refreshszry, ag they are torined, is equally oljectionable. 1Tt is & very
grest mistake, to be niggardly to a learned and pains-taking Advecate, His fes with the
Brief should ba liberal :—in proportion to the diffieulty of the canss, i imporiance, and also
its probable or proper durstion. But, whather the trial lasted a groater ors less ima, io faot,
the fee shonld remain tho same,
21. Does yoor Hosor think it would be of advantage, should an additivnal Jodge be appointad,
that his timo skowd be wholly dsvoted to Equity bosivess? If an Equity Judge were
appointed, {expecially ona from the Eqaity Bar,) who wonld slso take the Insolvency sud
Fcclesiastical Jurisdictions, exclusively of ihe other Judpes, it would in my opinion be an
advantage, to give the remaining three Judgea the Common Lew duties only. diffienlty
is, us to Appeals, 1f you allowed Appeals to the four Judge unitedly, or La the thres Commaon
Law Judges, theso last would mot obwain much relief by the arrangement. Wiih the var
best Judpe, you must ex dissenting snd complaining suitors ; and my opinion on the wh
ia, that they should in Eqnity suita appesl to England. No douly, the delay and empinw
wift be preat: but litigatfon will be restrained by it ; snd the decision will bo mure satlsfaciocy.
For you must recollect, that the Appeal here wonld be, from & Judge familisr with Equity,
to others who fur the moat jart know only its .}Jrif-l:'lpkl, end will genernlly be daficient an
pomts of Pleading and Practise. The Equity Jodgs miglt take some other duty in additon ;
a share of the Criminal businees, or of the Circuits. The npﬁaintmﬂt of & fuurth Judge wil
be necesary, if an additional Circoit be established, or if other additiunal duliss be piven o
the Court.  With & fourth Judge, no doubt additiounl dnties might be discharged. | mas
frankly say, that (here is too much labor impnsed, at present, on the Judgee—more thap 12
fairly remuneratod by their incomes : and more, indeed, than is compatibls with due regardto
their health,
99, What is your opinion, a3 to the taxing of charges for Conveyanwing ? [ think that sach
a plan might be desirable, provided you introducs the principle of paying men, not sscording
to mere length, but to necegsary or proper length—in other words, lﬂﬂﬂﬁﬂ!_ o Eﬂﬂll laber,
ghill. mnd value. 1 would also intreduce theahort forms of conveyance, provided iu the recant
Faplizh Acts. _
23 What ruls would yon prescribe as to the licensing of Conveyancers? Evory Altorney
is prasnmed to have a& compotant knowledge of Conveyanciug; ead, .fﬂl‘ samre Yenrd
queatives in that branch hayo baen alwuys put to Clerks, bafore admission on \be Roll. I
think that Conveyaucing should, by law, bo restricled 1o duly qualified garlonl-_ I koow faw
nenaures, which wonld eveatuilly be feand more banafcial to the Community. T would
allow nono Lo practiss Conveyancing, or proparo any Dood or Insirument, for reward, Lat
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-His Honor  compaient and reputable persons : —Barristors, Altornays, and othars (if such thare ba) who

S A. Fephenie caq ahow, on exsmination, that Lhey posseas tha vequisite qualifieations and knowledge, The
Lattor class should be obliged to take out & Lieense, repswabls mnnually, 1 wonid prohitit

# daby 1837. ) others from practsing. [ um sore that frauds are cconalonally perpetrated, and niintakas
often, by 1gnorant and unfit [erzons ; and the chiaf mischief in these cases i, that the mia-
condoet of ignorance of the pariy 13 not dizcovered, until the application of & remedy hou
becoms impracticable.

TUESDAY, 30 JULY, 1847,
PIresent ;—

WILLIAM CHANLES WENTWORTH, Esq., 1% tax Cuarr,
CHARLES COWPER, Ess.

James Nortoo, Esquire, called in and examined :—

J. Rortod, | What is vour opivion of the propused amalgmmation of the legal profassion® 1 thivk if a
‘_i'L Bar, to ba composed of learned and intelligent men of sufficient strenglh to prevont combina-
20 Juiy, 1947, tion unfair to the intarests of the suitore, conld be supported, the proposed amalgursation
onght pot to taXe place.
2. Do you think the country can support & Bar ? I am inclined to think that tho practics is
not at this time sufliciont to support a Bar ; and, beyond Chamber practice for iwo or hree
Equity and Conveyancing Darristers, 1 do oot approleud that the practice ia likely 10
increate for s0me vears,
3. There is s little practioa ? The practics has fallsa off vary mush, and I bolieve that
many of the ismes which are now in conrse of trial, have arisen out of & loose stats of Coloninl
engagoments, that has for n time, at least, passod nway,
4. Do you sappuse thas the present state of things is atlended with any groat additional, or
any addilionsl expenss to tho public? [f the Attorney wers, in the abssnca of & Dar, 1o
charge the fees of the Barnster in addition to his own, and if the pleadings now used were
to b eontinued, an expense would not be saved by the abalition of the Bar, Bat if it should
be foand that a Bar could not be sapported, or, in other words, that e expeues wag beyond
the means of the mitors, ther, by an adaptaiion of the praclics to the means of 1ha Colony, 1
have no donbt that moch expense might be svoided,
& What do you mean by a different kind of piending,—do you sappore the Judges would
alter their ralea? I thiok that a nystem of pleadiog, and rules of a less artificial character
must, o fach ceas, be established for the govarnment both of the Bench and Practitioners.
6. Do yoa think tha thers should bs a Bar sven though it entailed some additiunal expenss ?
I bave no doabt that a Bar would ba desirabls if the conntry oould afford it
. What do you oonsider constitntes ths importancs of the Bar ? Tha sducation and inde-
l::nd.mw of its members, and the division of labor by which Barristers ere exempled from the
bortous details which belong to the practics of Alttornevs.
8. You think the importance of the Bar consists in its greatcr efficiency? They are able to
davots thair altentions to mattars of law,
9. It is your opinion that if the profession were amalpamated, business wonld not be conduocted
with &3 mach precision snd efficiency us at present # i ia.
10, What altaration do yon suppose wonld necassarily take place in the practics of tha Courts
in the event of aa amalgamation of the profesgion? I chink that pleadings most be intre-
duted, pomibly buot little differing from the pisadings nused in England twenty years sgo.
11. Do youimagine thatthe old aystew of pleading,—that which formerly prevailodin England,—
was simplar then the present? 1 do. The issue wae not parrowed down to one or two
simple quastions as by the pleadings now in nse, which in effect diepoas of the greater part of
lha nuestions batwesn the partios; and if condacted by insompetenr pleaders might be pro-
doctive of the greeiest injuation,
12. The ganeral iseue for instance sdmitted noy defenca? Yes, with some exoeptions,
13. Was it not the reanlt of that stats of thingn that Lhe opposite party was apt 10 be taken
by surprisa ! No doubt ; and, therefore, it wes importanl in Eogland to raies, snd as far as
pomible dispose of, the questions ou the pleadings, It wua also of great importakce in Englani],
where ths Jodges have so many causes 1o try, that the issdes should be limited to the
narrowest possible poiot. Buat it is of vast impurtance that the ploaders who reduce ths
festions to this point shoald be highly qualified to discharge their duty. I do not think that
pluntiffs hare moech gronnd to complain of the sarprisa the defence may oecasion them.
Thq: onght to know the groonds on which they claim, and they procesd with thair cuses at
tha time they are best prepared with evidencs to support the facts within their knowledge,
or ou which they rely. I have also known a defeodant, nnder the preeent rulo,—that a pariy
shall not plead several matters without the leave of a Judge,—to be much embarrassed by the
Tefosal of & Judge Lo allow him o plead the savers] matters which his Counscl and Attorney
had adviesd to bo nessmmry for his defonce, under the evidence that wis Jikely to bo offared
At the trisl. And 1do not think that a Judge ought to be called upon, or entitled to look
mafficiently inte a case during the ploadings, 10 doterming what pless are DOCOREATY OT
[rofes,
14,



ON DIYTHIDW OF TRE LBJAL PROFISSION ABOLITION BILL. 53

':l-l. qu ﬂm;ll: th;'mumry will mat 1ong be able to su . & Bar? I ses nothing to warrant | el
nl:rnplmun that tie eountry will, within any reasonable time, be able to support an efficient Raq.
18. What would you substitato for & Bar? Nothing can, I (link, be substitoted, bt the 28 Taiy, 1847
adapiation of the rules and practies to tho skill and qoalifiention of the generel practitioner,

16. Dy & more circuitons sourse of procoeding ? By less toshnioally disposiog of the ques-

tion on Lbe pleadinga.

15. Do you think, by the present system of plesding, the oosts bave beon incrsasod or dimin-

T;&d'ir Ilﬂul:mr thiok Lbe dosis are so much s they were fiftosn yrars ago.

. Toun think the system now in {oree cheaper than the oM system ? T do; the ex
witnemes is cortainly lems. e 4 peaseeet
13. Suppose thn Rar were done sway with, do yoo 1hink the costs of muits woald be greater
of smaller ?  If the pleadings were suited Lo the qualificatlons of the practitioners, I think the
aosts would be less,

20, Do you requllect the systom that was introduced hers by Sir Prencis Forbas? I do.
2l. Would you rocor to that system, the system of notioss, or would jon recor to the old
system of special pleading ? I think & system of plaading might easily be constructed on the
laie English system. It must be romembored that that system exised lo England when
there wes & moat competent Bar, and it would possibly never bavo boen altersd but for the
hoosxaity oceasionad by the incressing engagemants of England of adding to the number of the
Juiges, or redaciug that of the qneslions to be brooght before them, It obviously takes lang
time for & Jodge and Jory to determipe whother the defandant paid Lhe debl, or pexformed »
conmract, whioh » admitied in the pleadings to have existed, than to mscertein frst whether
ll:;ru wos & debt or a oontract, and afterwards to disposs of the varions matters nrged in
dionoas.
22 No doobt it wonld bo mare dificnlt for a Jadgo to try, for if beten from ope point yeu
raight take np another, sud change yonr ground, like mon upon a fisMd of baitle, whe when
driven from one part fly Lo apother, and do not acknowlodge themsclres Lo bs vanquished
uatil banten from all? Ceriainly,
23. D yom not think narrowing the feld of battle wonld ba of advantags to all partios in
aaving Lhe expecas? Most detirabla with & qualifed Bar, It is obrions that the questions
to be gubmitted to n Jury can neithér be too few nor oo mimple, but the msuem for their de-
terminativn in the present pleadings, if not vary clearly pat, may Jead to groat misapprehanrion
on thoir parts.
24. Du yon think it wonld act beneficially if we had a Bar equally skilful with the Bar in
Ergland? Not withoot yon had the Bench of England ale.
25, Do yon not thmk in the present practice it would be advantsgoons to irais np & Bar ?
If tlie Coluny could suppart & Dar, it would be extremely onjust townrds the risiag generation
that they should be disqualifisd to act withont an Engliah education.
26. How loug is it mince there has baen amy comphint that the business of 1the Court is
decrensing ¥ In 1840, opwards of five thouvmnd actions at law were commenoed in the
Suprems Court ; in 1541, upwards of nios thunsand saven hundrad : in I84%2, six thousand
in 1843, zaven thousand; while in 1345, two thousand only wero commenced ; and in 18486,
not abavs one thousand five Lhuodred.
27. But the yoars of insolvency cremted a grost deal of bumness ? No doubt they did; bat
the buminesa is now abridged, by the exireme canmtion of all parites in ontering into engage-
ments ; and if credit be grven, they miher bear with griavances than have resourte to law,
28. By Mr. Couper: llave you not [rightened peopls frum gaing to [aw, by the groat axpense
atigndazi upon it ? I’eople now endeavosr to avoid uot only unreasonabla sxpenss, but ol
eLponsc.
20. Ay the Chairman : 1o pot that the coote-—that it is & very gameval impresmon with the
publio that the expensea are snormous? The tmpr wsion i3 erromeons, howsver gemenal it
may be, The unwillingneas of parties to Litigate is sltridbutabla 10 their diminished meang
snd increared caution. Where £100 was formerly paid, withoni an vbeerration, the mm of
£40 ia, for the same work, now considered extravagent sad rminens. Parties who formerly
directod tea or fiftesn aotionsto ba comminesd, saw hagitare abonst one ; they msoe and counter-
mand instrnetions, snd generally settle or compromiso a st io i1s firee stage
JO. You do not think it in the increamed expemse which deters pecpls from poing to law?
No; iba cantion, wot 1he expense, hos incressed,
31, By Hr. Cowepor - Du vou 1hink there is less moner spant in law now than there wastwo
yoars age ! I do not believe \bat orne guarier of the amount ia now spent in law AgA,
32, Rot in other branchea ? 1 believe this to be tha cass in wvery branel of the profamion.
33. Dy the Charrnax : Ia it not notonions that the Eqaity business hos incruased vary mmch
of late ysara? Threa or four vears ago many suits of fursclosure wese broughr, hat as all
moriguges now contain powors of sale, soch mwts aro almost ot an end. The suits which
ariso omt of trusia, and undsr willsy, have, wo doabt, increased. and the pecesmty which fre-
quantily occnrs of making & vast sumbsr of persons parties to the swit, oceaxions the o1pensa
uf the whols proceeding to bs considerable, nod, in some cases, heavy; bat when it i con-
sidered that very many several iotevests are in such cases ssttled aod deterwined, I do oot
appraband that the costs payable in respect of each several interest wro geuorally too baavy.
1 do, howover, think that the Eqnity practico may be, iu many respact, benaficially sitered ;
I think that dispntsd questions of litle may be sctiled on agreed facts, wathout Bill er
Apswer. This might be done on Petition, and the practice wonld gyeatly faciliate tho transfer
of resl proparty, and dispose of quastions pecufiar lo the Colomy. [ nlo thivk, that insicad
of tha presant mode of objecting to evidomss, its admiscbility might be argoad with the merite
of tlie cese, by which great loas of tiwia and heary costs would be avoided,
34. Yon think the expansos in Equity are outrsgeous ? The cxpsase is greater than the
country can afford, snd, in poms cases, Lhan the benefil to the suitor can warrsnt; and ous
llTl—P lees
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J. Norion, He63 objectionable ls tha delay. In a reccat case, that of the appointmant of a Guardian fot
Kag. Rosina Wilson, an infant of the sge of thirteen years, the injoiry. and the argument of
~~‘wm  exceptions, and the judgment, accapiod two years, during which period this young permon was
20 July, 1847. loft ander the care of a party whom the Court determiued Dot to be » propar pATlY 10 have
charge «f her person, and to direct her eduoation ; sbe, in the meantime, having lost the years
most important to har faturs well-being.
85. Tt wes a very simple inquiry, | bolieve,—whethor A or Tt were the fittest person to ba
trugies to o infant ! The inquiry onght to hava breu simplo.
86, You think this oass might have been dispossd of easily in a month f It ought to hava
beon detarmived within that periud,
7. Asn mattar of faot it has lasted eighteen months? The inquiry lasted two years.
Anather inquiry ia now befure the Court, and this young parson :n atill under the oare of the
party with whom she resided ot the time the inquiry was origrmally instituted.
3R, And tha appointmsat is aot fisally made? An appointment hss been muade for some
weaks, bat Bo ordor directing & complinnoa with it
0. What was the valos of the estats of that infant 3 1 think about £330 o year.
$0. What do roa suppose will bo the expense of this inquiry ?  Upwards of £800).
£1. Will that boe paid out uf the infant's estatet  The Caurt has exprossed an upinion that
the costs should be paid out of the eslnte.
42, Sopposing the profession wers amalgamated, and supposing the pressnt 3ystom wers per-
savored in by the Judgrs, do you think suits would cust the suitors leas ?  Puerhaps noy, but
I have no doubt that the suitors wonld in fact pay & less pum to their own Attoroeys.
43, Supposing the Bir wars done away ®ith, and the old 5ystom of pleading wero recurred
10, wonld suits then cost less than they osed to do? 1 think they would be faicly capable of
being 1axad at a great deal lesm,
44, Then ‘whether they would cost more or lea wonid depend wupon the efficioney of tho
taxing officer ? The taxing officer wonld e bound by the rules and jodgment of tho Court,
and on excsptions to his taration thie Court would setsle the allewance.
£5. Asa matter of fact, when Attorseys and Soliciiors actsd sy Barristers, did they charge
loms llum tbe Bar now raceive,—did they wark lesa npon & brief for instance? Tho Atturnuy
mnudernd anil made up his wind upon the casa, and that without any axira charge. His
viaws have now to be communicated to, and considered by Counsel, for which & conaultation
foo is paid. Thcse comsaitations are ofien nomeroua, and oocasion tlie advance of hoavy fees
which arc in mass casas disallowed on taxation against the losing party, and therefore fall on
the muecaseful one,
48. Mo would charpe a great many more attendances than he dees now? I do not ses why,
The chargo also fur attendances is generally small, anpd aflurds bat w slender remunvrativn
for the Lime they rcally occupy,
47. By Mr. Cowcper: I boliove the Attorpay is very well paid for conveyancing? [ do not
think that Autorneys are generally well paid for conveyances. Certainly not in thuse cases
in which the costs are heavy, which are alwars cases of unappreciable troulle and care, and
it would be atierly absnrd 10 contend that their reward i3 at any time commensurale with
the risk 10 which their legal responmbility exposes them.
18, By the Chairman ; Are you pot awere that the poblic are of opicion that that branch of
the profesdion is frighifully espensive? Tha public are incapable of forming s correst
opinion upen e sutject. In canex of difficuliy the Attorney is often occupied for weeks,
and cven months, in makiog tedions acd expsuvaive soarclies and 1nquiries, and curiog inou-
merabis dedects 1o the title; and many days are generally occupted in diaposing of Lhe mattora
disclosed by the Regitry Offica, It may oot here bo out of place to offer & few observations
on a subject on which a great deel of misapprehemsion prevails. It is very genarally believed
that the expensa of conveynnces is wholly dependant on the tantology and verbiage generelly
fourd in thé old deeds; and that by reducing deeds to ibe simplest furms, which, iu the
opinion of thoss who anterfain this belief, niay be ruficant to effeet tho trapsfer intended,
!ho great sxpanss of conveyances '_lrr.ltl]d Lo avaided. This opinion results from the profoumdest
E::rm. ad':illt the forms used in conveyances may b2 improved and wbridged, I have long
persu » their prolizily however adds but little to the exponee, and has, like the Latin
prescriptions of phywcians, the advantage of concoaling from persons who are incompetent to
the tuek of preparing transfurs of land, the real operation of the instrument, and to » geoat
extant ni prevanting 1hulm from meddling with Lhinge they cannot deal with, and from pre-
paring imperfect aud inoperative deeds, whereby they would make s large addition to &
real, ard not ap imoginary grievance, Materially to abridge the axpensa of convaysnoss, you
must deprive partics of their right to deal with their own property.  You ronst compel mort-
grgoes L tend on insufficient secority ; wnd thongh last, not least, yun must prevent unqgua-
lified persons from dealing with mattars Lthey are uracquainted with; and, os & neuuan
conssquence, offer to gentlemen of edocation and character, the som Lioh their la g
and services hemi a ) ’ ' nll e s, i
e Emve { & jun clum to.  Who, I would ask, is entitled to say that & peraun
seized of an estate has not & right Lo morigago it three, fony, or five times over—that he i
not at iberty to make it the sulject of a marrings or other sottl '
N emect, and that (subjoct to
flglﬂﬂl}- each of the moctgagees has not & several nght to muriga 11 hi
e el _ : _ ;xigage or sell his
:Iﬂrlma— Y buch mortgage be paid off by a third party it would not b wbsolatel
soassary for l!lﬂ security of sooh party that the mortgage tak ' )
provendibs 2 otin : : oo up by him ba kept up to
gir claims of other parties from taking an undus precedence 7 And who shall guard
eguinsl the conflicting intaresls which arise out of the insclvency of all or any of 1he E:I‘.iﬂ
‘-"""‘“'ﬂl_Mh vanous interaats in the property ¥ la his difficult duty to l{u perfor F1:11.;':1 b
persons ignorint of the meaning and operstion of common forms ? Airl [ wauld feai Iur1Ir
what are thess objectionable forms but the achisvement of most learned u ablo English
lawyors;s gestiorasn who bave felt o Sy ost lear :u_:d able Eng_luh
00 elegance of expression 1o ocertsinty
of
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of meaving. Lawvers who hava laborionsly, [ admi i

A¥ bat soovessinll -
ancad the nocemmity of th_nt constapt uppliulﬂ:un to lhtn; {;unr[tl of Cmn:ﬁhmh;m;gn
ver oocarivned by the simple languaga used in the constrnatim of Wills ; avd whish will
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over result from the preparation of dncoments by pariies (oe ignorunt to cemprubend the 2r Iyt

j;rgmn‘i;_iun and meaning of tha instroment snbmitted to their sxamjnation.
e on think if the Bar were amulgsmated, and the old aystam wers rocareed to, thors swnald
_ ; great eaving in contnltations—wonld tiora be & saving in anything else ? [ beliava that
without m Bar, the Attorneys wonld bring their caoses 1o ineue af much leas than the present
:E;T:n;?;; ;h:;i;ny would I:-: :Iauer paid than they pow are. Their lossas nlso (aloays
auld be com tively ligh '
o e (bR A paratively light, as they wonld not include the haavy advancos now
5%1_“’!!&1'— do you think wonld be the effect of thia altered state 6f circumatances on the
Eu I_ﬂ—-dﬂ you not think thn_r. what the suitor might gain by reducsd chargea, wounld be loet
f:r mintskes—wonld the public on the whole be griners ot losera 2 It s not easy to say how
hlr 11]:;: suitors might be affocted, even if misiakms were made, Tle practice mhst be governed
tg t:!rﬂ;h:b?;‘“ufhhmh‘ﬁjrt I bave no doubt that tha syatem of the Amimicars is inferior
. -nglsh, boy who ean question the oty of thet 1yl !
aircumnstances, thoir present practice, : PR o B
inl.;'a?l :h_m:;tfr of f;:ft 'I'..hl:l‘: 12 virtnally a Bar in America 7 This was in some measurs the
n this Colony, befurs 1he craation of the Bor. iti yofs i ! g
Wty did mgtihet 2 Aveoioiod e Bor.  Prectitiovers held Briefs in cases in which
EJI. | meas to ey thnt.thera ara in America, many gminent meo who do the Bar Losinsss
only ? No doubt #uch is, and will be the caze in every country or place that cac afford jt;
bnt thero Is this differenco belwoen such a state of things snd a fized Bar——that qualifiad
partiss practise chiefly or solely at the Bar when Lheir services are 30 required, and they fall
back on their general practies at other timen, The demand of the pablic nperates, as the
:lmm;:hern upan a baromoter, and calls them into ong or other kind of practice.
23, Wuuld yon think it dosirable that Conveyancing Pilly sliould be satfject to taxation-—that
the Act in fures in England, should ba introduced ber- 2 Ii wonld be vary difficult to tax
Bills for Conveyancing, Respoctable prictitioners will pot charge tob wuch-—and those who

are not Trapectable, may easily devise mttendances snd work, which =ill evade tha powers of

the tating officer. The direct effect also of such wmxstion woold b, to jrevent attemdances
nod inqoiries really necissary for the protection of the client's interest. In the praclics of
the Common Law and Chancery, the work, the abjsct of taxation, in performed onder the
aye of a public officar, who is perfectly acqnainted with that which is, or vught to be, performed
by tha Attorney, and his taxation, instead of being, ms is vulgarly supposed, the expesurs of
tha villany of the Attorney, is really a certificato thar he is fairly entitled to receive the sum
sllowed by the taxing officer. Tt is obvious that the taxing officer can bave no sach knowledge
of the labor and performances of the Conveyarcer. Even now, when a charge Lppears in &
general Bill for preparing a Convayance, the taxiug officer i nbliged to adopt the pxplanation
offered by the Attorney. I see oo grester propricty in the tazation of Bills of Costs for
Conveyancing, than thers would be in the taxing of the Biln of Parcals of merchants, shop-~
koepers, and tradesmen, which might, no doubt in many casss, be fairly entitled to revimon.
And [ am quite sure that if the labor of 1ha Convevancer could ba duly appreciated, he world
bave very little ocoasion to fear any inquiry that could ba medu into the amouat of bis charges.

THURSDAY, 21 JULY, 1847,

Pregont :—
WILLIAM CHARLES WENTWORTH, Esq., 1~ tRe Criaip,
CHARLES COWPER, Esq., | THE ATTORNEY GENERAL.
/ Archibald Michte, Esq., Barrister at Law, called in and examined :—

1. What 13 your opinion of the sed smalgamation of the legal profeamon? I think, A Mickis,
' and Bave always [ﬁnugﬁl. thal ign amalgamalion o protemslon in (hn Colony, woald | Esq.
1 advantageous o il bIic ;. whether 1l woglq Ivanlageous to the profession pene ] e

am,_nol prepATET YOy EE R sl 104y,

zhere has been the gromest negligeoce, -

2. In what way would Tt be advantageous to the public? I beliere it wonld make Jegal
proceedings cheaper ; and [ lee] satisfied that it would increase the secunity which the public
al present have, in the responsibilily of their legal agenta; because all legal practitioners
under the new aystem, as I apprehend, would have to be respousible for the due discharge of
their duty to their clients.

3. You do not mean to say that a man who was acling es & Barrister wonld be resporsible ¥
I inecan to say that it 12 iny opimion, ithat s Barrister, a1 much as an Attorney, should be
responsible for the conscientious and proper discharge of any doty te b principsl i and
especinlly of a duty that involves intelligence. [ do not mean that he ahouly be responible
for freedom of speech, because 1 consider fAat to be incidentsl to the proper discharge of hus
barristerial duty ; but Lhat every agent should be responmble for & proper and sufficient per-
formance of his duty to hus principal.

d. You mean that if he werr guilty of negligence, he should be punished in his pocket ?
Yes,

5. You know that the pnuaciple of law is directly the reverse of 1hai a3 regards Barristenad
No donht.

6. Therefore you would recommend a Leguslative provision opon the subject? No doubt
I knuw that 1o the present state of the law, & Barrister 18 oot ljable Lo an action, even whers

*
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7. And I suppom you know this also, that if the two offices were combined according to the
ductrine of merger, the lower office wauld be absorbed in the bigher, and pot the higher in
the lower? You imay state the result cither way,—that the luwer is abarbed in the higher,
oe the highes in the lower. The public will not care about Lhia, nor need they,  They wmli
look only to the substantial good resulting from the arrangement; amd if that b in their
favor, Lhey will hare no objection w your describing the changa as you please. :
8. Is it oot a principle of law thal the luwer in always merged iu the higher ,—for inslance,
if an Atlorney becomes an Advocate he in relieved from the responsibility which now falls
upon the Atlorney, inasmach as po responaibility belonge to the bigher. Would pot the
responsibility which now aileches to the lower, be merged ip the highrr and be loat1 1 do
not see the use of discusing this, when I nin assumiog that there is a Lrgislative proviaion,
which w1ll prevent any consequence of merger, and make all who undertake clients’ buniness,
naible to their clients as they ought to be.
9. There must then be a Legialative provision making thosa responsible who are mot rezpen-
sible now ¥ Of course there must. lu alalivg my own conviction, [ would be considered
a2 apeakiog rather as & citizen, than s & lawyer ; as one having to pay oioney for legal ser-
vicen, oot a8 ope to recrive mooey for the mame kind of services. | would at once then,
although 1 am mware my evidence un this point is opposed to a cherished privilege of my
clars, bolish the distinction in this Celony which at present exista betwesn Allotoeys
and Barristers ; the Altorney sl prescat being liable Loth ta the Court in one direciion, and to
the client in another, for mimnns:r:nl or negligence, whilat the Barristers are exempt ; and 1
wuuld raake the Barrister equally with the Attoroey, exposed to this liability. 1 think if
he were an honest man he would hot object to it. I have beard some of my learned brethren
say, thet they thought it objectionsble, that Barristers should be exposed to the reprahennon
of the Court ; but I cannol se¢ the matter in thu light, for if the Barrister when properly
and conscientiously discharging bis doty, were ta be censured by the Court, he could always
fall back upon that which is Itfﬂl‘lﬁ than any Courl—public opinion. If & practitioner is
only bonest, he may always be ps bold as eny cocasion may require,
10, You think the public would benefit, in a pecuniary point of view, ip legal procesdings,
by such an amalgamation, because it would reduce the expenre ¥ Yen
il. What do you think would be the efficiency of the profession after such an amalgama-
tion—do you think its eficiency would be increased or decreased—do you think there would
be the mme skill whea men were called upen 10 do anytbing, ws there is now when Lhey are
canfined to one department ¢:.J§y 1 1 do not think the efficiency of the profession would be
diminished by the change, that ia 0 aay, the eficiency of thoee, whom [ recognize as the
cficient wen. They subsantially transact all the business now—they would have 1o do
the same thing then. The only difference, as it appeam to me, being this—that under the
present syem, the public are nat allowed any choice, but must go, whether they like it oc
not,—whether necesmary or not,—Lo an Attoritey, as the only medium of accesa to Lhose of
the Barristers, whom the public are in the habit of regardiog, and employing, s eficient men.
12. You wmean Lo say that those who have acquired skill now would not lose it; but what
woald be the effect upon the Bor 32 a school of law T 1 do not think the effect would Le at
all injurions, because ol the present time those men who aye the ¢fficient men, pre called upon
from the moment they arrive here, to discherge duties which they would never be called upon
to do in England ;—for instance, s Common Law Barrister who would never think of taking
& case into & Court of Equily, would do it bere ; and if he is tolerably well grounded in his
kpowledge of law, he soon acquares facility in performing his new task.
13. That is to say. that ex meressitafe he has done it in lshungling and ineffcient maoner?
Thet may have been in respect 10 rome of those minute and ridiculous forma of practice,
which, even in England itself, epl:ghtened law ieforoers have swept, and are sweeping
away ad nulsances, which have been o loug tolerated. But I thoroughly believe, thet in
the main, the plaintiffs and defendanie l.‘:ll!lﬁ'll.?t been in Fquily suits in thi» Colopy, sub-
wantially brought before the Court, a0d justice done to them on Lheir merits,
4. You sericualy do not wnean w my that the division of labor which eximts in England
in the profemion, where Common Law, Equity, and Conveyaneing are made distinct brauches

does pot superinduce great akill, which conld oot be acquired wnithout it? No doubt, bnb it

involres, as a consequence, an expense which i more than skill is worth. I believe a
gresier amount of jystice i done in this Colony, in the bungling ioefMicient siyle you refer Lo,
thao in Eagl.u?-d at the higher mte thai is paid for the higher, &nd mere technical skill

13. Do you thiok, as a geoeral propasition, Lhat too much akill can be applied to a profexsion
$0 important to the human species as the I:g'a.l profemsion T Ae an abatract proposition, I do
oot think too much skill can be employed in it , bat, generally, when people talk of skill,
upen this kubjecl, precision is the Lhing they really mean ; and, practically speakiog, I am
qoile miisfied that you may for the purposs of getting slightly superior skill of this kind,
that u,_add.umnnl precisian, run the risk of paying more for if, than it can ever he really
worlh, in any cese, 1o the client. A single example drawn from the old snd vicious, and
now abolubed system of English pleading, will completely illysiraia what I mean. Formerly,
lrul_ until the new rules of pleading, {{vunded on the Uniformity of Procens Act) were made,
which of themeelves conntiloted a great reform in the law, plaintiffs were obliged to state
l]'rﬂar'ﬂu:n of action frequently in ss many as fiftcen or sixteen different ways, (each merely
varying io a slight degree from the others) and in a3 many diffcrent counts, Lecanse if the
exidence at the trial varied in the smallest appearance of subsiaace, from the allegations in
the Declaration, the plaintiffl was nonsuited, as not having proved the precise thing he had
wet forth in the connts of his Declaration ; snd this althoggh it weald be apparent to overy
person ip Court, that najiher the defrndant, nor any onec elso, couldé have been misled. The
very lawyers themselvas at length became ashamed of this trifling and injustice, and yet1bere
were very grest akill, and ingenuity, and precision, constantly exhibited by the pleadery, in
Aoticipang by slmost every pomille [urm of expression, the shape the cam would really
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amume in the evidence st whve trial, skil] which swelled up briehs in the commonest and most A, Miekie,
trumpery cases, to the thickness of an ordinary octavo voluame, for all of which the client Eeq.
hed ultimately to pay. And yet nothing wes more common than & nonsoit at that lime, "o
despile all this skill and precision. At length the simple and sofficient remedy was thought 2 ol
of. of allowing caly one count for one cavse ol wetion, and one plea for one groond of
defence, giving to the Judge at the trial, tha power of directing the most liberal amaendments
uf the record, to make it agree with the evidence, and thos s previously fmlifal sonrce of nooanit
and convequent injustice was cul off; and cliunts were saved ihe cont of these mamen of Lriefs
condsiving the skl omd pracimion which this reform I have mentionied has shewn to have
bren not meeely superfiuous sod nnnecessary, bat a public mischief, and s nuisance.
16. That is merely the imperfret machinery of the law ; but can & mon withont that divi-
rion of labor in England, be sufficiently skilful in the principlessf the law ¥ 1 am guite
satisied that he can. Many of the Cheacellors teken from the Common Law Bar, Lﬂ:
proved as able Equity Judges as ever st on the Woolsack.
17, Yon say that this greater precision, which you admit is arrived at by the division of
[ the profemion, may he too dearly puid for. hot, as & matter of fact, is it Loo dearly paid for ¥
I think it is ; the inetance I have given shows it ; society in England is nang upon ft, and
hus visen, to put it down. I think, ss a malter of fact, it is wnch too dearly puid for. In
England, within the last eighteen months, they have paased an Act fur Counly Courts, in
which I ses they have introduced a clanse, refusiog to allow Counsel to gn tnto thess Courts,
unless upon specisl motlon thet they shonld be employed. I lake this as a prefty cleaz indica-
Lion, that even In England, It is considered to be & monstrous infliction upon & clent, that
he cannot be allowed to approach » Court of justice, but with Barnster and Attorney, and the
juint precision of both.
18, What bias been done in England amonats to this—they considered that litigatiop, nnder
a certris amount, thould be gubmiiled to 2 summary process , but I talee 1t that the proceed-
ings in the bigher Courts, and for larger amgants, are nnt & bit less expensive than they nsed to
be? [ dare say thei, with the exeeption of the big briefs which the old and unreformed system of
pleading invalved, cxpenses are nol much lem ; the public outery is umt o great mpon
them, brcause the fund out of which these heavy expenses have 1o come, is almost always
' muach lsrger; the evil i3 not then felt in the mme degree, and there iy not, therefore, 1o much
fault found ; but the public sense must always, sooner or later, rist UpoD a tate of thingy, in
whichb an amount at issue, perhaps £30 or £100, is nearly, sometimes wholly, absorbed by
the process of recovering i
19. This aummary jurisdiction that has been crealed had no doubd become absolutely neces-
mry—bhul to revert to the sapposed benefits of this want of division of labor whrch
you are advocalng—as a matter of fact, this want of divimon of labor exists 1o this Colony—
for a Barriner does everylhing ino every Court here—he does not confine himself either to
Equity, Common Law, or any other particular branch—is it not 7 Yes; bot it s not so
. much 20 pow as it used 10 be a few years ago, because we have ampler means now than for-
] rerly of distribating the work amongst the men, sccording to the particular depanmenis, 1n
which they chiefty practise.
20. In consequence of the amalgamation that exists here of the different brunches of the Bar,
though the skill is undoubtedly less, are the fees smaller® [ think Lhe fees are lem. Of
couree [ can merely epeak historically with reference to the period before the division ; bat
within my owa experience, I should say they heve become less even since the Equnty men,
you have mentioned, came out.
21, Then the slight division of labor which has been occamoned by that circnmstance has
been followed by adiminution rather than iocrease of the expensea? 1If you call it division of
labor, and look no further, it may sppear so.
22. Then the fact is directly oppused to your own conelusion ¥ Only apparently, and that
from causes olher than 1hose yoo appear to me to substitate for Lhe onek  We mnst ascend
to a higher cause to explain the change. The very circumstance that these and many other
Barrisiers have, within the last few years, come ovt, has grestly incressed the positive nomber
of the Bar ; and, therefore, although what you call the divisten of labor, and which I and
others call sccumulation and maltiplication of labor, has always the clect of 1ncreasing
expense, intrinsically considered ; yet, by reason of the much greatsr number of Harrisgers
1o the Colony (in proportion ta the work to be done) now than formerly, there is a com-
petition =t work, of which the public snd the Artorneys may, and do, avail themselves
Atlorneys may nlways make Equily practitioners take less than would have been conmdered
formerly as compensating an Equity practitiomer, by resson of the Autorney being able in
effect to may,—* I do not wvslue your additional skill so much bat that T can go te Mr. So-
and-s0, who will take 80 much less than you." So that there is an sctual competition at
work; and Comunon Law men are frequently, as one coosequence thereof, taken inlo Lhe
Coort of Fquity. There was o case lately, in which fiva Common Law mea were eagaged,
and o which neither of the two leading Equity men were employed st all, in the mit, on
either side.
23. What do you infer from thet ? That the fees nre lower by virtue of that very compeii-
lion, which eoohlea the public to get the work done cheaper, not merely by giving from
- Barrister tu Barrister, but from Equity to Common [aw Barristers, if the former were o
demand larger fees, for what you call their superior #kill. .
24. I believe there are only two Equity Baristers in the Colony ¥  Oaly two who ecusider
themselres exclusively Equity Barristers,
25. Would the accession of iwo mere Common Law Berristerato the Bar hepe, have produced
: the same result iv the diminution of fees ¥ [ campnoi, of courre, answer that gquestion with
any degree of posilivencsa,
26. Do you thiak it would? It is impossible for me Lo sy whether it would have produced
the same result, unless you can ahew me the mea,
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= Woold the most efficient Common Law Barristers that could have br.en Hlstlld from Lhe
li:’.ngli:h Bar have produced the same result of lowering the feen in Equity ? The same cause
would have been in uperation, and, although it might not have %n:;lu:fd precisely the nr:t
result, it woutd have tended to do so, Ii you increase the Dar even by on¢ man, who
can do hia work, you bring iaoio additional operation, thet principle of competition 1 have
gtﬂf;ﬂuubt. You aay the Equity frea have manifest]y decreaned since Lhese Lwo gentlemen
came hers 1 1 do not think I used the word manifestly™ ; 3:“" question was, did | think
the Bquity {eer now were lower than forrerly ¥ I mnswered, that l}huughl they ‘"E"t}“'l:f
(han they had been within my experience, apd that [ believed this had been caused by i :I-
Attorneys being sble t sy, ¢ we will not submit to n menopoly of Fquity practilioners, uh
« rather than employ them st higher than the usual [ees, we will employ Common Law
«« Barristers ;" and 1 my, that il twe of the best Common [Law Barnstiers that cnqld have
been selected had come out here, the same principle would, probably, have operated in much
the mme way.
£0. Would t,;m men who wete nat akilful in that paclicaiar branch have produced the same
reaults a3 two men who are skilful—could they have worked a9 expeditiously, or as cheaply 1
The untkilfal could mot work as expeditivezly, but they could, and must, _"“rk as cheaply as
the skilful ; fur competition, and the poor circumstances of clients, cperating upon o redun-
dant Bar, keep feea always down to repsonable amount.
30. They must do it now, becaust there art two men to regulate the feen ; they are Lhe
standard, and therelore others must confurm to the standard 7 [ dtn}'.lhfﬂ these two men
merely do regulate the fees, 1 was guing an to say that 1 see the pl:nmlph'. I refer loan
operalion in my particular practice, and have sech it fur the lasl four or live year. Although
the Common Law Barrister may nol have done Equity busiuess #0 expeditiously a8 the man
who has been conficed to thal particalar branch for years, yet he has been obliged to do it as
cheaply, for thia reason, that there is that kind of compelition at this Bar as there may be at
any Bar where therr nr¢e more mén than there = wnotk for then. On the other h!-l'ld,
monopoly and high fees are presented 1o the twa Equity practilioners, by reason of the com-
petition of \be Common Law Har, 1o wme of the more skilful and competent of whom
Alorneys can always, and frequently do, resort fur asustaoce in Equity suita. A Common
Law Barrister finds here that ke is occasiouatly called on in Equity practice, and therefore
be svun sequires & knowledge of Eguily—uol a very difficolt labor, if he 1s only 1‘.+ml|-‘rn'hljr
well grounded i a general knowledge of law. 1 du not, therefure, think that aoy particular
iwo men regulnte the scale of fees, they coninbute to ihe Fncral competitivn, and they can
hardly do more, uuless they exclusraly pouen some knowledge which the public cannot do
without. The public have the benelit of Uie geueral campelilion, su far as mere plesding
snd Barristenial charges go. I have frequently, with a sigh, muked a pleading Lwo gulneas,
which [ felt, frum the labor involved in 11, vught to be five, but which I have thus marked
partly, perhaps, from a reflection that the nature of the suit would nol bear anything heavier,
aod partly because if 1 had marked a higher fee wy client would have been obliged to leave
me, and tind one who would be content with lower feex for this kind of service. Maay such
casen arise, of course resulting from our highly technical system of pleading, of the gouduens
at badoess of the principle of which I need not now stop to Inguire : but cases, and many of
them too, do srise, in Which & man hes five, or &3, cor ten goineas worth of iabor, in ascer-
ujniﬁ whether he shall plead only the general issue, or whether il is necessary to plead
specially. In deciding in this respect you are slecring between Scylia and Charyldis. 1f you
err 1o osing the geveral imme, you shut oul your client’s defence at the trial ; if you err in
pleading speeiglly, where the general issue s suflicient, your pleading may Le demurred to,
a5 amounting 1o the genersl ipme.  The picest discrimination is frequently necessary to keep
you right, apd perhaps many cases, in different volumes of Reports, must be carefully ean-
sidered, sod compared.  But as the genersl istue, when drawn, consists of not more than Gve
and thirty words, no one but a pleader can understand, why a high fee should be charged forit;
yet 1n such cases a fee of three gnineas mey be a very moderate fee [or the general ixsue, and one
of the ables men st oor Bar, and & Memler of Council, has told me that he hpa charged Lhree
guineas for this shortest of all pleas ; whertver he has done so, I have no doubt be has fully
earned it but, at the same time, I have no doubt that he has not been troubled with many
general isues 1o consequence,  The competition hae compelled others Lo charge much less,
apd 1o do injustice 16 themselves.
31. Still you have nat answered my question—whether there would have been the same
diminntion of Equily charges if these two gentlemen had nut been Equily Barristers? 1t is
quite jmpoasible, it appears to me, that [, or sny ooe else, could answer whether, if some
evenl had not occurred which has occurred, and some other event which has not oceurred had
taken place, the same remults would hare foliowed. It appears Lo me thet Equity charges
would have been regulnted by the facility of gerting Fquity proceediogs transacted and
carried out, with reference 1o the number of competlent men engaged in the work, and to the
competition which [ have shewn to be always steadily in operation.

32. Nu doobt; but the sctusd mmoust of labor which the bungler bestowed would have been
th‘rgtifl"’ whereas, now, & party koows that he can go to Mr. Donelly or Mr. Gordon, who
mipce peculiar branch their sole practice, and would do the businem more efiiciently, and
quite as cheaply, as the bungler ¥ | think the setos] amount of Isbor would net be charged
for, fur the same principle T hare referred to wouldalways inte Y to me t ;
thet all Common Law Barristers munt be I ¥ rpase. Yon seem to me to gasume

: equally qualified, or equally ignorant of Equity.
33. 1 am asumiog that a Common Law men is necessarily i ¢ _ ¥
think, opon such an amumplion, trepting il & & mere asu Y JE“GI}':;JI; Equity 9 Then H
charged for as so mnch clencal work, and the charges w mﬂu;::.lt t hctl:'uumu:n would be
not be much okill exercised in framing th 5 40 m..\ T would
would always keep do raming the particular draft ; snd the competition in operation
¥3 Keep dowa mechanical, as well ps other charpes, to the lowest point,

3,
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3. It would tend to keep down, to the lowest ooi

' point, the charges of men who wrie unae- :
customed to the labor, that b to 54y, Lo the Jowest poiat that they could perform the Labor for 1 i gi;hi '
No donbt it would, and of others too, as [ think I have ahswn, -
35, If I go to » first-rate carpenler for 8 door, he will make me one Yor half the money thai 2¢ July, 1947
a rough carpenier or bungler will make it for, and in half the trme ; the mere fobber would
oerer be able to make such & door as the first-rate carpenter, aod yet would charge me

more for it?  As I have never had any experience in testing their rebative skill, I can aeither
aseent to, nor deny yoor prepoxition.

38. Ts not that n fair illustration of the matler onder discussion. You say that there ars
more Barristers 1o the country than are wanted, thai this over nomber bas e tepdency 10 re-
duse the rates ?f fees, and that if the number be incrensed feen will be redoced mill lower -
E;u_u]d, that since thepe Equity men have come here, there hos been a marked reduction in
uity charges, but you bave not yet said whether the same reduction would have arisen from
the accession of two Common Law Barrinters 7 [ would first observe thut I did not wa
“matked” reduction, bot that there had been a reduction. [ cannot my whether such a
mu_lt wauld have taken place in the case supposed ; I might, no doubt, theorise npon the
subject, mnd arrive at & conclusion, which would be more or less aatislactory to myeelf, but 1
would not give thy mere theoriaing as evidence.
37. If such lmas Leen the result of the amslgsmation of the different branches of the Har, what
wauld be Lhe result of an amalgamation of the lawer branches of the profesrion with the higher,
giviog Lo the lower branch the power of performing Lhe acts which pertaia Lo the higher, |n§ ricy
rvered 1 1 think one remit, and the primiry resalt, wonld be Lhis,—that it would st once throw
al} the business that is to be performed in the Colony, intothe handsof the efficient men, whether
Buarristers or Attorneys. 1 look upon the performance of any legal duty, as, of conrse, any
ane else would do, as & duty involving totelligence. By the present aystem, il 1» quate evi-
dent, that there may exist, in this which is a Jiberal and learned] profession, & claswm of mers
mechanics, with no intelligence whatever,
38. They muet be intelligent in their own branch, and be acqoainted with their own forms 1
It depends upon what may be coasidered an inlelligent sgent, [ cannot imagine any intelli-
gence in filing a declaration, in copying a ples, in sending & little boy with 3 writ or & brief.
39. ls there no wlelligence in taking instructions in a caze, in Gnding oul in what consists
Ws strenpgth or its weakness T There 18 some little intelligence in taking instructions, thers
s more in findiog out the strength or wesknens of a case.

40. Is there no intelligence involved in instructing Counsel 2 Yew, more igtelligence pro-
bably then is manifested by many Attormeys,
41. Then it is a branch to which intelligent agents belong 7 It is & branch to which intelli-
gent agents belong ; and I never mid that it is a branch to which intelligent agenia do oot
belong , what I sy is this,—that, by the present system, a class of men may exist in our
profession who are, to all intents and purposes, mere mechanies. That is the conclusion I
heve to vindicate, and it 15 not st all destroyed by the fact, that in or among this clas of roen
may be many intelligent acta to be performed requiring intelligent agents. Unquestionably
thete are, and I believe that in this Colony exist a class of men as Attorneys, who, take them
groerally, are soperior in information to the large majority of the mame class of men in
Eogland—men who differ from able Connsel in little more than name. But I think it goite
postible that, sl the same time, there may be among that same clam mere mechanics, some
of whom it might not be difficult to particulanize, who have nothing approaching to the de-
ree of intelligence [ sprak of. Then bow are these persons 10 supply their deficiency 1
learly in no other way than by running backwards and forwards, either to the more skilful
of their brother Altorneys, or to the Barrister whom they may generally emplny.
42. But the Barrister cannot do some of tbe dutiex? He cen take imtructions, or poiot out
the strength or weskness ef a case yurely.
43. 1€ be be properly instructed in a cnse ? There are very many litle circumstances
which take place in the course of a cause upon which a man of deficient intelligence requires
o be enlightened, but in which cases no fee is paid to the Barrister ; and in that class of cases
the Attorney runs backward and forward from his own office to that of & Barrister, to get in-
furroation upon certain points; the same thing occasionally takes place in England, where
the Attorney runs into the special pleader’s office without paying fees, sod in that way the
deficiency of partics is made up  Therefore, 1 any, that if the arbitrary line of demarcation
between theze two branches was done eway with, it appears to me that the whole businesa
as far as [t involves inlelligence, would be thrown into the hands of the intelligent, whether
Barrisiers or Atiureys. Unintelligent men would find no place 1n the new mate of things,
it would e utterly impossible for them to carry on their business but ai a cost for extrancous
assistance, which the clieut, in the long mn, being put upsa comparisons. would scon be dus-
gusied with payiog.
44 We have had nated, by one who is certainly on intelligeni person of that clam, not that
the state of Lhings is desirable that you recommend, but thet he feelr il to be inevitable, he
thinks it most undesirable, but be also thinks Lhat the country cannut suppart that division
of labor which now exists in the legal profession,—what do you think upen that point, ds
you think the country can support & Bar 9 [ ser that the country does support & Bar, but
Lefore 1 answer your question, I would ask what you refer to, when yon asy that u is
inevitable.
45, That there must be an amslgamation of the profession . that it cannot be avoided ; that
the country is oo poor to support a Bar? I cannot assent to that gentlemen‘s opinion—that
it cannot cuntinne ; anything will continue, so long as the counlry can, and will bear iL
46. Perhaps the country will not bear it, or cannot bearit 7 As 1 have never had any appor-
tunity of testing Lhe feeling of the country in that respect, 1 can my nothing about that
but | may say this, that, progremsively, opinion will grow 1o the point which the ntleman
you refer to apprehends, aud that, eventually, thers will be an amslgamation of the profes-
sion in this Colony. 7.
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47, He says there must 3¢ J do not say so, As yet the prople, genemlly, have nof,
perhape, thought much sbout the matter ; they feel, and gramble, & long Lime before they beg o
to think,
48, Hia view is, that it is most undesirable that it should happen, but that it must happen . as
the country is too poor to support & Bar 7 1 cannot uniderstand \hat, or how it is that & thing
which s most undesirable mwsd happen. It appears rather to me, that the country being too
poor to auppart a sepatate Bar, it 13 highly desirable, instead of mast undesirable, that the
coontry, like an jndividunl, should a2 once adapt the oature and expense of il extablish-
mients, Lo ita actual means.
49. You think the result of the amalgamation of the two branches of the profession would
be, that the ineficient would be unemployed, and that the eficient would obtain all the
business ; that would be the result as far as the profemion were concerned ; what do you
think would be the consequence to the public—do you think that slter the ana wn the
preacol Barristers, if allowed 1o net as Attorneys, would FD into Court with nmaller feea than
they now recewve, they marking their own feea? 1 only the efficiant were employed. the
boainens would be heiter done ; and as Lo the practitioners, I thiok it very posxible if they
had the power of marking for themselres, which I canool see theK would have pecezsarily,
very hikely they would mark higher fees than they are now iu Lhe habit of receiving,
50. Do you thipk that item wonld be cheaper? [ think that & the duties which involve
intelligence, would be charged at a higher rate than they are charged now ; and that thosa
atts which merely reqnire mechanical labor, would be conmiderably diminished in number
and 1n cost. L poa the whole, 1 consider that in Bnking the difference between the incroase
oo one aide, amd the diminution un the other, the advantage would be greatly in favor of the
public. A case has been put to me, by & friend of mine, & man of greal experience, who haa
considered the subject as a legmlator ns well ax & lawyer, and who is 3 Member of thix
Hoose,—if the two branches of the profemion were uniled, he has gaid, might not offices
favor each other in this way, giving briels (o each other, with high fees marked upon them,
but nol actually paid. and ooly motuslly allowed in their accounts 7 To such a lug.?m“m
it appears 10 me to be sufficient to aay, that the taxing officer would Le always able, and
bound to repress, supposing any professional men »o improperly acting, any sbuse arising, or
likely to arise, from such a practice. Buot, further, the public would hare the means of their
proteciion in Lheir own hands. H one praciitioner or firm, were to atlempt to charge & client
thicty, or Afly guinems,—to lake an arbitrary sum,—in a care where live ar ten would appear
to be & sufficient end more reasopable fae, the client so charged would either approve or dis-
approve of this. U he disapproved of it, he would leave his Attorney and seek another,
which would strongly tend to slop any such improper practice.  But if the client appraved of
the charge, and wes content to pay W, it would only appear to me that he thought one
lswyer’s pervicea betler worth the thirty, or fifty guinems, than the zervices of anvther worth
the five or ten. Then if the client chooses to pul up with the a ot overcharge, let him
do it ; be ip, or HEFM to be, the best judge of the service for whi:[: he pay>.
31. In the point of view in which youn put i, it is not an act of k12 ; he auflers it, hut he does
not suthorize 1t? If it were done once, whal would be the patural operstion of (he client's
mind 1 either that it was a groxy overcharge, or that it was oot  If he were to repard it as
sn avercharge, he wonld say *“ 1 will go to that man ao more ; [ will go to Mr. C, ur Mr. D,
“ who, though not o efficieat as Mr. B, will not charge me so exorbitantly ; I will rather give
“ Mr. C five guineas for the inferior skill he may bring tw the performance of the bunaess,
# thap thirty guineas to Mr. B."" The practice to 'H'hil:i you refer, of allowing Barristers to
mark their own briefs, is carried out at South Australis, and with referecce to it, T had some
conversalion with Mr. Justice Cooper ; he said that he had felt some difficolly upon this sh-
ject, and aleo stated that practitioners had sometimes claimed Barristerial and Attorneys’
compenzation too. In soms instances, | believe, it had been attempted to charge for what is
called the stiendance of an Attorney io Court, as well as for the performance of the Barristerial
fanction. Thus makiog not only a divisiva of the profewmion, bul a division of the man's
dentity, for the nonce, into the two characters of Counsel and Attorgey.
52. What is the principal use of an Attorey in Count? It is Lo instruct, to remind, and io
prompt the Cogneel, (who, in most cases, has never seen the client) and to keep the witnesses
her.
3. How is be to keep the witnesses {ogether if be bold a brief, or act as Barrister? Why
caonot a clerk or the clieol keep the witnesaes together in the neighbourhood of the Coun ¢
54. I think it requires an intelligent sgeat to keep withessen together 2 I think he need not
be }::r]' intelligent, if there be any efficacy in & subpena—the Court would vindicate its
authonty.
55. When do you see these vindications? I have seen them in the Suprems Comrt of this
Colony.
36. If men will not keep together, they will not be kept by the terror of the process of the
Court. 1 would, therefore, ask whether aince there are duties which must ba performed by
some agent, the Altoraey sbouald oot be st libeity to charge this attendance? 1t seems to me
that the chie( duty of the Avtorney in Court, iz Dot Lo keep witnessea ther, but w0 welch
the cause . geoerally speaking, in practice, I believe, Attarneys have a clerk or two in attend-
zoce, wha kecp bhe witnesses together. 1 think, ss & matter of practice, a clerk with no great
dagree of inlelligence might dothis, 1speak under submisaion to the laarned Chairman of thi
Commiltee as 3 man of much longer, and more extensive experience than myself in this matter,
1 merely exprosa my opinion that a clerk of nosxiraordinary intelligence could perform thisduty
aod perform it wery well. Apd I casonot subscribe to the opinion that men will not kee-
together, by what is called the terror of the process of the Court, 1 observe them doing so every
dsy, on which the Cowt sits for the trial of causes,
¥7. We will suppose the principal doly of sn Attorney to be to prompt the Barnster, to
point his artenlion 1o matters which be might bave overlosked—do you not suppose if the
profassion
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profemion were amalgamaled, that Mr. Windeyer, for instance, ar any other leading Barrizter, A. Michie,
would atil} confine himself to that branech of the profesion—must he not have either a clerk
or partner to do Lhe business of the Attorney, te ait with him in Courr—wonld he kpow .7
anything of his case, except what was in his zriff, and if the brief were not full, would he S i
not require the suggestiona of the party acling as Attorney T lIn same cases he might, in
others he would nut.  In many cases the Barrister wuuld so far have possessed himeelf of Lhe
knowledge of his client’s case, o to be ensbled to condust it b merely makiog an otcasional
reference to his client, who, in most insizncen, wonld be in gouﬂ.; and very frequenmily, in
the easier easen, he might conduct & case, from beginuiug to end, without such reference.
Under the present system ib scevas to me not merely that there is & miltiplied—by athers
called a divided—Iabor ; but there is alse a divided of dimipated reaponmbility ; frequently,
wndecd, no responsibility at all,  The Attorney getung rid of his res ility by consulting
the Barrister, who, on his part, is gnder go legnl responsibulity ut all.
58. By the Attornay Cleneral: You assume that the elient wonld be almays present? I Ly,
genenally speaklng, the client is present ; where he in present, the profemional man condact-
ing & cose 10 Court, will find it quite sufBcient to refer to bim; and that jn & nomerons clase
of cases he will not require to be instructed in Court at all, from having effectually possemsed
himsell of the crse before going there, aad that from his client direct.
510. By the Choirman: It sppears to me that persons who nre in the habit of doing = great
multiplicity of business, are apt 1o know nothivg of & case except what they find upon their
briefs ; and the moment they have done that piece of baginess, jt natnrally poes off their
mind, and they faulea npon the next work they have in hand. I think that is the stage of
mind, which generally belongs to the Bar? [ think it is so, with respect to 8 Bar ay now
comstitoied, :
€0. tiow cen you imagine then that a Barrister who hos this mulliplicity of husines to
attend to, can recollect the new circumsiznces of EYEry case, or if there ia something in his case
which the brief dues not paint out, how can you expect him to know anylhing of it?7 We
are speaking, us T coneidér, of & case where 2 man 1 condocting 8 lumited number of cases
that come (rom hia own clienls, or from an office in which he may be 8 partner. With such
capes it sppears to me, be must be farwilior and efciently conversant.
B1. Do you not suppose if the Bar were amalgamated that Mr. Winleyer, for intance, would
get briefs besides those which iprung oul ol the busivess of his own office? Very likely.
83. There would be othing to alter o person’s habits in this analgamation, fuppomng it to
be his habii o know nothing of » case except what he found in has brief, if any sup-
plementary information were necessary, he must get it from some extrinsic sourre. Suppoaiog
that to be the case, would iz nat be as necesgary that s Barnsier should have a prom pler
after the amalgemation, as it mnow ¥ It might be necessary at times, doubtless, But this
is an imaginaty dificully, suggeated by the presest state of the profession.  Barrimers now
look wholly to their brie{s for their instrnctions. They do not communicate wiih the clients
st all.  If the amalgamation were to lake place, the great bulk of the business,—which doen
not present any great legal difficuliier,~—~would be, 23 in South Australia, perfurmed by the
professional inen who have bevn first applied to by the client, and why have derived pn inlimate
kaowledge of the case, from this. the only source competent to give it A profemional manm
80 Instrucled, would oot require 23 a Barrister now dors,'another profemsional man 1o be stuck
to hia side (during & common Lz1al about gonds sold and delivered,) to supply Lhat informe-
tion which the brief, by itself, 0 commonly fails to convey. Occasionally, oo duult, and ia
henvy cases especinlly, the men acting ra Harristers would require, and would be able (a2 in
other Colonies under like circumstances) to vhtain the assistance of sorme one or more of the
same profesion,
63. Why do you imagine then that coe of the saviogs which wounld accrue from this smalgama-
tion of Lhe profession, would be thatthe aitendances of Attorneyn in Court, would be disallowed ?
These attendances should be disallowed in oll cases in which & party initiated aad carried on
a case to a trial, and where he attempted to divide bis identity by charging for his atlend-
ance gs an Attorney, when he is charging at the wame time for his ssivices as a Barrister.
td. Notwithstanding thal he must have his partner in Court ¥ Eiven though he had bis part-
wer in Cowt, if in Court unnecesearily. It should be a matler of taxation, otherwise serious
nbuses might creep in; there might be two or three pactoers in Coort, and it might be contended
that 1hey were all necesamy.
65. v the Alftorncy (Grenoral: Do you not think the parties would make ep in fees what
they would lose in aitendances? Tbey might, and probsbly would expect higher fees when
altendances were cut off.  But there i rothing, in my opinion, to be dreaded here. The pub-
lic would be willing to pay these higher fees if n grest saving were effected upon the whole.
Clients seldom object to pay, ond to pay well, for an actuol service rendered. And these
would be Lhe services charged for, when lawyern bad no inierest in necdlemly TURDiIng up
expenscs for merely mechanical acts. The Attorneys are now, by their pumtivn, shut out of
moat of the intellectual duties of the profemsiun ; snd if tbey live at all, they most lise hy
charging, and accumulating their charges, for merely mechanival duties. From this caose
eriee the extraordinery variely, and particularity of the contents of an Attorney s bill, which 1s
frequently quite 8 work of art, end pot ancommenly beats many epic puems, for the pawer of
imagination contained io it. But the particular charge of which we are now speaking is
erely one uf many such charges distributed over the whole history of the caues; many
attendances would necemarily be sltogether got rid of which are at present charged for, nad
some of which may be in wute propartion neceasary,
86. By the Chasrmen: Would not all these mechanical charpes atill exist, all these allersd-
ances by clerks nod olhern 7 In o very large proportion of cases I should say they would
not ¢xiat ; and I could demonsirate this from my own experience. Ip a very large clasn of
cases, which involve no legal diffculties, which are purely matters of evidence,—the
comsplicated aud elaborale mechaniztn—1he * pride, pomp, snd circusittance ” of law—ihe
Ié—r macufeciuriag
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raanufactenng of 1 manses of r i the shape of briefs, might be almomt altogether
rid of. Illir 'n:ll.s‘ illusrete rhl:rl'. [ have smd by reference to A case, alihongh only a

. Palive Dfice one, which I lately conducled. An Attorney came to me 10 defend a man upon

3! July. IR4%. g charge of obtaining money umler false prelences.

Afler a short consaltation, sl which the

elicnt was prescat, the Atturaey pave me 8 sheet of paper, containing my instructiona. = A fter
two or three howurs before Mz ;v'ml.lrjir. the Pulice Magistrate, the ¢cise wwaa dismimsed. The
uiauccemtul prosecutor, dissstufird with Mr. Windeyer's determinadion of the case, nfln:.-rllard.u
apphed to the Supreme Conrt for & criminal information sgaing the party complained of.
For ihe purposs of showing canse against this application, twa thick brirfy were delivared to
Mr. Richard Windeyrr and myself, containing enly the same facts which had beca common-
nicated orally to me by the chient {in consultation) in & quarier of an hour. This wecond
application mel with Lhe same faie my the former one—it was discharged. I'he Birst proceed-
ings in this case, the instructivns being given upon this sheet of paper, and in cobsultation
with the cltent, would, 1o all probability, not exceed altogether six or 2ight guiness. In the
Iatter, the coats could oot be loas 1han twenty -five or thirty, perhaps forty pruads, s there were
two briefs furbished to Coupnsel, well rpun cot with instructions upon & matter, the facts of
which LAy in a nutshell ; _ .
87. It has been stated, by different members of the profession, that 1t i the mechanical por-
tion of the bumbess alons that paye; that the profesmion could not exist if theas charges were
aot allowed 1  Very hikely it is oniy the mechaaical portion ulf the baniness Lhat plyl_th.r
Attorneyn at preaent, for by the present sysiews Lhey have but litle opportonity of partic:-
pating in, o ling by, the more intellectual duties of ihe piolession.  This seemy to me
to be one of the very ewmils of the present system, that Altorneys momt, one and all,
accumulsle mere taechanical charges to be able to live, Bat if the Atlorneys who make
this Haterment, mean that the profem:on coul not exist by merely charging for that which
should alone be chaged for, | think they are in the wrong. Every profemon or basiness
necessary to Lhe public v cal mus, of necessity. receive an much support ss will keep it in
existence. I am mlisied 1o my own mind that a diminution of thhrty-five, or even hity per
cent. of the expenee of icgal proveedingy, would bring into existence a prodigrous increase ol
wholesome litsgation (saih as actions upon breaches of contract, and other matter,) which
exiits ju pociely, butl whi b doea not develop itself into legal proceedings, on accuunt of the
apprebension of expense among the partres concerned. ln the case Lhat 1 put just now, it
appears to e, and Jid appear at the time. chat anpposing tbe state of the profession had been
in thip young Colony as it is ia Canada, or 10 South Auvstralia, at the presest time. with the
mame kind of e uctions with wiich a parly went before Lhe Magisirate in the fimst instance,
the mme brwyer night walk ioto the Supreme Comrt. and bring abont the eame resnlt by the
sune meand ; whereas by clappivg on this pew kind of machinery in the Supreme Court, a
rudtﬁinu: additional expense 13 involved,—bricls, attendances, wages of engrosaing clerks,
o., Ac.
68, The case yuu bave put appears t¢ 2ie Lo be one of most ubusaal occurrence ; 1t in, as I
noderstand, & case in which & Barrisler goce into Court wholly uninstructed ; sach a practice,
X Lhink, iz nol mfc to the client, snd vught pot to be allowed ¥ Not whully uninstructed,
nor by any mreans s it a case of unesunl occorvence. My instructiona were derived from
personal conference with \be cheut, and were in subslance contained in the sheet of paper to
which | have referred. It wum bhe an extraordinary case if a man cannot so state it that it
w3y be conlnined io & sheel or two of paper; although, no doubt, under the present aystem,
# 13 st1l] easier, and mnch more profitable, 10 thinly spread the same matier over a quire, or
eTen OVer A ream.
69. I nndernood you to speak of s blank cheet of paper as the ontside of a brief? No, I
did oot mean that ; 1 used the word ** instructions,” not the words blank sheet of paper.
70. Do you not think what oecarred in this country under the state of things you are advo-
ceting, wonid be likely lo occur again if this state of things were reverted to ? [ do not
know, empll frum hearsay, what occurred in this conntry before I came here ; I have heard
u-EI::u:;ptd Counsel sometimer taking hay-stacks, and other agricultursl looking feew for thewr
7). ¥We bod the profesion amalgamsated here formerly—do you think thet the same zavin
which sccvued o the public then would be Likely to H{I'.'l"l.lt l.g,:i.n t I should require, he[urE
1 answered such a question as that, lo know accurately what was the real state of the pro-
feanion at that early peviol—not merely as o the lmn{g-:.mliinn of the prufession, but as tw
the number of practitioners engaged in it ; because, although amalgamation will alwaya tend
o chespocw, yet the umaller the sumber of efficient practitioners, in proportion to the general
bosiness Lo be transacted, must always, on the other hand, make legal services dear.  In the
times you speak of there were not, if 1 have been correctly informed, above three or four
really able practitioners 10 the Colony. These, therefore, could pretly well make and I have
been informed that they frequently did make, their own terma. They were pni:'l at & much
higher rate then than the same kiod of men are paid now, snd not improperly so paid. If
there are very few in any sociely who possens certain talents, they can put a high price v
theze talents, and have a right to do s0. A man bas a :igl:;l. lo get the hightllf pf mrntpi‘[::
any ¢8ort of bis inteliect that he can get.  If Lhere were only ihen five or seven gmm:n
with a8 much work s could employ foarteen, ether of them had s richt to way ' I will .
h dz{:umwmmrf I"}: lh'nfn IED In the mare way that ag IﬂﬂEr 'hmr‘lrnrk:]lren:::
::in Ree wront: ln;lzﬂhitli.f.;::.: wnic an article for a magazine or review, to put hus
42. ] think yon are w is 1megini :
1 those 133 o progurtion o the canduaies fo sy | bliee (here o e e 0"
think there 15 oot o much legal business for Barristers, because the lute altcrations that
have beeo made in this Colony, have taken lerge proportion of civil buai f
Supreme Court, and transferred it 10 the Court of Re Rt ok g
quests. I barve not applied myseli ta

ascerlain
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astertain what amount han been taken away from (he
& 171y large propartion of Lhe pubject matter of emple
s e

a Court where Barristers do not usually resort; so that T ah g
: ; yuld my thers [y
$1ke the amount of bLusiness for Berristers hew, proportivnade to nhn{ rn:l'.rd :l:utth:tgv.:h;nlﬁ gt

which you refer; added 1o which, the competition has ; 1 |
'_;’; I‘?;titiuntrl In both branches of the prﬁ':nlul:l,mll::c:l::ﬁl::’n:lm el MERA e
+ < TICIF WRS & course of practice exisiing then, whicl. no doubt, wou in ;
the easy aod matter of course business lhltglfﬂ'ﬂ in the il‘.turuq‘: u;&.li::;r;el::rlfnnr'mﬁ
by themselves, or given to other Attorneys; and the junior Bar would loss that which is
now the support of it ¥ First, I would %Y, what have the public sy ta Lhat ; and in Lthe
next place, ] do not think such a practice “would Bgain prevail ; because it meems 1o me, that
upon an amal amation of the profession again taking place, sa far from this kind of ulndue
and illibersl favoritism of Attorncys towsrds rach other, prevailing—most of the Attorneys
wm_:ld resort (o the superior informatinn of Counsel, in matiers of law : and it wonld Iherel';rr:
be llncumb-mt upon AuurilF}'n, to b certnin extent, to glve Counsel some proporlion nof what (s
nrdmlnly czlled f!.'mr business. [If the present syatem of pleading were contioued, you could
unll:rj' smelgamating the profesion, prevent the men whe now draw the pleadings, from doing
g0 then.
74. That s to ray, the Barrister would de it, if Lhe Altnmcj could art do it himself T 1 do
not thunk three per oent. of the Attorneys could du this kind of work themsslves ; and theg
the cohséquence 1lvlru_uu]rni be, that the wan who could do it, would be much higher paid, for s
very dificult and highly respanaible work, for which lie Is now (requently very inadequately
paid. ] believe that much of the odium incurred by the legal pmfession, arises from the
public seeing but too clearly. the sbosen of the chor part of it
78. Have you ever ﬁn“ through & bill of couts, and calealsted how much of these capts
would be waved, by the amalgnmation of the profession, which you propose 7 [ have.
76, Will yuu sate what per cent of vaving woaold be effected 7 J had an opportunily & short
time ago, of going Lthrough a very elabarzte bill of Costs, in a Jibel case, in which thers was
a verdict for the defendants—ap application for 8 new trial —a npew trial granted, and
the aciion vitimately abandoned. In this ball of cozly, Mr. Fuaher and myself, were referred to
s Couneel for the defendants : and it struck me upon paying particular attention to the bill, as
I went along, that ifty per ceat might heve been saved easily at least—I think [ epeak within
<ompasa when I mentjvn this amount. Konwing so wel) as [ dud, everything that had really been
done, 1 was both amased, and sstanished, at the sort of charges running throogh bills of this
description ; many of the charges of six shillings apd eight-pence, and three ghil iogs and fouar-
Proce, were just 50 many aacults upon any ordinary man's coonmen sense,  Yetthe Alttorney
who thus charged was & highly respectable man—the charges were umnal oney, and were
only the result of the system.

¢7. 1n looking over that bill, you did not, | presume, find fanlt with the fasg marked far
Barristera 1 €5, 1 did. They were enough to make ane weep.

78. You did nut consider them to be too high 7 1did not find fanlt with them for that.
Amongst the rest of the items in the bill, the Counsel's feef Bgired like Palataffs halfpenny
worth of bread, amidst the monsirons quautity of zack.

79. Then if you bad had the marking the fees, probably you would have made them a Litnle
higher T 1 should have made them considerah] higher. :

80. I think I msy infer generally upon this sugjrrt. that os the fees of the Bar are now very
low, you do not think that after Lhe propased amalgamation of the profemion, they would he
auy lower? | really do oot thiuk they wouid or conld be. unlegs in Lhe present acientifie
age, some néw and cheaper mods of feeding and nounshing Barristers, could be discovered
apnd applied.

81. Then the public wonld not gain tn thet direction 7 1 do not think they would

92. Then it is entitely upon the other side that the public would be gainers 7 Eotirely
upon Lhe ather side ; it appears 0 me the tendency would always operate the other way, in
cutting down the expenss of the mechanical, and iacressing the cost af the intellectual, but
not to such an extent, but that the public would gain fifty per cent upon the whole equation.
83. Then yon infer Lhat the profemsion would be able to exist, under the new state of ibinga,
by the increased quantity of butiness that wauld arvise outof it 7 Yen by increased quantily
of business, und by Lhe diminished cost of corrying that buminess on. [ cammar ser, hawever,
when we profem to be legislating for the people, why we should frel » solicitous about due
provision for the profemsion.  But waiving this, l am satisfied that if yoo considerably diminish
the cost of law, you will proportionately increase the demand for it ; ued that if you diminish
the motives which even the most efficient Attorneys sow have, for runniag up apd aecnmu-
lating the expenses of mere mechanical operations connected with law,—the coats of copying,
and brieficg, &c., will be much diminished 100. If an eBcient maa coald be ndequately paid
for what actual service he does for his chient, he would not be under the necessity, aor would
be have any motive for rupning up mechanical expenses. But in diffcalt and complicatad
cams. long briefy will sometimes be necemary. I dare may, that in Lhe new siate of thinge,
there would aot be so many good looking, snd handsomely engrossed briefs, a3 we are in the
habit of seeing naw. But this would not oceasian much regret to the public who pay for
thern. I have known briefs, 1n simpie cases, most extravagantly spun snt,—and frequently
in cases, wheielan elpborately engrossed brief was scarcely necesary at all. _

84. Do you think anything of the slatement which bas been so generslly made ta this Com-
mittee, by the other branch of the profession, that they arm not paid by the dificult and com-
plicated caser yon allude to 7 T can conceive thal Lhers may be such caxes as you refer ta,
and I think that the parties who muade these staiemepts, must have had individual ceses in
their memary when they said Uhis,—cases which bad been pending perhape erghteen months
or two years, ur where the Allorney bad been out of his money for a very long time. In

such casesperhapr, no allowed amount of rharges won!d be u propar eompensation, tli:;:kl

Supreme Court, bnt T should say that A- Micinn,
Lm""t for Rarristers, bus bean aien tg 0
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think thepe are exceptional caser, and that generﬂ!;r the cases cannol f_nﬂ to be payIng. Buch
a case aa 1 have referied to, must have been a paying, and & fery paying caic.
85 Mr. Want, in his evidence, has givea & number of coses, in which the eosta are clamifird
in this way ; there is Lhe amount ol Autorney's couts in 3 caust, the fecs recerved by Counwel,
the fees charged by the Court, the amount of expruzes of willicaacs, and from these cases |
thing it appran that the Counsel received & larger amouat of fees than the Autorney,—iln you
think that n ususl atale of thinga I should say that it is drmdtdl{ the exceplion and not
the rule; it is postihle that he may adduce some L¥wo of three casew of that kind, but I ehould
think they must be very few indeed, nud muat disgust him very much, 10 contrast with the
general run of hia cases, . |

§6. He has given them in suntpport of his stalenent, that his hranch of the pru_fmmn 13 not
paid 1 He ought cerlminly 10 be the best judge of hia department of the profession a1 Lo costs
nod charges, but as far as { can iofer anylhing fram the apparent atyle of living of Alturneys
in goud practice, 1 rhonld say that they are erther much better paid, or must succeed 10 ob-
taining much more catensive credit than Barristess. }

g7. What the Barcis er gets 13 nal subject to ahy deductions?  No, but even mbject to the
taxation to which Altorneys' charges are liable, 1 should say the costs, which Attorneys are
allowed on the average of causes, besides Lheir convevancing, mmst pay tham well. There 1
no dooht thst there may be cases, and it 1a essy Lo put 2 cast of any description, there may
Ye cases of such peculiar complication and difficulty, as Lo require & constant resort 10 mem-
bers of the higher beanch of the professiva for assistance. lo such cases the fees of Counsel
and of the Cuurt, may moant up to & very high rate, so am upon the nett result, Lo shew o
Iarger proportion of Counsel’s fres than Atlorney’s coats ; bul mosl decidedly such casea are
rare excepiions, There ie w very small proportion of auch cases.

WEDNESDAY, 11 ALUGUST, 1847,

Present i —
WILLIAM CHARLES WENTWORTH, Esqtiam, 1y ThE Cuarm,
THE ATTORNEY GENERAL, | JORN BAYLEY DARVALL, Eaq,
ROBERT LOWE, Esq.
The Honorabie J. N. Dickinson, Eay , Sovior Puisaé Judge of the Saprems Court, called
in and examined :—

1, Will yon favor the Commiltes with your opinion with refrrence to the education ibat

* young man should undongu befora thew admission to the Bar in this Colony ? I think I can

ventars (0 #xpress & comjcient vpinivn npon the suhject, whaterer it rany be worth, as fur eight
yoars | was a Special Pleadue in L.ondon, and daring the wholo of that time I recsivel pupils

11 Aug..1847. in my chambers, and gavo them oral instrugtion daily. VWith respect to the education ot

young men for the Bar, 1 wonld %izh to confine my obscryations to tha Common Law, that
being tho branch of tha anfesaiun I practised in London, and which [ am more conversaut
witl, Iu the first place [ would say Lhat yoong men should undergo a course of reading and
stady for five, or at least four, yeara; I wou'd proposs that the studeris shunld begin with a
eonrae of fosuraction with refurence to real property, and that ooursa would bo this,—in order
that tl-cv might acqoiro such an acqaainianca with the old frodz) system a2 would ennble
them to anter upon tho study of 1he law of Real Property, 1 wunld suggest that they should

perusa tha first volams of Robsrison's Charles the Fifth, and Ilnilans's Middle Ages, so far as.

tha laster goes inte the feadal system; baving gone through these Lwe portions of intredurtory
reading, I would sugprest that they shon'd road that porlion of Stephen’s Cummuutaries that
treats uf Real Property ; baving properly sindied that, and folt that thay were masters of 1hnt
subject, [ wonld sugpest that they sbunild read Saanders oo Usea,
2. "Thbat is rather siiff reading ? It v sliff yeading; [ would then suggeet Lhe study of
Fearne on Contingent Remuainders; that is a book which nol only eonveys a knowledge uf
ita sabject, bot also exhibits Lo the stadent a spscimen of legal argumentalion of the most
sobtle, profsand, aod elaborate quality. Then 1 would sugpest that ths stadoni should go to
a Rarristor who practisca Conveyanciog, and unless be intend to conhne himself to Conver-
sncing, six months with the Darrister wonld bs sufficient ; baving laft the Conveyanciag
Rarrister, o shonld enter npou t1he stody of Common Law, and in tho firar place be shonid
read Stephen on Plsading; secondly, the folluwing titles in Selwyn's Nisi Prios, viz,
Aseumpsit. Covevsnt, Deli, Distress, Replevin, Ejectmant, Usa snd Oocupalion, Trespuss,
Trover, Cunsequontic]l Dananges, Libel and Slander, False lmprisonment, and Malicivue
Prosceution ; then 1 think he bad better study, nuder s Barrister, tha practico of Specinl
Plaading fur twelve wonths ; after that I woald rocommend bim to read Greeuleaf on Evi-
dence, sume book on Practice, Smith's leading cases, and Saunders’ Reporis If fivo, or at
any rate, four years were spent in such a course of study I thiok & young man would be v a
vary foir way to'begin practica,
3. Your ITonor recommends that he al:ould be & year with a Spocial Pleadsr ! Yos, if ho is
to be & Common.Law Darrister, 1 may odd that the materisls do exist hero fur carrying
out this cunrss of stody, booaase [ believe more than one Barrister praciisos Conveyanciug,
and if Barristors 4o nob practiss to « great oxtent there are Balicitors who do, although it
would not cartainly be %0 adragtageous that & young man abould study under a Selicitor as
npder

r
L
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ander & Barrister ; [ should, however, snggeat that u year with n Spacial Pleader is absolutely Tu. Boreralle
emtanlisl, or slas the pleadings would probably be impropsrly drawn, would be demunered to, J. N. Dickin-
and tho client would Liave to pay the costs, ere ara several Barristers here, Meaars, Dnr-  wom, Eag,
vall, Fisher, Broadhurst, Lowe, Michis, and others, in whoss chambers youog men might —
obinin ost valuable instruction in the art of Specizl Pleading. 11 Ang., 1847
4. You have not mads any romarks with rofereice to tha Equity branch of the profession !
No; I hare confinel mysell to the Commen Law—to the prepsratory instruction necessary
for tha practica of that branch of the profession. For thia purposs I recommond a leisorely
course of reading.  The books I havo rocommanded nro few, but I think a groat desl mors of
reading one buok twice, than of opce reading two bouks,

5. Whet is your opinion with reference to the proposed amalgamation of the profission? |
think it would not work well. In the first placs, [ think it woold bave & great tendency to
disturb 1he present efficlency of the profession. Wo have » very able Har bere, & far supericr
ang, I believe, to that of India; indsed, from all I have heard, 1 balieve we have a better Bar
h.re than in any part of the Dritinh Dominlens ont of England, Seotland, and Irelsnd, and
wo have also & very able body of Attorneys. Of the Barristers whom T huve the pleasures of
soving practising before me daily, there is not one who wonld not have nocceeded m ¥ngland,
provided he had friends to push bim on. I’ossessing, as the Coluny enjoys, mch sble prasc-
litioners in both departmants of the logal profemsion, 1 think the smelgamation of the pro-
feasion would work disadvantagoomsly in tho first place by distracting the atlention of the
preciilioner. A Darrister, for instaoce, who bad a difacult cace to answer, who bad to refer
to Comyn’s, to Yiner's, to Bacon’s and Ylamison's Digeets, and to a vensty of ceses and
othor anthorities, and who had not meraly Lo search, but also to employ much hought, woakl
hnve his attention distracted by serving notices of motion, by consolting his clisnts, and by
sitending to the various and neceesary incidents of a auit, which are now attended to by the
Solicitur.  And, on the other hand, a Soliator wounld foe! Inmsslf much impaded in his com-
mupication with lis clieats, and In that proper attemiion and speedv action required in the
condnet of his busivoss, were he obliged to bestow much 1ime in rthe mvestigation of antborities,
and in detormining their applicability 1o the circumatapees of his elients’ cases,

G. There appears to be an opinien bere that our Bar i too good for ns—that we are not abis
to auppork such & costly body ? [ am not enfhicisntly conversant with the question of sxpense
to enter into that; but if there is anything in what ] have ventored to siate alwut the
attantion being distmcted, then the attention of the Attormey-Barnuter, or Barrister-Attornay,
being distracted, llunders wonld probably occur ; thoee blapders world have 10 be amended
thoee amendmenis would be atiended with sxpensa; and the extra coats upon those amend-
menis might bs equivalent to the extra costs of the two fanclionarnes al presant, zniess the
practilioher were woade liabie, and if so, the profesyion wonld not be so altractive ss at presant,
and an inferior ¢lams of men would probably step in. I would mention, as an instanes of 1he
distraction of mind which ooenra from the nnion of twp braocles of the profomtion, that
an ominent Special Pleader in London, who had a very large bmsiness, and seldom had anmy of
hia plaadings demurred to, went to the Bar, and was heavily engaged in practico; and ke
stated thet he experienced serious inconvenisnce from his old clients eoming to him to draw
their pleadings at timos whoo be shonld hawe been stndving bis Lriefs, and the fact was, thar
efter he emerged from hia Chamler practico un & Spocial Pleader, end was coostantly ocrupied
in Court, though 2 first-rata Special Pleadser he, to my own knowledge, freqnently committed
vory seviond mistakes in the pleadings whick bis clionts (sgaivst his desire) insisted he should
drew. If that was the case with a thorough masler of the art of Fpecial Fleading, it is not
bazardons to conjecture that the zame thing might oceur here from a combination of tha two
branches of the profession.

7. Has it over octorred 10 you what is the reason that the division of the profession which
exists in England has ool besn iransfarred to conntries of wiore receot origin, 25 Americs,
apd the West Indica ? It hasg been transferred to Jamaiea ; the Atiorneys therw are s sepa-
rate closs from the Harristers. ! believe it is 30 also 1n Barbadoes, tut I am not certain asro
that; I think also in Trinidsad, Though ia the West Indies Barristora pructise as Attornevs,
Attarneys nevar practise as Barristers. With rogard to America, it is & fact thal a logal
praciitioner e called an Attornsy and DBarriator-nt-Law; bot I thiok that such eminent men
as Marhall, Kent, Storey, and (reenleaf, althongh they may have bad the privilega of prac-
tiging as Attornays, did not actoally do so, bat that pracrieally a division of the profesivn
axists in Awmerica ; tbat there are some man whao atteud especially to one branch of the pro-
feasion, And others who attend to the other, ip Lhe pama way as in England ons Rarrister
may be & Special Pleader, another an Equity Drafismen, and a third & Conveyancer.

8. No doubt there is sobetantially a division of labor in Amarica, ptill that division hes not
been formally estsblished? It appears, from history, thae the division of the profession is of
very groat anliguity ; it existed at the time of the Roman Commonwealtb, and also in tha
Rowsn Empiro; and it has existed time out of mind in England, or for o long that the
repart books do not furnish an instanco to the contrary. I think it never could havo existed
in thio various old countries, as for instance, England, France, G.rmaoy, and Jtaly, for sneh
a nnmber of vears, or ceoturias | may say, if it had not been foand couveniant in practice.

9, Ifave you sver had occcasion 1o turn yoor atiention to the complaint go prevalont with
referenco to the expenses of law proceedings here? Not here; I have at lome. _
10. Do you conceive that these expensce conld be redoood by any means—by any alteration
in tbe state of tho pleadinge? I do not sce that any alteration could be mads in (he staie of
pleading, becanse the cfiect of tho system of special plesding is, that by narrowing the isaues
to boe tried, the parties aro absolved from the ncosssity of spevulating upon what points may
possibly be raised, aund, therefors, do nol summon unnecesrary wiloesses, which was, onder
the late uusgientific system, s source of conmiderable espense. Wich regard to the other
proceedinge in & cause, I cannot answer in the gross; if I Lad a bill before mes 1 could mate

117—s what



66

MIRUTEY OF AVIOFNCE TAKAN BXFORE THE SELECT COMMITTEE

: ' ] Ifen Honor the &l onfaimed
[onorabla what itews ! ennaidered annecessary, / Ths (hairmon honded :
Hat] i Appendis K & Mr. Went's Bridence, givom byfiwe ihe Commitics 9h Ociober, 1840.)

“ Inatroctions to procsed.”—If a ruan goes 1o a0 Atiorney’s Offics, and oecupics the time of

Ao 1asq &0 AUOIEY, it i very fair that be shuuld pay for that ; it ceriminly appears to be necosanry,
. 1347, u

1| Aog.

eafa conduct of & canse, that the Atturney should be instructed to proocesd ; wheiher

L?; ;l]:i'ﬂin; and eight-pancs s the proper mnm | do not pretand to say; bitt as an Atcorney
sbould be a genilsmnan, both by bis station in life and by edavation, I think it Is not too much.
% Instroctions to retain Mr. 'Ful'l‘ﬂt',"—l do bnot undorstand that. * Drawing rﬂum;:.w and
copy."—A retaioar being neccssary, it sppears Lo ma that the Altorney 'hf“‘ld be paid f‘f'
drawing it.  Aw it takes np some portion of that time, br employing :h"’h he et his
livelihovd; he skonld also be paid * for attending Mr. Fuster with same. ‘Tlt_un, “ Jnatrue-
ticns for es2o."— There is a livls dificulty in my mind with reférence to this item ; the pro-

ety of the item boing charged woald depeud upon whether tha instrnslions were different
F:: the instructions to procevd. _
11. 1 undarstand * Instractinng for oase” to mean inatructicns for a case to be sobmitted to
a Counsel far bis opinion ?  If “1natructions for caso” were ementially diffurent from “ [ustruc-
Lions 10 prooted™ no doubt this would be a fuir charga. * Drawing same aml cupy."—I think
thiso ara both fair charges, bemauic the Altoroey receives the instrfmtiun, which takos seme
time, and it is bighly benoficial for all parties that he should put it in & goud shape; he should
tharefare bo paid for recsiving instractions, and for drawing. :
12. Do you ihiok thers is auy elagn in that prooceeding that might be omitred? T de not
profoas to offer an opinivn apon 1he ainount of the charges. There are some ilrme upon which I
cannof Five an opinion, as  do uot koow the circnmstances of the cana; es for inslance,
“ Attending Captain Wilson, invirueting him to propare a plan of the land, shewing the
diffarent encroachments”— and the iroma immediately fullowing, * Instructions for declaration.”
This sppears tu mo rather an objectiovable ilem, provided it ba not & way of remuusrating
the Atturner fur somo other barvice, in (ha same way tha! apothecaries are paid for altand-
ing upon their patiants by the charges for physia, Drawiog declaration and 00py''-— A1 a
mattar of practice, 1 know that the Barristor draws the doclaration.
13. But the Attoroes instructs bim to draw it ? Yeq, and thint is a fair charge ; baot, T think,
unless he does draw tlic same that iz not = goud item, unless that is & mode of psying for
other work, whichk I 1hivk an objectiovable principle, becauso each piece of work should be
paid for acoording 1o its value, There is nothing in this bill that Uwocld object to, with the
single exoepiio:: for drawing the declaration, There does oot Appoar to ine 1o be an operation
which might ot be advisble,
14. Yon do not think tho preseut praclico of plexding ocoasivng any HONSCFESATY expense P
I do not.
15, There are a great many interlocatory epplications srising out of (La pew practice that
did ot azist under the old practice of Lhe Coart of King's Benoh ? Yea, there are inter-
lomutory applicacions ; bat [ think the advantages wrising from them much more than counter-
balunce the expense. Ia the first place, points of Jaw are more precisaly raised, and Counsel
comis iato Coart mech beitar propared to g» oo & case ; parties have not 1o specolate upon
what defesicas it will be neoemary Lo set op, and thorsfore do not cume with a cloud of up-
uecossary witnessos. DBesideg, onder the present system of pleading, it is iwpossible for any
Judge, even if 20 inclined, to lonp & whole cass op to the jury, throwing oll the law and 1he
facts togeiher, and saying, * upon the whole 1 am of opinion 8o and 8o ;” that appears to me
to ba o groat advantage. Then if it be eaid that the pobiio will take care that that is not
done, I can caly say with regard to that, that the pablic in England are tolorably alive to
their righte, and they did allow that stats of thing® to go on for some years,
16. las this system besa productive of sxponss, or bay it diminished vxpenses ? It is sup-
posed 46 Lave diminisbod expenses in England,
17. Thai i to sy the expenss of witnomos ? Yea,
18, It does not appear that this ivem js very considerabls, as I find from a table handod jnto
tha Commities by Mr. Waant, in which b lins stated the tota] minonnt of costs, the Attorney’s
charges, costs oat of pocket, feas to Counsel, witneasos expensay, and Court fors, in & number
of cases, that the proportion paid for withosses’ expsnsea is vory small? Thoso cases may
have aricsr sincs the introduetion of ths Now Rulew. Yon ask me whather interlocutory appli-
cstiony bave not increased by reeson of the new ploadinga, They have: but ussuming that

counterbalanced by the greater precuion with which « cause 14 brouglt into Court, it diwnin-
1shes the risk of & new trial, and makes the quedtions more siniple ; for instance, the altention
of Counsel % mare spocifically directed to the points of law that oceur in tho trial, and the
Attorney’s attention i directed more to ths facta o be proved, and thos fswer wilnessas are
DACERsAry.
19. By Ay, Dervall : Might not, in your judgment, those interlocutory applications be
diminished in number, by granting no costs where 1ho quoetion was ax Lu & mers maiiar of
farm? I do vot know Lhiat, becanss if costs are awarded against thy defaulting pariy, otliers
sy be mors careful, I think tle quesiion of costs should be determined upon the inerits of
the particalar enso,
20. By the Chairman : 1t bag been suggestod, by an intelligant witness who has Leen exa-
minsd before this Committes, that the Eystem of plesding which has besa introduced into this
country was devised mors for the accommodation of the Judgon, thaa fur the public conve-
fience, that, in faet, if the preseat practice had got Lsen adopted, the Judges in England
oould nui:;ut throngh the mass of busincas that somes before them ? 1 have not seen the
Reports of 1hs Common Law Commissionees for sumae years, but ] havo a tolerably good
memory, and 1 Lhink I sould uodartake to 88y Lhat that was oot takon into acconut s s T
son for adopting the present practics : bul, as you have suggested this peint, I sy say that
I thick it & mor, espscial conveniance to the Judges, for the reasons detailed by the Comrmon
Law
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Law Comniisionars of En i ‘
| , -ngland iv vheir inmous R j
praciice of pleading, and damolihing 1he nTEH;E::*::l'E:: :}Ihn.d

denoe and ) e
ndst the Genernl osna, The Commissionses wore the late Mr. Justice Bumanquet, =o. Fwy.
[ ]

Il_?:lntﬁ::ﬂ:iﬂ;r::f Varke and Alderson, Mr. Jusijco Pattorson, and Mr, Sari e
S mﬂ[; uful_h' [}r -Repurt In which {what are tolled) cha New Rules, {ld-ﬂpm-uli"lml: kan. 1l Aug .1:”-7-
1 the United States of Anisrics,) wurs {fvanded; 1the aforeanjd Commimionary T -y

“ it from the proofy and allogutions Lafice hi
[ ] A m
:: ;‘:n.cﬁ AN }l‘gun, Lha Fu:_tu sdmittad rmnﬂm:?zum it:il:: ﬁ;tth:h:lﬂ: o
. mmu]:a:nt shapo to t!.u? jury for their conrideration, an mlj;h Ihi»:hp:hr di ﬂ;
b : t:ilul at _Nul Prios randery exiromncly difficult, snd which is ﬁmm !j
ctod. sabmit that & systom oof Speeial Plesding which facilitates the propar ;ru{

séniment of & case Ly Ltho Jad : . :
and tho peblio. y §0 to the jury, i necossarily & very great idvantsge to suitors

21, By Afr, Darrall: It it w
hava the rffcet of shortening :1: m the Jndges to get through more business, it muost
: . todings, and must therefore lessen the ex ? The
$1punss of thos interlocutory proceadings is morse than countarbalamced mm ]
of & new trial, There is much leng sk undar tho new systam c-; bg ! ke
old, and afier all, thess iatarocato applicats { Pmn'ﬂ' g oL
¥ m _ Y appheauons are oflen for favora, which are exal]
ﬂ'l:;d uupﬂ:: th: .].J;;'J’ l-![bph;rm;.fﬁr them paying the costs, For insiance, if a pmulz“-ui
e for L ; it is : i
-:n:; i; if ho wants to have a plea tutuﬂ?.;dl;a ?l:, :;nf; ﬁ:ﬂr:ntd"n;uf:'tt s ?mp_tho
4nd the coals are paid by the party applyiog; i bs has comumiited blumnd i ’
get it nmended, on pavwent of poata the J :al o S
22. You s2y these interlocutory lppul:l.l.iu:ldg ares %::;::E, f:lnﬂti r::- ;:pg':l; I:h
oonductad with & ressonable amount of skil} and care oo both l.id&l,? Not if W
;;cr.ud“ with & reasooable amount of skill, Pe g ik 0
. Would you stato generally, an the result of i ideray
amalpamation of the p!‘nfﬂﬂiiﬂ would render :h?fd::-f;?umﬁ;zg F::l::a ch W l:u
publio? I do pot think it wenld: it might in some actions, bet takin Jr.hu aver HP-.:F o
throughoat the year I should =y not. Evon if the presant dirinfon sh;ulf::mmm
increase of exponse, I think 1he public woald be fully compansaied by tha soperior :mu:'a1:11“:]“']“u
which tiw businass woald be eunducted. I do net 1bink Lhat ander mmPL of Il:l.'l:]r u:
mation thero would be either sach good Atturneys or much good Barristers as at rtl'g‘I
think we have now both good Barrigters and good Atwrmeve. I mav i.I]u:LrnPt:Thil'h
rafan:lng to the atate of the profession at 1ome, wiere it is known that thise geatkemen :hz
practie simply ay Conveysndng Darristars ar¢ mush more eminent in that Lranek of the
profemion than thoss who practise both a1 Conveyancers and g Equity Draftemcn. 1am aot
awaro of any frst-rate Equity Drafuuman who praotises also a5 a Convayanoer ; ner, on the
thu_r hnDn:'.l,’lm i lw?:hm;: any one of the first-rate Cnnvayancors puclllé also Y an
ity Dratisman, ink, morgover, that pleadin
the gpeunl Pleaders ander, than by those at the H:u'El R T o
24, Oy the Chairman ;: Did not Sugden praciiso as both? No; be guye up his Conv '
practice whem he tock to the hn:ilmi-l ufl:n. Chancary Barristar. i g
23, [.’rﬂntul? lle pever praciised in any Coart gemerally, bat merely want in on special
ocoasians to srguo those qoestions of Beal Property Law with which he, as & Conveyancar,
was particalarly conversant,
28. Tho quostion with us appesrs to bs, whelhor a cheaper articls, even thongh it might be
of an inferior quality. wonld not suit wa ?  To view (he watier in anotber light, if the prac-
titionars should boooms infurior men to what they nro at present, of courso thure wonld met
be 50 good a body ap You pow have to seloct Judged from,
27, By Mr. Darvall: Do you think ths existence of a third body, distinet from tha Attorpes,
interposas any check to disheneaty, or that it is any safegnard to the iuterests of the com-
winnity 7 I aw not prepared tv speak upon that,
28, Might not the employment of & bedy of men who had po direct interest in the resalt of =
suit, du away with tbe approbension that any indirect means might be resosled to for gainipy
the end desired ? The Barristor shoald never identify himseslf with his client ; Lis legitimats
business is to present arguments to the Coart mnd jory, and to sse that the Court and jory
heve tha cass properly brought befors them.
29, By the Churman : Still the Barrisier presents tho case which the client las furnished
him with, throogh the Attorney? No doull: tha Attorney is ihe agant betwean tha Jublic
and the Barrister.
30. The Barrister oab know notling of the cage but what bo gains from (he Lrief formiaked by
the party ? [ think it is an advaotage that tha Barristee ghookl not be mixed mp with ths
party himself, and if hs liave direct miarconrse with the olient, amd be & wnan of gecerons
sentimants, he mey enter into his client’s feelings, and come wto Conrt ienlfying lLinsmselt
with (ke party, which i objectionable, Thers iy another circumsiance to which [ would
advert, which ia, that if the prufeesion of Attorney and Barristor were one, 1 do not think
the profession of the Atturney wonld be advanced in secial eslimatiow. ] think in that oass
the profession of the Bar woukl not be so allraciive as it a1 prosant, and th*_‘ﬂ‘fm that
voang mun of talont and station would mot be o apt to take it up as & prufession as they
would under the sxisting systom ; sed I tbiok it important that uren of _aduc.lllqu hlmuld_enl:m-
the Bar, becanss it in from the Bar that the Judges are selectad, and it is nlso highly desirable
that & portion of our Legistators should bo taken from tho Bar: it @ so in England, and the

) thought the loast nsoiul in the 1lonss «f Corumons,
Memwbera of 1he Bar are certainly unot thoug o i

31. By Mr, Durcali: la thera any advaniags detived from the prach
lslers to come inro direct communication with witnessse ! 1 think so; fur thé reason :r::
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that the Darrintar should never jdentify himself with ks

client.
32. By the CAairman ; 1n the commencement of your ovidenod yon gtated tho oconrse of
sliould nndertake 1he

Jegal aindy which vou think a young man should undergo, before ho
amness of tha public, will you have the gondness to giate what conres of adncation he alionld
adopt previvus to hin entering upon hia logal afndies ? T am Dot sufficiently acquainted with
the eondition of academies in this Colony, or with the foolings and views of the inhabitants,
to say what aourse should be herc adopted. But I have eonsidered Bow the existing mato-
rials of English Univensity elucation mighit bo dinpased 30 8317 train & student’s mind for
the acqaiition of legal knowlidge, and ths accomplishmont of pablio speaking. At Oxford,
thP sourss of study consiets of the Clapsicn, Logic or Mathematics, and Divimitr. At Cam-
bridge, the Clastica, Mathemation, and Divinity, If only one of tho two sindiea show!d be
_ldupted, ta all but the highest ueder of minds [ winld reconimand the study of Mathomatics
in preforonco to that of Lngc, buzause the amount of tbe former I would suggest, would be
found a much easer taak than tho latter. DBy my mat hematioal cuurse the stodent’'s mind
would be occupied by pure demonatration, lLis attention would bo exercised hy long trnins of
sontinnons reasoning, lio would nndargo mental labor, but wounld obtain cloar ideas at each
step of bis progress, and he would siop at tho very point whers mathematieal science imparts
to most minds very confused naliona, viz., at the application of tha doctrine of limits. The
wdmlal mathomatics are all intportant to the natural philosopher, but appear to me
quits nsoless as & mental disciplive for the legal studeut. The mniliematical conrse I wounld
rmemend would consist of the first aix books of Euclid, Algohra as [ar as Quadratio Equa-
T ll:l:J-H ll.munurE propoaitiona in Mechanics and Ilydrostatics which are contained in
1} l:nwﬂ s Morhanical Euclid, and Whowell'a beok on the frat three books of Newton's Prin-
gipia, and the doctrine of limitz. The classical sindies ] would recommend would be Greek
and Latin press compoaitivm, and the careful study of the whole of the orations of Domuos-
thence 2nd Cicero,  As anxiliury to the nnderstanding of Lhe oratious, the history connected
with them should be minutelr studied.  As suxiliary to the acquisition of the art, of public
speaking I would recommend that stadents shonld arquire & groat body of English words snd
moda:l of expression, from the stady of the Bible, Barrow’s und Soulh'a Sarmuns, the Specu-
tor, Shakespoare, Milton, and (for their pure and unmired Englizh) the 1rrit.ingn' of William
Cobbett. Let 1ha student then ba duily exercised, by tha tutor, Jn presence of lus clags, by
translating orally the Greek and Latin orstions above mentioned immediately from the dend
langusges into Euglish, aa if he was reading alood from an English book. Tha classic orutors
w?ul:dfumuh the stadent’s mind with thonghts and arguments, which Le wonld be thus
t_:':; to expross immediately into the good English he would bave imbibed rom the Bri-
tsh works T have bafore mentioned. I do not say that the student would thus become
arator, bot he waald be mors likely 10 bacome & ready speaker, than by attending & deb it
clob, and af all events his scademical stndies wonld not be negieul&d in altem t.i.:|||E to ;e:;mE
;ﬁ; For a gutﬁi&u of FI!'“T' un'tt;:;eful to the scieatific lawyer, 1 mpiu ﬁm Unhr::
Y COvcare , and Pales’s Moral and Politioal Philosopliy.
lﬁl";lll . #0 endizprnsable to the lawyer, aliould be stndied Paley's HuturI;.l hewflﬂur Pf t‘;?:i?: oy
;:m “:dfr Pawdise. From the ahove materials of English University a-dE;tiun i:l ﬂ:ﬂ
. to e that & yoang man (with sn oxpenditore of not much more than half l:!
- rh:éqmrﬂd_tu obtain the place of a first clasa man at Oxford, or a wranglor of rl.nl: }
mm idge) might be spocially trained for the legal profession, in demonstrative and prob hT‘
“l:f,:;ﬂf,;:.rm :':E:;Tlurhl:ﬁpﬂ;l:lu ol hinlEy, and in the graces of diction. From tII:a nh:a:
: aly offered, some hinte may i \ in thi
;IMHBT“ IE:::; s landable interest in the innru;linl:au:i!t:gut?f o o
. *r. = - i - ¥
i R ﬂm;;:l_h:er:hﬂ; explanation you would give, with reference to thostate of
e is anything in the pocoliar way in which society has &
i.P.“ :& !r:nm would ascount for the sctual position of affairs, withont cunceding mﬁflﬂ:ﬂ
% N tage in tha syslem? The Lonorable Chairmsn has put s similar question to "-Il‘u:ﬁ
¥ hn:nr %, that | bava no knowledge of Americs, or of its sovial mdq litical babi ;
:}1:{:11 t every body knows snd reads from the newapapers; bot | oould ﬂfﬁ mud -
nmfuwﬂd not recognise two ranks at tho Bar, as the existencs of se rzt“b e?und
i u: -ﬁtl:r_m!}'u Ill-lkﬂ the Bar no aristocratical profession, and in npzmzcm:: IL':H!h':d‘:
= h;rzﬂdﬂirlunf upf;rnmn 10 the political feelings of the peopls. They may .i; 1::
is practically or cheapness ; bat [ do pot believe that tlie principle of amalgamatio
CaP  adhered 1o, as I do oot thick soch men as Kent, Marshall, and Stor .
employing thair time in an Attorney’s office., I Dot P e
hears assorinted with th 1 - - N I' oY pﬂmhly be that those g&nt]ame:
A il htt:;:?:e% Tnﬁ;n{unnr persons whom they have empleyed in pnrforminl;
the boginess most be paid !'«‘.'lvrII ;ﬂ L that any sdvantage wonld arigs from that, as
e pal , whetler it ware done by one or by two persona.  With :
nrduliz ion to the Bar, I wonld soggest that gentlewéen ghoald b-Pe j S
ey, ey kil t & subjected to the same
i b el L gtted to in England ; it wonld not only be for th i
mu:htgd h_u:., t for the intereet of the party lumaeli, bacause be lg iR
e R o s would thon find in what
34 By the Chairmoae : Yon wonld have the examination simi
oodergo? Yes, npon the samo prine : Stion. simiinecto Nttt R
p prineiple, ron t
35. By the At pa i n]dp ¢, rooning over the conrsa [ have referred to.
A udmuwthu oneral. Iy ; mu?:;:n.l ﬁ&nﬁ;a yonr ezamination Lo legal knowledgs, or
kDo of their Mﬂ“h!“ﬂun’ Ve o o :‘u nf: ::ru]d Eunﬁnu the szawmioation to the
ars wledge T e ot . ght not have had the advantages which
mtupmg the legal twenty might be a very poor classical sohala d
. eoarsd | have roapommended from twanly to t i ey yet, by pur-
gﬁ e Y wanty-fre, might make a very
. Previous to & party entering his name as ' '
B nacd thet™h s & candidate for the rofsamion, would
8 should nndergo en exsminmtion? If it :huulr.lph-u now ssttled t}:::.
gentlemen
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OR DITHION OF THE tTaa] PFAUFEIAION ABOTITION BLL, |

gontlonien should ba ealial to the Bar liora by the fudgas, I would oot have preliminary The [lunaruhle
echolaatic examination to take place till soma distan: prmiod, of which dua notjen slignld be J- N. Ditkia-

jrevicusly given, so that yonng men might be spevially Insurnctod for the examination, yre- 7 Faq.

_ . . = . | e—
liminary to their being adwirted as legal stndants, Ll Ang., 1947

Rinoe the above Kridence was glvon, Mr. Dickinson has tranamitied to the Commitlag
BT sxtract of that part of tho Hoport of the Engliah Commeon Taw Cemmiminngrs, on which
the uxisting Rules of Moading were founded,

" Ono of the moat important questions which has presented iisslf in tho courss of gme
" inquirios i4, whether |t is expedient to continua to eny, and to what exiant, the use of that
* kind of ploa denominated the General fysues. Under this plea, which i in lta nheps & sum-
“ mary form of denisl of the allegations in the declaration, or some prineipat part of Lhem, a
“* defondant is ot precent aliowad, in certajn nelions, to put the plaintiff to the proof of every
* thing allo: od in the daclaration,and In someo not only to do this, but at the mme time to
“ provain his own dofence, almost any kind of matter in confession and avoidance ; (hat i
" owiter wlich, admitting the trnth of tho plaintifs allegstions, tend to repsl or obviate thair
“ effect, On the other hand, thero are some kinds of actions, in which, if ths defonee nonsists
“ of any matter in confessian and Avoidanoce, it must be specially plaaded, and cannot be
“ adinitted in proof under the goneral immo; and thersare othery, in which, properly speaking,
“ there is no general issns, and in whish all the pleading may be considared as :p-ur:ili

" That the preeent stats of the practico on this subject reqoires sltaration ssems to be
" universally folt; bub with respoct to the kind of alteration required, the views taken by
** different persons are surprisingly dissimilar: one set of opinions pointing to the restriciion
* of the general iesne, and another to its wider application, and to a correspondiog extinguish-
“ ment of special pleading. It will bo found, however, on referenca to the written Communism-
* trons addroased to us, that there is a decided preprmderanco of aathority {0 favor of the former
" conrss; and we do not liesitats to daclare our Nwn plrong oonviotion, that it ig the nght
“ uno, and that it adoption wonld bs attsnded with highly beneficial reexlts,

*“ Wa oniceiva that considerable misspprehension popularly prevails opon the snbject of
“ special picading, That system was charncterizod, no doubt, at former periods of car legal
‘“ history, by a tendoncy to prolix and tantolognus allegation, an excessive subtlety, and an
** ovorstrained vbeervanco of form; and notwithstanding material modern improvaments, it
“ mtall exhilits too mueh of the same qualities. These, ita dissdvaniages, aro prominent, and
“ well nndereiood ; its recommendations are, porhape, less cbvious, bnt whan oxplaioed, can-
“ not fail to be recognized as of far suporior weight, Special pleading, cussidersd in its
““ principle, & valusble forensic invention, pecnliar to tha Commou Law of Eugland, by the
““ effect of which, the precise poiat in clnirovoray botween the partios is daveloped, and prosented
“ in a ghape fit for decision. If that point is found to consist of mutter of fact, the parties ara
“ thus apprieed of 1hes exact naturs of tle fuestion to bs decided by the jury, and are soabled
' to prepero their proots with proportionate precizion. If, on the other hand, it tnrns ont to be
“ martter of law, they bave the means of immediately obtaining the decision of the canss, withoat
“ the expenze and trouble of & trial by demorrer, that iy, by roferring the legul question so
" evolved, to the deterimination of the Judges.

“ Bol where, instead of apocial Pleading, the gencral isaue ls used, and under it, the
“ defendant is allowed to bring forward matters in confession and avoidance, theso benefils
" aro loat. Consisting, as that plea does, of a mere summary deninl of the case stated by
** the plaintiff, and giving no nolice of any defensive allegution on which ths dofendant means
“ to roly, it sends the wholo case on aither side to tria), withont distinguishiog the fact from
" the law, and withant defining tho exact question or gmestiona of fact to be tried. It mot
** unfrenuontly, therefors, hapyens, that the parlies are taken by sorprise, and find themsslves
*“ oppased by zome unexpacted mattor of defence or reply, which, from the want of iumely
* potiee, Lhey are not in due conditiun to reaist,

“ Dot an effect of more common and indeed almost invariable gocarrence, is the an-
*‘ peceasary accumulstion of proof, and consequeutly of expense; for as mothing is admirted
** wpon the pleadings, each party is obliged to propard himself, as far as it is practicable,
“ witli evidence upan all the (ifferent poinis which the natore of the action can by possibiliLy
““ nuako it incumbent upon him to eytablish, though many of them may turn ont to be aodis-
" puted, and many of tliem way be soch as his sdversery, if compelled 1o plead spocinlly,
** would have thonglt it undeirable to dispute.

“ With rospect to mattars of law, the inconvenionoe experienced, thuugh of a diferent
“ kind, ia not |ess reiuarkable, fur when pointa of law arise upon the genaral issue, instesd of
“ being developed, bx way of demarrer, for adjudication by tbe Full court in Aomr, they are of
* nacessity left to the deoision of ths single Judge before whom the canss ia tried, and their
“* deciaion, npon bis suls antherity, deprived o8 he geserally is of Lhe advantage of any pre-
‘“ vious intimation of the matter to ba arguad, and unable to refer to books, is often foand to
* bo unsatislactory and incunclmive. It may even happon (and that is not en unfrequant
* gccurrence) that the controversy under this form of plea tarns entirely upon maitar of law,
' tharp Lelug no fast really in disputo, and in thal exse the mode of decision by jury is Dot
** only defective, but misplaced, and the trial might have beca spared aliogeiher, if the partics
“ bad proceaded by the way of spocial Pleading, and raised the question upon demurrer, _

“ Another ill conseqnancs attendant upon the genera] isne is, that 21 the irue point
‘! for decisiun has not been avolved in the pleading, it becomen the business of the Judgs to
“ oxtract it from the proufs and wllegations befors bim: to saver correcily the law from tha
‘ fact of the case, and again, the facts admitied from those in controversy, and Lo preseat the
“latter in a dustinet shinpe to tha jury for their consideration, an analysis which the rapidity
“ and tumnlt of & trial ab »isi priva renders extramoly difficult, and which is often dafeciively
‘" condueted,

“ Of the state of things here explained, it is the natural effact that when the genernl
‘“issue 8 pleaded tho trial fails io numerous inslances to accomplish the purposes of jn:tim..
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MINUTES 0F RYILFNCE TAKEN DRFORE THE fRL oMMIITFE OGN FUE-DIvietoN, N,

The Honorable ¢ or aven to toruinato the logal dlspnie, mnd is follnwed by the applimtion of sho defeated

J. N. Dkkin-
som, Fag.

A

1] Aug., 1847,

« party to the (oll Conrt in danc for & vew irial.  This proconding iovolven 1hs necosaily of
" pgoapitnlating, for tho ioforination of thet Court, tho 'lhoh l“rhlt o vad poos at
I nief provs, IIIiEl] thora is no pdumisaible roport, exocopt that of the p‘l’&l'lﬂin! Jodge, opon
" whoso alleged arror in point of law 1w applioation owst commonly is fonnded.  Tho ruotion
¢ for pew trin] I3, fur this ronson, besat with pocnliar dificuliies, tho elfert of whigh s, that it
¢ yliimately fuils In many enses (as thoro 9 resson to epprehend} wliors, in justica, it ewght
iIf ¢ wd, and saocsods in many oasm whore there is in realily no suficent gronnd for the
L | tion. It may bo added, that evon whoro suoccmsfol, it gives no rodresa beyond that
# of awarding & now and exponsive lnquiry upon the matior of fact; anid that with respect
% to the matters of law, of which it may involve the discueaion, thoy are less distinetly, and lom
 atisfastorily decikded upon the motion for & now trisl, then when raisad by special pleading,
i and a6 brought bofora tho Court in tho first instence by way of domurrar, for determination.
! But theso ennsidorations give an insdegnats idea of the cxtent of the insonveujance
% now prodaced by the great ond growing frequimoy of the molines in queation; indecd we kmow
‘* of no existing abnse of which 1he induenco is 50 wide, and Ltha preasnre so intolersble. Thay
‘¢ have, in a someiderable dugroo, impaired the valua of & verdhiot, which, ascording to the ancient
‘ and trnsyurinaple of law, was of a ioal and nonclusive charseter, but nowin s many instagees
i yubjootod to the revigion of the Court in bamc, and with so wmoch facllity set aside, thiat
# (Lo parily in whose favor tho opinion of the jury is declared, bhas, mmpql.-tirr.rlg, litt]le
" poanon 10 relv on the permsnency of the advantago he hes obisined, Ilo too aften
€ finds that it is but one sucoemful struggle in an arduous And sxponsive conteal, which fs
“ to and at Jast in defeat. DBut an effect otill mora sorious is the cnormons exteat te which
“ this branch of peactice has emcrcachod upon those portions of the pablic time pruperly
“ dastined to other owploymont, As oo illos$ration of this, we may refer to returns
¢ rapalved (rom the King’s Bench, and Common Pleas, by which it appowrs thas in Michqslmas
“ term 1829, ninety-nino motions for vew trials wero mada in the furma Coned, and fony-
“ ping in tho latter; that in the King's Bench, roles AVsé wore grauted opon fifig-thren of 1
" theso applications, and not more than four rules for pew trials nitimately disposed of in thi ﬁ 4
 courso of the torm ; and that in Lhe Common I"las thore wérs thirty-nine rales Niw grantad,
“ of which ten only were disposed of, To such sccamulationr, addition of conrsa v maldas
¢ io pach sucoseding torm; and were it nol for the amistance obisined from the sitng of the
¢ throo Judges ont of lerm, {a jurisdiction which in other respecta has appearad to uy objec-
# tienanble, and to raqulre abolitivn,”) the result, s far as regards the Court of King's llench,
“ woull be a total obeiruction of the current of ordinary business, Ly the growing mamsas of
{ prrears upon motions for paw triale, The tendency of tho general imus to give cecasion fur
# guch applications, wo bave alrcady attowpied to explain; and we hiova no hesitation, there-

I fore, in nilxibuting to tho use of that plea, the far greawer part of Lhe exils to which wa havs 3
" thonght it our doty to advart, ng sonnsecied with motions of 1hat deseription, W thiok, ton, r
# (hat its disnss would supply the ouly practicabls and effestive remel . .

i Other inpunvomonces, thﬂugh cortninly of loss momend, rosult from Lhat mathod of

N pleading. It oftes happans that puints of ].l.'ll', arsing at Lhe irial, receive no decizion frowmn

“ the Judge, bt are reserted by hgn for the opinion of the Court in fue; or, with & ziew 1. — 't
* a mgro distinet and sclemn argument bofure that Court, the facts pmﬂd are throWm by '
* opmaent of partios into the form of & spocial casa, N ither of theas methods i pomrparablo,

I
*

* fn poiat of ceriaingy, of deaparoh, or of chghpnees, willy that wlich iy Mh MHTTer .
“ and their substitutaey for the Intter, liko the motion for.a pev tig
i Joas dagres, to the prejudice of both tho ius, and 10 the delaysf pittic LW§

" In comparitog with these disadvanthges rm&:
' yemiences of spemal pleading are m.m'munut" [ difeult, no
“ the matter of defenoa or reply in & furm which slall he ™ :ﬁr
“ and securate in puint of fast; and e ocenxdunal mmlmm of Lhis rt
“ of the party, upon [ormal dd'ut.: not counocled wjth the jnstice ofitli
¢ is not, like those arising from the genera] imusy eitlmr of crilipars uct|
“inits natore. [t may in genoral be awerted by the diligence and £K I of -t
' in matorially alleviatod by the practice of allowing amendments upd:.d rar
 {rue that spa:ml pleading tonds to prolixity of statement on the which iz a "
# gxpenss to the saitor; but that expense Lears no proporiion B ihe vast ncrecse of mau
“ resuliing from Lhe n.du tion of the gensrzl inyne, It mepw to he commoply supposed, that iy
“atisin l.lm length of the plandings, and tho correspondent amount of offies fose, or fass to
* pleaders or eounsel, payablo upon them, that tho expense of an action at law chiefly conaists ;
# but this is & groal misake, and ono that it is very impoxtant to eorroct, By far ﬂ.'li hesvicst
“ jtams in the bill of coats ars thoss which ralate to tha proofs; and more particularly to tho
“ oonveyiog of wilnasses to the assizes, and insialsiciog then Were | and, next to thess, the
“ moat coetly obargos arise from the Lransaction of any kind of Yuziness 1n open Court, opon
“ motion ; thu fIEl upon.pleading being gﬂﬂm;ﬂmtdj' apeaking} vpon a petty kcale, In
* illustration of this, we may refer to the bills of costs contalned in 1he Appendix ta wor First
““ Raport. It may eaxly bec ocunceived, therotore, that the gan@al iSue, from ita tenrdaney Lo
¢ a1 unneccesary accomulstion of evidenoo, and to motiwns fer pew trials, wusd often miu-
“ mataly load to o moch greatsr expenss than eould have Lbeen produced by any probable prn-
“ lixity in spacial ploadiog. Tho preferenco duo Lo the Iatter wwthod will bosome a4l mare
" gvident, whon it nhu.!l be claared, by such regulatioos as wo Lave soggested io uilag parts of
« thix Repurt, anil hope hareafior to saggest, from gumo of its prucipal laconvenionoes wid
“ pbugan, more particularly {rom thoes which rolats to the variety And prelixity of connts and
¢ plaas, and tho doalring of voriance.d  On tho whole, thercfore, we estoriain no doubt of the
4 gxpedioncy of making such alterations in tho existing pr.ctico an will intro<ducs wpecial ph-l.!
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. * In almoat svery u.'m, and in some actions abulish aliogethor the nse of the genena) lvsue,”
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* 1t irull"lnmnll abolishbedlr 11 (4, 4, and 1 W. 4, r. 10, 1. B
"t Regulption has been mads oo both thes wibijocts, v, sup, 277, B0,




