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Community Services Legislation
Amendment Bill 2002

Explanatory note

This explanatory note relates to this Bill as introduced into Parliament.

Overview of Bill
The objects of this Bill are asfollows:

@

()

©

to extend the operation of the Community Services (Complaints, Reviews and
Monitoring) Act 1993 (the Principal Act) to the exercise of Statutory
functions,

to abolish the Community Services Commisson and the office of
Commissioner for Community Servicesand to confer their functionsunder the
Principa Act on the Ombudsman and the Community Services Division of
the Ombudsman’s Office,

to provide for the appointment of a Deputy Ombudsman as the Community
Services Commissioner for the purposes of performing functions under the
Principal Act as directed by the Ombudsman and to provide for the
establishment of aCommunity Services Division of the Ombudsman’s Office
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©

©
(f)

@

(h)

(i)

@)

(k)
()

(m)
(n)

to perform the Ombudsman’s functions under the Principal Act, subject to
direction and delegation by the Ombudsman,

to provide for Community Visitors under the Principal Act to be appointed by
the Minigter for Community Services on the recommendation of the
Ombudsman,

to expand the categories of children in care and persons in care whose
Situation may be reviewed under the Principa Act,

to confer on the Ombudsman the function of reviewing the systems of
providers of community services (service providers) for handling complaints
and making reports and recommendations in relation to them,

to confer on the Ombudsman powers that the Ombudsman has under the
Ombudsman Act 1974 (the Ombudsman Act) for the purpose of carrying out
reviews under the Principal Act relating to children in care, personsin care,
complaint handling systems and deaths and for the purpose of inquiries and
investigations,

to apply to complaints under the Principal Act the powers of the Ombudsman
under the Ombudsman Act and the procedures of the Ombudsman Act, with
the effect that the grounds on which such acomplaint may be made (currently
limited to unreasonable actions) are the broader grounds under the
Ombudsman Act,

to confer on the Ombudsman the power to review deaths of children in care,
deaths of certain children at risk, deaths of children that may have been caused
by abuse or neglect or that occur in suspicious circumstances, deaths of
children in children’s detention centres and similar places and deaths of
personsin resdentia care who have a disability (reviewable deaths), and as
part of that power, to confer power to maintain a register of such degths,
formulate recommendations to prevent or reduce such desths, carry out
research projects, give out information and report in relation to such deaths,

to require service providers, the State Coroner, the Commissioner of Police
and other persons and bodies to notify the Ombudsman of reviewable deaths
and to provide information and assistance to the Ombudsman in relation to
such deeths,

to abolish the Community Services Review Council,
to enable the appointment of an additional Deputy State Coroner,
to require reviewable deaths to be reported to a police officer or a coroner,

to confer on the State Coroner or a Deputy State Coroner exclusive
jurisdiction to hold an inquest into a reviewable death,
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(0) torequirethe State Coroner to make awritten report to the Ombudsman about
areviewable desth after concluding or terminating an inquest into the death
of the person concerned and to provide other information to the Ombudsman,

(p) to enable the Ombudsman (with the approva of the Minister) or a Deputy
Ombudsman or Assistant Ombudsman (with theapprova of the Ombudsman)
to engage in paid duties outside his or her office,

() to enable the Ombudsman to appoint one or more Deputy Ombudsman and
to enable the Ombudsman to appoint a deputy for a Deputy Ombudsman or
an Assistant Ombudsman,

() toexcludethe Children’s Guardian from investigating areviewable desth and
from exercising functions relating to a dispute that is the subject of a
community services complaint within the meaning of the Principal Act,

(9 to exclude the Child Death Review Team from exercising review functions
in relation to reviewable deaths,

(t) to make consequentia and other amendments,

(u) toinsert savings and trangitional provisions consequential on the enactment
of the proposed Act.

Outline of provisions
Clause 1 sats out the name (also called the short title) of the proposed Act.

Clause 2 provides for the commencement of the proposed Act on aday or daysto
be appointed by proclamation.

Clause 3isaformal provision giving effect to the amendments to the Community
Services (Complaints, Reviews and Monitoring) Act 1993 set out in Schedule 1.

Clause 4 is a formal provision giving effect to the amendments to the Coroners
Act 1980 set out in Schedule 2.

Clause5isaformal provision giving effect to the amendments to the Ombudsman
Act 1974 set out in Schedule 3.

Clause 6 isaforma provision giving effect to the amendments to the Acts set out
in Schedule 4.
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Schedulel Amendment of Community Services
(Complaints, Reviews and Monitoring)
Act 1993

Extension of operation of Act to exercise of statutory functions

Under the Principa Act, complaints and reviews may currently be made or carried
out with respect to the provision of services by service providers. Service providers
include bodies, and persons, who as service providers exercise statutory functions.

Schedule 1 [5] inserts adefinition of service and rendering or providing a service
to makeit clear that the provisions of the Principal Act that extend to the provision
of services extend to statutory or other functions and the exercise of such functions.

Children in care

Schedule 1 [5] extends the categories of children in care for the purposes of the
Principal Act relating to review powers and reviewable death powers. Additional
categories include children who are protected persons within the meaning of
section 135 of the Children and Young Persons (Care and Protection) Act 1998,
who are the subject of a sole parental responsibility order under section 149 of that
Act and who are otherwise in the care of a service provider.

Abolition of Community Services Commission, office of Community
Services Commissioner and conferral of functions on Ombudsman

Schedule 1[21] inserts proposed Part 3. The proposed Part confers the community
services functions previously exercised by the Commissioner for Community
Services on the Ombudsman, except for functions relating to advocacy which have
been replaced (proposed section 11). References to additional functions conferred
under the proposed Act have aso been included as well as other functions relating
to monitoring and reviews and making recommendations.

Proposed section 12 requires the Ombudsman to establish a Community Services
Divison, as pat of the Ombudsman’'s Office to exercise the Ombudsman’s
functions under the proposed Act.

Proposed section 13 re-enacts the functions relating to the review of the situation
of children and other persons in care and extends them to groups of children or
personsin care.

Proposed section 14 confers a new function on the Ombudsman relating to the
review of complaints handling systems of service providers, including the power
to report and make recommendations.
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Proposed section 15 enabl esthe Ombudsman to use powers under the Ombudsman
Act, relating to the holding of investigations, obtaining information, holding
inquiries, entering premises, obtaining expert assistance and consultation. The
proposed section aso applies certain protections under the Ombudsman Act. The
powers have been conferred on the Ombudsman for the purpose of exercising
powers to monitor and review the delivery of community services, initiating
inquiriesinto matters affecting service providers and providers of visitable services
and carrying out reviews.

Proposed sections 16-19 re-enact powers under the Principal Act relating to
powers of entry and obtaining search warrants and a related offence. Proposed
section 20 makes it clear that the powers are in addition to the powers of the
Ombudsman under the Ombudsman Act, including any powers applied under the
Principd Act. The powers are conferred on the Ombudsman for the purpose of
exercisng powers to monitor and review the delivery of community services,
initiating inquiriesinto mattersaffecting service providers, carrying out reviewsand
investigating complaints.

Schedule 1 [4] substitutes the definitions of Community Services Commissioner
and Community Services Divison.

Schedule 1 [23] re-enacts the provision setting out the right to appeal to the
Administrative Decisions Tribuna about certain decisions under community
welfare legidation and other decisions reated to community services. The new
provision omits the current rights to apped about decisions of the Community
Services Commission to investigate a complaint and about other decisions of the
Commission. There will be no such right to apped against decisions of the
Ombudsman.

Schedule 1 [30] repeds provisons establishing the Community Services
Commission and the office of Commissioner for Community Services.

Schedule 1 [1], [18], [19], [24], [27], [32], [39], [37], [38] and [40]{45] make
consequential amendments.

Community Visitors

Schedule 1 [13] provides for Community Visitors to be gppointed by the Minister
for Community Servicesontherecommendation of the Ombudsman (currently they
are appointed by the Minister after consultation with the Community Services
Review Council).
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Schedule 1 [14] enables the Minister, on the recommendation of the Ombudsman,
to remove a Community Visitor from office on the ground of misbehaviour,
incompetence or incapacity. A person may not be removed from office because the
person is suffering from a disability or a temporary disability (other than mental
incapacity) unless the person isincapable of performing his or her duties.

Schedule 1 [17] enables the Ombudsman to investigate mattersraised in advice or
reports given by community visitors. Any such matter will be treated as a
complaint. The amendment also includes resdentid centres for handicapped
persons as services that may be visited by community visitors.

Complaints
Schedule 1 [22] inserts proposed Part 4 relating to complaints.

Proposed section 21 defines community services complaint, so that it includes
complaints about the conduct of service providers under the Ombudsman Act and
complaints under the Principal Act.

Proposed section 22 enables a person to make a complaint to the Ombudsman
about conduct of a service provider (or an employee of, or a person who acts for
or on behadf of, aservice provider) with respect to the provision, failure to provide,
withdrawal, variation or administration of a community service in respect of a
particular person or group of persons. This right does not affect any right to
complain under the Ombudsman Act.

Proposed section 23 sets out the persons who may make a community services
complaint.

Proposed section 24 applies the Ombudsman Act to a complaint made under the
Principal Act about the conduct of a service provider, and to the conduct of a
service provider, in the same way that it applies to a complaint made under the
Ombudsman Act and to the conduct of a public authority. Thiswill have the effect
of applying the procedures and functions of the Ombudsman under the
Ombudsman Act (including thoserelating to investigation, reporting and furnishing
of information) to complaints made under the Principa Act. The proposed section
aso gpplies the power to investigate a matter about which a complaint could be
made. The grounds for dealing with a complaint, and the grounds on which a
complaint can be made, will be those in the Ombudsman Act.

Proposed section 25 re-enacts the power to refer a complaint to another person or
body and retains the existing power to refer a complaint to the service provider
concerned for resolution.

Proposed section 26 re-enacts the existing provisions relaing to withdrawa of
complaints.
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Proposed section 27 re-enacts existing grounds on which acomplaint may be made
relating to public safety and public interest and significant questions about the care
of aperson by a service provider. These grounds are in addition to those under the
Ombudsman Act.

Reviewable deaths

The Child Death Review Team, established under legidation relating to the care
and protection of children, currently exercises review, research and
recommendation powers relating to deaths of children in care and other child
deaths. Degaths of persons in care who have a disability are reviewed by a body
established administratively. The proposed Act confers on the Ombudsman under
the Principal Act review and related functions relating to reviewable deaths and
removes functions relating to reviews from the Child Death Review Team insofar
asthey relate to reviewable deaths. It aso confers on the State Coroner jurisdiction
to hold an inquest into such deaths and requires desths to be notified (see
Schedule 2).

Schedule 1 [30] inserts proposed Part 6 which sets out the Ombudsman’ sfunctions
relating to reviewable deaths.

Proposed section 35 applies the proposed Part to the deaths of children in care,
deaths of children about whom (or about whose siblings) notifications have been
made within the 2 year period before desth, children whose deaths are or may be
dueto abuse or neglect or that occur in suspicious circumstances, deaths of children
in detention centres, correctiona centres and lock-ups, deaths of personswho are
in residential care provided by a service provider and authorised or funded under
the Disability Services Act 1993, desths of persons in residential centres for
handicapped persons and desths of persons who are in a target group within the
meaning of the Disability Services Act 1993 who receive assistance (of a kind
prescribed by the regulations) to live independently in the community.

Proposed section 36 confers on the Ombudsman the functions of monitoring and
reviewing reviewable deaths, formulating recommendations to prevent or reduce
deaths, establishing aregister of reviewable deaths and undertaking research.

Proposed section 37 requires the Registrar of Births, Deaths and Marriages, the
Director-Generd of the Department of Ageing, Disability and Home Care and the
State Coroner to notify the Ombudsman if notified of certain deaths.

Proposed section 38 imposes a duty on service providers, relevant Ministers for
sarvice providers and other persons, including the State Coroner and the
Commissioner for Children and Y oung People, to provide the Ombudsman with
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accessto records rel ating to reviewabl e deaths and copies of such records. The duty
extends to records that the person or body concerned may require other personsto
produce.

Proposed section 39 enables the Ombudsman to provide information obtained
under the proposed Part to certain persons.

Proposed section 40 protects persons who provide information under the proposed
Part.

Proposed section 41 enables the Ombudsman to establish advisory committees for
the purpose of assisting the Ombudsman in the exercise of functions under the
proposed Part.

Proposed section 42 enablesthe Ombudsman to use powers under the Ombudsman
Act, relating to the holding of investigations, obtaining information, holding
inquiries, entering premises, obtaining expert assistance and consultation for the
purpose of exercising powers under the proposed Part. The proposed section also
applies certain protections under the Ombudsman Act but removes protections
relating to lega professiond privilege that would otherwise apply.

Proposed section 43 requires the Ombudsman to report annualy on the
Ombudsman’'s work and activities under the proposed Part. The report (without
limiting other matters that may be included) must include a report about data
collected about reviewable desths, recommendations made and information about
theimplementation of previousrecommendations. The Ombudsman may a so make
areport to service providers or other appropriate persons or bodies.

Community Services Review Council

Schedule 1 [31] repeals provisions establishing the Community Services Review
Council.

Other amendments

Schedule 1 [2] omits an unnecessary word.

Schedule 1 [3] expands the objects of the Principa Act to include facilitating
awareness of the objects, principles and provisions of community welfare
legidation and providing for independent monitoring of community services and
programs.

Schedule 1 [6] updates a definition.
Schedule 1 [7] omits unnecessary definitions.
Schedule 1 [8] includes certain licensed organisations as service providers.
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Schedule 1[9] makes an authorised carer or designated agency within the meaning
of the Children and Young Persons (Care and Protection) Act 1998, and a
proprietor or an occupier of premises used as aresidentia centre for handicapped
persons, service providers for the purposes of the Principa Act.

Schedule 1 [10] makesit clear that notes included in the Principal Act do not form
part of that Act.

Schedule 1 [11] excludes the Ombudsman from the requirement to determine
issues, or make recommendations under the Principal Act, that do not conflict with
resources appropriated by Parliament for community services, the alocation of
resources by Government agencies in accordance with Government policy or
Government policy.

Schedule 1 [12] and [20] omit unnecessary references to a Minister’ stitle.

Schedule 1 [15], [16], [25] and [26] make amendments consequentid on the
insertion of the definition of relevant Minister by Schedule 1 [95].

Schedule 1 [28], [33] and [34] update references.
Schedule 1 [29], [46], [47] and [49] renumber provisions.

Schedule 1 [36] excludes an authorised carer within the meaning of the Children
and Young Persons (Careand Protection) Act 1998 from the categories of decision
makers who must record reasons for decisions and provide written reasons for
decisions.

Schedule 1 [39] extends the protection of acomplainant against retribution to the
Stuation where aperson takes action agai nst another person because another person
has made a complaint, proposes to bring or brings proceedings before the
Administrative Decisions Tribuna or provided or proposed to provideinformation.

Schedule 1 [48] confers on the Joint Committee on the Office of the Ombudsman
and the Police Integrity Commission power to review the operation of the Principal
Act 5 years after the date of assent to the proposed Act.

Schedule 1[50] and [51] insert savings and transitional provisions. The provisions
enable regulations to be made and make provison with respect to the former
Community Services Commission, its gaff, the former Commissioner for
Community Services and other matters.
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Schedule 2 Amendment of Coroners Act 1980

Additional Deputy State Coroner
Schedule 2 [1] enables an additiona Deputy State Coroner to be appointed.

Reviewable deaths

Schedule 2 [2] requires the death of certain persons to be reported to the coroner
or a police officer. The category of deaths concerned is the same as reviewable
deaths under the Principal Act (that is, deasthsof childrenin care, desths of children
about whom (or about whose siblings) notifications have been madewithin a2 year
period before death, deaths of children that are or may be due to abuse or neglect
or that occur in suspicious circumstances, deaths of personswho arein residential
care provided by a service provider and authorised or funded under the Disability
Services Act 1993, deaths of personsin residential centresfor handicapped persons
and deaths of personswho arein atarget group within the meaning of the Disability
Services Act 1993 who receive assistance (of akind prescribed by the regulations)
to live independently in the community). A police officer to whom such adeath is
reported must report the desth to acoroner or assistant coroner as soon as possible.

Schedule 2 [3] requires the State Coroner to provide to the Ombudsman dll
relevant information about a death that has been reported to the coroner and that
appears to the State Coroner to involve a death of a kind in respect of which the
State Coroner or Deputy State Coroner hasexclusivejurisdiction to hold an inquest
under proposed section 13AB (whichrelatesto reviewabledeaths). Theinformation
must be provided at the end of the inquest or if an inquest is not held.

Schedule 2 [5] prohibits amedica practitioner from giving a desth certificate for
aperson if of the opinion that the circumstances were such that it is areviewable
death in respect of which the State Coroner or a Deputy State Coroner has
exclusive jurisdiction to hold an inquest. Schedule 2 [4], [6] and [7] make
consequential amendments.

Schedule 2 [8] inserts proposed section 13AB. The proposed section conferson the
State Coroner or a Deputy State Coroner jurisdiction to hold an inquest into the
death or suspected death of apersonif it ppearsto the coroner that the person was,
or that there is reasonable cause to suspect the person was, a specified person. The
kinds of persons specified are the kinds of persons whose desths are reviewable
deaths under the Principa Act. Schedule 2 [9] makes a consequential amendment.
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Savings and transitional provisions

Schedule2[10] and [11] insert savings and transitiona provisions. The provisions
enable regulations to be made and make provision with respect to the application
of provisions inserted by the proposed Act.

Schedule 3 Amendment of Ombudsman Act 1974

Outside employment

Schedule 3[1] and [4] enable the Ombudsman (with the approva of the Minister)
or a Deputy Ombudsman or an Assistant Ombudsman (with the approvd of the
Ombudsman) to engagein paid duties outside his or her office. Currently, the office
of the Ombudsman, Deputy Ombudsman or Assistant Ombudsman is
automaticaly vacated if such employment is engaged in.

Additional appointments

Schedule 3 [2] enables the Ombudsman to appoint more than one Deputy
Ombudsman and requires the Ombudsman to gppoint a Deputy Ombudsman asthe
Community Services Commissioner for the purposes of the Principa Act.
Schedule 3 [3], [9], [7], [13] and [14] make consequential amendments.

Schedule 3 [6] enables the Ombudsman to appoint a person to act in the absence
of a Deputy Ombudsman or Assistant Ombudsman.

Other amendments

Schedule 3 [8] extends the Ombudsman’s power to obtain expert assistance in
relation to dl of the functions of the Ombudsman, rather than functions under the
Ombudsman Act.

Schedule 3[9] and 3[10] apply the provisions of the Ombudsman Act enabling an
appeal to the Supreme Court to determine whether the Ombudsman has
jurisdiction to conduct an investigation or proposed investigation to functions
exercised under any other Act. The amendments aso set out persons who may
make an application in the case of a community services complaint.

Schedule 3 [11] enables the Ombudsman to refer alega question arising out of a
decison of a service provider or a provider of a vidtable service that the
Ombudsman is investigating to the Administrative Decisions Tribunal.
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Schedule 3 [12] makes it an offence, without reasonable excuse, to refuse or
wilfully fal to comply with any lawful requirement of the Ombudsman or an
officer of the Ombudsman under other Acts in addition to the Ombudsman Act.

Schedule 3[15] and [17] insert savings and transitional provisions. The provisions
enable regulations to be made.

Schedule 3 [16] makes an amendment consequential on the amendments to
complaints procedures under the Principal Act.

Schedule 4 Amendment of other Acts

Schedule 4.1, 4.2 [4], 4.3 [3], 4.5 and 4.10 update references to provisions of the
Principd Act as a consequence of amendments made by Schedule 1 to the
proposed Act.

Schedule 4.2 [1] prohibits the Children’s Guardian from investigating reviewable
deaths and from investigating or resolving a dispute that is the subject of a
community services complaint.

Schedule 4.2 [3] and 4.3 [2] prohibit the Child Desth Review Team from
exercising functionswith respect to reviewable deaths. Schedule4.2[2] and 4.3[1]
make consequentia amendments.

Schedule 4.4 [1] and 4.6 make amendments as aresult of the appointment of more
than one Deputy Ombudsman.

Schedule4.4[2],4.7,4.8, 4.9 and 4.11 omit references to the Community Services
Commission.
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No , 2002

A Bill for

An Act to amend the Community Services (Complaints, Reviews and Monitoring)
Act 1993 and other Acts with respect to the monitoring of community services,
complaints about community services and the reporting and investigation of deeths
of children at risk and children and persons in care; to abolish the Community
Services Commission and confer its functions on the Ombudsman; and for other
purposes.




Clause 1 Community Services Legislation Amendment Bill 2002

The Legidature of New South Wales enacts:

1

Name of Act
ThisAct isthe Community Services Legidation Amendment Act 2002.

Commencement

This Act commences on a day or days to be appointed by
proclamation.

Amendment of Community Services (Complaints, Reviews and
Monitoring) Act 1993 No 2
The Community Services (Complaints, Reviews and Monitoring)
Act 1993 is amended as set out in Schedule 1.
Amendment of Coroners Act 1980 No 27
The Coroners Act 1980 is amended as set out in Schedule 2.

Amendment of Ombudsman Act 1974 No 68
The Ombudsman Act 1974 is amended as set out in Schedule 3.

Amendment of other Acts

The Acts specified in Schedule 4 are amended as set out in that
Schedule.
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Amendment of Community Services (Complaints, Reviews and Monitoring) Schedule 1
Act 1993

Schedule 1 Amendment of Community Services

[1]

[2]

[3]

[4]

(Complaints, Reviews and Monitoring)
Act 1993

(Section 3)

Long title

Omit “to congtitute, and confer and impose functions on, the Community
Services Commission”.

Insert instead “to confer and impose functions on the Ombudsman”.

Section 3 Objects and principles
Omit “and” where lastly occurring in section 3 (1) (e).
Section 3 (1) (f) and (9)

Omit section 3 (1) (f). Insert instead:

(f)  toencourage compliance with, and facilitate avareness
of, the objects, principles and provisons of the
community welfare legidation,

(g) to provide for independent monitoring of community
sarvices and programs, both generally and in particular
Cases.

Section 4 Definitions

Omit the definitions of Commission, Commissioner and public authority.
Insert instead in aphabetical order:

Community Services Commissioner means a Deputy
Ombudsman appointed as Community Services Commissioner
under section 8 (1A) of the Ombudsman Act 1974.

Community Services Division meansthe Community Services
Divison of the Ombudsman's Office established under
section 12.
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Act 1993

Section 4

Amendment of Community Services (Complaints, Reviews and Monitoring)

Insert in aphabetica order:

child in care means a child or young person under the age of
18 years.

@

(b)

©

(d)

(©

(f)

who is under the parental responsibility of the Minister
administering the Children and Young Persons (Care
and Protection) Act 1998, or

for whom the Director-General of the Department of
Community Services or a designated agency has the
care responsibility under section 49 of the Children and
Young Persons (Care and Protection) Act 1998, or

who is a protected person within the meaning of
section 135 of the Children and Young Persons (Care
and Protection) Act 1998, or

who is the subject of an out-of-home care arrangement
under the Children and Young Persons (Care and
Protection) Act 1998, or

who isthe subject of asole parentd responsibility order
under section 149 of the Children and Young Persons
(Care and Protection) Act 1998, or

who is otherwise in the care of a service provider.

parental responsibility, in relation to a child or young person,
meansall theduties, powers, respong bilities and authority that,
by law, parents have in relation to their children.

public authority has the same meaning as it has in the
Ombudsman Act 1974.

relevant Minister, in relation to a service provider, means.

@

(b)

in the case of a service provider that is a Government
Department, the Minister responsible for that
Department, or

in the case of a person or organisation authorised,
licensed or funded by a Minigter to provide a service,
that Minigter, or
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Act 1993

(©

©

in the case of the Home Care Service of New South
Wales or aperson or organisation funded by the Service
to provide a service, the Minister responsible for the
Home Care Service of New South Wales, or

in any other case, the Minister for Community Services.

residential centre for handicapped persons means.

@

()

premises declared to be a residentid centre for
handicapped persons under section 3A of the Youth and
Community Services Act 1973, or

premises licensed under Part 3 of the Youth and
Community Services Act 1973,

but does not include premises exempted from the requirement
to be licensed under that Act.

serviceincludes a statutory or other function, and rendering or
providing a service includes exercising such a function.

visitable service has the same meaning as it hasin section 8.

[6] Section 4, definition of “community welfare legislation”

Omit the definition. Insart instead:

community welfare legidation means the following Acts and
the instruments in force under those Acts:

@
()
©

()
(©
(f)
@
(h)
(i)

thisAct,
the Adoption Act 2000,

the Children and Young Persons (Care and Protection)
Act 1998,

the Community Welfare Act 1987,

the Disability Services Act 1993,

the Guardianship Act 1987,

the Home Care Service Act 1988,

the Youth and Community Services Act 1973,

any other Act relating to the provision of community
servicesthat is prescribed by the regulations.
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Schedule 1 Amendment of Community Services (Complaints, Reviews and Monitoring)

[7]

[8]

[9]

[10]

[11]

[12]

[13]

Act 1993

Section 4

Omit the definitions of Conciliation Divison, Divisonal Head,
I nvestigation Division, member, Registrar and Review Council.

Section 4, definition of “service provider”
Insert “or licensed” after “authorised” in paragraph (d).
Section 4, definition of “service provider”

Insert a the end of paragraph (f):
, or

(99 an authorised carer or designated agency within the
meaning of the Children and Young Persons (Careand
Protection) Act 1998, or

(h)  the proprietor or occupier of premises that consist of a
resdential centre for handicapped persons.

Section 4 (2)
Insert at the end of section 4:

(2) Notesincluded in this Act do not form part of this Act.
Section 5 Administration of community welfare legislation

Insert at the end of the section:

(2) This section does not apply to the exercise of any function of
the Ombudsman under this Act.

Section 7 Appointment of Community Visitors

Omit “Minister for Community Services’ wherever occurring.
Insert instead “Minister”.

Section 7 (1)

Omit “after consultation with the Review Council”.
Insert instead “ on the recommendation of the Ombudsman”.
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Community Services Legislation Amendment Bill 2002

Amendment of Community Services (Complaints, Reviews and Monitoring) Schedule 1
Act 1993

[14]

[15]

[16]

[17]

Section 7 (5) and (6)

Insert after section 7 (4):

©)

(6)

The Minister may at any time, on the recommendation of the
Ombudsman, remove a Community Visitor from office on the
ground of mishehaviour, incompetence or incapacity.

Despite subsection (5), a Community Vistor who has a
disability or a temporary disability (other than menta
incapacity) may not be removed from office on the ground of
incapacity unless the disability is such as to render the
Community Visitor incapable of performing the functions of a
Community Vigtor.

Section 8 Functions of Community Visitors

Omit “the Minister for Community Services and the Commission” from
section 8 (1) (d).

Insert instead “the relevant Minister in relation to the provider of the
visitable service and the Ombudsman’”.

Section 8 (3A)

Omit the subsection.

Section 8 (4)—(6)

Omit section 8 (4). Insert instead:

(4)

®)

The Ombudsman may investigate a matter concerning the
provision of services by the provider of a visitable service,
being a matter arising out of any advice or report given under
this section.

For the purposes of this Act and the agpplication of the
Ombudsman Act 1974, amatter investigated under this section
by the Ombudsman is taken to be a matter subject to a
complaint made about a service provider under Part 4 of this
Act.
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Community Services Legislation Amendment Bill 2002

Schedule 1 Amendment of Community Services (Complaints, Reviews and Monitoring)

[18]

[19]

[20]

[21]

Act 1993

(6) Inthissection:
visitable service means:

(&  anaccommodation service provided by the Department
of Community Services or the Department of Ageing,
Disability and Home Care, or by afunded agency where
aperson using the serviceis in the full-time care of the
service provider, or

(b) aresdentia centre for handicapped persons, or

(©0 aservice prescribed by the regulations as a visitable
service.

Section 9 Co-ordination of Community Visitors

Omit “Commission” wherever occurring. Insert instead “Ombudsman”.

Section 10 Annual report

Omit “Commission” from section 10 (1). Insert instead “Ombudsman”.

Section 10 (1)
Omit “for Community Services’.

Part 3
Omit the Part. Insert instead:

Part 3 Community services functions of
Ombudsman

Division 1 General functions

11 Community services functions of Ombudsman
(1) The Ombudsman has the following functions:

(@&  topromote and assist the development of standards for
the delivery of community services,

(b) to educate service providers, clients, carers and the
community generally about those standards,
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Community Services Legislation Amendment Bill 2002

Amendment of Community Services (Complaints, Reviews and Monitoring) Schedule 1

Act 1993

(©

©

©

(f)
@
(h)

(i)

@)

()

()

(m)
(n)

to monitor and review the delivery of community
services and related programs, both generally and in
particular cases,

to make recommendations for improvements in the
delivery of community services and for the purpose of
promoting the rights and best interests of personsusing,
or digible to use, community services,

to inquire, on his or her own initiative, into matters
affecting service providers and visitable services and
persons receiving, or digible to receive, community
sarvices or services provided by visitable services,

to recelve, assess, resolve or investigate complaints
under Part 4,

to assst service providersinimproving their complaints
procedures,

to assst in the making of complaints under Part 4 by
persons receiving, or eligible to receive, community
sarvices,

to provide information, education and training, and to
encourage others to do so, relaing to the making,
handling and resol ution of complaintsabout the delivery
of community services,

to promote access to advocacy support for persons
receiving, or digible to receive, community servicesto
ensure adequate participation in decision making about
the services they receive,

to review the causes and patterns of complaints under
Part 4 and identify waysin which those causes could be
removed or minimised,

to review the Situation of a child in care or a personin
care or agroup of children in care or agroup of persons
in care under section 13,

to review the systems of service providers for handling
complaints under section 14,

to review the causes and patterns of reviewable deaths
under Part 6 and identify ways in which those desths
could be prevented or reduced.
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Schedule 1

2

Community Services Legislation Amendment Bill 2002

Amendment of Community Services (Complaints, Reviews and Monitoring)
Act 1993

In the exercise of functions under this Act, the Ombudsman

may:

(&  consult and co-operate with other relevant investigative
agencies and those concerned with the determination of
the rights and interests of persons receiving, or eigible
to receive, community services, and

(b)  consult persons and groups with an interest in the
provision of community services, particularly
organisations of personsreceiving, or eligibletoreceive,
community servicesand those advocating their interests,
and

(00 have regard to the needs of those persons (such as
children) who are receiving, or are digible to receive,
community services and are least likdly or able to
complain.

12 Community Services Division of Ombudsman’s Office

@)

2

©)

(4)
®)

The Ombudsman is to establish a Community Services
Divison to perform the Ombudsman’s functions under this
Act, subject to the directions of the Ombudsman under
section 8A of the Ombudsman Act 1974 and the delegation of
those functions under section 10 of that Act.

The Community Services Divison is to comprise the
Community Services Commissioner, who is to head the
Division, and other staff employed to carry out the functions of
the Ombudsman under this Act.

Staff employed in the Community Services Divison may
undertake such other functions as may be delegated or directed
by the Ombudsman under the Ombudsman Act 1974.

The Community Services Division is to be established as a
branch of the Ombudsman’s Office.

Section 55A of the Public Sector Management Act 1988
applies to the Community Services Division.
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Community Services Legislation Amendment Bill 2002

Amendment of Community Services (Complaints, Reviews and Monitoring)
Act 1993

Division 2 Reviews

Schedule 1

13 Review of situation of children and other persons in care

(1) The Ombudsman may, on application or on the Ombudsman’s
owninitiative, review the situation of achild in care or aperson

in care, or of agroup of children in care or personsin care.

(2) In carrying out a review, the Ombudsman is to look at such
aspectsof thewelfare, status, progressand circumstances of the
child or children or the person or persons the subject of the
review as are referred to in the application or as the

Ombudsman thinks fit.

(3) Intheexerciseof functionsunder this section, the Ombudsman
may hear or receive submissions from any person, including a
child in care or person in care whose dStuation is being

reviewed.

(4) On completion of a review, the Ombudsman is to make a

report:

(@  setting out the results of the review, and

(b) advisng as to whether any change (and if so, what
change) in the circumstances of the child or children or
the person or persons the subject of the review would,
inthe Ombudsman’ sopinion, promotetheir welfareand

interests.

(5) The Ombudsman must give acopy of the report to the relevant
Minister in relation to the service provider concerned and to the

service provider concerned.
(6) Inthissection:

person in care means a person (other than achild in care) who

isin the care of a service provider.

14 Review of complaints handling systems

(1) The Ombudsman isto review the systems of service providers
for handling complaintsrelating to the provision of services by,

or the conduct of, service providers.
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Community Services Legislation Amendment Bill 2002

Amendment of Community Services (Complaints, Reviews and Monitoring)
Act 1993

(2) For that purpose, the Ombudsman may require the chief

executive or an employee of, or a person acting on behaf of, a
service provider to provide information about those systems
and their operation.

(3) The Ombudsman may:

Schedule 1
4
Division
15 Ap

(&  report from time to time on any matters relevant to the
exercise of the Ombudsman’s functions under this
section, and

(b)  make such recommendations from time to time as the
Ombudsman thinks fit.

A copy of areport containing recommendations.

(@&  must be given to the relevant Minister in relation to the
service provider concerned and to the service provider
concerned, and

(b) may be given to any other person or body, as the
Ombudsman thinks appropriate.

3 Application of powers under Ombudsman
Act 1974

plication of provisions of the Ombudsman Act 1974 to reviews

and other functions

@)

)

For the purpose of exercising functionsunder section 11 (1) (c),
(d) or () or conducting a review under section 13 or 14,
sections 17-24 (except section 21B) and 36 of the Ombudsman
Act 1974 apply to or in respect of the exercise of those
functions or that review in the same way as they apply to or in
respect of an investigation of a complaint by the Ombudsman
under that Act, subject to any necessary modifications and to
any modifications prescribed by the regulations.

For that purpose, those provisions apply to or in respect of a
service provider or aprovider of avisitable service (whether or
not a public authority) or an employee, or a person acting on
behalf of, a service provider or aprovider of avisitable service
in the same way as they apply to a public authority.
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Community Services Legislation Amendment Bill 2002

Amendment of Community Services (Complaints, Reviews and Monitoring) Schedule 1

Act 1993

(3) For the purposes of this section, section 19 of the Ombudsman
Act 1974 does not apply to the exercise of a function under
section 11 (2) (c), (d) or (e).

Division 4

Additional functions

16 Application of Division

The Ombudsman may exercise functions under this Division
for the purposes of the Ombudsman’s functions under
section 11 (1) (¢), (d) or (e), Division 2, Part 4 or Part 6.

17 Powers of entry

(1) The Ombudsman may enter any part of premises a or from
which thefunctionsof aservice provider are exercised and may
there exercise the powers conferred by this section, but only if:

el

@

(b)

©

©

in a case where the power is exercised under delegation
by an officer of the Ombudsman, the officer is in
possession of a certificate of authority issued by the
Ombudsman and produces the certificate if required to
do so by a person agpparently in occupation of the
premises, and

the Ombudsman gives reasonable notice to an occupier
of the premises of intention to exercise the power,
unlessthe giving of notice would defeat the purpose for
which it isintended to exercise the power, and

the Ombudsman exercises the power at a reasonable
hour of the day, unless it is being exercised in an
emergency, and

the Ombudsman uses no more force than is reasonably
necessary.

The Ombudsman is not entitled to enter apart of premises used
for resdential purposes, except:

@
()

with the consent of the occupier, or
under the authority of a search warrant.
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Community Services Legislation Amendment Bill 2002

Amendment of Community Services (Complaints, Reviews and Monitoring)

Act 1993

(3) The Ombudsman may do any of the following:

@
(b)

(©

(d)
©

(f)

inspect the premises and make notes in relation to the
inspection,

examine, seize, retain or remove any equipment that the
Ombudsman reasonably believesis, has been or may be
used in connection with a complaint or other matter
being investigated,

require a person having access to records relating to the

conduct of the premises or the delivery of services to
produce records for inspection,

make copies of, or take extracts from, those records,

for the purpose of further examination, take possession
of, and remove, any of those records,

require the owner or occupier of those premises to
provide the Ombudsman with such assistance and
facilities asis or are reasonably necessary to enable the
Ombudsman to exercise functions under this section.

(4) The Ombudsman may ask any person on the premises to
answer questions, or to produce records, relating to the delivery
of services a or from the premises.

(5) If damageiscaused by the exercise of powers conferred by this
section, the Minister isto pay reasonable compensation for the
damage unlessthe exercise of the powerswas obstructed by the
occupier of the premises.

(6) A Magigtrate may, on the application of the Ombudsman, issue
a summons requiring a person:

@

(b)

to produceto aLoca Court any records that the person
summoned has failed to produce in accordance with a
requirement made under this section, or

to appear before a Loca Court and give evidence in
relation to a matter in respect of which the person has
falled to answer a question in accordance with such a
requirement.
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Community Services Legislation Amendment Bill 2002

Amendment of Community Services (Complaints, Reviews and Monitoring) Schedule 1
Act 1993

(7) Documents produced in response to a summons under this

section:

(@ ae a the request of the Ombudsman, to be made
available to enable the Ombudsman to make copies of,
or take extracts from, the records, and

(b)  aretobereturned to the person summoned no later than
7 days after their production to the Local Court.

(8) A personwho, having been served with a summons under this

section, fails to comply with the summons is guilty of an
offence.

Maximum penalty (subsection (8)): 20 penalty units.

Search warrants
(1) The Ombudsman may apply to an authorised justice for a

search warrant if the Ombudsman has reasonable grounds for

believing that:

(&  onspecified premises, thisAct is being contravened, or

(b)  entry to specified premises for the purpose of carrying
out a search is necessary for the purposes for which
powers under this Division may be exercised.

An authorised justice to whom an application is made under
this section may, if satisfied that there are reasonable grounds
for doing so, issue asearch warrant to the Ombudsman to enter
and search the premises.

Part 3 of the Search Warrants Act 1985 applies to a search
warrant issued under this section.

On entering any premises on the authority of a search warrant
issued under this section, the Ombudsman may search the
premises and may seize and carry away anything considered by
the Ombudsman to be evidence of a contravention of this Act.

This section does not authorise the Ombudsman to carry away
anything for which the Ombudsman does not give areceipt.

In executing a search warrant, the Ombudsman must be
accompanied by a police officer.
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Community Services Legislation Amendment Bill 2002

Schedule 1 Amendment of Community Services (Complaints, Reviews and Monitoring)
Act 1993

(7) Inthissection:

authorised justice has the same meaning as in the Search
Warrants Act 1985.

19 Offence: obstructing the Ombudsman
A person who:

(@  prevents the Ombudsman from exercising a function
under section 17, or

(b)  hinders or obstructs the Ombudsman in the exercise of
such afunction, or

()  without reasonable excuse, refuses or fails to comply
with arequirement made or to answer a question of the
Ombudsman asked in accordance with section 17, or

(d)  furnishes the Ombudsman with information knowing
that it isfase or mideading in amateria particular,

is guilty of an offence.
Maximum penalty: 20 pendlty units.

20 Relationship to Ombudsman Act 1974

ThisDivisonisin addition to, and does not derogate from, any
functions of the Ombudsman under the Ombudsman Act 1974,
including any function exercised as a result of the application
of aprovison of that Act to afunction carried out under this
Act.

[22] Part4
Omit the Part. Insert instead:

Part 4 Complaints

21 Definition
In this Part;

community services complaint means a complaint about a
service provider made under this Act or the Ombudsman
Act 1974.
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Community Services Legislation Amendment Bill 2002

Amendment of Community Services (Complaints, Reviews and Monitoring)
Act 1993

22 Complaints about service providers

(1) A person may make acomplaint to the Ombudsman about the
conduct of a service provider with respect to the provision,
failure to provide, withdrawal, variation or administration of a
community servicein respect of aparticular person or group of

persons.

(2) A complaint under subsection (1) may be made about the
conduct of any person who is an employee of, or who acts for

or on behdf of, aservice provider.

(3) A complaint may be made oraly or in writing.

(4) A person may not complain about conduct that is conduct of a
kind referred to in Schedule 1 (other than items 6, 12 and 17)

of the Ombudsman Act 1974.

(5) Thissectionisin addition to, and does not derogate from, any
right of a person to complain to the Ombudsman under the
Ombudsman Act 1974 about the conduct of aservice provider.

Note. A complaint may be made under the Ombudsman Act 1974 in
relation to conduct of a public authority, being an action or inaction or

Schedule 1

alleged action or inaction relating to a matter of administration.

23 Who may make a complaint?

(1) A community services complaint may be made by any person
who demongtratesto the satisfaction of the Ombudsman that he
or she has a genuine concern in the subject-matter of the

complaint.

(2) Without limiting the generdity of subsection (1), a complaint
may be made by any person who isresponsible for, or isanext
friend of, the person in respect of whom the relevant service

was provided, withdrawn, varied or administered.

(3) A person who is, in the opinion of the Ombudsman,
unjustifiably interfering in a matter is not entitled to make a

complaint in relation to the matter.
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Community Services Legislation Amendment Bill 2002

Amendment of Community Services (Complaints, Reviews and Monitoring)
Act 1993

(4) In determining whether a person is unjustifiably interfering in
amatter, the Ombudsman is to take into account, to the extent
that it is practicable to do so, the wishes and interests of any
other persons who have an interest in the matter.

(5) This section has effect despite any provison of the
Ombudsman Act 1974.

Application of Ombudsman Act 1974 to complaints under this
Act

(1) TheOmbudsman Act 1974 (other than section 12 (1) and (4) of
that Act) appliesto or in respect of acomplaint made under this
Act about the conduct of a service provider, and any conduct
of a sarvice provider, in the same way that it appliesto or in
respect of a complaint made under that Act about the conduct
of apublic authority or to conduct of a public authority.

(2) For that purpose:
(& a complant made under this Act is taken to be a

complaint made under section 12 (1) of the Ombudsman
Act 1974, and

(b)  section 13 (1) of that Act applies to conduct about
which a complaint could be made under this Act, and

() a savice provider (including any person who is an
employee of, or who acts for or on behalf of, a service
provider) is taken to be a public authority, and

(d)  the Ombudsman has the same functions in relation to
the investigation of, reporting on and furnishing of
information about a complaint under this Act as the
Ombudsman has under the Ombudsman Act 1974, and

(e  section 26A of that Act appliesin respect of areport by
the Ombudsman about acomplaint made under thisAct.

(3) Despite subsection (1), the Ombudsman is not required to give
notice of acomplaint or an investigation if the giving of notice
will or islikely to:

(&  pregudicethe investigation of the complaint, or

(b) placethe hedth or safety of a person to whom aservice
is provided at risk, or
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Community Services Legislation Amendment Bill 2002

Amendment of Community Services (Complaints, Reviews and Monitoring) Schedule 1

Act 1993

() place the complainant at risk of intimidation or
harassment.

Note. Under the Ombudsman Act 1974, the Ombudsman may make
preliminary inquiries about a complaint, deal with a complaint by
conciliation or investigate a complaint and may investigate conduct
whether or not there has been a complaint.

25 Referral of complaints about service providers or to service
providers for resolution

26

(1)

2

3

4)

The Ombudsman may refer a community services complaint
(or any part of a community services complaint) to another
person or body (including a service provider) if it appears that
the complaint raisesissuesthat may requireinvestigation by the
other person or body.

Despite the referral of acomplaint (or part of acomplaint), the
Ombudsman may, if the Ombudsman considers there are
appropriate reasons to do so, continue to ded with the
complaint.

The Ombudsman may, if of the opinion that it is appropriate to
do so, refer acomplaint (or part of acomplaint) to the service
provider for resolution, if possible.

A sarvice provider to whom a complaint (or part of a
complaint) is referred under this section must report to the
Ombudsman on the outcome of that referral.

Can a complaint be withdrawn?

@)
)

A complainant may withdraw acommunity services complaint
at any time by notice in writing to the Ombudsman.

On the withdrawal of acomplaint, the Ombudsman may cease
to deal with it or may continue to deal with the matter the
subject of the complaint if it appears to the Ombudsman that:

(@  the matter raises a significant issue of public safety or
public interest, or

(b) the matter raises a ggnificant question as to the
appropriate care or treatment of a person by a service
provider.
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Community Services Legislation Amendment Bill 2002

Schedule 1 Amendment of Community Services (Complaints, Reviews and Monitoring)

[23]

Act 1993

27  Additional grounds for investigating complaint

In addition to any ground on which the Ombudsman may
investigate a community services complaint under the
Ombudsman Act 1974, the Ombudsman may investigate any
such complaint if it appears to the Ombudsman that:

(@  thecomplaint raises asgnificant issue of public safety
or public interest, or

(b)  the complaint raises a significant question as to the
appropriate care or trestment of a person by a service
provider.

Section 40
Omit the section. Insert instead:

40 Applications to Administrative Decisions Tribunal for reviews of
decisions

(1) A person may apply to the Tribunal for areview of any of the
following decisions:

(& a decison tha is a reviewable decison under
section 193 of the Adoption Act 2000, section 36 of the
Adoption Information Act 1990, section 20 of the
Disability Services Act 1993 or section 245 of the
Children and Young Persons (Care and Protection)
Act 1998,

(b) a decison made by a person or body under the
community welfare legidation where the legidation
expresdy provides that the decison is a reviewable
decision for the purposes of this section,

(¢) adecison that was made by arelevant decison maker
and is of a class prescribed by the regulations for the
purposes of this section,

(d a decison made by any State Minigster, any
Commonwedth Minister or any public authority, not
being arelevant decision maker, if it iswithin aclass of
decisionsthat, with the consent of the Minister or public
authority, is prescribed by the regulations for the
purposes of this section.
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Community Services Legislation Amendment Bill 2002

Amendment of Community Services (Complaints, Reviews and Monitoring) Schedule 1

Act 1993
(2) Inthissection:
relevant decision maker means the following:
(@  theMinister for Community Services,
(b)  theMinister for Ageing,
(©  theMinigter for Disahility Services,
(d) the Director-Genera of the Department of Community
Services,
() the Director-Genera of the Department of Ageing,
Disahility and Home Care,
()  aserviceprovider (other than an authorised carer within
the meaning of the Children and Young Persons (Care
and Protection) Act 1998).
[24] Section 43 Alternatives to Tribunal determining the matter

[25]

[26]

[27]

Omit section 43 (2) (b). Insert instead:

(b)  totheOmbudsman recommending that consideration be
given to investigation or resolution of the matter under
this Act or the Ombudsman Act 1974, or

Section 44 Additional powers of Tribunal

Omit “relevant Minister” from section 44 (2).

Insert instead “person who made the decision concerned or the relevant
Minister, if the decision was made by a service provider”.

Section 44 (4)
Omit the subsection.

Section 45 Right of appearance

Omit section 45 (2). Insert instead:

(2) The Ombudsman has a right to appear in proceedings before
the Tribuna in order to assist the Tribuna otherwisethan asa

party.
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Schedule 1

[28]

[29]

[30]

Community Services Legislation Amendment Bill 2002

Section 46 Costs

Amendment of Community Services (Complaints, Reviews and Monitoring)
Act 1993

Omit “Divisona Head or the Registrar” from section 46 (3).
Insert instead “Registrar of the Tribuna”.

New section 40 and sections 41-46

Renumber new section 40 (as inserted by Schedule 1 [23]) and
sections 4146 as sections 28-34.

Part 6

Omit the Part. Insert instead:

Part 6 Reviews of deaths of children in care and
certain other children and persons with
disabilities in care

35 Application of Part

(1) This Part gpplies in respect of the deaths of the following
persons (in this Part referred to as reviewable deaths):

@
(b)

(©

(d)
(©

achild in care,

a child in respect of whom a report was made under
Part 2 of Chapter 3 of the Children and Young Persons
(Care and Protection) Act 1998 within the period of 2
yearsimmediately preceding the child’s death,

achild who isasbling of achild in respect of whom a
report was made under Part 2 of Chapter 3 of the
Children and Young Persons (Care and Protection)
Act 1998 within the period of 2 years immediately
preceding the child's death,

achild whose death is or may be due to abuse or neglect
or that occurs in suspicious circumstances,

a child who, at the time of the child’'s death, was an
inmate of a children’s detention centre, a correctional
centre or a lock-up (or was temporarily absent from
such a place),
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Act 1993

(f)

@

aperson (whether or not a child) who, at the time of the
person’ s degth, wasliving in, or was temporarily absent
from, residential careprovided by aservice provider and
authorised or funded under the Disability Services
Act 1993 or aresidentid centre for handicapped persons
(inthis Part referred to asaperson in residential care),

a person (other than a child in care) who isin a target
group within the meaning of the Disability Services
Act 1993 who recelves from a service provider
assistance (of a kind prescribed by the regulations) to
enable the person to live independently in the
community.

(2) InthisPart:
child means a person under the age of 18 years.

36 Systemic review of deaths of children at risk of harm, children in
care or other persons in care

(1) The Ombudsman has the following functions:

@
(b)

(©

(d)

to monitor and review reviewable deaths,

to formulate recommendations as to policies and
practicesto be implemented by government and service
providers for the prevention or reduction of deaths of
childrenin care, children at risk of desth dueto abuse or
neglect, children in detention centres, correctiona
centres or lock-ups or personsin residentia care,

to maintain aregister of reviewable deaths occurring in
New South Waes after a date prescribed by the
regulations classifying the desths according to cause,
demographic criteria or other factors prescribed by the
regulations,

to undertake research or other projects for the purpose
of formulating strategies to reduce or remove risk
factors associated with reviewable degths that are
preventable.
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Community Services Legislation Amendment Bill 2002

Amendment of Community Services (Complaints, Reviews and Monitoring)
Act 1993

2

For the purpose of exercising those functions the Ombudsman

may:

(@  keep under scrutiny systems for reporting reviewable
desths, and

(b)  undertake detailed reviews of information relating to
reviewable desths, and

(c andyse data with respect to the causes of reviewable
deaths to identify patterns and trends relating to those
degths, and

(d)  consult with and obtain advice from any person or body
having appropriate expertise.

37 Notification to Ombudsman of reviewable deaths

38

@)

2

©)

TheRegistrar of Births, Deathsand Marriages must providethe
Ombudsman with a copy of death registration information
relating to a child’ s death not later than 30 days after receiving
the information.

The Director-Genera of the Department of Ageing, Disability
and Home Care must provide the Ombudsman with copies of
any notification received by the Director-Genera relating to a
reviewable desth not later than 30 days after receiving the
notification.

It isthe duty of the State Coroner to notify the Ombudsman of
any reviewable death notified to the State Coroner not later
than 30 days after receiving the notification.

Provision of information and assistance to Ombudsman

@)

It is the duty of each of the following persons, namely:

(& a sevice provider (whether or not a government
agency),

(b)  thechief executive officer of a service provider,

(c therdevant Minister for a service provider,

(d)  the Department Head, chief executive officer or senior
member of any department of the government, statutory
body or local authority,

(¢  the Commissioner of Police,
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Amendment of Community Services (Complaints, Reviews and Monitoring) Schedule 1

(f)  the Commissioner for Children and Y oung People,
(90 the State Coroner,
(h)  theholder of any office prescribed by the regulations,

to provide the Ombudsman with full and unrestricted accessto
records that are under the person’s control, or whose
production the person may, in an official capacity, reasonably
require, being records to which the Ombudsman reasonably
requires accessfor the purpose of exercising the Ombudsman’s
functions under this Part.

Access to which the Ombudsman is entitled under this section
includes the right to inspect and, on request, to be provided
with copies of, any record referred to in subsection (1) and to
ingpect any non-documentary evidence associated with any
such record.

A provision of any Act or law that restricts or denies accessto
records does not prevent a person to whom this section applies
from complying, or affect the person’s duty to comply, with
this section.

Information to be provided by Ombudsman

The Ombudsman may provide to the Children’s Guardian, the
Commissioner for Children and Y oung People, the Child Desth
Review Team, an advisory committee established under this
Part or apublic authority or service provider that has arelevant
interest, information or copies of documents, obtained by the
Ombudsman under this Part, if the Ombudsman thinks it
appropriate to do so.

40 Protections relating to information provided under this Part

If information is provided under this Part:

(@ the furnishing of the information is not, in any
proceedings before a court, tribuna or committee, to be
held to congdtitute a breach of professona etiquette or
ethics or a departure from accepted standards of
professiona conduct, and

(b)  no liability for defamation is incurred because of the
provision of the information, and
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41

42

43

Community Services Legislation Amendment Bill 2002

Amendment of Community Services (Complaints, Reviews and Monitoring)
Act 1993

()  the provision of the information does not congtitute a
ground for civil proceedings, for malicious prosecution
or for congpiracy.

Advisory committees

(1) The Ombudsman may establish advisory committees for the
purpose of asssting the Ombudsman in the exercise of
functions under this Part.

(2) The composition and terms of appointment of any such
committee are to be as determined by the Ombudsman.

Application of provisions of the Ombudsman Act 1974 to this
Part

(1) For the purpose of exercisng functions under this Part,
sections 17-24 (except section 21B) and 36 of the Ombudsman
Act 1974 apply to or in respect of the exercise of those
functionsin the same way that they apply to or in respect of an
investigation of acomplaint by the Ombudsman under that Act,
subject to any necessary modifications and to any
modifications prescribed by the regulations.

(2) For that purpose, those provisions apply to or in respect of a
service provider (whether or not a public authority) or an
employee, or aperson acting on behalf of, aservice providerin
the same way as they apply to a public authority.

(3) For the purpose of the agpplication of sections 21 (3) and
21A (2) of the Ombudsman Act 1974 under this section, the
Ombudsman is not required to set aside a requirement, and is
not prevented from exercising a power, because of a clam by
apublic authority based on legd professiond privilege.

Reports

(1) The Ombudsman must, as soon as practicable after 30 Junein
each year, prepare an annua report on the Ombudsman’ swork
and activities under this Part for the preceding 12 months and
furnish the report to the Presiding Officer of each House of
Parliament.
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Act 1993

[31]

[32]

[33]

[34]

[35]

(2) Without limiting any other matter that may be included, the
report is to include the following:

(&  areport asto data collected and information relating to
reviewable deaths that occurred in the State during the
period covered by the report,

(b) any recommendations made for the purposes of
section 36 (1) (b) in the period covered by the report,

(o) information with respect to the implementation or
otherwise of previous recommendations (as

appropriate).
(3) The Ombudsman may, from time to time, report to a service
provider or other appropriate person or body on a matter

relating to a reviewable death or arising out of the exercise of
the Ombudsman’ s functions under this Part.

(4) Section 30 (2) and (3) of the Ombudsman Act 1974 apply to an
annual report under this section in the same way as they apply
to an annual report under that section.

Part 8 The Community Services Review Council

Omit the Part.

Section 114 Reasons to be given for certain decisions
Omit section 114 (2).

Section 114 (4), definition of “relevant decision maker”

Omit “Aged Services’ from paragraph (b).
Insert instead “Ageing’.

Section 114 (4), definition of “relevant decision maker”

Omit “Ageing and Disability Department” from paragraph ().
Insert instead “ Department of Ageing, Disability and Home Care’.

Section 114 (4), definition of “relevant decision maker”

Omit paragraph (f).
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Community Services Legislation Amendment Bill 2002

Schedule 1 Amendment of Community Services (Complaints, Reviews and Monitoring)
Act 1993
[36] Section 114 (4), definition of “relevant decision maker”, paragraph (g)

[37]

[38]

[39]

[40]

[41]

[42]

[43]

[44]

Insert “(other than an authorised carer within the meaning of the Children
and Young Persons (Care and Protection) Act 1998)" after “service
provider”.

Section 115 Service of documents on the Commission

Omit the section.

Section 116 Notices etc to be written in other languages

Omit “Commission” wherever occurring. Insert instead “Ombudsman”.
Section 117 Protection of complainant against retribution

Insert “or any other person” after “other person” in section 117 (1).
Section 117 (1)

Omit “Commission” wherever occurring. Insert instead “Ombudsman”.
Section 118 Offence: improper disclosure of information

Omit the section.

Section 119 Exclusion of personal liability

Omit paragraphs (b) and (c). Insert instead:

(b) any person acting under the direction of the
Ombudsman or any officer of the Ombudsman,

Section 119

Omit “member of the staff of the Commission, the Commissioner”.
Insert instead “Ombudsman”.

Section 121 Jurisdiction of Commission and Ombudsman

Omit the section.
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Amendment of Community Services (Complaints, Reviews and Monitoring) Schedule 1
Act 1993

[45]

[46]

[47]

[48]

[49]

[50]

Section 126 Review of Act

Omit the section.

Sections 113, 114, 116, 117, 119, 120, 122, 123, 124

Renumber sections 113, 114, 116, 117, 119, 120, and 122-124 as
sections 44-52.

Part 9
Renumber as Part 7.

New section 53

Insert after new section 52;

53 Review of Act

(1) The Joint Committee (within the meaning of the Ombudsman
Act 1974) isto review this Act to determine whether the policy
objectives of the Act remain valid and whether the terms of the
Act remain appropriate for securing those objectives.

(2) Thereview is to be undertaken as soon as possible after the
period of 5 years from the date of assent to the Community
Services Legidation Amendment Act 2002.

(3) A report on the outcome of the review is to be tabled in each
House of Parliament within 12 months after the end of the
period of 5 years.

Schedule 1 Savings and transitional provisions

Omit “Section 123" from the section reference. Insert instead “ Section 51”.

Schedule 1, clause 1 (1)

Omit “this Act.”. Insert instead:
the following Acts:
Community Services Legidation Amendment Act 2002
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Community Services Legislation Amendment Bill 2002

Amendment of Community Services (Complaints, Reviews and Monitoring)

Act 1993

Schedule 1

Insart after clause 1;

2 Definitions

In this Schedule;

former Commisson means the Community Services
Commission congtituted under section 77, asin force beforeits
reped by the 2002 amending Act.

former Commissioner meansthe person who held officeasthe
Commissioner for Community Servicesimmediately beforethe
repedl of section 78 by the 2002 amending Act.

2002 amending Act meansthe Community ServicesLegidation
Amendment Act 2002.

3 Community Visitors

(1)

2

Nothing in the 2002 amending Act affects the gppointment of
a peson as a Community Vigtor if the person was,
immediately before the amendment of section 7 (1) by the 2002
amending Act, a Community Vigtor.

Any such person is taken to have been appointed under
section 7 (1) as s0 amended and this Act, including
section 7 (5) and (6) as inserted by the 2002 amending Act,
applies accordingly.

4  Existing reviews

@)

2

This clause appliesto areview under Part 3 undertaken but not
completed by the former Commission immediately before the
subgtitution of Part 3 by the 2002 amending Act.

The Ombudsman may complete the review and Part 3, as
substituted by the 2002 amending Act, applies to any such
review.

5 Existing complaints

(1)

This clause applies to a complaint made under Part 4 but not
findly dedt with by the former Commission immediately
before the substitution of Part 4 by the 2002 amending Act.
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Amendment of Community Services (Complaints, Reviews and Monitoring) Schedule 1
Act 1993

(2) The Ombudsman may deal with the complaint asif it had been

made under Part 4 as so substituted and that Part appliesto any
such complaint.

Reviews by Administrative Decisions Tribunal
(1) Nothing in the 2002 amending Act affects an application for

review made to the Tribunal under section 40 before the
subgtitution of that section by that amending Act, except as
provided by this clause.

Proceedings on any review under section 40 (1) (b) or (c) (asin
force immediately before the substitution of section 40 by
the 2002 amending Act), and not finally dedlt with before the
subgtitution of that section, must be discontinued by the
Tribund.

Community Services Commission
(1) On the repeal of Pat 6 by the 2002 amending Act, the

Community Services Commission is abolished.

On the abolition of the Commission, any assets, rights and
liabilities of the Commission become the assets, rights and
liabilities of the Crown.

In this clause

assets means any lega or equitable estate or interest (whether
present or future and whether vested or contingent) in real or
persona property of any description (including money), and
includes securities, choses in action and documents.

liabilities means dl liabilities, debts and obligations (whether
present or future and whether vested or contingent).

rights means al rights, powers, privileges and immunities
(whether present or future and whether vested or contingent).

Community Services Commissioner
(1) The person who, immediately before the repea of Part 6 by

the 2002 amending Act, held office as Commissioner for
Community Services:

(&  ceasesto hold that office, and
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Community Services Legislation Amendment Bill 2002

Amendment of Community Services (Complaints, Reviews and Monitoring)
Act 1993

(b) istakento begppointed as a Deputy Ombudsman under
the Ombudsman Act 1974 for a period of 3 years
commencing on the commencement of this clause.

(2) A person who ceases under this clause to hold office is not
entitled to any remuneration or compensation because of the
loss of that office.

Staff of the Community Services Commission

(1) Onthereped of Part 6 by the 2002 amending Act, the group of
daff atached to the former Commission is abolished as a
Department of the Public Service.

(2) That group of staff isadded on that repeal to the Ombudsman’s
Office.

Community Services Review Council
On the reped of Part 8 by the 2002 amending Act:

(@  the Community Services Review Council is abolished,
and

(b) aperson holding office as a member of that Council
ceases to hold that office and is not entitled to
compensation because of ceasing to hold that office.

Construction of certain references

A reference in another Act or in an instrument made under an
Act or in any document:

@ to the Community Services Commission or the
Commissioner for Community Servicesisto beread as
areference to the Ombudsman, or

(b) to aprovision of this Act repeded or renumbered by
the 2002 amending Act extends to the corresponding
provision of thisAct or to the renumbered provision, or

(© to any act, matter or thing referred to in any such
repedled or renumbered provison extends to the
corresponding act, matter or thing referred to in the
corresponding provision of this Act or the renumbered
provision.
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Act 1993

12 Transitional reference to community welfare legislation

A reference in this Act to the community welfare legidation
includes a reference to the following Acts and the instruments
made under those Acts:

(@&  the Adoption of Children Act 1965 and the Adoption
Information Act 1990 (but only until their reped by the
Adoption Act 2000 and, after their repeal, only in
connection with acts or omissions done or omitted
before their reped),

(b)  the Children (Care and Protection) Act 1987 (but only
until its repeal by the Children and Young Persons
(Care and Protection) Act 1998 and, after its reped,
only in connection with acts or omissions done or
omitted before its repedl).

13 Transitional reference

A reference in Part 3 or Part 6, as substituted by the 2002
amending Act, to achild in careincludes areference to achild
who is subject to an arrangement for the care of achild referred
to in section 19 (4) (a), (¢), (d), (e) or (f) of the Children (Care
and Protection) Act 1987.
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Community Services Legislation Amendment Bill 2002

Schedule 2 Amendment of Coroners Act 1980

Sche

[1]

[2]

[3]

[4]

dule 2 Amendment of Coroners Act 1980

(Section 4)

Section 4A State Coroners and Deputy State Coroners

Omit “2” from section 4A (1). Insert instead “3”.

Section 12A Obligation to report death
Omit “or 13A” from section 12A (1) (a). Insert instead “, 13A or 13AB”.

Section 12A (3A) and (3B)

Insert after section 12A (3):

(3A) The State Coroner isto provide to the Ombudsman all relevant
material held by the State Coroner relating to a death or
suspected death referred to in section 13AB (1), or the death of
aperson under the age of 18 yearsin the circumstances set out
in section 13A (1) (c), as soon as practicable after a decison
not to hold an inquest into the death or suspected degath
concerned is made or, if an inquest is held, as soon as
practicable after the conclusion or termination of the inquest.

(3B) The requirements of subsection (3A) are in addition to any
requirements of Part 6 of the Community Services (Complaints,
Reviews and Monitoring) Act 1993.

Section 12B Medical practitioner must not certify cause of death if death
is reportable to a coroner

Omit section 12B (1) (g). Insert instead:

(90 the person died while in or temporarily absent from a
hospital within the meaning of the Mental Health
Act 1990 and while the person was a resdent at the
hospital for the purpose of receiving care, trestment or
assistance,
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Amendment of Coroners Act 1980 Schedule 2

[5]

[6]

[7]

[8]

Section 12B (1) (i)

Insert after section 12B (1) (h):

(i)

the person died in circumstances that are examinable as
referred to in section 13AB (Child or disability desths
examinable only by State Coroner or Deputy State
Coroner).

Section 12B (2) (b)
Omit “or (h)”. Insert instead “, (h) or (i)".

Section 13 Inquests into deaths or suspected deaths

Omit section 13 (2) (h). Insert instead:

(h)

Section 13AB

the person died while in or temporarily absent from a
hospital within the meaning of the Mental Health
Act 1990 and while the person was a resident at the
hospital for the purpose of receiving care, trestment or
assistance.

Insart after section 13A:

13AB Child or disability deaths examinable only by State Coroner or
Deputy State Coroner

(1) A coroner who is the State Coroner or a Deputy State Coroner
has jurisdiction to hold an inquest concerning the death or
suspected death of aperson if it appearsto the coroner that the
person was, or that there is reasonable cause to suspect that the
person was:

@
()

achild in care, or

a child in respect of whom a report was made under
Part 2 of Chapter 3 of the Children and Young Persons
(Care and Protection) Act 1998 within the period of 2
yearsimmediately preceding the child's desth, or
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Community Services Legislation Amendment Bill 2002

Amendment of Coroners Act 1980

2

3

(©

@)
C)

(f)

achild who isasibling of a child in respect of whom a
report was made under Part 2 of Chapter 3 of the
Children and Young Persons (Care and Protection)
Act 1998 within the period of 2 years immediately
preceding the child’ s degth, or

achild whose degth is or may be due to abuse or neglect
or that occurs in suspicious circumstances, or

aperson (whether or not a child) who, at the time of the
person’ s degth, wasliving in, or was temporarily absent
from, residential care provided by aservice provider and
authorised or funded under the Disability Services
Act 1993 or a resdentid centre for handicapped
persons, or

a person (other than a child in care) who isin atarget
group within the meaning of the Disability Services
Act 1993 who receives from a service provider
assistance (of a kind prescribed by the regulations) to
enable the person to live independently in the
community.

If jurisdiction to hold an inquest arises under both this section
and section 13, an inquest is not to be held except by the State
Coroner or a Deputy State Coroner.

In this section:
child means a person under the age of 18 years.

child in care means a child or young person under the age of
18 years.

@

()

(©

who is under the parental responsibility of the Minister
administering the Children and Young Persons (Care
and Protection) Act 1998, or

for whom the Director-Genera of the Department of
Community Services or a designated agency has the
care responsibility under section 49 of the Children and
Young Persons (Care and Protection) Act 1998, or

who is a protected person within the meaning of
section 135 of the Children and Young Persons (Care
and Protection) Act 1998, or
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Community Services Legislation Amendment Bill 2002

Amendment of Coroners Act 1980 Schedule 2

[9]

[10]

(d)  whoisthe subject of an out-of-home care arrangement
under the Children and Young Persons (Care and
Protection) Act 1998, or

(8 whoisthesubject of asole parental responsibility order
under section 149 of the Children and Young Persons
(Care and Protection) Act 1998, or

()  whoisotherwisein the care of a service provider.

parental responsibility, in relation to a child or young person,
meansdl theduties, powers, respons bilitiesand authority that,
by law, parents have in relation to their children.

residential centre for handicapped persons means:

(@&  premises declared to be a resdentia centre for
handicapped personsunder section 3A of the Youth and
Community Services Act 1973, or

(b) premises licensed under Pat 3 of the Youth and
Community Services Act 1973,

but does not include premises exempted under that Act from
the requirement to be licensed.

serviceincludes a statutory or other function, and rendering or
providing a service includes exercising such a function.

service provider has the same meaning as it has in the
Community Services (Complaints, Reviews and Monitoring)
Act 1993.

Section 14B General cases in which inquest required to be held

Insert “or 13AB” after “13A” in section 14B (1) (b).

Schedule 3 Savings and transitional provisions

Insert before clause 1:;

1A Regulations

(1) The regulations may contain provisons of a savings or
trangitional nature consequent on the enactment of the
following Acts:

Community Services Legidation Amendment Act 2002 (but
only to the extent that it amends this Act)
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Community Services Legislation Amendment Bill 2002

Amendment of Coroners Act 1980

e

©)

Any such provison may, if the regulations so provide, take
effect from the date of assent to the Act concerned or a later
date.

To the extent to which any such provision takes effect from a
datethat isearlier than the date of its publication in the Gazette,
the provision does not operate so as.

(@  to dfect, in amanner prejudicia to any person (other
than the State or an authority of the State), the rights of
that person existing before the date of its publication, or

(b)  toimposeliabilities on any person (other than the State
or an authority of the State) in respect of anything done
or omitted to be done before the date of its publication.

[11] Schedule 3, clauses 11 and 12

Insert after clause 10:

11  Child or disability deaths

The amendments to this Act by the Community Services
Legidation Amendment Act 2002 do not apply to or in respect
of a death that occurred before the commencement of the
amendments concerned.

12 Transitional reference

A reference in section 13AB to a child in care includes a
reference to a child who is subject to an arrangement for the
care of achild referred to in section 19 (4) (a), (), (d), (e) or (f)
of the Children (Care and Protection) Act 1987.
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Community Services Legislation Amendment Bill 2002

Amendment of Ombudsman Act 1974 Schedule 3

Schedule 3 Amendment of Ombudsman Act 1974

[1]

[2]

[3]

[4]

(Section 5)

Section 6 Office of Ombudsman

Insert after section 6 (8):

(9) Despite subsection (4) (b), the Ombudsman does not vacatethe
office of Ombudsman if the Ombudsman engages in paid
employment outside the duties of the office with the approval
of the Miniter.

Section 8 Deputy Ombudsman and Assistant Ombudsman—
appointment etc

Omit section 8 (1). Insert instead:

(1) The Ombudsman may appoint one or more Deputy
Ombudsman and Assistant Ombudsman.

(1A) The Ombudsman must appoint a Deputy Ombudsman as the
Community Services Commissioner for the purposes of the
Community Services (Complaints, Reviews and Monitoring)
Act 1993.

Section 8 (2)—(5)

Omit “the Deputy Ombudsman” wherever occurring.
Insert instead “a Deputy Ombudsman”.

Section 8 (6)

Insert after section 8 (5):

(6) Despite subsection (2), section 6 (4) (b) does not apply to or in
respect of a Deputy Ombudsman or an Assistant Ombudsman
if the Deputy Ombudsman or Assistant Ombudsman engages
in paid employment outside the duties of the office of Deputy
Ombudsman or Assistant Ombudsman with theapproval of the
Ombudsman.
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Schedule 3 Amendment of Ombudsman Act 1974

[5]

[6]

[7]

[8]

[9]

[10]

Section 8A Deputy Ombudsman and Assistant Ombudsman—functions

Omit “The Deputy” from section 8A (1). Insert instead “A Deputy”.

Section 8B
Insert after section 8A:

8B  Acting Deputy Ombudsman and Assistant Ombudsman

(1) The Ombudsman may, from time to time, appoint a person to
be an acting Deputy Ombudsman or Assistant Ombudsman,
and the Ombudsman may revoke any such appointment.

(2) In the absence of a Deputy Ombudsman or an Assistant
Ombudsman, a person so appointed isto act in the place of the
Deputy Ombudsman or Assistant Ombudsman.

(3) While acting in the place of a Deputy Ombudsman or an
Assistant Ombudsman, a person has dl the functions of the
Deputy Ombudsman or Assistant Ombudsman and is taken to
be a Deputy Ombudsman or an Assistant Ombudsman.

Section 11 Effect of certain acts etc

Omit “the Deputy Ombudsman” from section 11 (a).
Insert instead “a Deputy Ombudsman”.

Section 23 Expert assistance

Omit “In an investigation or conciliation under this Act”.

Insert instead * For the purposes of the exercise of any of the Ombudsman’s
functions’.

Section 35B Application to Supreme Court

Insert “(whether under this or any other Act)” after “investigation” where
secondly occurring in section 35B (1).

Section 35B (3A)

Insert after section 35B (3):

(3A) For the purposes of subsection (1), the following persons are
interested partiesin relation to theinvestigation of acommunity

Page 40

© 0o ~NO O

11

12
13
14
15

16

17
18

19

20
21

22
23

24

25
26

27

28

29
30



Community Services Legislation Amendment Bill 2002

Amendment of Ombudsman Act 1974 Schedule 3

[11]

[12]

[13]

[14]

sarvices complaint within the meaning of Pat 4 of the
Community Services (Complaints, Reviews and Monitoring)
Act 1993

(& asavice provider or a provider of a vistable service
that is the subject of the investigation or proposed
investigation,

(b)  the chief executive or principa officer of that service
provider or service,

() if the invedtigation arises from the making of a
complaint under that Act, the complainant.

Section 35C Referral of legal question to Administrative Decisions
Tribunal for advisory opinion

Insart at the end of the section:
(4) Inthissection:

agency includes a service provider or a provider of avisitable
service within the meaning of the Community Services
(Complaints, Reviews and Monitoring) Act 1993.

Section 37 Offences

Omit “this Act” from section 37 (1) (b).
Insert instead “this or any other Act”.

Section 37 (2) (c)

Omit “the Deputy Ombudsman” wherever occurring.
Insert instead “a Deputy Ombudsman”.

Section 37 (2) (c2)

Insert after section 37 (2) (cl):

(c2) where he or she has not been appointed under section
8B as an acting Deputy Ombudsman or an Assistant
Ombudsman—represent that he or she has been so
appointed,
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Schedule 3 Amendment of Ombudsman Act 1974
[15] Section 40
Insart after section 39:

[16]

[17]

40 Savings and transitional provisions

Schedule

Schedule 2 has effect.

1 Excluded conduct of public authorities

Omit item 28.

Schedule

2

Insert after Schedule 1:

Schedule 2 Savings and transitional provisions

(Section 40)

1 Regulations

(1)

2

3

The regulations may contain provisons of a savings or
trangitional nature consequent on the enactment of the
following Acts:

Community Services Legidation Amendment Act 2002 (but
only to the extent that it amends this Act)

Any such provison may, if the regulations so provide, take
effect from the date of assent to the Act concerned or a later
date.

To the extent to which any such provision takes effect from a
datethat isearlier than the date of its publication in the Gazette,
the provision does not operate so as.

(@  to affect, in amanner prejudicia to any person (other
than the State or an authority of the State), the rights of
that person existing before the date of its publication, or

(b)  toimposeliabilities on any person (other than the State
or an authority of the State) in respect of anything done
or omitted to be done before the date of its publication.
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2 Existing Deputy Ombudsman and Assistant Ombudsman

Nothing in the Community Services Legidation Amendment
Act 2002 affects the appointment of a person who held office
as a Deputy Ombudsman or an Assistant Ombudsman
immediately before the substitution of section 8 (1) by that Act.
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Schedule 4 Amendment of other Acts

(Section 6)

4.1 Adoption Act 2000 No 75

Section 193 Decisions that are reviewable by Administrative
Decisions Tribunal (cf AC Act ss 14, 67A, Al Act s 36)

Omit “section 40" wherever occurring. Insert instead “section 28”.

4.2 Children and Young Persons (Care and Protection) Act 1998
No 157

[1] Section 180 Functions—generally

Insert at the end of the section:

(2) Despite any provision of this or any other Act, the Children’s
Guardian is not entitled to carry out any of the following
functions:

(@& aninvedtigation into the death of a child that is subject
to investigation by the coroner under section 13A
or 13AB of the Coroners Act 1980 or review or
investigation by the Ombudsman,

(b)  the investigation or resolution of a dispute that is the
subject of a community services complaint within the
meaning of Part 4 of the Community Services
(Complaints, Reviews and Monitoring) Act 1993.

[2] Section 192 Functions of Child Death Review Team

Omit “that are due to abuse or neglect or that occur in suspicious
circumstances or” from section 192 (1) (a) (i).
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[3]

[4]

4.3

[1]

[2]

[3]

4.4

[1]

Section 192 (3)

Insert after section 192 (2):

(3) TheTeam may not undertake adetailed review of areviewable
death (within the meaning of Part 6 of the Community Services
(Complaints, Reviews and Monitoring) Act 1993).

Section 245 Decisions that are reviewable by Administrative Decisions
Tribunal

Omit “section 40" from section 245 (1). Insert instead “section 28”.

Children (Care and Protection) Act 1987 No 54

Section 103 Functions of Child Death Review Team

Omit “that are due to abuse or neglect or that occur in suspicious
circumstances or” from section 103 (1) (a) (i).

Section 103 (3)

Insert after section 103 (2):

(3) TheTeam may not undertake adetailed review of areviewable
death (within the meaning of Part 6 of the Community Services
(Complaints, Reviews and Monitoring) Act 1993).

Section 112 Decisions that are reviewable by Administrative Decisions
Tribunal

Omit “section 40". Insart instead “ section 28”.

Defamation Act 1974 No 18

Section 17A Matters relating to the Ombudsman etc

Omit “the Deputy Ombudsman” from section 17A (2).
Insert instead “a Deputy Ombudsman”.
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Schedule 4 Amendment of other Acts

[2] Section 17KA Matters arising under the Community Services
(Complaints, Reviews and Monitoring) Act 1993

Omit the section.

45 Disability Services Act 1993 No 3

Section 20 Decisions that are reviewable by Administrative
Decisions Tribunal

Omit “section 40”. Insart instead “ section 28”.

4.6 Jury Act 1977 No 18

Schedule 2 Persons ineligible to serve as jurors

Insert “d’ before “ Deputy Ombudsman” in item 9.

4.7 Privacy and Personal Information Protection Act 1998 No 133

[1] Section 3 Definitions
Omit paragraph (d) of the definition of investigative agency.
[2] Section 28 Other exemptions

Omit “, Guardianship Board and Community Services Commission” from
section 28 (1).
Insert instead “and Guardianship Board”.
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4.8

4.9

4.10

411

Public Finance and Audit Act 1983 No 152

Schedule 3 Departments

Omit the matter relating to the Community Services Commission.

Public Sector Management Act 1988 No 33

Schedule 1 Departments

Omit the matter relating to the Community Services Commission.

Search Warrants Act 1985 No 37

Section 10 Definitions

Omit “section 85 of the Community Services (Complaints, Appeals and
Monitoring) Act 1993”.

Insert instead “ section 18 of the Community Services (Complaints, Appeals
and Monitoring) Act 1993".

Superannuation Act 1916 No 28

Schedule 26
Omit “Community Services Commission” from Part 1 of the Schedule.
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