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Occupational Health and Safety
Bill 2000

Explanatory note

This explanatory note relates to this Bill as introduced into Parliament.

Overview of Bill
The object of this Bill isto revise occupationa health and safety legidation.

The changes made to the existing legidation include the following:

(8 thelegidation isrewritten in modern form, including revision of the objects
of the proposed Act, the clarification of the duties imposed by the proposed
Act and an improved arrangement of provisions,

(b) aduty isimposed on employers to consult their employees on occupational
hedth and safety matters and provison is made for more flexible
arrangements for consultation,

(c) thecourtisauthorised toimpose additiona sanctionson offenders (including
requiring the offender to publicise the offence or to undertake projects to
improve occupationa health and safety generaly),
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(d) victimsinjured (or the families of persons killed) as a result of occupational

©

health and safety offences are given the opportunity to present victim impact
statements to the court when the offender is being sentenced,

explicit provison is made with respect to proceedings against government
agencies(including provision to ensurethat government agenciesareliablefor
breaches committed by their predecessors).

The Bill repeals the existing legidation, including the Occupational Health and
Safety Act 1983, the Congtruction Safety Act 1912 and relevant provisions of the
Factories, Shops and Industries Act 1962.

Outline of provisions

Part 1 Preliminary

Clause 1 sets out the name (also called the short title) of the proposed Act.

Clause 2 provides for the commencement of the proposed Act on aday or daysto
be appointed by proclamation.

Clause 3 sets out the following objects of the proposed Act:

@
(b)

©

@
(©
(f)
@

to secure and promote the health, safety and welfare of people at work,

to protect people at aplace of work against risksto health or safety arising out
of the activities of persons a work,

to promote a safe and hedthy work environment for people at work that
protectsthem from injury and illness and that is adapted to their physiologica
and psychologica needs,

to provide for consultation and co-operation between employers and
employees in achieving the objects of the proposed Act,

to ensure that risks to health and safety at a place of work are identified,
assessed and diminated or controlled,

to develop and promote community awareness of occupationa health and
safety issues,
to provide a legidative framework that alows for progressively higher

standards of occupationa hedth and safety to take account of changes in
technology and work practices,
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(h) to protect people (whether or not at a place of work) against risks to hedlth
and safety arisng from the use of plant that affects public safety (eg
amusement devices).

Clause 4 defines certain words and expressions used in the proposed Act. In
particular, the clause defines the following expressions.

(@ associated occupational health and safety legidation refers to the Coal
Mines Regulation Act 1982, Mines Inspection Act 1901, Rural Workers
Accommodation Act 1969 and Dangerous Goods Act 1975 and the
regulations and rules under those Acts,

(b) place of work refersto any premises where persons work,
(c) premisesrefersto any place (including land, buildings and vehicles),
(d) work refersto work as an employee or self-employed person.

Clause 5 provides that (with certain exceptions) the proposed Act applies to al
places of work.

Clause 6 defines when persons are at work.

Clause 7 defines in wide terms the extent of risks arising from the activities of
persons a work.

Part 2 Duties relating to health, safety and welfare at
work

Divison 1 (clauses 8-12) containsthe genera duties of employers and others. The
duties are asfollows:

(@ theduty of an employer to ensure the hedlth, safety and welfare at work of al
the employees of the employer and the duty of the employer to ensure that
other people at the place of work are not exposed to risks to their health or
safety arising from the conduct of the employer’ s undertaking,

(b) theduty of asdf-employed person to ensure that other people at the place of
work are not exposed to risksto their health or safety arising from the conduct
of the self-employed person’ s undertaking,

(¢) theduty of thecontroller of non-residential premisesused by peopleasaplace
of work, or the controller of any plant or substances in non-residentia
premises used by people a work, to ensure that the premises, plant or
substances are safe and without risksto health (wherethey are provided by the
controller in the course of atrade, business or other undertaking),
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(d)

the duty of the designer, manufacturer (including installer) or supplier of any
plant or substance for use by people a work (in the course of a
trade, businessor other undertaking) to ensurethat it is safe and without risks
to health when properly used and to provide adequate information to ensure
its safe use.

Themaximum penalty for abreach of any such duty (according to the present value
of apendty unit) isasfollows:

@
()
©

()

in the case of a corporation (being a previous offender)—$825,000, or
in the case of a corporation (not being a previous offender)—$550,000, or

in the case of an individua (being a previous offender)—$82,500 or
imprisonment for 2 years, or both, or

in the case of an individua (not being a previous offender)—$55,000.

Divison 2 (clauses 13-19) containsthe employer’ sduty to consult employees. The
Division:

@

()
©
(d

©
(f)

definesthe nature of consultation (that is, the sharing of relevant information,
the opportunity for employees to express their views and the taking into
account of those views by the employer), and

requires consultation when relevant decisions are made that may affect
occupationd hedth, safety and welfare, and

enables consultation to be undertaken with an OHS committee, with an OHS
representative or in accordance with other agreed arrangements (or any
combination of those means), and

sets out the functions of OHS committees and representatives, and
enables more detailed provisions to be prescribed by regulation, and
sets out the maximum penalty for a breach of the duty to consult.

Divison 3 (clauses 20-25) contains related duties, including:

@

()
©

the duty of an employee to take reasonable care for the hedth and safety of
people at the place of work and to co-operate with the employer and othersto
enable them to comply with their duties under the proposed Act,

the duty not to interfere with or misuse things provided for hedlth, safety and
welfare,

the duty of an employer not to charge employees for things done or provided
pursuant to the proposed Act,
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(d) theduty of aemployer not to dismiss an employee or otherwise victimise an
employee because of a complaint about occupational hedth or safety or
participation in consultative arrangements,

(e) theduty of aperson not to hinder aid to aninjured worker or other actsrel ated
to occupationa hedlth and safety,

(f) the duty of a person not to disrupt a place of work by creating hedlth and
safety fears.

The Division provides arange of maximum penalties for breaches of those duties.

Divison 4 (clauses 26-32) makes ancillary provision with respect to offences for
the breach of duties and other matters under the proposed Act, including:

(& imposing liability on directors and managers of corporations for breaches by
the corporation,

(b) making it an offence to aid and abet the commission of an offence,

(¢) providing a defence for breaches that compliance was not reasonably
practicable or that the cause of the breach was beyond the control of the
person,

(d) enabling acontravention of the regulationsto be used as evidence of abreach
of the generd duties under the Part,

() making it clear that the genera duties under the Part do not give rise to or
affect civil proceedings.

Part 3 Regulations

This Part (clauses 33-39) ded s with the making of regulations. The wide powers
to make regulations for the purposes of occupational health, safety and welfare at
work under the former Act are continued. The regulations may confer aright of
review by the Administrative Decisions Tribunal in connection with licensing and
other decisions made under the regulations.
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Part 4 Industry codes of practice

This Part (clauses 40-46) deds with the preparation, approva and effect of
industry codes of practice for the purpose of providing practica guidance to
employers, self-employed persons and others who have duties under Part 2 of the
proposed Act. Industry codes of practice are prepared by WorkCover and, after
consultation, may be approved by the Minister. A code takes effect on its
publication in the Gazette or on alater specified day. A falure to comply with a
code is admissible in evidence in proceedings for an offence under the proposed
Act or regulations for the purpose of establishing any relevant metter that the
prosecution is required to prove in the proceedings.

Part 5 Investigations

Divison 1 (clauses 47 and 48) provides for the appointment of inspectors by
WorkCover. Inspectors are to be issued with identification cards.

Divison 2 (clauses 49-75) sets out the powers of inspectors. The Division
continues the existing powers of ingpectors, including the following:

(@ the power to enter any place of work (with provision for a search warrant in
the case of premises used for resdential purposes),

(b) the power to carry out inspections at places of work,
(c) thepower to carry out tests and analyses,

(d) thepower to dismantleand take plant and other things used in the commission
of an offence,

(e) the power to require persons at a place of work to answer questions, provide
information and produce documents.

Divison 3 (clauses 76-85) ded swith the entry and i nspection powers of authorised
employees' representatives. The Division continuesthe existing powersof officias
authorised under the Industrial Relations Act 1996 to enter and inspect places of
work for the purpose of investigating breaches of occupational health and safety
legidation.

Divison 4 (clauses 86-88) deals with accidents and other occurrences at places of
work. The Division requires occupiers of places of work to give WorkCover notice
of accidents and other mattersand not to disturb the site of afata or other accident.
The Minister isgiven authority to publish specid reports about accidents and other
dangerous occurrences at places of work without incurring liability for doing so.
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Part 6 Investigation, improvement and prohibition
notices

Divison 1 (clauses 89 and 90) authorises an ingpector who enters premisesto issue
aninvestigation noticeto permit an ingpection under Part 5. Aninvestigation notice
may require the occupier of the premisesto stop the use of plant or other things or
to prevent the disturbance of plant or other things.

Divison 2 (clauses 91 and 92) authorises an inspector to issue an improvement
notice if of the opinion that a person is contravening the proposed Act. An
improvement notice requires the person to remedy the contravention.

Divison 3 (clauses 93 and 94) authorises an inspector to issue a prohibition notice
if of the opinion that thereis an immediate risk to the health or safety of a person.
A prohibition notice requires the person in control of the activity giving riseto the
risk to stop carrying out the activity until the matters giving rise to the risk are
remedied.

Divison 4 (clauses 95-104) makes ancillary provision with respect to notices,
including the review of notices by WorkCover, an apped to aLoca Court if the
person concerned is dissatisfied with the result of the review and the service and
exhibition of notices.

Part 7 Criminal and other proceedings

Divison 1 (clauses 105-110) dedsgeneraly with proceedingsfor offences against
the proposed Act. The Division provides for the summary disposal of proceedings
by the Industrial Relations Commission in Court Sesson or a Loca Court
congtituted by an Industria or other Magistrate. The Division dealswiththe persons
who may bring or approve of the bringing of proceedings and the time within
which they may be brought. The Division aso enables theissue of penalty notices
for aleged offences.

Divison 2 (clauses 111-117) authorises the making of court ordersin connection
with proceedingsfor offences. Theordersthat the Industrial Relations Commission
or aLoca Court may make when it finds a person guilty of an offence against the
proposed Act or the regulations are:

(@& anorder that the offender remedy any matter caused by the commission of the
offence, and

(b) an order that the offender pay WorkCover the costs and expenses it has
incurred during the investigation of the offence, and
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(©) an order that the offender publicise the offence, its consequences and the
penalty imposed and other matters, and

(d) an order that the offender carry out a specified project for the generd
improvement of occupational health and safety.

Divison 3 (clauses 118-123) deals with proceedings against the Crown and
government agencies. The Divison declares that the Crown is bound by the
proposed Act and makesit clear that criminal proceedings may betaken against the
Crownfor contraventionsof the proposed Act. Where proceedingsare taken against
the Crown (not being proceedings taken against an agent of the Crown that is a
corporation) the Division:

(8 providesfor the agency of the Crown responsiblefor the contravention (or its
successor) to be identified and to defend the proceedings, and

(b) providesthat the penalty applicable isthe same asthat for acontravention by
acorporation, and

(©) makes other ancillary provisions.

This Divison enables proceedings in respect of contraventions by former
government corporations (including State owned corporations, public health
organisations and locd councils) to be continued or ingituted against their
successors if their successors are government corporations.

Divison 4 (clauses 124-131) enablesthendustrial Commission toissueguidelines
for the sentencing of offenders under the proposed Act. Such guidelines are
intended to be indicative only and are not intended to be applied in every case as
if they were rules binding on judges but help to ensure consistency in sentencing
decisions. Similar powersare conferred on the Court of Criminal Appeal inthe case
of other offences (see Division 4 of Part 3 of the Crimes (Sentencing Procedure)
Act 1999). Under the proposed Division, the Attorney Genera may apply to the
Full Bench of the Industria Relations Commissionin Court Session at any timefor
a guideline judgment in respect of a specified offence or category of offences
relating to occupationa hedth and safety.

Explanatory note page 8



Occupational Health and Safety Bill 2000

Explanatory note

Part 8 Miscellaneous

The Part (clauses 132-142) contains miscellaneous provisions, including the
following:

@

(b)

©

©

(©

provisionsrelating to the associated occupationa health and safety legidation
that require compliance with that legidation in addition to the proposed Act
and that ensure the proposed Act and regulations under it prevail over that
legidation in the event of an inconsistency,

provison to ensure that police officers are regarded as employees of the
Crown,

the extension of the proposed Act by regulation to certain high risk plant that
affects public safety even if it isnot used by persons at work (eg amusement
devices, liftsin resdentia premises),

the cregtion of an offence of obstructing or intimidating inspectors,
occupationd health and safety representatives and others in connection with
the exercise of their functions under the proposed Act,

the creation of an offence if an ingpector, member of an OHS committee and
others make unauthorised disclosures of commercial secrets and other
confidentia information obtained in the exercise of their functions under the
proposed Act.

Schedule 1 Repeals

The Schedul e repeal's the Construction Safety Act 1912, Occupational Health and
Safety Act 1983, Occupational Health and Safety Amendment Act 1997 and the
Occupational Health and Safety Amendment (Sentencing Guidelines) Act 2000.

Schedule 2 Amendments of other Acts

The amendments include the following:

@

amendmentsto the Crimes (Sentencing Procedure) Act 1999 to enablevictims
injured (or thefamilies of personskilled) asaresult of occupational health and
safety breachesto present victim impact statementsto the Industrial Relations
Commission when the offender is being sentenced in crimina proceedings
under the proposed Act (the amendments extend to the Commission the
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()
©

©

existing rights of victims to present victim impact statements in proceedings
before the Supreme Court, the District Court and the Local Court),

amendmentsto the Dangerous Goods Act 1975 to transfer provisionsrelating
to that Act from the repedled legidation,

amendments to the Factories, Shops and Industries Act 1962 to omit
occupationa hedlth and safety provisions as a result of the consolidated
provisions of the proposed Act and the regulations under it,

amendmentsto the Industrial Relations Act 1996 to prevent the victimisation
of an employee or other person who complains about an occupationa health
and safety issue and to enable the Industria Relations Commission to order
the reingtatement of a dismissed employee, the payment of compensation or
other relief.

Schedule 3 Savings, transitional and other provisions

The Schedule enacts savings, transitiond and other provisions, including the
following:

@

()
©

©
©

(f)

authority for the making of regulations consequent on the enactment of the
proposed Act,

the repedl of regulations under the repealed legidation,

the continuation in force of industry codes of practice under the repealed
legidation,

the saving of the appointment of inspectors under the repealed legidation,

the enforcement under the proposed Act of improvement notices, prohibition
notices and other notices and requirements made under the repeaed
legidation,
the extension of provisions of the proposed Act relating to the investigation
and prosecution of offences to offences committed under the repealed
legidation.
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Clause 1

Part 1

Occupational Health and Safety Bill 2000

Preliminary

The Legidature of New South Wales enacts.

Part 1 Preliminary

1 Name of Act
This Act isthe Occupational Health and Safety Act 2000.

2 Commencement
This Act commences on a day or days to be appointed by

proclamation.
3 Objects

The objects of this Act are asfollows:

(@  tosecureand promote the health, safety and welfare of people
at work,

(b)  to protect people at a place of work against risks to health or
safety arising out of the activities of persons at work,

() topromote asafe and hedthy work environment for people at
work that protects them from injury and illness and that is
adapted to their physiological and psychological needs,

(d) toprovidefor consultationand co-operation between employers
and employees in achieving the objects of this Act,

() toensurethat risks to health and safety at a place of work are
Identified, assessed and eiminated or controlled,

()  todevelop and promote community awareness of occupationa
hedlth and safety issues,

(90 toprovidealegidativeframework that allowsfor progressively
higher standards of occupational health and safety to take
account of changes in technology and work practices,

(h)  to protect people (whether or not a a place of work) against

risks to hedlth and safety arising from the use of plant that
affects public safety.
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Preliminary

Part 1

4  Definitions

In this Act:

associated occupational health and safety legidation means the
following Acts and the regulations and rules made under them:

(@  Coal Mines Regulation Act 1982,

(b)  Dangerous Goods Act 1975,

()  MinesInspection Act 1901,

(d)  Rural Workers Accommodation Act 1969.

Note. See section 132 for provisions with respect to the application of the above
associated legislation.

employee means an individua who works under a contract of
employment or apprenticeship.

employer means a person who employs persons under contracts of
employment or apprenticeship.

exercise afunction includes perform a duty.
function includes a power, authority or duty.

improvement notice means an improvement notice issued under
Part 6.

industrial organisation of employeesmeansanindustrial organisation
of employees registered, or taken to be registered, under Chapter 5 of
the Industrial Relations Act 1996.

industry code of practice—see Part 4.
ingpector means an ingpector appointed under Division 1 of Part 5.
investigation notice means an investigation noticeissued under Part 6.

mine means a mine within the meaning of the Mines Inspection Act
1901 or the Coal Mines Regulation Act 1982.

occupational health and safety legidation includes:

(&  theprovisions of this Act and the regulations, and

(b)  the associated occupationd health and safety legidation.
occupier of premises includes:

(&  aperson who, for the time being, has (or appears to have) the
charge, management or control of the premises, or

(b)  apersonwho, for thetime being, isin charge (or appearsto be
in charge) of any operation being conducted on the premises.
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Clause 4

Part 1

Occupational Health and Safety Bill 2000

Preliminary

OHS committee and OH S representative—see section 16.
place of work means premises where persons work.

plant includes any machinery, equipment or appliance.
plant affecting public safety—see section 135.

premises includes any place, and in particular includes:

(@  anyland, building or part of any building, or

(b)  any vehicle, vessd or aircraft, or

() anyingdlationonland, onthebed of any watersor floating on
any waters, or

(d)  any tent or movable structure.

previous offender, in relation to the maximum penalty for an offence,

means a person who has, a any time before being sentenced for that

offence, been convicted of any other offence of any kind against this
Act or the Occupational Health and Safety Act 1983.

prohibition notice means a prohibition notice issued under Part 6.

self-employed person means a person who works for gain or reward
otherwise than under a contract of employment or apprenticeship,
whether or not employing others.

substance means any natural or artificial substance, whether in solid
or liquid form or in the form of a gas or vapour.

work means work as an employee or as a self-employed person.

WorkCover means the WorkCover Authority congtituted by the
Wor kplace Injury Management and Wor kers Compensation Act 1998.

Note. Words and expressions used in this Act that are defined in the Interpretation
Act 1987 have the meanings set out in that Act.
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Occupational Health and Safety Bill 2000 Clause 5

Preliminary Part 1

5 Application of Act
ThisAct appliesto al places of work, except as otherwise provided by

this Act.
Notes.
1 The following provisions do not apply to mines:
(@) Division 2 of Part 5 (Powers of inspectors),
(b) section 86 (Notification of accidents and other matters) and
section 87 (Non-disturbance of plant etc),
(© Part 6 (Investigation, improvement and prohibition notices).

Provisions with respect to those matters are contained in the associated
occupational health and safety legislation relating to mines.

2 This Act applies to the Crown—see section 118.

3 This Act applies to prescribed plant affecting public safety even if it is not
at a place of work or for use at work—see section 135.

6 When employees and self-employed persons at work
For the purposes of this Act:

(@  anemployeeisat work throughout the timewhen theemployee
isat hisor her place of work, but not otherwise, and

(b) asdf-employed personisat work throughout such time as the
person devotes to work as a self-employed person.

7 Risks arising from activities at work

For the purposes of this Act, risks arising out of the activities of
persons at work include risks attributabl e to:

(@  themanner of conducting an undertaking, or

(b) the plant or substances used for the purposes of an
undertaking, or

() thecondition of premises (or any part of premises) used for the
purposes of an undertaking.
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Clause 8

Part 2

Division 1

Occupational Health and Safety Bill 2000

Duties relating to health, safety and welfare at work
General duties

Part 2 Duties relating to health, safety and welfare at

Division 1

work

General duties

8 Duties of employers

(1) Employees
An employer must ensure the hedlth, safety and welfare at work of dl
the employees of the employer.

That duty extends (without limitation) to the following:

)

@

(b)

©
(d)

C)

ensuring that any premises controlled by the employer where
the employees work (and the means of accessto or exit from
the premises) are safe and without risks to hedlth,

ensuring that any plant or substance provided for use by the
employees a work is safe and without risks to hedlth when
properly used,

ensuring that systems of work and the working environment of
the employees are safe and without risks to hedlth,

providing such information, instruction, training and
supervison as may be necessary to ensure the employees
hedth and safety at work,

providing adequate facilities for the welfare of the employees
at work.

Others at workplace

An employer must ensure that people (other than the employees of the
employer) are not exposed to risksto their health or safety arising from
the conduct of the employer’s undertaking while they are a the
employer’s place of work.

Note. See section 12 for the penalty for an offence against this section and other
provisions of this Division. Division 4 makes ancillary provision with respect to those
offences, including:

@
(b)

section 26—liability of directors and managers of corporations,
section 28—defence that compliance not reasonably practicable etc.

See also Division 2 for duty of employer to consult employees.
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Occupational Health and Safety Bill 2000 Clause 9

Duties relating to health, safety and welfare at work Part 2
General duties

Division 1

9 Duties of self-employed persons

A sdf-employed person must ensure that people (other than the
employees of the person) are not exposed to risks to ther hedth or
safety arising from the conduct of the person’ s undertaking whilethey
are a the person’s place of work.

10 Duties of controllers of work premises, plant or substances

(1) A person who has control of premises used by people as a place of
work must ensure that the premises are safe and without risks to

2

3)

(4)

hedlth.

A person who has control of any plant or substance used by peopleat
work must ensure that the plant or substance is safe and without risks
to health when properly used.

The duties of a person under this section:

@
()
(©
(d)

do not apply to premises, plant or substances used only by
employees of the person, and

do not apply to premises occupied only asaprivate dwelling or
to plant or substances used in any such premises, and

extend to the means of access to or exit from a place of work,
and

apply only if the premises, plant or substancesare controlled in
the course of atrade, businessor other undertaking (whether for
profit or not) of the person.

In this section, a person who has control of premises, plant or
substances includes:

@

()

aperson who has only limited control of the premises, plant or
substances (in which case any duty under this section applies
only to the matters over which the person has control), and

aperson who has, under any contract or lease, an obligation to
maintain or repair the premises, plant or substances (in which
case any duty under this section applies only to the matters
covered by the contract or lease).
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Clause 11

Part 2
Division 1

Occupational Health and Safety Bill 2000

Duties relating to health, safety and welfare at work
General duties

11 Duties of designers, manufacturers and suppliers of plant and
substances for use at work

(1) A personwho designs, manufacturesor suppliesany plant or substance
for use by people a work must:

@
()

ensure that the plant or substance is safe and without risks to
hedlth when properly used, and

provide, or arrange for the provision of, adequate information
about the plant or substance to the persons to whom it is
supplied to ensure its safe use.

(2) Theduties under this section:

@

(b)

©
(d)
©
(f)

apply only if the plant or substance is designed, manufactured
or supplied in the course of a trade, business or other
undertaking (whether for profit or not), and

apply whether or not the plant or substance is exclusively
designed, manufactured or supplied for use by people at work,
and

extend to the design, manufacture or supply of componentsfor,
or accessories to, any plant for use by people at work, and

extend to the supply of the plant or substance by way of sde,
transfer, lease or hire and whether as principal or agent, and

extend to the supply of the plant or substance to a person for
the purpose of supply to others, and

do not apply to aperson merely because the person suppliesthe
plant or substance in the course of a business of financing the
acquisition of the plant or substance by a customer from
another person.

(3) Inthis section, manufacture plant includes assemble, ingtall or erect

plant.

12 Penalty for offence against this Division

A person who contravenes, whether by act or omission, aprovision of
thisDivison isquilty of an offence against that provison andisliable
to the following maximum pendty:

@
(b)

in the case of acorporation (being aprevious offender)—7,500
pendlty units, or

in the case of a corporation (not being a previous
offender)—>5,000 pendlty units, or
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Occupational Health and Safety Bill 2000 Clause 12

Duties relating to health, safety and welfare at work Part 2
General duties Division 1

(¢ inthecase of anindividua (being a previous offender)—750
penalty units or imprisonment for 2 years, or both, or

(d in the case of an individua (not being a previous
offender)—500 penalty units.
Note. Section 17 of the Crimes (Sentencing Procedure) Act 1999 provides, at the

enactment of this Act, that the value of a penalty unit is $110. Accordingly, the
above maximum penalties are as follows:

@ in the case of a corporation (being a previous offender)—$825,000, or
(b) in the case of a corporation (not being a previous offender)—$550,000, or
(c) in the case of an individual (being a previous offender)—$82,500 or
imprisonment for 2 years, or both, or
(d) in the case of an individual (not being a previous offender)—$55,000.
Division 2 Duty to consult

13 Duty of employer to consult

An employer must consult, in accordance with this Divison, with the
employees of the employer to enable the employees to contribute to
the making of decisions affecting their hedlth, safety and welfare at
work.

Maximum penalty:

(&  inthecase of acorporation (being a previous offender)—750
penalty units, or

(b) in the case of a corporation (not being a previous
offender)—500 penalty units, or

(¢ inthecase of anindividua (being a previous offender)—375
penalty units, or

(d in the case of an individuad (not being a previous
offender)—250 penalty units.

14 Nature of consultation
Consultation under this Division requires:

(@  thesharing of relevant information about occupationa hedlth,
safety and welfare with employees, and
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Clause 14

Part 2
Division 2

Occupational Health and Safety Bill 2000

Duties relating to health, safety and welfare at work
Duty to consult

(b)

(©

that employees be given the opportunity to expresstheir views
and to contribute in a timely fashion to the resolution of
occupationd hedlth, safety and welfare issues at their place of
work, and

that the views of employees are valued and taken into account
by the employer.

15 When consultation is required
Consultation under this Division is required:

@
(b)
(©
()
©

(f)
()

when risks to hedlth and safety arising from work are assessed
or when the assessment of those risks is reviewed, and

when decisions are made about the measures to be taken to
eiminate or control those risks, and

when introducing or dtering the procedures for monitoring
those risks (including health surveillance procedures), and

when decisions are made about the adequacy of facilities for
the welfare of employees, and

when changes that may affect hedth, safety or welfare are
proposed to the premises where persons work, to the systems
or methods of work or to the plant or substances used for work,
and

when decisions are made about the procedures for consultation
under this Divison, and

in any other case prescribed by the regulations.

16 How consultation to be undertaken

Consultation under this Divison may be undertaken by any one or
more of the following means:

@

(b)

©

consultation may be undertaken with an occupationa health
and safety committee or committees established by the
employer and employees for the place of work or the
employer’s undertaking (an OHS committee),

consultation may be undertaken with an occupationa hedlth
and safety representative or representatives elected by the
employees to represent them (an OH'S representative),

consultation may be undertaken in accordance with other
arrangements agreed by the employer and the employees.

Page 10

o g M OWN PR

~

10

11
12

13
14

15
16

17
18
19
20

21
22

23

24

25
26

27
28
29
30

31
32
33

34
35



Occupational Health and Safety Bill 2000 Clause 17

Duties relating to health, safety and welfare at work Part 2
Duty to consult Division 2

17 Establishment of OHS committees, election of OHS representatives or
other agreed arrangements

(1)

)

3)

(4)

©)

OHS committees

An OHS committee is to be established for the purposes of
consultation under this Division if the employer employs 20 or more
persons in the employer's undertaking and a magjority of those
employeesrequest the establishment of thecommittee or if WorkCover
so directs. More than one committee is to be established if amgority
of those employees request their establishment and the employer
agrees or if WorkCover so directs.

OHS representatives

An OHSrepresentativeisto be el ected for the purposes of consultation
under this Division if a least one of the persons employed by the
employer requests the eection of the representative or if WorkCover
so directs. Theemployeesmay elect morethan one OHSrepresentative
if the employer agrees or if WorkCover so directs.

Other agreed arrangements

Other agreed arrangements for consultation with employees are to be
made in accordance with any requirements of the regulations. A
Federa or Stateindustrial organisation of employeesmay represent, for
the purposes of consultation under the agreed arrangements, any of
those employees who request the organisation to represent them.

General

The employer may make arrangements for the establishment of an
OHS committee or the eection of an OHS representative whether or
not it has been requested by any of the employees of the employer.

An OHS representative may a so be appointed to an OHS committee.

18 Functions of OHS committees and OHS representatives

An OHS committee or an OHS representative has the following
functions:

(@ to keep under review the messures taken to ensure the
hedth, safety and welfare of persons at the place of work,

(b) toinvestigate any matter that may be arisk to health and safety
a the place of work,

() to attempt to resolve the matter but, if unable to do <o, to
request an investigation by an inspector for that purpose,
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Clause 18

Part 2
Division 2

Occupational Health and Safety Bill 2000

Duties relating to health, safety and welfare at work
Duty to consult

(d)  such other functions as are prescribed by the regulations.

Note. See section 69 for power of employees’ representative to accompany an
inspector on an inspection of a place of work. See section 137 for offence of
unauthorised disclosure of confidential information by any member of a committee
or representative.

19 Regulations with respect to consultation

Division 3

The regulations may make further provisons with respect to
consultation under this Division and, in particular, for or with respect
to:

(@  negotiaions between employers and employees (or persons
acting on ther behaf) with respect to consultation
arrangements, and

(b) the establishment, composition, procedure and functions of
OHS committees, and

() theédection and functions of OHS representatives, and

(d)  the powers of members of OHS committees and of OHS
representatives with respect to ingpections of the place of work
and the obtaining of information relating to the place of work
and other thingsin relation to the place of work, and

(¢ the traning of members of OHS committees and of OHS
representatives.

Related duties

20 Duties of employees

(1)

An employee mugt, while at work, take reasonable care for the health
and safety of peoplewho are a the employee' s place of work and who
may be affected by the employee' s acts or omissions at work.

(20 Anemployeemust, while at work, co-operate with hisor her employer

or other person so far as is necessary to enable compliance with any
requirement under this Act or the regulations that is imposed in the
interests of hedlth, safety and welfare on the employer or any other

person.
Maximum penalty:

(@  inthecase of aprevious offender—45 penalty units, or
(b)  inany other case—30 penalty units.
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Occupational Health and Safety Bill 2000 Clause 21

Duties relating to health, safety and welfare at work Part 2
Related duties Division 3

21 Person notto interfere with or misuse things provided for health, safety
and welfare

A person must not, intentionally or recklesdy, interfere with or misuse
anything provided in the interests of hedlth, safety and welfare under
occupational health and safety legidation.

Maximum penalty:
(@&  inthecaseof aprevious offender—45 pendty units, or
(b)  inany other case—30 penalty units.

22 Employer not to charge employees for things done or provided
pursuant to statutory requirement

An employer must not impose a charge on an employee, or permit a

charge to be imposed on an employee, for anything done or provided

in pursuance of a specific requirement of this Act or the regulations.

Maximum penalty:

(@  inthecaseof acorporation (being aprevious offender)—3,750
penalty units, or

(b) in the case of a corporation (not being a previous
offender)—2,500 pendlty units, or

() inthecaseof anindividua (being a previous offender)—375
penalty units, or

(d in the case of an individua (not being a previous
offender)—250 penalty units.

23 Unlawful dismissal or other victimisation of employee
(1) Anemployer must not dismissan employee, injurean employeein his

or her employment or dter an employee’s postion to his or her
detriment because the employee:

(@  makesacomplaint about aworkplace matter that the employee
considersis not safe or isarisk to hedth, or

(b) isamember of an OHS committee or an OHS representative,
or
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Clause 23 Occupational Health and Safety Bill 2000
Part 2 Duties relating to health, safety and welfare at work
Division 3 Related duties
(c) exercises any functions conferred on the employee under
Divison 2 (whether as such a member or representative or
otherwise).
Maximum penalty:
(&  inthecase of acorporation (being a previous offender)—375
penalty units, or
(b) in the case of a corporation (not being a previous
offender)—250 penalty units, or
() inthecase of anindividua (being a previous offender)—225
penalty units, or
(d in the case of an individud (not being a previous
offender)—150 penalty units.
(2) In proceedings for an offence againgt this section, if al the facts

congtituting the offence other than thereason for the defendant’ saction
are proved, the onus of proving that the dismissal, injury or dteration
was not actuated by the reason dleged in the charge lies on the
defendant.

Note. See sections 210 (j) and 213 of the Industrial Relations Act 1996 for

remedies (such as reinstatement or reimbursement) arising from a breach of this
section.

24  Person not to hinder aid to injured worker etc

@)

2

A person must not, by intimidation or by any other act or omission,

intentionally hinder or obstruct or attempt to hinder or obstruct,

without reasonable excuse:

(@ thegiving or receiving of aid in respect of theillness or injury
of aperson at work, or

(b)  thedoing of any act or thing to avoid or prevent a serious risk
to the health or safety of a person at work.

A person at a place of work must not, without reasonable excuse,
refuse any reasonable request:

(@  for assgtancein the giving or receiving of aid in respect of the
illness or injury of aperson a work at that place of work, or
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Occupational Health and Safety Bill 2000 Clause 24

Duties relating to health, safety and welfare at work Part 2
Related duties Division 3

Division 4

(b)  for the doing of any act or thing to assist in the avoidance or
prevention of a serious risk to the health or safety of a person
at work at that place of work.

Maximum penalty:

(@& inthecaseof acorporation (being aprevious offender)—7,500
penalty units, or

(b) in the case of a corporation (not being a previous
offender)—>5,000 penalty units, or

(¢ inthecase of anindividua (being a previous offender)—750
penalty units, or

(d in the case of an individud (not being a previous
offender)—500 penalty units.

25 Person not to disrupt workplace by creating health or safety fears

A person must not, without reasonable excuse, deliberately create a
risk (or the appearance of arisk) to the health or safety of peopleat a
place of work with theintention of causing adisruption of work at that
place.

Maximum penalty:
(@  inthecase of aprevious offender—75 penalty units, or
(b)  inany other case—50 penalty units.

Ancillary provisions

26 Offences by corporations—liability of directors and managers
(1) If acorporation contravenes, whether by act or omission, any provision

of thisAct or theregulations, each director of the corporation, and each
person concerned in the management of the corporation, is taken to
have contravened the same provision unless the director or person
satisfies the court that:

(@  heor shewasnot in aposition to influence the conduct of the
corporation in relation to its contravention of the provision, or

(b) heor she, being in such a position, used al due diligence to
prevent the contravention by the corporation.
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Clause 26

Part 2

Division 4

Occupational Health and Safety Bill 2000

Duties relating to health, safety and welfare at work
Ancillary provisions

27

(2) A person may be proceeded against and convicted under a provision

3

(4)

pursuant to subsection (1) whether or not the corporation has been
proceeded against or been convicted under that provision.

Nothingin subsection (1) prejudicesor affectsany liability imposed by
aprovision of thisAct or the regulations on any corporation by which
an offence againgt the provision is actually committed.

In the case of a corporation that is alocal council, a member of the
council (in hisor her capacity as such amember) is not to be regarded
asadirector or person concerned in the management of the council for
the purposes of this section.

Aiding and abetting etc

@)

)

A person:

(@&  who ads, abets, counsels or procures, or

(b)  who, by act or omission, is in any way directly or indirectly
knowingly concerned in or a party to,

the commission of an offence againgt this Act or the regulations is
taken to have committed that offence and is punishable accordingly.

Subsection (1) does not apply to aperson who isacting in the ordinary
course of hisor her duties as an officer of a Federd or State industrial
organisation of employees or employers.

28 Defence

It is a defence to any proceedings againgt a person for an offence
against a provision of this Act or the regulationsif the person proves
that:

(@&  itwasnot reasonably practicable for the person to comply with
the provision, or

(b)  the commission of the offence was due to causes over which
the person had no control and against the happening of which
it was impracticable for the person to make provision.

29 Relationship between duties under this Part and regulations

)
)

Compliance with the regulations is not in itself a defence in any
proceedings for an offence againgt this Part.

However, areevant contravention of the regulations is admissiblein
evidence in any proceedings for an offence against this Part.
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Occupational Health and Safety Bill 2000 Clause 29

Duties relating to health, safety and welfare at work Part 2
Ancillary provisions Division 4
(3) Thissection is subject to any regulations under section 37.

30

31

32

Note. See Part 4 for provisions relating to the use of approved industry codes of
practice in proceedings for offences against this Part.

Alternative verdicts

If in proceedings againgt aperson for an offence against aprovision of
section 8 or 9 the court is not satisfied that the person contravened that
provison but is satisfied that the act or omisson concerned
congtituted a contravention of another provision of section 8 or 9, the
court may convict the person of an offence against that other
provision.

Multiple contraventions of general duties under Division 1

@)

2
3

More than one contravention of aprovision of Division 1 by aperson
that arise out of the same factual circumstances may be charged as a
single offence or as separate offences.

This section does not authorise contraventions of 2 or more of those
provisions to be charged as a single offence.

A single pendty only may be imposed in respect of more than one
contravention of any such provisionthat ischarged asasingle offence.

Civil liability not affected by this Part

@)

2

Nothing in this Part is to be construed:

(@ as conferring a right of action in any civil proceedings in
respect of any contravention, whether by act or omission, of any
provision of this Part, or

(b)  asconferring adefenceto an action in any civil proceedings or

asotherwise affecting aright of actioninany civil proceedings.
Subsection (1) does not affect the extent (if any) to which abreach of
duty imposed by the regul ationsisactionable (including any regulation
that adapts a provision of this Part).
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Clause 33

Part 3

Occupational Health and Safety Bill 2000

Regulations

Part 3 Regulations

33 Regulations: general power

(1) TheGovernor may makeregulations, notinconsistent withthisAct, for
or with respect to any matter that by this Act is required or permitted
to be prescribed or that is necessary or convenient to be prescribed for
carrying out or giving effect to the objects of this Act.

(2) Any specific power to make regulations under this Act does not limit
the generdlity of subsection (1).

34 Regulations: specific miscellaneous powers
Regulations may be made for or with respect to the following:

@

()

(©

(d)

©
(f)

regulating or prohibiting:

0] the design, manufacture, supply or use of any plant, and

(i)  the design, manufacture, supply, storage, transport or
use of any substance, and

(i)  thecarrying onof any process or the carrying out of any
activity,

requiring persons to identify, assess and deal with the risks to

the hedlth and safety of persons arising from work (including

risks arisng from the place of work or from any plant or

substance for use at work),

designating the persons (whether employers, self-employed
persons, principa contractors or other persons) who are to be
responsi blefor compliance with the obligationsimposed by the
regulations,

requiring a person, before commencing to carry out work of a
particular kind at a place of work, to give WorkCover or other
persons notice of the proposed work in accordance with the
regulations,

requiring persons, in any circumstancesinvolving arisk totheir
hedth, to undergo a biologicdl, hearing or other test,

requiring persons to not eat, drink or smoke in any
circumstances involving arisk to their hedlth,
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Occupational Health and Safety Bill 2000 Clause 34

Regulations

Part 3

@

(h)

(i)
@0

()
()
(m)

(n)
(0)

measures for detecting and investigating cases in which the
hedth of persons has been affected, including medical
examinations, the making of biologica, hearing or other tests
and the notification of absences from work,

the making, keeping and inspection of records of matters
relating to risks to hedlth and the furnishing of returns and
information relating to those matters, including returns and
information relating to medical examinationsand to biological,
hearing or other tests,

the andysis of any substance,

the fees chargeable or payable for doing any act or providing
any service in connection with this Act or the regulations,

forms for the purposes of this Act or the regulations,
the manner of serving notices under this Act or theregulations,

the review of actions and determinations of an inspector or
other person,

any information to be provided to any person by an inspector
or other person exercising functions under this Act,

any matter relating to occupationa hedth and safety with
respect to which regulations may be made under the associated
occupationd health and safety legidation.

35 Regulations: specific powers with respect to licences, certificates of
competency, registration and other authorities

(1) Regulations may be made for or with respect to the following:

@

(b)
(©
(d)

requiring any person to hold a permit, or any business, plant,
substance or place of work to be licensed or registered, in any
circumstances or as a condition of the carrying on of any
activity or the doing of any thing,

the granting, renewal, cancellation or suspension of a permit,
licence or certificate of registration,

the conditions on which permits, licences or certificates of
registration may be granted,

the establishment, membership, functions and procedure of a
body that grants, renews, cancels or suspends permits, licences
or certificates of registration,
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Clause 35 Occupational Health and Safety Bill 2000

Part 3 Regulations
(¢ reviews of adecison of a body not to grant or renew or to
cancel or suspend apermit, licence or certificate of registration.
(2) A reference in subsection (1) to a permit includes a reference to a
certificate of competency.
36 Regulations may prescribe decisions that are to be reviewable by
Administrative Decisions Tribunal
(1) Theregulations may authorise aperson to apply to the Administrative
Decisions Tribunal for areview of adecision, of aclass prescribed by
the regulations, that is made under this Act or the regulations.
(2) Any such regulation cannot be made without the concurrence of the
Minister administering the Administrative Decisions Tribunal Act
1997.
37 Regulations: adapting duties under Part 2
The regulations may adapt the provisons of Pat 2 to meet the
circumstances of any specified class of case.
38 Regulations may adopt other publications
The regulations may apply, adopt or incorporate any publication asin
force a a particular time or from time to time.
39 Regulations may create criminal offences

The regulations may create offences punishable by a penaty not
exceeding 250 penalty units.
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Occupational Health and Safety Bill 2000 Clause 40

Industry codes of practice Part 4

Part 4 Industry codes of practice

40

41

42

43

44

Purpose of industry codes of practice

The purpose of an industry code of practice is to provide practica
guidance to employers and others who have duties under Part 2 with
respect to occupational health, safety and welfare.

WorkCover may prepare draft codes
(1) WorkCover may prepare draft industry codes of practice.

(2) An industry code of practice may refer to or incorporate, with or
without modification, a document prepared or published by a body
specified in the code, asin force at a particular time or from time to
time.

Consultation on draft codes

(1) WorkCover is to consult with such organisations or persons as the
Minister may direct about a draft code and may consult with such
others as WorkCover thinks appropriate.

(2) WorkCover isto take into consideration any submissions it receives
that relate to a draft code before it makes any recommendation to the
Minister for its approval.

Approval of codes by Minister

The Minister may, having regard to any recommendation of
WorkCover, approve an industry code of practice.

Publication, commencement and availability of codes
(1) An approved industry code of practice:
(@  istobe published in the Gazette, and

(b)  takeseffect onthe day on which it isso published or, if alater
day is specified in the code for that purpose, on the later day so
Specified.
(2) Thefollowing are to be made available for public inspection without

charge at the principa office of WorkCover during norma office
hours:

(@  acopy of each approved industry code of practice,
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Clause 44

Part 4

Occupational Health and Safety Bill 2000

Industry codes of practice

(b)
(©

if an approved industry code of practice has been amended, a
copy of the code as so amended,

if an approved industry code of practice refers to or
incorporates any other document prepared or published by a
specified body, a copy of each such document.

45 Amendment or revocation of codes

An approved industry code of practice may be amended or revoked by
an instrument prepared, approved and published in accordance with
the relevant procedures of this Part with respect to industry codes of
practice.

46 Use of codes
(1) Inany proceedings for an offence against this Act or the regulations:

@

(b)

an gpproved industry code of practice that is relevant to any
matter which it is necessary for the prosecution to prove to
establish the commission of the offence by a person is
admissible in evidence in those proceedings, and

the person’ sfailure at any materia time to observe the codeis
evidence of the matter to be established in those proceedings.

(2) A personisnot liableto any civil or crimina proceedings by reason
only that the person has failed to observe an approved industry code
of practice.
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Occupational Health and Safety Bill 2000 Clause 47

Investigations

Part 5

Appointment of inspectors Division 1

Part 5 Investigations

Division 1

Appointment of inspectors

47  Appointment of inspectors

WorkCover may appoint asinspectorsfor the purposes of thisAct and
the regulations any of the following persons:

@
(b)
©
()

a datutory officer,
apublic servant,
aperson employed by a public or loca authority,

a person belonging to a class of persons prescribed by the
regulations.

Note. The powers and other functions of inspectors appointed under this section
do not extend to mines (see sections 49 and 104).

48 |dentification

(1) Every inspector is to be issued with an identification card as an
inspector by WorkCover.

(2) Theidentification card must:

@
(b)
(©
©)

©

Division 2

state that it isissued under this Act, and
give the name of the person to whom it isissued, and
state the date (if any) on which it expires, and

describe the kind of premises to which the powers of the
ingpector extend, and

bear the signature of the Generd Manager of WorkCover or an
officer approved by the Genera Manager for the purposes of

this paragraph.

Powers of inspectors

Note. See Part 6 for powers of inspectors to issue investigation, improvement or
prohibition notices.

49 Division does not apply to mines
This Division does not apply to amine.
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Clause 50

Part 5
Division

2

Occupational Health and Safety Bill 2000

Investigations
Powers of inspectors

50 Powers of entry for places of work

For the purposes of this Act or the regulations, an inspector may enter
any premises the ingpector has reason to believe is a place of work.

Note. See section 57 with respect to entry into any part of premises used only for
residential purposes.

51 Notice of entry

(1)
2

An inspector authorised to enter premises under this Division may
enter the premises without notice.

The inspector must notify the occupier of the premises of the
inspector’ s presence on the premises as soon as reasonably practicable
after entering the premises, unless.

(@  todosowould defeat the purpose for which the premises were
entered or would unreasonably delay the inspector in a case of
urgency, or

(b)  theoccupier isaready aware that the inspector has entered the
premises or was notified in advance of when the inspector
would enter the premises.

52 Production of authority to enter premises

)

2

A power conferred on an inspector by this Division to enter premises,
or to make an inspection or take other action on premises, may not be
exercised unless the inspector proposing to exercise the power isin
possession of the identification card issued to the inspector and
producestheidentification card if required to do so by the occupier of
the premises.

This section does not apply to a power conferred by a search warrant.

53 Time for entry into premises

1)

2

Entry under a power conferred by this Division may only be made a
areasonable time in the daytime or a any hour when work is carried
on or isusualy carried on at the premises.

This section does not apply to a power conferred by a search warrant.
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Occupational Health and Safety Bill 2000 Clause 54

Investigations Part 5
Powers of inspectors Division 2
54  Use of force on entry

55

56

57

(1) Reasonable force may be used for the purpose of gaining entry to
premises under a power conferred by this Division, but only if
authorised by WorkCover in accordance with this section or in cases
of emergency.

(2) Theauthority of WorkCover:
(@  must bein writing, and
(b)  must be given in respect of the particular entry concerned, and

(00  must specify the circumstancesthat are required to exist before
force may be used.

(3) Thissection does not apply to a power conferred by a search warrant
and does not affect section 17 of the Search Warrants Act 1985.

Notification of use of force on entry

(1) An inspector authorised to enter premises under this Divison who
uses force for the purpose of gaining entry to the premises must
promptly advise WorkCover of the use of force.

(2) WorkCover must give written notice of the entry to such persons or
authorities as appear to WorkCover to be appropriate in the
circumstances.

Compensation

WorkCover must pay compensation for any loss or damage caused by
any inspector in the exercise of any power to enter premises under this
Division, but not if that loss or damage is caused because the occupier
obstructed, hindered or restricted the inspector in the exercise of the

power of entry.

Entry to premises used for residential purposes

The powers of entry conferred by this Division are not exercisablein
relation to any part of premises used only for residential purposes

except:
(@  with the permission of the occupier of the premises, or
(b)  under the authority conferred by a search warrant.
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Clause 58

Part 5
Division

2

Occupational Health and Safety Bill 2000

Investigations
Powers of inspectors

58 Search warrant

)

2

3)
(4)

An inspector may apply to an authorised justice for a search warrant
if the ingpector has reasonable grounds for believing that a provision
of this Act or the regulations has been or is being or is aout to be
contravened in or about any premises.

An authorised justice to whom an application is made under this
section may, if satisfied that there are reasonable grounds for doing o,
issue a search warrant authorising the ingpector named in the warrant
to enter the premises and to search the premises for evidence of a
contravention of this Act or the regulations.

Part 3 of the Search Warrants Act 1985 applies to a search warrant
issued under this section.

In this section, authorised justice hasthe same meaning asit hasin the
Search Warrants Act 1985.

59 General powers available on entry

For the purposes of thisAct or the regulations, an inspector who enters
premises under this Divison may do any of the following:

(@  make searches, ingpections, examinations and tests (and take
photographs and make video and audio recordings),

(b) takefor andysis a sample of any substance or thing which in
the inspector's opinion may be, or may contan or be
contaminated by, a substance (or a degradation product of a
substance) that isarisk to hedth,

() inthecaseof aninspector who isamedica practitioner, carry
out medical examinations with the consent of the person
proposed to be examined,

(d cary out biologicd tests in such manner and in such
circumstances as may be prescribed by the regulations,

() require any person in or about those premises to answer
questions or otherwise furnish information,

()  requirethe occupier of those premisesto provide the inspector
with such assstance and facilities as is or are reasonably
necessary to enable the inspector to exercise the inspector’s
functions,

(9 require the production of and inspect any documents in or
about those premises,
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Occupational Health and Safety Bill 2000 Clause 59

Investigations Part 5
Powers of inspectors Division 2

(h)  takecopiesof or extracts from any such documents,

(i) exercise dl other functions that are conferred by, or are
reasonably necessary for the purposes of, this Act or the
regulations.

60 Powers available on entry to dismantle, take and keep things

For the purposes of thisAct or the regulations, an inspector who enters
premises under this Division may do any of the following:

(@  dismantle any plant or other thing on the premises for the
purpose of examination, if theingpector believes on reasonable
grounds that the plant or other thing has been used in the
commission of an offence againgt this Act or the regulations,

(b) take any plant, substance or other thing (or any sample of a
substance) from the premises, if the ingpector believes on
reasonable grounds that the plant, substance or other thing has
been used in the commission of an offence againgt this Act or
the regulations,

()  keep any plant, substance, sample or other thing taken under
this section that:
0] may reasonably be required as evidence in proceedings
for an offence againgt this Act or the regulations, or
(i) might, if not so kept, be used to continue or repest the
offence.

Note. See sections 70-75 for provisions relating to the exercise of the above
powers.

61 Care to be taken

In the exercise of afunction under this Division, an inspector must do
as little damage as possible.

62 Power of inspectors to obtain information, documents and evidence

(1) Aninspector may, by noticein writing served on aperson, require the
person to do any one or more of the following things if the inspector
has reasonable grounds to believe that the person is capable of giving
information, producing documents or giving evidence in relation to a
possible contravention of this Act or the regulations:
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Clause 62

Part 5
Division

2

Occupational Health and Safety Bill 2000

Investigations
Powers of inspectors

2
3

(4)

©)
(©)

(&  togiveaninspector, in writing sSigned by the person (or, in the
case of a body corporate, by a competent officer of the body
corporate) and within the time and in the manner specified in
the notice, any such information of which the person has
knowledge,

(b)  to produce to an ingpector, in accordance with the notice, any
such documents,

()  to appear before an inspector at atime and place specified in
the notice and give either orally or in writing any such evidence
and produce any such documents.

A notice under this section must contain a warning that a failure to
comply with the notice is an offence.

Aninspector may inspect adocument produced in responseto anotice
under this section and may make copies of, or take extracts from, the
document.

An inspector may take possession and retain possession for aslong as
is necessary for the purposes of this Act, of a document produced in
response to a notice under this section if the person otherwise entitled
to possession of the document is supplied, as soon as practicable, with
acopy certified by an inspector to be a true copy.

A certified copy provided under subsection (4) is receivable in all
courts asif it were the original.

Until acertified copy of adocument is provided under subsection (4),
the inspector who has possession of the document must, at such times
and places as the inspector thinks appropriate, permit the person
otherwise entitled to possesson of the document, or a person
authorised by that person, to inspect the document and make copiesof,
or take extracts from, the document.

63 Power of inspector to demand name and address

@)

2

An inspector may require a person whom the inspector reasonably
suspects has committed an offence against this Act or the regulations
to state the person’s full name and residentia address.

The ingpector may request the person to provide reasonable proof of
the person’ s identity.
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Occupational Health and Safety Bill 2000 Clause 63

Investigations

Part 5

Powers of inspectors Division 2

3

(4)

A person who, without reasonable excuse, fails to comply with a
requirement of an inspector under this section is guilty of an offence.
Maximum pendty: 15 pendty units.

A person does not commit an offence against this section if:

(@ theingpector doesnoat, at thetime when theinspector makesthe

requirement, show the person theinspector’ sidentification card,
or

(b)  theinspector doesnoat, at thetimewhen theinspector makesthe
requirement, warn the person that it would be an offence not to
comply with the requirement.

64 Attendance of inspector at coronial inquest

Aninspector may attend and has authority to examinewitnesses at any
inquest into the cause of death of any employee while employed at a
place of work.

65 Protection from incrimination

@)

)

Self-incrimination not an excuse

A person is not excused from a requirement under this Division to
make a statement, to give or furnish information, to answer aquestion
or to produce a document on the ground that the statement,
information, answer or document might incriminate the person or
make the person liable to a penalty.

Statement, information or answer not admissible if objection made
However, any statement made or any information or answer given or
furnished by anatural person in compliance with arequirement under
this Division is not admissible in evidence againgt the person in
criminal proceedings (except proceedings for an offence under this
Division) if:

(@  the person objected at the time to doing so on the ground that

it might incriminate the person, or

(b)  thepersonwasnot warned on that occas on that the person may
object to making the statement or giving or furnishing the
information or answer on the ground that it might incriminate
the person.
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Clause 65 Occupational Health and Safety Bill 2000
Part 5 Investigations
Division 2 Powers of inspectors

(3) Documents admissible

(4)

Any document produced by a person in compliance with a
requirement under thisDivisionisnot inadmissiblein evidence against
the person in criminal proceedings on the ground that the document
might incriminate the person.

Further information

Further information obtained as a result of a document produced, a
statement made or information or an answer given or furnished in
compliancewith arequirement under this Divisonisnot inadmissible
on the ground:

(@ that the document, statement, information or answer had to be
produced, made, given or furnished, or

(b) that the document, statement, information or answer might
incriminate the person.

66 Offence: compliance

A person must not:

(@  without reasonable excuse, refuse or fal to comply with a
requirement made or to answer aquestion of aninspector asked
in accordance with this Division, or

(b) in purported compliance with a requirement under this
Division, or in answer to a question of an inspector asked in
accordance with this Division, give or furnish information or
evidence or produce a document knowing it to be false or
mideading in amateria particular.

Maximum penalty:

(@  inthecase of aprevious offender—150 penalty units, or

(b)  inany other case—100 penalty units.

67 Offence of impersonating an inspector

A person must not impersonate, or falsely represent that the personis,
an inspector.

Maximum penalty: 100 penalty units.
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Occupational Health and Safety Bill 2000 Clause 68

Investigations Part 5
Powers of inspectors Division 2
68 Inspector may request assistance

69

70

)

2

3

A police officer may accompany and take all reasonable stepsto assst
an inspector in the exercise of the inspector’s functions under this
Division:

(@  inexecuting asearch warrant issued under section 58, or

(b) if the inspector reasonably believes that he or she may be
obstructed in the exercise of those functions.

Any person whom an inspector believes to be capable of providing
assstance in the exercise of the inspector’s functions under this
Division may accompany the ingpector and take all reasonable stepsto
assist the inspector in the exercise of the ingpector’ s functions.

Nothing in subsection (1) is to be taken to limit the generality of
section 18 of the Search Warrants Act 1985.

Power of employees’ representative to accompany inspector

An inspector who is proposing to undertake an inspection of a place
of work with respect to a matter that may affect the hedth, safety or
welfare of employees at the place of work:

(@  must, totheextent that itis practicable, consult arepresentative
of the employees or an industrial organisation of employees
whose members are employed at the place of work, and

(b) must, if requested to do so by the representative, take the
representative on any such inspection.

Notice of taking or dismantling plant, substances or other things

(1)

2

Before exercisng any of the powers under section 60 (Powers
available on entry to dismantle, take and keep things), an inspector
must give notice to the occupier of a place of work wherethethingis
situated of the ingpector’ s intention to exercise that power.

The notice must specify the date and time when theinspector proposes
to exercise the powers as wedll as the thing in relation to which the
powers are to be exercised.
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Clause 71

Part 5
Division

2

Occupational Health and Safety Bill 2000

Investigations
Powers of inspectors

71 Powers supporting taking of things

)

2

3

(4)

©)

(6)

()

Having taken a thing under section 60, an inspector may:
(@&  movethething from the place where it was taken, or

(b) leavethething at the place but take reasonable action to restrict
accessto it, or

(¢) if thething is plant—dismantle it.
The following are examples of restricting access to a thing:
(@  sedingathing and marking it to show accessto it isrestricted,

(b)  seding the entrance to aroom where the thing is situated and
marking it to show accessto it is restricted.

If an ingpector redtricts access to a thing taken, a person must not

tamper, or attempt to tamper, with the thing or something restricting

access to the thing without an inspector’s approva.

Maximum penalty: 40 penalty units.

To enable a thing to be taken under section 60, an inspector may

require the person in control of it:

(@ totakeit to a stated reasonable place by a stated reasonable
time, and

(b) if necessary, to remain in control of it at the stated place for a
reasonable time.

The requirement:

(@  must be made by notice in the form approved by WorkCover,
or

(b) if for any reason it is not practicable to give the notice, may be
made ordly and confirmed by noticein that approved form as
S00N as practicable.

The person must comply with the requirement unless the person has
areasonable excuse for not complying.
Maximum penalty: 40 penalty units.

A further requirement may be made under thissectioninrelaiontothe
same thing if it is necessary and reasonable to make the further
requirement.
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Occupational Health and Safety Bill 2000 Clause 72

Investigations Part 5
Powers of inspectors Division 2

72 Receipt for things taken

73

)

2

3
(4)

As soon as reasonably practicable after an inspector takes a thing
under section 60, the ingpector must give areceipt for it to the person
from whom it was taken.

However, if for any reason it is not practicable to comply with
subsection (1), the inspector must leave the receipt in a conspicuous
position and in a reasonably secure way at the place where the thing
was taken.

Therece pt must describe generaly each thing taken and its condition.

This section does not apply to athingif it isimpracticable or would be
unreasonable to give the receipt required by this section (given the
thing's nature, condition and value).

Forfeiture of things taken

)

2

3
(4)

©)

A thing taken under section 60 isforfeited to the State if the ingpector
who took the thing:

(@  cannot find its owner after making reasonable inquiries, or
(b)  cannot returnit to itsowner, after making reasonabl e efforts, or

() reasonably believesit isnecessary to retain the thing to prevent
it being used to commit an offence againgt this Act or the
regulations.

Subsection (1) () does not require the ingpector to make inquiries if
it would be unreasonable to make inquiries to find the owner, and
subsection (1) (b) does not require the inspector to make efforts if it
would be unreasonable to make effortsto return the thing to itsowner.

If the inspector decides to forfeit a thing under subsection (1) (c), the
inspector must tell the owner of the decision by written notice.

Subsection (3) does not apply if:

(@  theinspector cannot find its owner, after making reasonable
inquiries, or

(b) itisimpracticable or would be unreasonableto give the notice.

The notice must state:

(@  thereasonsfor the decision, and

(b)  that the owner may apply within 28 days for the decision to be
reviewed by WorkCover, and
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Clause 73 Occupational Health and Safety Bill 2000
Part 5 Investigations
Division 2 Powers of inspectors
(¢  how the owner may apply for the review, and
(d) that theowner may apply for astay of the decision if the owner
appliesfor areview.
Divison 4 of Part 6 appliesto the notice in the sameway asit applies
to a prohibition notice.
(6) In deciding whether and, if so, what inquiries and efforts are

reasonable or whether it would be unreasonable to give notice about
athing, regard must be had to the thing’ s nature, condition and vaue.

74  Return of things taken

(1)

2

If athing taken under section 60 has not been forfeited, the inspector
must return it to its owner at the end of:

@& 6 months, or
(b) if aproceeding for an offence involving it is started within 6
months—the proceeding and any appeal from the proceeding.

Despite subsection (1), unless the thing has been forfeited, the
inspector must immediately return a thing taken as evidence to its
owner if the inspector stops being satisfied its continued retention as

evidence is necessary.

75 Access to things taken

(1)

)

Until a thing taken under section 60 is forfeited or returned, an
inspector must allow itsowner to ingpect it and, if it isadocument, to
copy it.

Subsection (1) does not apply if it is impracticable or would be
unreasonable to alow the ingpection or copying.
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Occupational Health and Safety Bill 2000 Clause 76

Investigations Part 5
Entry and inspection powers of authorised employees’ representatives Division 3
Division 3 Entry and inspection powers of authorised

76

77

78

employees’ representatives

Definition

In this Division:

authorised representative of an industria organisation of employees,
means an officer of that organisation (including any person who is
concerned in, or takes part in, the management of that organisation)
who isauthorised under Part 7 of Chapter 5 of the Industrial Relations
Act 1996.

Powers of entry of places of work

An authorised representative of an industrid organisation of
employees may, for the purpose of investigating any suspected breach
of the occupational health and safety |egidation, enter any premisesthe
representative hasreason to believeisaplace of work where members
of that organisation (or personswho are eigible to be members of that
organisation) work.

Notice of entry
(1) An authorised representative authorised to enter premises under this

Divison may enter the premises without notice.

(2) Theauthorised representative must notify the occupier of the premises

of the authorised representative’ s presence on the premises as soon as
reasonably practicable after entering the premises, unless:

(@  todosowould defest the purpose for which the premises were
entered or would unreasonably delay the authorised
representative in a case of urgency, or

(b)  theoccupier isdready avare that the authorised representative
has entered the premises or was notified in advance of when the
authorised officer would enter the premises.
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Clause 79 Occupational Health and Safety Bill 2000

Part 5 Investigations
Division 3 Entry and inspection powers of authorised employees’ representatives

79 Authority to enter premises

(1) A power conferred by this Division to enter premises, or to make an
ingpection or take other action on premises, may not be exercised
unless the person proposing to exercise the power isin possession of
an authority issued by the Industrial Registrar under Part 7 of Chapter
5 of the Industrial Relations Act 1996 and produces the authority if
required to do so by the occupier of the premises.

(2) Entry may only be made at a reasonable time in the daytime or at any
hour when work is carried on or isusually carried on at the premises.

80 Entry to premises used for residential purposes

The powers of entry conferred by this Division are not exercisable in
relation to any part of premises used only for residential purposes
except with the permission of the occupier of the premises.

81 Powers available on entry

For the purpose of investigating any suspected breach of the
occupational health and safety legidation, an authorised representative
who enters premises under this Division may do any of the following:

(@  makesearchesandinspections (and take photographsand make
video and audio recordings),

(b)  requirethe occupier of those premisesto providethe authorised
representative with such assistance and facilities as is or are
reasonably necessary to enabletherepresentativeto exercisehis
or her functions under this Division,

()  requiretheproduction of and inspect any documentsin or about
those premises that directly affect or directly deal with the
occupationd hedlth and safety of employees working at those

premises,
(d) takecopiesof or extracts from any such documents.

82 Care to be taken

In the exercise of a function under this Division, an authorised
representative must do as little damage as possible.
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Occupational Health and Safety Bill 2000 Clause 83

Investigations Part 5
Entry and inspection powers of authorised employees’ representatives Division 3

83 Authorised representative may request assistance from inspector

An inspector may accompany and take all reasonable stepsto assist an
authorised representative in the exercise of the representative’s
functions under this Division if the representative reasonably believes
that he or she may be obstructed in the exercise of those functions.

84 Offence of failing to comply with requirement of authorised
representative

A person must not, without reasonable excuse, refuse or fail to comply
with arequirement made by an authorised representativein accordance
with this Division.

Maximum penalty: 20 penalty units.

85 Offence of impersonating an authorised representative

A person must not impersonate, or falsely represent that the personis,
an authorised representative.

Maximum penalty: 100 penalty units.

Division 4 Accidents and other occurrences at places of
work

86 Notification of accidents and other matters

(1) The occupier of any place of work must give WorkCover notice in
accordance with this section of any of the following occurrences:

(@ any non-disturbance occurrence at the place of work (as
referred to in section 87),

(b)  any accident or other matter occurring at or in relation to the
place of work that the regulations declare to be an occurrence
that is required to be notified to WorkCover.

Maximum penalty:

(@  inthe case of acorporation (being a previous offender)—750
pendlty units, or

(b) in the case of a corporation (not being a previous
offender)—500 penalty units, or

() inthecaseof anindividua (being a previous offender)—375
pendlty units, or
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Clause 86 Occupational Health and Safety Bill 2000
Part 5 Investigations
Division 4 Accidents and other occurrences at places of work
(d in the case of an individud (not being a previous
offender)—250 penalty units.

(2) Any such notice must be given:

(@  as soon as practicable (but not later than 7 days) after the
occupier becomes aware of the occurrence, and

(b)  inwriting in the form approved by Work Cover, and

(¢ by leaving it a, or by sending it by post or facsmile
transmission to, an office of WorkCover.

(3) Any such notice mugt, in the case of a non-disturbance occurrence,
aso be given:

(@  immediately theoccupier becomesawareof theoccurrence, and

(b) by the quickest available means (for example, by telephone or
facamile).

This subsection does not apply if the occupier is aware that another

person has given WorkCover notice of the occurrence.

(4) The regulations may vary the obligations under this section with
respect to the person required to give notice and the time and manner
in which the notice isto be given.

(5) Thissection does not apply to amine.

87 Non-disturbance of plant involved in fatal accidents or other
occurrences (and of surrounding area)

)

2

In this section:
non-disturbance occurrence means.
(&  anoccurrence that has resulted in a person being killed, or

(b) any other occurrence prescribed by the regulations for the
purposes of this definition.

The occupier of aplace of work must take measures to ensure that:

(@  plant at that place is not used, moved or interfered with after it
has been involved in a non-disturbance occurrence, and
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Occupational

Investigations

Health and Safety Bill 2000 Clause 87

Part 5

Accidents and other occurrences at places of work Division 4

3

(4)

©)

(6)

(b) the area a that place that is within 4 metres (or, if the
regulations prescribe some other distance, that other distance)
of the location of a non-disturbance occurrence is not
disturbed.

Maximum penalty:

(@&  inthe case of acorporation (being a previous offender)—750
penalty units, or

(b) in the case of a corporation (not being a previous
offender)—500 penalty units, or

() inthecase of anindividua (being a previous offender)—375
penalty units, or

(d in the case of an individuad (not being a previous
offender)—250 penalty units.

If the regulations prescribe measures that satisfy the requirements of

this section, the occupier is taken to have satisfied those requirements

if the occupier has taken the measures so prescribed.

This section does not prevent any action:

(@  tohelp or remove atrapped or injured person or to remove a
body, or

(b) toavoidinjury to aperson or damage to property, or

() for the purposes of any police investigation, or

(d) inaccordancewith adirection or permission of aninspector, or

(¢ in such other circumstances as may be prescribed by the
regulations.

The requirements of this section in relation to any particular
occurrence gpply only for the period ending 36 hours after notification
of the occurrence in accordance with section 86. After the end of that
period, non-disturbance requirements may apply by virtue of an
investigation notice under Part 6.

This section does not apply to amine.
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Clause 88 Occupational Health and Safety Bill 2000

Part 5 Investigations
Division 4 Accidents and other occurrences at places of work

88 Minister may require and publish special reports into accidents and
other dangerous occurrences

(1) The Minister may direct WorkCover, or any department of the
Government responsibleto the Minister, to prepare aspecial report for
the Minister with respect to:

(&  any accident that occurred at a place of work and that caused
the death of or bodily injury to any person, or

(b)  any occurrence at a place of work that congtituted a danger to
any person.

(2) TheMinister may, if the Minister thinksfit, cause such areport or any
part of such areport to be made public, whether by causing the report
or part of the report to be published or otherwise. The Minister may
table a copy of the report in Parliament.

(3) Noliahility isincurred by the State and no personal liability isincurred
by, or by any person acting a the direction of, the Minister,
WorkCover or adepartment of the Government in respect of anything
donein good faith in connection with the preparation or making public
of areport under this section.

(4) Noliability isincurred by a person for publishing in good faith:
(&  areport made public under this section, or
(b)  afair report or summary of such areport.

(5) Thissection appliesto amine.

(6) Inthissection:
liability includes liability in defamation.

the State includes the Crown in right of the State and the Government
of the State.
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Occupational Health and Safety Bill 2000 Clause 89

Investigation, improvement and prohibition notices Part 6

Investigation notices

Division 1

Part 6 Investigation, improvement and prohibition
notices

Division 1

Investigation notices

89 Investigation notice to stop plant or prevent disturbance of premises
to allow investigation

(1) An inspector who has entered premises under Part 5 may issue an
investigation notice to the occupier of the premises if the inspector
believes on reasonable grounds that it is necessary to issue the notice
in order to facilitate the exercise of the inspector’s powers under
Divison 2 of that Part in respect of the premises.

(2) Aninvestigation notice must set out the grounds on whichitisissued.

(3) Aninvedtigation notice remainsin force for the period, not exceeding
7 days, specified in the notice. A notice may be renewed more than
once by an inspector by issuing a further investigation notice in
accordance with this section.

90 Offence: failure to comply with investigation notice
While an investigation notice isin force, the occupier of the premises

must:

@

stop the use or movement of, or interference with, any plant,
substance or thing that is specified in the notice, and

(b) take measures to prevent the disturbance of any plant,
substance or thing that is specified in the notice, or any
specified areain which it islocated.

Maximum penalty:

(@  inthe case of acorporation (being a previous offender)—750
penalty units, or

(b) in the case of a corporation (not being a previous
offender)—500 penalty units, or

() inthecaseof anindividua (being a previous offender)—375
penalty units, or

(d in the case of an individua (not being a previous

offender)—250 penalty units.
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Clause 91 Occupational Health and Safety Bill 2000
Part 6 Investigation, improvement and prohibition notices
Division 2 Improvement notices
Division 2 Improvement notices
91 Issue of improvement notices

(1)

2

3

(4)

If an ingpector is of the opinion that any person:
(@  iscontravening any provision of this Act or the regulations, or

(b)  hascontravened such aprovisionin circumstancesthat makeit
likely that the contravention will continue or be repeated,

the inspector may issue to the person a notice requiring the person to
remedy the contravention or the matters occasioning it within the
period specified in the notice.

The period within which a person is required by an improvement
notice to remedy a contravention or the matters occasoning the
contravention must be at least 7 days after the issue of the notice.

However, an ingpector may specify a period that is less than 7 days
after the issue of the improvement notice if satisfied that it is
reasonably practicable for the person to comply with the requirements
imposed by the notice by the end of that period.

An improvement notice must:

(@  date that the inspector is of the opinion referred to in
subsection (1), and

(b)  datethereasonsfor that opinion, and

()  specify theprovision of thisAct or the regulationsin respect of
which that opinion is held, and

(d) include information about obtaining a review of the notice
under this Part.

92 Offence: failure to comply with improvement notice

A person who, without reasonable excuse, fails to comply with a
requirement imposed by animprovement noticeisguilty of an offence.

Maximum penalty:

(@  inthe case of acorporation (being a previous offender)—750
pendlty units, or

(b) in the case of a corporation (not being a previous
offender)—500 penalty units, or
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Occupational Health and Safety Bill 2000 Clause 92

Investigation, improvement and prohibition notices Part 6

Improvement notices

Division 2

©
@)

(©
(f)

Division 3

in the case of an individua not acting in the capacity of an
employee (being a previous offender)—375 pendlty units, or

in the case of an individual not acting in the capacity of an
employee (not being a previous offender)—250 pendlty units,
or

in the case of an individua acting in the capacity of an
employee (being a previous offender)—22.5 pendty units, or

in the case of an individud acting in the capacity of an
employee (not being a previous offender)—15 penalty units.

Prohibition notices

93 Issue of prohibition notices

(1) If an inspector is of the opinion that at any place of work there is
occurring or about to occur any activity whichinvolvesor will involve
an immediate risk to the hedlth or safety of any person, the ingpector
may issue to the person who has or may be reasonably presumed to
have control over the activity a notice prohibiting the carrying on of
the activity until the matterswhich give or will giveriseto therisk are
remedied.

(2) A prohibition notice must:

@

(b)
(©
(d)

©

date that the inspector is of the opinion referred to in
subsection (1), and

state the reasons for that opinion, and
specify the activity in respect of which that opinionisheld, and

if in the inspector's opinion the activity involves a
contravention or likely contravention of any provision of this
Act or the regulations—specify that provision and state the
reasons for that opinion, and

include information about obtaining a review of the notice
under this Part.
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Clause 94

Part 6
Division 3

Occupational Health and Safety Bill 2000

Investigation, improvement and prohibition notices
Prohibition notices

94 Offence: failure to comply with prohibition notice

A person who, without reasonable excuse, fails to comply with a
requirement imposed by a prohibition notice is guilty of an offence.

Maximum penalty:

(@  inthecaseof acorporation (being aprevious offender)—1,500
pendlty units, or

(b) in the case of a corporation (not being a previous
offender)—1,000 penalty units, or

() inthe case of an individud not acting in the capacity of an
employee (being a previous offender)—750 penalty units, or

(d) inthe case of an individual not acting in the capacity of an
employee (not being a previous offender)—500 penalty units,
or

(& in the case of an individua acting in the capacity of an
employee (being a previous offender)—45 penalty units, or

) in the case of an individud acting in the capacity of an

Division 4

employee (not being a previous offender)—30 penalty units.

General provisions relating to notices

95 Notices may include directions

(1) Aninspector may include in anotice under this Part directions as to
the measures to be taken to remedy any contravention or matter to
which the notice relates or to otherwise comply with the notice.

(2) Any such direction may:

@
(b)

adopt, by reference, the requirements of any industry or other
code of practice or standard, and

offer the person to whom it isissued a choice of waysin which
to remedy the contravention or matter or to comply with the
notice.
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Occupational Health and Safety Bill 2000 Clause 96

Investigation, improvement and prohibition notices Part 6
General provisions relating to notices Division 4

96 Review of notices by WorkCover

97

)
2

3)
(4)
©)

(6)

()

A person who is issued with a notice under this Part may apply in
writing to WorkCover for areview of the notice.

The application for review must be madewithin 7 days after the notice
isissued or, if the regulations prescribe a different period, within the
period so prescribed.

An application for review may be made only once in respect of any
particular notice.

WorkCover is to review a notice that is the subject of a duly made
application for review.

The notice is stayed (unless it is an investigation notice or a
prohibition notice) from when the application for review isreceived by
WorkCover until WorkCover givesnoticeto the applicant of the result
of the review.

Note. See section 98 for stay of investigation notice or prohibition notice.

WorkCover may, as aresult of the review, confirm the notice, vary it
or revokeit. The confirmation, variation or revocation has effect when
notice of the result of the review is given to the applicant.

Regulations may be made with respect to reviews under this section.

Appeal to Industrial Magistrate following review

)

2

3
(4)

An applicant who is not satisfied with the result of a review by
WorkCover of anotice under this Part may apped against the notice
to aLocal Court congtituted by an Industrial Magistrate Sitting alone.

An appeal to aLocd Court under this section does not operate to stay
the notice the subject of the appeal except as otherwise ordered by the
Court.

The Loca Court may, on the apped, confirm the notice, vary it or
revokeit.

Regulations may be made with respect to appedls under this section,
including the time and manner in which such an appedl isto be made.
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Clause 98 Occupational Health and Safety Bill 2000

Part 6 Investigation, improvement and prohibition notices
Division 4 General provisions relating to notices
98 Application to Industrial Magistrate for stay of investigation or
prohibition notice

(1) If aperson duly applies under this Part for review of an investigation
notice or a prohibition notice, the person may apply to aLoca Court
congtituted by an Industrial Magistrate Sitting alone for a stay of the
notice.

(2) A stay may be granted for such period as the Local Court considers
appropriate, but not so as to extend past the time when notice of the
result of the review is given to the applicant by WorkCover.

(3) A stay may begranted on such conditionsasthe Local Court considers
appropriate and may be revoked or amended by the Loca Court.

99 Withdrawal of notices

(1) A notice under this Part may be withdrawn a any time by the
inspector who issued the notice or by WorkCover if the inspector or
WorkCover is satisfied that the notice was issued in error or is
incorrect in some respect.

(2) Thewithdrawa has effect when notice of the withdrawal is given to
the person to whom the notice was issued.

100 Revocation or withdrawal of notice does not prevent issue of another
notice
The revocation or withdrawal of a notice under this Part does not
prevent the issue of any other notice.
101 Service of notices

(1) A notice under this Part (including a notice confirming, revoking or
withdrawing such a notice) may be issued or given to a person:

(@ by ddivering it persondly to the person, or

(b)  byleavingit with some other person at, or sending it by post or
facsimile transmission to, the person’s place of residence or
business or the place of work to which the notice relates.

(2) Thissection does not affect the operation of any provision of alaw or
the rules of acourt authorising anotice or other document to be served
in amanner not authorised by this section.
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Occupational Health and Safety Bill 2000 Clause 102

Investigation, improvement and prohibition notices Part 6
General provisions relating to notices Division 4

102 Exhibition of notices

)

2)

An ingpector may cause a notice containing a copy of or extract from
anotice under this Part, or of the matter contained in the notice, to be
exhibited at the place of work concerned in a manner approved by
WorkCover.

A person must not destroy, damage or remove a notice so exhibited
except with the approval of WorkCover or an inspector.

Maximum penalty:
(@  inthecase of acorporation—2100 penalty units, or
(b)  inthecase of an individua—-50 penaty units.

103 Proceedings for offences not affected by notices

The issue, variation, revocation or withdrawal of a notice under this
Part does not affect any proceedings for an offence against this Act or
the regulations in connection with any matter in respect of which the
notice was issued.

104 Part does not apply to mines

This Part does not apply to amine.
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Clause 105

Part 7
Division

1

Occupational Health and Safety Bill 2000

Criminal and other proceedings
Proceedings for offences generally

Part 7 Criminal and other proceedings

Division 1

Proceedings for offences generally

105 Summary procedure for offences

(1)

2

3)

Proceedingsfor an offence against thisAct or theregulations are to be
dedlt with summarily:

(&  beforealoca Court constituted by a Magistrate sitting alone,
or

(b)  beforethe Industrid Relations Commission in Court Session.

The maximum monetary pendty that may be imposed in those
proceedings by aLocal Court is 500 penalty units, despite any higher
maximum monetary penalty provided in respect of the offence.

The provisons of the Industrial Relations Act 1996, and of the
regulations under that Act, relating to appeals from a Loca Court to
the Industrid Relations Commission in Court Session in connection
with offences againgt that Act apply to proceedings before a Local
Court for offences against this Act or the regulations.

Note. Section 197 of the Industrial Relations Act 1996 deals with appeals against
convictions or penalties in connection with offences against that Act. Section 197A
of the Industrial Relations Act 1996 provides a right of appeal to the Full Bench of
the Industrial Relations Commission in Court Session against a decision of a
member of the Commission or a Local Court to acquit a person of an offence
against this Act or the regulations.

106 Authority to prosecute

(1)

Proceedings for an offence againgt this Act or the regulations may be
instituted only:

(@  with the written consent of the Minister, or

(b)  with the written consent of an officer prescribed by the
regulations, or

(©) by aningpector, or

(d) by thesecretary of anindustrial organisation of employees any

member or members of which are concerned in the matter to
which the proceedings relate.
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Occupational Health and Safety Bill 2000 Clause 106

Criminal and other proceedings Part 7
Proceedings for offences generally Division 1
(2) In proceedings for an offence againgt this Act or the regulations, a

consent to ingtitute the proceedings, purporting to have been signed by
the Minister or aprescribed officer, isevidence of that consent without
proof of the signature of the Minister or prescribed officer.

107 Time for instituting proceedings for offences

108

@)

2

3

(4)

Proceedings for an offence against this Act or the regulations may be
ingtituted within the period of 2 years after the act or omission aleged
to congtitute the offence, except as otherwise provided by this section.

This subsection applies to an offence againgt section 11 (Duties of
designers, manufacturers and suppliers of plant and substancesfor use
at work) or section 86 (Notification of accidents and other matters).
Proceedings for any such offence may be instituted:

(@  within 6 months after WorkCover first becomes aware of the
act or omission alleged to congdtitute the offence, or

(b)  within 2 years after the act or omission alleged to constitute the
offence,

whichever provides the longer period to ingtitute proceedings.

If a coronid inquest or inquiry is held and it appears from the
coroner’ sreport or proceedingsat theinquest or inquiry that an offence
has been committed against this Act or the regul ations (whether or not
the offender isidentified), proceedings in respect of that offence may
be indtituted within 2 years after the date the report was made or the
inquest or inquiry was concluded.

This section gpplies despite anything in any other Act.

Penalty notices for certain offences

@)

2

3

An authorised officer may serve a penalty notice on a person if it
appearsto the officer that the person has committed an offence under
this Act or the regulations, being an offence prescribed by the
regulations.

A pendty noticeisanoticeto the effect that, if the person served does
not wish to have the matter dealt with by a court, the person may pay,
within the time and to the person specified in the notice, the amount
of pendty prescribed by the regulations for the offence if dedlt with
under this section.

A pendty notice may be served persondly or by post.
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Clause 108 Occupational Health and Safety Bill 2000
Part 7 Criminal and other proceedings
Division 1 Proceedings for offences generally
(4) If theamount of penalty prescribed for an aleged offenceis paid under

)

(6)

()

8

©)

this section, no person is liable to any further proceedings for the
aleged offence.

Payment under this section is not to be regarded as an admission of
ligbility for the purpose of, nor in any way as affecting or prejudicing,
any civil clam, action or proceedings arising out of the same
occurrence.

The regulations may:

(@  prescribe an offence for the purposes of this section by
specifying the offence or by referring to the provision creating
the offence, and

(b)  prescribe the amount of penaty payablefor the offenceif dedlt
with under this section, and

()  prescribe different amounts of penalties for different offences
or classes of offences.

The amount of a penalty prescribed under this section for an offence
must not exceed the maximum amount of penaty which could be
imposed for the offence by a court.

This section does not limit the operation of any other provision of, or
made under, this or any other Act relating to proceedings which may
be taken in respect of offences.

In this section:
authorised officer means:
(@&  aningpector, or

(b)  aperson declared by the regulationsto be an authorised officer
for the purposes of this section.

109 Evidentiary statements

In a prosecution for an offence againgt this Act or the regulations, a
statement, purporting to be signed by the Genera Manager of
WorkCover or other prescribed person, relating to:

(@ anotification of an accident or other matter required to be
notified by or under this Act, or

(b) acetificate, licence or permit issued under a provision of the
regulations, or
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Occupational Health and Safety Bill 2000 Clause 109

Criminal and other proceedings Part 7
Proceedings for offences generally Division 1

(c)  any other prescribed matter contained in a prescribed officia
document concerning occupationa hedth and safety,

and certifying that the contents of the statement arein accordance with
the particulars contained in the document, is admissible in any
proceedings and is evidence of the matters contained in the statement
without proof of the signature of the person by whom the statement
purports to have been signed.

110 Onus of proof concerning reasonable excuse

Division 2

In any proceedings for an offence against aprovision of thisAct or the
regulations, the onus of proving that a person had areasonable excuse
(asreferred to in the provision) lies with the defendant.

Note. Provisions relating to victim impact statements with respect to proceedings
for offences against this Act or the regulations are contained in Part 3 of the Crimes

(Sentencing Procedure) Act 1999. That Act also contains other provisions relating
to sentencing for those offences.

Court orders in connection with offences

111 Operation of Division

(1)

)

3

Application to proved offences
This Division applies where a court finds an offence against this Act
or the regulations proved.

Meaning of proved offences
Without limiting the generdity of subsection (1), a court finds an
offence proved if:

(@  thecourt convicts the offender of the offence, or

(b)  the court makes an order under section 10 of the Crimes
(Sentencing Procedure) Act 1999 againgt the offender in
relation to the offence.

Definitions
In this Division:

the court means the court that finds the offence proved.

the offender means the person who is found to have committed the
offence.
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Clause 112

Part 7
Division

2

Occupational Health and Safety Bill 2000

Criminal and other proceedings
Court orders in connection with offences

112 Orders generally

)

2

Orders may be made
One or more orders may be made under this Divison against the
offender.

Orders are additional

Ordersmay be made under thisDivision in additionto any pendty that
may beimposed or any other action that may betakenin relationto the
offence.

113 Orders for restoration

(1)

2

The court may order the offender to take such stepsas are specified in
the order, within the period so specified, to remedy any matter caused
by the commission of the offence that appearsto the court to bewithin
the offender’ s power to remedy.

The period in which an order under this section must be complied with
may be extended, or further extended, by order of the court but only if
application for such an extensionis made before the end of that period.

114  Orders regarding costs and expenses of investigation

)

)

3

The court may, if it appears to the court that WorkCover has
reasonably incurred costs and expenses during the investigation of the
offence, order the offender to pay to WorkCover the costs and
expenses so incurred in such amount as is fixed by the order.

An order made by the Industrid Relations Commission under this
section isenforceable under section 182 of theIndustrial Relations Act
1996. An order made by a Loca Court under this section is
enforceable as if it were an order made by the Loca Court when
exercisingjurisdiction under theLocal Courts(Civil Claims) Act 1970.

In this section:

costs and expenses, in relation to the investigation of an offence,
means the costs and expensesin conducting any examination or test of
anything during the investigation of the offence.

Note. See section 122 of the Fines Act 1996 for orders requiring part of the fine
imposed for an offence to be paid to the prosecutor.
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Occupational Health and Safety Bill 2000 Clause 115

Criminal and other proceedings Part 7
Court orders in connection with offences Division 2

115 Orders to publicise or notify offence

116

)

)

3)

(4)

The court may do any one or more of the following:

(8  order the offender to take specified action to publicise the
offence, its consequences, the pendty imposed and any other
related matter,

(b)  order the offender to take specified action to notify specified
persons or classes of persons of the offence, its consegquences,
the pendty imposed and any other related matter (including, for
example, the publicationin an annua report or any other notice
to shareholders of a company or the notification of persons
aggrieved or affected by the offender’ s conduct).

The court may, in an order under this section, fix a period for
compliance and impose any other requirements the court considers
necessary or expedient for enforcement of the order.

If the offender fails to comply with an order under this section, the
prosecutor or aperson authorised by the prosecutor may take action to
carry out the order as far as may be practicable, including action to
publicise or notify:

(@ the origind contravention, its consequences, the pendty
imposed and any other related matter, and

(b)  thefalureto comply with the order.
The reasonable cost of taking action referred to in subsection (3) is

recoverable by the prosecutor or person taking the action, in acourt of
competent jurisdiction, as a debt from the offender.

Orders to undertake OHS projects

)
)

3)

The court may order the offender to carry out a specified project for
the general improvement of occupationa health, safety and welfare.

The court may, in an order under this section, fix a period for
compliance and impose any other requirements the court considers
necessary or expedient for enforcement of the order.

A Loca Court may not make an order under this section unlessit is
satisfied that the cost of complying with the order does not exceed the
maximum amount for which the Genera Division of aLocal Court has
jurisdiction under section 12 of the Local Courts (Civil Claims) Act
1970.
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Clause 117

Part 7
Division

2

Occupational Health and Safety Bill 2000

Criminal and other proceedings
Court orders in connection with offences

117 Offence: failure to comply with order

Division 3

)

)

A person who, without reasonable excuse, fails to comply with an
order under this Division is guilty of an offence.

Maximum penalty:

(@  inthecaseof acorporation (being aprevious offender)—1,500
pendlty units, or

(b) in the case of a corporation (not being a previous
offender)—1,000 penalty units, or

() inthecaseof anindividua (being a previous offender)—375
pendlty units, or

(d in the case of an individud (not being a previous
offender)—250 penalty units.

This section does not apply to an order under section 114 (Orders
regarding costs and expenses of investigation).

Proceedings against the Crown and government
agencies

118 Act to bind Crown

This Act binds the Crown in right of New South Waes and, in so far
as the legidative power of Parliament permits, the Crown in al its
other capacities.

119 Criminal proceedings against the Crown and agents of the Crown

(1)
2
3)

The Crown in any capacity may be prosecuted for an offence against
this Act or the regulations.

The Crown in any capacity may be served with a pendty notice in
connection with an aleged offence against this Act or the regulations.

In the case of an offence against this Act or the regulations committed
or aleged to have been committed by an agency of the Crown that is
acorporétion:

(@  the corporation and not the Crown may be prosecuted for the
offence, and
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Occupational Health and Safety Bill 2000 Clause 119

Criminal and other proceedings Part 7
Proceedings against the Crown and government agencies Division 3

120

121

(4)

)

(b)  the corporation and not the Crown may be served with a
penalty notice.

Note. See section 123 for proceedings against successors of corporate agents of
the Crown. The other provisions of this Act relating to corporations apply in respect
of proceedings against corporate agents of the Crown.

For the purposes of this Division, proceedings against the Crown are
proceedings to which this section applies (other than those against an
agency of the Crown that is a corporation).

Proceedings againsgt the Crown in right of New South Wales may be
brought or taken under the title “ State of New South Wales'.

Responsible agency for the purposes of proceedings against the
Crown

@)

)

3
(4)

)

The responsible agency for the purposes of proceedings againgt the
Crown is the agency of the Crown:

(@&  whoseactsor omissonsare aleged to condtitute the offence, or

(b) if that agency has ceased to exis—that is the successor of that
agency, or

() if that agency has ceased to exist and there is no clear
successor—that the court declaresto bethe responsible agency.

The responsible agency is to be specified in the charge for an offence
for which the Crown is prosecuted or in any penalty notice served on
the Crown. The responsible agency may, during any proceedings for
an offence, be changed by the prosecutor with the leave of the court.

The responsible agency is entitled to act for the Crown in proceedings
againgt the Crown.

Subject to any relevant rules of court, the procedura rights and
obligations of the Crown as the accused in the proceedings are
conferred or imposed on the responsible agency.

For the purposes of this section, a State owned corporation is taken to
be an agency of the Crown in right of New South Wales.

Penalties in respect of proceedings against the Crown

(1)

In this section, penalty means.

(@  the monetary pendty for an offence againgt this Act or the
regulations, or
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Clause 121

Part 7
Division 3

Occupational Health and Safety Bill 2000

Criminal and other proceedings
Proceedings against the Crown and government agencies

2
3

(4)

(b)  theamount payableunder apenalty notice served in connection
with such an offence, or

()  theamount payable under an order made under Division 2.

The pendlty in respect of proceedings against the Crown isthe pendty
applicable in respect of offences committed by a corporation.

If that penalty differs for previous offenders, the Crown is a previous
offender in relation to particular proceedings against the Crown only
if the Crown isaprevious offender in respect of the acts or omissions
of the same responsible agency of the Crown (or any predecessor of

that agency).

Enforcement proceedings under the Fines Act 1996 cannot betakenin
connection with penalties imposed in respect of proceedings against
the Crown.

122 Investigation, improvement or prohibition notices in connection with
the Crown

@)

)

Investigation or improvement notices may be issued in respect of any
activity of or controlled by the Crown and prohibition notices may be
issued in respect of any contravention of this Act or the regulations by
the Crown.

Any such notice may be served on the agency that would be the
responsible agency if the Crown were prosecuted for an offence with
respect to that activity or that contravention.

123 Proceedings against successors of government corporations

)

In this section, government corporation means.
(@  acorporation that is an agent of the Crown, or
(b) aState owned corporation, or

(c) acorporation that is an area health service or statutory health
corporation within the meaning of the Health Services Act
1997, or

(d aloca council or county council, or

(¢ apublic or loca authority that is declared by the regulationsto
be a government corporation for the purposes of this section.
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Occupational Health and Safety Bill 2000 Clause 123

Criminal and other proceedings Part 7
Proceedings against the Crown and government agencies Division 3
(2) Proceedingsfor an offence against thisAct or theregulationsthat were

3)

(4)

Division 4

instituted againgt a government corporation before its dissolution, or
that could have been ingtituted against a government corporation but
for itsdissolution, may be continued or ingtituted against its successor
if the successor is a government corporation.

Subsection (2) extends to proceedings that could have been instituted
against a government corporation because of the operation of that
subsection.

A penalty notice served on a government corporation for an offence
againgt thisAct or the regulations or any penalty paid by agovernment
corporation in respect of such a penalty notice:

(@ istaken to be a penalty notice served on its successor if the
successor is a government corporation, or

(b) istaken to be apenalty paid by any such successor,
as the case requires.

Sentencing guidelines

124 Definitions

In this Division:

Full Bench means the Full Bench of the Industria Reations
Commission in Court Session.

guideline judgment means a judgment of the Full Bench containing
guiddines to be taken into account by the Industrid Relations
Commission in Court Session, aLoca Court, the District Court or the
Supreme Court in sentencing persons convicted of an offence being:

(@  guiddinesthat apply generdly, or

(b)  guidelines that apply to particular courts (or the Industrial
Relations Commissionin Court Session) or classesof courts, to
particular offencesor classes of offences, to particular penaties
or classes of penalties or to particular classes of persons
convicted of an offence (but not to particular persons).

guideline proceedings means proceedings under section 125 on an
gpplication for a guideline judgment referred to in that section.
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Clause 124 Occupational Health and Safety Bill 2000

Part 7

Criminal and other proceedings

Division 4 Sentencing guidelines

offence means an offence under this Act, the regulations or the
associated occupational health and safety legidation.

State peak council has the meaning that it has in the Industrial
Relations Act 1996.

125 Guideline judgments on application of Attorney General

126

127

(1) The Full Bench may give a guideline judgment on gpplication of the
Attorney Generd.

(2) Anapplicationfor aguiddinejudgment may include submissionswith
respect to the framing of the guiddines.

(3) An application is not to be made in any proceedings before the Full
Bench with respect to any particular person.

(4) The powers and jurisdiction of the Full Bench to give a guideline
judgment in proceedings under thissectioninrelation to an offence are
the same as the powers and jurisdiction that the Court of Criminal
Apped has to give a guiddine judgment in a pending proceeding
relating to an offence (apart from section 37 of the Crimes (Sentencing
Procedure) Act 1999).

(5) A guideline judgment under this section may be given separately or
may be included in any judgment of the Full Bench that it considers
appropriate.

Peak councils may intervene

(1) A State pesk council, or arepresentative of a State peak council who
isalega practitioner, may appear in guideline proceedings.

(2) Without limiting subsection (1), a State pesk council or its
representative may do either or both of the following:
(@  makesubmissonswith respect to theframing of theguidelines,
(b)  assst the Full Bench with respect to any relevant matter.

Full Bench may give persons or organisations leave to appear

(1) The Full Bench may grant leave to any person, organisation or
government department or agency (or a representative of any person,
organisation, department or agency who is a legal practitioner) to
gppear in guideline proceedings.
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Occupational Health and Safety Bill 2000 Clause 127

Criminal and other proceedings Part 7
Sentencing guidelines Division 4

128

129

130

131

(2) Without limiting subsection (1), any person, organisation, government
department or agency that is granted leave to agppear (or its
representative, if any) may do ether or both of the following:

(@  makesubmissionswith respect to theframing of the guidelines,
(b) assst the Full Bench with respect to any relevant matter.

(3) This section does not apply to State peak councils.

Alteration of guideline judgments

A guidelinejudgment given in proceedingsunder thisDivision may be
reviewed, varied or revoked in asubsegquent guidelinejudgment of the
Full Bench, whether made under this Division or apart from it.

Discretion of Full Bench preserved
Nothing in this Division:
(@ limits any power or jurisdiction of the Full Bench to give a
guiddine judgment that the Full Bench has apart from this
Divison, or
(b)  requiresthe Full Bench to give any guideline judgment under
thisDivision if it considers it inappropriate to do so.

Rules of Industrial Relations Commission

Rules of the Industrid Relations Commission may be made under the
Industrial Relations Act 1996 with respect to applications, and
proceedings to determine applications, under this Division.

Use of evidence in giving guideline judgments

(1) Nothing in section 12 of the Criminal Appeal Act 1912 or in section
163 (2) of the Industrial Relations Act 1996 limits the evidence or
other mattersthat the Full Bench may takeinto considerationin giving
a guiddine judgment (whether or not on an application under this
Divison) and the Full Bench may inform itself asit seesfit.

(2) The Full Bench must not increase a sentence in any apped by reason
of, or in consideration of, any evidence that is used by the Full Bench
in giving a guideline judgment in the appea but was not given in the
origina proceedings.
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Clause 132

Part 8

Occupational Health and Safety Bill 2000

Miscellaneous

Part 8 Miscellaneous

132 Application of associated occupational health and safety legislation

(1)

2

3)

(4)

Subject to this section, the provisions of the associated occupationa
hedlth and safety legidation are to be observed in addition to the
provisions of this Act and the regulations.

Except as provided by subsection (3), where any provision of the
associated occupationa hedlth and safety legidation is inconsistent
with aprovision of thisAct or theregulations, the provision of thisAct
or the regulations prevails.

A person is not guilty of an offence under Part 2 in respect of any act
or omisson that is expressly required or permitted to be done or
omitted by or under the associated occupationa health and safety
legidation.

Where an act or omission congtitutes an offence:

(@  under thisAct or the regulations, and

(b)  under the associated occupational health and safety legidation,
the offender isnot liable to be punished twicein respect of the offence.

133 Application of Act to mines: references to WorkCover

The regulations may provide that a reference in any provision of this
Act to WorkCover, in connection with the application of the provision
to a mine, is taken to be or include a reference to a specified
government department or agency, or an officer of a government
department or agency, exercising functions in connection with the
administration of the Mines Inspection Act 1901 or the Coal Mines
Regulation Act 1982.

Note. See, for example, Division 2 of Part 2 (Duty to consult), Part 4 (Industry

codes of practice), and section 114 (Orders regarding costs and expenses of
investigation).

134 Application of Act to police officers

To avoid doubt, a police officer is, for the purposes of this Act:
(&  anemployee of the Crown, and

(b)  atwork throughout the timewhen the officer ison duty, but not
otherwise.
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Occupational Health and Safety Bill 2000 Clause 135

Miscellaneous Part 8

135 Plant affecting public safety—extension of Act

D)

)

3)

(4)

In this section:

plant affecting public safety means any plant (including but not
limited to plant of the following kinds) that is prescribed by the
regulations as plant affecting public safety, whether or not the plant is
at aplace of work or for use at work:

(@  boilersand pressure vessels,

(b) escdators, lifts and moving walks,

() sceffolding.

The following provisions of this Act extend to plant affecting public

safety even though the plant is not at a place of work or is not for use
at work:

(@  Divison 4 of Part 2 (Ancillary provisions),

(b)  Part 3 (Regulations) and Part 4 (Industry codes of practice),

(¢) Divisons 1, 2 and 4 of Pat 5 (Investigations) and Part 6
(Investigation, improvement and prohibition notices).

For the purposes of the gpplication of those provisions:

(@  areferenceto work includes areference to operating any plant
affecting public safety, and

(b) areferenceto aplace of work includes areference to any plant
affecting public safety and the premises at or in which the plant
is Situated or used, and

() a reference to occupational hedlth and safety includes a
reference to public health and safety.

This section does not affect the application of this Act to plant
affecting public safety apart from the operation of this section.

136 Offence of obstructing or intimidating inspectors and others exercising
functions under Act

)

A person must not:

(@  obstruct, hinder or impede any authorised officia in the
exercise of the officia’s functions under this Act, or
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Clause 136

Part 8

Occupational Health and Safety Bill 2000

Miscellaneous

2

(b) intimidate or threaten or attempt to intimidate any authorised
official inthe exercise of the officid’ sfunctionsunder thisAct.

Maximum penalty:

(@ inthe case of acorporation (being a previous offender)—750
penalty units, or

(b) in the case of a corporation (not being a previous
offender)—500 penalty units, or

() inthecaseof anindividua (being a previous offender)—225
penalty units, or

(d in the case of an individua (not being a previous
offender)—150 penalty units.

In this section:

authorised official means an inspector, an authorised representative
(within the meaning of Divison 3 of Part 5), a member of an OHS
committee, an OHS representative or other person authorised to
exercise functions under this Act or the regulations.

137 Disclosure of information by inspectors and others

@)

)

A person who is, or was at any time, an authorised official exercisng
functions under this Act must not disclose any information relating to
any manufacturing or commercia secrets or working processes that
was obtained by the authorised officid in connection with the
administration or execution of this Act (including the exercise of any
function under this Act).

Maximum penalty: 20 penalty units.
Subsection (1) does not operate to prevent the disclosure of
information where that disclosureis:

(@&  madein connection with the administration or execution of this
Act (including the exercise of any function under this Act), or

(b)  made with the prior permission of the Minister, or

()  ordered by acourt, or by any other body or person authorised
by law to examine witnesses, in the course of, and for the
purpose of, the hearing and determination by that court, body
or person of any matter or thing.
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Occupational Health and Safety Bill 2000 Clause 137

Miscellaneous Part 8

138

139

140

141

142

(3) TheMinister may grant the permission referred to in subsection (2) (b)
only if the Minister is satisfied that to do so would be in the public
interest.

(4) Inthissection:

authorised official means an inspector, an authorised representative
(within the meaning of Division 3 of Part 5), a member of an OHS
committee, an OHS representative or other person authorised to
exercise functions under this Act or the regulations.

this Act includes the Occupational Health and Safety Act 1983.

Notes
Notes in the text of this Act do not form part of this Act.

Repeals
(1) TheActs specified in Schedule 1 are repealed.

(2) Different days may be appointed for the commencement of Schedule
1 for the purpose of repedling different Acts or different provisions of
an Act on different days.

Amendment of other Acts

The Acts specified in Schedule 2 are amended as set out in that
Schedule.

Savings, transitional and other provisions
Schedule 3 has effect.

Review of Act

(1) The Minigter is to review this Act to determine whether the policy
objectives of the Act remain vaid and whether the terms of the Act
remain appropriate for securing those objectives.

(2) Thereview isto be undertaken as soon as possible after the period of
5 years from the date of assent to this Act.

(3) A report on the outcome of the review isto betabled in each House of
Parliament within 12 months after the end of the period of 5 years.
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Schedule 1

Occupational Health and Safety Bill 2000

Repeals

Schedule 1 Repeals

(Section 139)

Congtruction Safety Act 1912 No 38
Occupational Health and Safety Act 1983 No 20
Occupational Health and Safety Amendment Act 1997 No 51

Occupational Health and Safety Amendment (Sentencing Guidelines)
Act 2000 No 9
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Occupational Health and Safety Bill 2000

Amendment of other Acts Schedule 2

Schedule 2 Amendment of other Acts

2.1

[1]

[2]

[3]

2.2

[1]

[2]

(Section 140)

Crimes (Sentencing Procedure) Act 1999 No 92

Section 27 Application of Division

Insert “the Industrid Relations Commission,” after “ Supreme Court,” in
section 27 (1).

Section 27 (2A)

Insert after section 27 (2):

(2A) In relation to an offence being dealt with by the Industria
Relations Commission, this Division applies only if:

(@ theoffenceisan offence against Division 1 of Part 2 of
the Occupational Health and Safety Act 2000, and

(b)  the offence results in the death of, or actua physica
bodily harm to, any person.

Section 28 When victim impact statement may be received and
considered

Insert”, Industrial RelationsCommission” after “ Supreme Court” wherever
occurring in section 28 (1), (3), (4), (5) and (6).
Dangerous Goods Act 1975 No 68

Section 5 Savings and relationship to other laws

Omit “Occupational Health and Safety Act 1983” from section 5 (3).
Insert instead “Occupational Health and Safety Act 2000”.

Section 5 (3)
Omit “, the Congtruction Safety Act 1912”.
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Schedule 2

Occupational Health and Safety Bill 2000

Amendment of other Acts

[3] Section 31 Powers of inspectors

Insert after section 31 (7):

8

An inspector who is proposing to undertake an inspection of a
place of work with respect to a matter that may affect the
hedlth, safety or welfare of employees at the place of work:

(@ mus, to the extent that it is practicable, consult a
representative of the employees or an industria
organisation of employees whose members are
employed at the place of work, and

(b) must, if requested to do so by the representative, take
the representative on any such inspection.

[4] Section 41 Regulations

Omit “Occupational Health and Safety Act 1983” from section 41 (2).
Insert instead “Occupational Health and Safety Act 2000”.

[5] Section 41 (2)

Omit “, the Congtruction Safety Act 1912”.

[6] Sections 43A and 43B

Insart after section 43:

43A  Penalty notices for certain offences

@

e

©)
(4)

An authorised officer may serve a pendty noticeon aperson if
it appears to the officer that the person has committed an
offence under this Act or the regulations, being an offence
prescribed by the regulations.

A pendty notice is a notice to the effect that, if the person
served does not wish to have the matter dealt with by a court,
the person may pay, within the time and to the person specified
in the notice, the amount of pendty prescribed by the
regulations for the offence if dealt with under this section.

A pendlty notice may be served persondly or by post.

If the amount of penalty prescribed for an aleged offence is
paid under this section, no person is liable to any further
proceedings for the alleged offence.
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Occupational Health and Safety Bill 2000

Amendment of other Acts Schedule 2

43B

Q)

(6)

)

®)

©)

Payment under this section is not to be regarded as an
admission of liability for the purpose of, nor in any way as
affecting or prejudicing, any civil claim, action or proceedings
arising out of the same occurrence.

The regulations may:

(@  prescribe an offence for the purposes of this section by
specifying the offence or by referring to the provision
creating the offence, and

(b)  prescribethe amount of penalty payable for the offence
if dealt with under this section, and

()  prescribe different amounts of pendties for different
offences or classes of offences.

The amount of a penalty prescribed under this section for an
offence must not exceed the maximum amount of penalty
which could be imposed for the offence by a court.

This section does not limit the operation of any other provision
of, or made under, thisor any other Act relating to proceedings
which may be taken in respect of offences.

In this section:

authorised officer means an inspector, or any other person
declared by the regulations to be an authorised officer for the
purposes of this section.

Requirement to give name and address

@

@
©)

An authorised officer (within the meaning of section 43A) may
require a person whom the officer reasonably suspects has
committed an offence against thisAct or theregulationsto ate
the person’s residentia address and full name.

Any such officer may request the person to provide reasonable
proof of the person’s identity.

A person who, without reasonabl e excuse, failsto comply with
arequirement of any such officer under this section is guilty of
an offence.

Maximum penalty: 15 pendty units.
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Occupational Health and Safety Bill 2000

Schedule 2 Amendment of other Acts

2.3

24

[1]

[2]

3]

[4]

[3]

(4) A person does not commit an offence against this section if:

(@ theofficer doesnat, a the time when the officer makes
the requirement, show the person proof of the officer’s
authority, or

(b)  theofficer doesnot, at the time when the officer makes
the requirement, warn the person that it would be an
offence not to comply with the requirement.

Electricity (Pacific Power) Act 1950 No 22

Section 8E Application of certain provisions to subsidiary
companies

Omiit section 8E (2) (a).

Factories, Shops and Industries Act 1962 No 43

Section 1 Name of Act and commencement

Omit “Factories,” from section 1 (1).

Section 4 Definitions

Omit the definitions of Authority, Factory, Furniture, General Manager,
Harbour, Inspector, Maintained, Manufacturing process, Mechanical
power, Motor spirit, Prescribed and Ship from section 4 (1).

Section 4 (1), definition of “Occupier”
Omit “factory or” wherever occurring.
Section 4 (2)

Omit the subsection.

Section 5 Extension of this Act and exemptions therefrom

Omit the section.
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Occupational Health and Safety Bill 2000

Amendment of other Acts Schedule 2

[6]

[7]

[8]

(9]

[10]

[11]

[12]

[13]

[14]

[15]

[16]

Section 6 Construction and application
Omit the section.

Section 6A Part 3 to bind the Crown
Omit the section.

Part 3 Health, safety and welfare in factories, shops and other
industries (sections 9-73)

Omit the Part.

Section 74 Definitions

Omit the definition of Furniture factory from section 74 (1).
Section 100 Powers of inspectors

Omit section 100 (1) (b).

Section 100 (1) (f)

Omit “, warehouse, or furniture factory”. Insert instead “or warehouse”.
Section 100 (2)

Omit “any furniture factory, or”.

Section 144 Regulations

Omit section 144 (1) (e) (i).

Section 144 (2)

Omit the subsection.

Section 145 Proceedings

Omit section 145 (1) ().

Section 145 (5)

Omit “or, in acase where the informant is an inspector, by an officer of the
WorkCover Authority”.
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[17]

[18]

[19]

[20]

[21]

[22]

[23]

[24]

[25]

[26]

[27]

Section 145 (6)

Omit the subsection.

Section 146 Service of order, notice or summons
Omit “factory,” wherever occurring.
Section 147 Penalties

Omit section 147 (1) (a).

Section 147 (2)

Omit the subsection.

Section 147 (4)

Omit “factory,”.

Section 148 Evidentiary provisions
Omit section 148 (1) (c).

Section 148 (2)

Omit the subsection.

Section 149 Contracting out

Omit “factory or”.

Section 151 Penalty for forging certificates etc and false declaration

Omit “for the registration under this Act of any premises as afactory or”.

Section 152 Penalty for destroying notices etc

Omit “factory,”.

Schedule 2 Savings, transitional and other provisions

Omit Part 2.

Page 70

10

11

12

13

14

15

16

17

18

19

20

21

22



Occupational Health and Safety Bill 2000

Amendment of other Acts Schedule 2

25

[1]

[2]

2.6

[1]

[2]

Fines Act 1996 No 99

Schedule 1 Statutory provisions under which penalty notices issued

Insert in aphabetical order:
Dangerous Goods Act 1975, section 43A
Occupational Health and Safety Act 2000, section 108

Schedule 1
Omit “Occupational Health and Safety Act 1983, section 51B”.

Industrial Relations Act 1996 No 17

Section 70 Transfer to a safe job

Omit “Occupational Health and Safety Act 1983” from section 70 (1).
Insert instead “Occupational Health and Safety Act 2000”.

Section 197A Appeals against acquittals in proceedings for offences
against occupational health and safety legislation

Omit section 197A (10). Insert instead:

(10) In thissection:

occupational health and safety legidation means the
Occupational Health and Safety Act 2000, the regulations
under that Act and the associated occupationa hedth and
safety legidation within the meaning of that Act.
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3]

[4]

2.7

[1]

[2]

2.8

Section 210 Freedom from victimisation

Insert at the end of section 210:
,or

()] makes a complaint about a workplace matter that the
person considers is not safe or a risk to hedlth, or
exercises functions (as a member of a committee or
otherwise) with respect to workplace consultation
conferred under Divison 2 of Pat 2 of the
Occupational Health and Safety Act 2000.

Section 396 Penalty notices

Omit “Occupational Health and Safety Act 1983” from section 396 (9).
Insert instead “ Occupational Health and Safety Act 2000”.

Local Government Act 1993 No 30

Section 68 What activities, generally, require the approval of the
council?

Omit item 5 of Part F of the Table. Insart instead:

5 Ingtal or operate amusement devices that are plant affecting
public safety within the meaning of section 135 of the
Occupational Health and Safety Act 2000

Dictionary

Omit the definition of amusement device and the note to that definition.

Mines Inspection Act 1901 No 75

Section 29 Hours of work and associated working arrangements
below ground

Omit “Occupational Health and Safety Act 1983” from section 29 (3).
Insert instead “Occupational Health and Safety Act 2000”.
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2.9

[1]

[2]

2.10

211

Rail Safety Act 1993 No 50

Section 85 Double jeopardy

Omit “Occupational Health and Safety Act 1983”.
Insert instead “ Occupational Health and Safety Act 2000”.

Section 96 Savings of other Acts etc

Omit “Occupational Health and Safety Act 1983”.
Insert instead “ Occupational Health and Safety Act 2000”.

Search Warrants Act 1985 No 37

Section 10 Definitions

Omit “section 31H of the Occupational Health and Safety Act 1983,”.
Insert instead “ section 58 of the Occupational Health and Safety Act 2000,”.

Workplace Injury Management and Workers Compensation Act
1998 No 86

Section 4 Definitions

Omit “Occupational Health and Safety Act 1983” from the definition of
occupational health and safety legidation in section 4 (1).

Insert instead “ Occupational Health and Safety Act 2000”.
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Schedule 3 Savings, transitional and other provisions

(Section 141)

Part 1 Regulations

1 Regulations

(1) The regulations may contain provisions of a savings or transitiona
nature consequent on the enactment of the following Acts:

this Act

(2) Anysuch provisonmay, if theregulations so provide, take effect from
the date of assent to the Act concerned or alater date.

(3) Totheextent to which any such provision takes effect from a date that
is earlier than the date of its publication in the Gazette, the provison
does not operate so as:

(@  todffect, in amanner prgudicia to any person (other than the
State or an authority of the State), the rights of that person
existing before the date of its publication, or

(b)  toimpose liabilities on any person (other than the State or an
authority of the State) in respect of anything done or omitted to
be done before the date of its publication.

Part 2 Provisions consequent on enactment of this Act

Division 1 Preliminary

2 Definitions
In this Part:

commencement of thisAct means, if this Act commenceson different
days, the day on which the relevant provision of this Act commences.

former Act means the Occupational Health and Safety Act 1983.
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Division 2

Regulations under repealed Acts

3 Repeal of regulations

Each of the following regulations is repealed, on the date appointed
under this Act for the commencement of this clause in respect of the
regulation concerned:

@
()

each regulation made under the former Act,

the following regulations under the Factories, Shops and
Industries Act 1962:

Abrasive Blasting Regulations

Boiler and Pressure Vessel Regulations

Chaff-cutting Machines (Safety) Regulation 1980
EngineDriversand Boiler Attendants Certification Regulations
Explosive-powered Tool Regulations

Factories(Health and Safety—Asbestos Processes) Regulation
1984

Factories (Health and Safety—Circular Saws) Regulations
1943

Factories (Health and Safety—Dipping in Flammable
Solutions) Regulation 1976

Factories (Health and Safety) Electroplating Regulation 1988
Factories (Health and Safety—Furnaces) Regulation 1983
Factories (Health and Safety) General Regulations 1913

Factories (Health and Safety—Spray Painting) Regulation
1977

Foundry Regulations

Lead Regulations

Local Government Industries (Machine Safety) Regulation
Locomotive Regulations

Page 75

© Oo~N O b w N

I < e =
w N P O

=
[S2 N

B
~N o

o~
© ©

N N DN
N P O

NN
A~ W

N N NN
0 N O O



Schedule 3
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Rural Industries (Machine Safety) Regulations
Timber Industry (Health and Safety) Regulation 1982

Welding Regulations

(¢ the Congruction Safety Regulations 1950 under the
Construction Safety Act 1912.

4  Saving of regulations pending their repeal

)

2

This clause appliesif the provision of the Act under which any such
regulation is made is repedled before the date appointed for the repesl
of the regulation.

Pending the repeal of any such regulation, the regulation is, to the
extent that it could legaly be made under this Act, taken to be a
regulation made under this Act.

5 Temporary preservation of regulation-making powers under repealed
associated legislation

Until the end of the period of 3 years after the repedl by thisAct of any
provison of an Act, regulations may be made under this Act for or
with respect to any matter contained in that provison or any matter
that could have been prescribed by regulation under that provision (but

for itsreped).

6 Staged repeal under Subordinate Legislation Act 1989 of regulations to
be repealed by this Part

Division 3

A regulation that is to be repedled by this Part is taken not to be
repeded by section 10 of the Subordinate Legidation Act 1989.

Miscellaneous provisions

7 Associated legislation

Pending the reped of any provision of an Act or regulation by this Act
that was associ ated occupational health and safety legidation under the
former Act, the provision istaken to be associated occupationa health
and safety legidation for the purposes of this Act.
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8 OHS committees etc

9

10

11

(1) Anoccupationa health and safety committee established under section
23 of theformer Act is, subject to the regulations, taken to be an OHS
committee established under Division 2 of Part 2 of this Act.

(2) The regulations may provide for the staged implementation of the
duties imposed under Division 2 of Part 2 of this Act.

Industry codes of practice

An industry code of practice approved and in force under Part 4A of
theformer Act immediately before the repeal of that Act istaken to be
an approved industry code of practice under Part 4 of this Act.

Improvement or prohibition notices

(1) Animprovement notice may be issued under this Act in respect of a
contravention of the former Act or the regulations under the former
Act that occurred before the commencement of this Act.

(2) Animprovement notice or prohibition notice issued under the former
Act and in force on the commencement of this Act is taken to be an
improvement notice or prohibition notice issued under this Act.

(3) Any apped, review or other proceeding pending under the former Act
with respect to an improvement notice or prohibition notice issued
under the former Act, or a notice issued under section 21B, 21C or
317 of the former Act, is taken to be a proceeding pending under the
corresponding provision of this Act.

Inspectors

(1) A person appointed as an inspector under Division 4 of Part 3 of the
former Act and holding office on therepeal of theformer Act istaken
to be appointed as an inspector under this Act, subject to the
regulations under this Schedule.

(2) A written authority issued to the inspector under section 31C of the
former Act istaken to be an identification card issued under this Act
until its replacement under this Act, and may be used by the inspector
even though it refers to provisions of the former Act.

(3) A referencein any other Act, in an instrument made under any Act or
in any document of any kind to aformer inspector is to be construed
asareferenceto an ingpector under this Act. In this subclause, former
ingpector means.
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Savings, transitional and other provisions

(@&  aninspector appointed under Division 4 of Part 3 of the former
Act, or

(b) an inspector gppointed under the Factories, Shops and
Industries Act 1962, or

(¢  aninspector appointed under the Construction Safety Act 1912.

12 Investigative powers and related matters

(1)

)
3

Part 5 (Investigations) extends to the exercise of powersin connection
with the former Act or aregulation under the former Act in respect of
offences committed against the former Act or the regulation beforeits
reped or in respect of any other matter that continuesto have any force
or effect (except as provided by or under this Schedule).

In subclause (1), former Act includes any Act or provision of an Act
that is repealed by this Act.

Section 88 applies to any report prepared or made public under
section 31AQ of the former Act.

13 Criminal and other proceedings for offences under former Act

(1)

)

3

(4)

©)

Part 7 (Crimina and other proceedings) extends (subject to thisclause)
to proceedingsin connection with theformer Actin respect of offences
committed against the former Act beforeitsrepeal or in respect of any
related matter that continues to have force or effect.

This clause applies whether any such proceedings are pending on the
reped of theformer Act or whether the proceedings areingtituted after

that repedl.

Pat 7 applies with such modifications as are prescribed by the
regulations or as are necessary for the purposes of applying that Part
to any such proceedings.

Divison 3 of Part 7 does not authorise any such proceedings against
the Crown or any agent of the Crown if those proceedings would not
have been authorised under the former Act.

Inthisclause, former Act includesany Act or provision of an Act that
isrepeded by thisAct.
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14

15

16

17

Sentencing guidelines

An application for a guiddine judgement pending under Part 7 of the
former Act on the reped of that Part, and any guiddine judgement
given under that Part, is taken to be an application for a guideline
judgement pending under Divison 4 of Part 7 of this Act or a
guiddline judgement given under that Division, as the case requires.

Existing notices, exemptions etc

)

2

A notice, direction, order, requirement or exemption that:
(@ isgiven, issued or made under the former Act, and
(b) isinforce on therepeal of the former Act,

has effect for the purposes of any corresponding provision of or made
under this Act, unless this Act or the regulations otherwise provide.

Inthis clause, former Act includesany Act or provision of an Act that
isrepealed by this Act.

Victim impact statements

The amendments made by this Act to the Crimes (Sentencing
Procedure) Act 1999 do not apply to proceedings ingtituted before the
commencement of those amendments.

General saving

Any thing done under an Act or aprovision of an Act repedled by this
Act that has any force or effect immediately before its repedl is taken
to have been done under the corresponding provision of this Act,
subject to any express or implied provision to the contrary in this Act
or the regulations made under this Act.
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