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Anti-Discrimination Amendment
(Carers’ Responsibilities) Bill 2000

Explanatory note

This explanatory note relates to this Bill as introduced into Parliament.

Overview of Bill

The object of this Bill is to amend the Anti-Discrimination Act 1977 so as to
prohibit discrimination against a person on the ground of the person’s
responsibilities as a carer. Such discrimination will be unlawful only to the extent
to which it relates to the person’s work.
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Anti-Discrimination Amendment (Carers’ Responsibilities) Bill 2000

Explanatory note

Outline of provisions
Clause 1 sets out the name (also called the short title) of the proposed Act.

Clause 2 provides for the commencement of the proposed Act on aday or daysto
be appointed by proclamation.

Clause 3 is a forma provison giving effect to the amendments to the
Anti-Discrimination Act 1977 set out in Schedule 1.

Schedule 1 Amendments

Schedule 1 [1] inserts proposed Part 4B (Discrimination on the ground of a
person’ sresponsibilitiesasacarer) into the Anti-Discrimination Act 1977. The Part
makesit unlawful to discriminate against a person, in the circumstancesrelating to
work described in the Part, on the ground of the person’ srespongibilitiesasacarer.

Part 4B follows the pattern established in the Act for the other forms of
discrimination that are made unlawful by the Act’s provisions.

Part 4B Discrimination on the ground of a person’s
responsibilities as a carer

Division 1 General

Proposed section 49S defines responsbilities as a carer as a person’'s
responsibility to care for or support adependent child or another immediate family
member who isin need of care or support.

Proposed section 49T states what congtitutes discrimination on the ground of a
person’s responsibilities as a carer. It includes direct and indirect discrimination.

Proposed section 49U states what constitutes unjustifiable hardship (which is
relevant to the exception set out in proposed sections 49V, 49W, 49X, 49Y and
49ZA).

Explanatory note page 2
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Explanatory note

Division 2 Discrimination in work

Proposed section 49V rendersit unlawful for an employer to discriminate against
an employee or an applicant for employment on the ground of the employee’s or
applicant’s responghilities as a carer. The proposed section does not apply in
relation to employment within aprivate household or where the number of persons
employed does not exceed 5.

The proposed section will require an employer to accommodate the needs of
persons with responsibilities as a carer, unless such accommodation would cause
the employer an unjustifiable hardship. In addition, the employer will be permitted
to declineto hire, or to dismiss an employes, if the employeeis unable to perform
the “inherent requirements’ of the job because of his or her responsibilities as a
carer. Anad ogous exceptionsare provided in proposed sections49W, 49X, 49Y and
497A. Thisis the same modd as has been adopted in Part 4A (Discrimination on
the ground of disahility).

Proposed section 49W rendersit unlawful for aprincipa to discriminate against a
commission agent or a prospective commission agent on the ground of his or her
responsibilities as a carer.

Proposed section 49X renders it unlawful for aprincipa to discriminate against a
contract worker on the ground of the worker’ s responsbilities as a carer.

Proposed section 49Y renders it unlawful for a firm consisting of 6 or more
partners, or persons proposing to form a firm consisting of 6 or more partners, to
discriminate against a partner or prospective partner on the ground of his or her
responsibilities as a carer.

Proposed section 49Z renders it unlawful for local government councillors to
discriminate against another councillor on the ground of the councillor's
responsibilities as a carer.

Proposed section 49ZA renders it unlawful for an industrial organisation to
discriminate against a member of such an organisation, or an applicant for
membership of such an organisation, on the ground of hisor her responsibilities as
acaer.

Proposed section 49ZB renders it unlawful for an authority or body that is
empowered to confer, renew or extend a professional, trade or other occupationa
qudification to discriminate on the ground of hisor her responsibilities as a carer
against a person who holds or seeks to hold that qualification.

Proposed section 49ZC renders it unlawful for an employment agency to
discriminate against a person who seeks the services of the agency on the ground
of the person’s responsibilities as a carer.

Explanatory note page 3
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Explanatory note

Schedule 1 [2] and [3] provide for the making of savings and transitiona
regulations, consequent on the enactment of the proposed Act.

Schedule 1 [4] inserts savings and trangitional provisionsthat makeit clear that the
provisionsrelating to discrimination on the ground of aperson’ sresponsibilitiesas
acarer do not apply to acts occurring before the provisions come into force.
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No , 2000

A Bill for

An Act to amend the Anti-Discrimination Act 1977 so asto prohibit discrimination
on the ground of a person’s responsibilities as a carer; and for other purposes.




Clause 1 Anti-Discrimination Amendment (Carers’ Responsibilities) Bill 2000

The Legidature of New South Wales enacts.

1 Name of Act
This Act is the Anti-Discrimination Amendment (Carers
Responsibilities) Act 2000.

2 Commencement

This Act commences on a day or days to be appointed by
proclamation.

3 Amendment of Anti-Discrimination Act 1977 No 48
TheAnti-Discrimination Act 1977 isamended as set out in Schedule 1.
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Anti-Discrimination Amendment (Carers’ Responsibilities) Bill 2000

Amendments

Schedule 1

Schedule 1 Amendments

[1]

(Section 3)

Part 4B (sections 495-497C)

Insart after section 49R:

Part 4B Discrimination on the ground of a person’s
responsibilities as a carer

Division 1

General

49S Meaning of “responsibilities as a carer”

(1) A referenceinthisPartto aperson’srespongbilitiesasacarer
Is a reference to the person’s responsibilities to care for or
support:

any child or step-child of the person (whether or not
under the age of 18 years) who is:

@

(b)

©

(i)
(i)

wholly or substantially dependent on the person,
or
in need of care or support, or

any child or adult whoisin need of care or support and:

(1)
(i)

(iii)

of whom the person is guardian, or

for whom the person has parental responsibility
under alaw of the Commonwesdlth or this State,
or

in relation to whom the person is an authorised
carer within the meaning of the Children and
Young Persons (Care and Protection) Act 1998,
or

any immediate family member of the person whoisin
need of care or support, being one of the following:

(i)
(if)

a spouse or former spouse of the person or of a
spouse or former spouse of the person,
agrandchild or step-grandchild of the person or
of a spouse or former spouse of the person,
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Schedule 1

Anti-Discrimination Amendment (Carers’ Responsibilities) Bill 2000

Amendments

@

©)

(4)

(i)  a parent or step-parent of the person or of a
spouse or former spouse of the person,

(iv) agrandparent or step-grandparent of the person
or of aspouse or former spouse of the person,

(v)  abrother or sister, or step-brother or siter, of the
person or of a spouse or former spouse of the
person.

A reference in this Part to a person’s responsihilities is a
reference to responghilities:
(@  that the person has, or

(b)  that the person is thought to have (whether or not the
person in fact has the respongbilities), or

(¢ thattheperson had inthepast, or isthought to have had
in the past (whether or not the person in fact had the
responsbilities), or

(d) that the person will have in the future, or that it is
thought a person will have in the future (whether or not
the person in fact will have the responsihilities).

In this section:

defacto relationship has the same meaning asin the Property
(Relationships) Act 1984.

spouse of a person means:

(@  thehusband or wife of a person, or

(b)  theother party to ade facto relationship with a person.
step-child or step-grandchild of a person means:

(@  achildor grandchild of the spouse or former spouse of
the person, or

(b) astep-child or step-grandchild of the spouse or former
spouse of the person (being achild or grandchild of the
Spouse' s former spouse).

A reference in this section to a child, step-child, grandchild,
step-grandchild, parent, step-parent, grandparent, step-
grandparent, brother, sister, step-brother or step-sister of a
person or of a spouse or former spouse of a person:
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Anti-Discrimination Amendment (Carers’ Responsibilities) Bill 2000

Amendments

Schedule 1

(@  includesareferenceto personswhoserelationship arises
because of adoption, guardianship or fostering or
because of theall ocation of parental responsbility under
alaw of the Commonwedlth or this State, and

(b)  includesareferenceto personswhoserelationship arises
because of the birth of a child whose parents are not
married to each other and are not parties to a de facto
relationship with each other, and

(o inreation areference to a brother or sister, includes a
reference to a half-brother or haf-sigter.

49T What constitutes discrimination on the ground of a person’s
responsibilities as a carer

@)

@

A person (the perpetrator) discriminates againgt another
person (the aggrieved person) on the ground of the aggrieved
person’s responsibilities as a carer if, on the ground of the
aggrieved person having responsbilities as a carer, the
perpetrator:

(@ treats the aggrieved person less favourably than in the
same circumstances, or in circumstances which are not
materialy different, the perpetrator treats or would treat
a person who does not have those responsibilities, or

(b) requires the aggrieved person to comply with a
requirement or condition with which a substantialy
higher proportion of persons who do not have such
responsibilities comply or are able to comply, being a
requirement that is not reasonable having regard to the
circumstances of the case and with which the aggrieved
person does not or is not able to comply.

For the purposes of subsection (1) (a), something isdoneon the
ground of a person’s responsibilities as a carer if it isdone on
the ground of the person having responsbilities as a carer, a
characteristic that appertains generaly to persons who have
responsibilities as a carer or a characteristic that is generaly
imputed to persons who have responsibilities as a carer.
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Schedule 1

Anti-Discrimination Amendment (Carers’ Responsibilities) Bill 2000

Amendments

49U What constitutes unjustifiable hardship

Division 2

In determining what congtitutes unjustifiable hardship for the
purposes of this Part, al relevant circumstances of the
particular case are to be taken into account, including:

(@  thenature of the benefit or detriment likely to accrueto
or be suffered by any persons concerned, and

(b)  theeffect of the relevant respongbilities as a carer of a
person concerned, and

() thefinancid circumstancesof and the estimated amount
of expenditure required to be made by the person
claiming unjustifiable hardship.

Discrimination in work

49V  Discrimination against applicants and employees

@

e

©)

It isunlawful for an employer to discriminate against a person
on the ground of the person’s respongibilities as a carer:

(@ inthearangementsthe employer makesfor the purpose
of determining who should be offered employment, or

(b)  indetermining who should be offered employment, or
(6  inthetermsonwhichthe employer offers employment.

It is unlawful for an employer to discriminate against an
employee on the ground of the employee' s responsibilities as
acarer:

(@ in the terms or conditions of employment that the
employer affords the employee, or

(b) by denying the employee access, or limiting the
employee's access, to opportunities for promotion,
transfer or training, or to any other benefits associated
with employment, or

() by dismissing the employee, or

(d) by subjecting the employee to any other detriment.
Subsections (1) and (2) do not apply to employment:

(@  for the purposes of a private household, or
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Anti-Discrimination Amendment (Carers’ Responsibilities) Bill 2000

Amendments

Schedule 1

4

©)

(b) if the number of persons employed by the employer,
disregarding any persons employed within the
employer’s private household, does not exceed 5.

Nothing in subsection (1) (b) or (2) (c) renders unlawful
discrimination by an employer against a person on the ground
of the person’ sresponsibilitiesas a carer if taking into account
the person’s past training, qudifications and experience
relevant to the particular employment and, if the person is
aready employed by the employer, the person’s performance
as an employee, and al other relevant factors that it is
reasonable to take into account, the person because of his or
her responsibilities as a carer:

(@&  would be unableto carry out the inherent requirements
of the particular employment, or

(b)  would, in order to carry out those requirements, require
arrangements that are not required by persons without
thoseresponghilitiesasacarer and the making of which
would impose an unjustifiable hardship on the
employer.

For the purposes of subsection (3) (b), acorporationisregarded
as the employer of the employees of any other corporation
which, with respect to the firsimentioned corporation, is a
rel ated body corporate within the meaning of the Corporations
Law.

49W Discrimination against commission agents

@)

@

Itisunlawful for aprincipal to discriminate against aperson on
the ground of the person’s respongibilities as a carer:

(@ inthearrangementsthe principa makesfor the purpose
of determining who should be engaged asacommission
agent, or

(b)  indetermining who should be engaged asacommission
agent, or

()  inthetermson which the principa engages the person
as acommission agent.

It is unlawful for a principad to discriminate against a
commission agent on the ground of his or her responsibilities
asacaer:
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Anti-Discrimination Amendment (Carers’ Responsibilities) Bill 2000

Schedule 1 Amendments

(@ inthetermsor conditionsthat the principa affordshim
or her as acommission agent, or

(b) by denying the commission agent access, or limiting the
commission agent’s access, to opportunities for
promotion, transfer or training, or to any other benefits
associated with his or her position as a commission
agent, or

(© by terminating the commission agent’s engagement, or

(d) by subjecting the commisson agent to any other

detriment.

(3) Nothing in subsection (1) (b) or (2) (c) renders unlawful
discrimination by a principal against a person on the ground of
the person’ srespongbilitiesasacarer if taking into account the
person’ spast training, quaificationsand experiencerelevant to
engagement asacommission agent and, if the personisaready
engaged by the principa as a commission agent, the person’s
performance as a commission agent, and dl other relevant
factors that it is reasonable to take into account, the person
because of his or her responsibilities as a carer:

@
(b)

would be unable to carry out the inherent requirements
of acommission agent, or

would, in order to carry out those requirements, require
arrangements that are not required by persons without
thoserespongbilitiesasacarer and themaking of which
wouldimposean unjustifiablehardship ontheprincipa.

49X Discrimination against contract workers

(1) Itisunlawful for aprincipa to discriminate against a contract
worker on the ground of his or her responsibilities as a carer:

@
(b)
©

©

in the terms on which the principd alows the contract
worker to work, or

by not alowing the contract worker to work or continue
to work, or

by denying the contract worker access, or limiting the
contract worker’ s access, to any benefit associated with
the work in respect of which the contract with hisor her
employer is made, or

by subjecting the contract worker to any other detriment.
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Anti-Discrimination Amendment (Carers’ Responsibilities) Bill 2000

Amendments

Schedule 1

e

Nothing in subsection (1) (b) renders unlawful discrimination
by a principa againgt a contract worker on the ground of the
contract worker’s responsibilities as a carer if taking into
account the contract worker’s past training, qualifications and
experience relevant to working as a contract worker and, if the
contract worker is aready working for the principal as a
contract worker, the worker's performance as a contract
worker, and dl other reevant factors that it is reasonable to
take into account, the contract worker because of his or her
responsibilities as a carer:

(@&  would be unable to carry out the inherent requirements

of a contract worker, or

(b)  would, in order to carry out those requirements, require
arrangements that are not required by persons without
thoserespongbilitiesasacarer and themaking of which
wouldimposean unjustifiablehardship on theprincipa.

49Y Partnerships

@

@

Itisunlawful for afirm congisting of 6 or more partners, or for
any one or more of 6 or more persons proposing to form
themselves into a partnership, to discriminate against a person
on the ground of his or her responsibilities as a carer:

@ in the arangements made for the purpose of
determining who should be offered aposition as partner
in the firm, or

(b)  in determining who should be offered a position as
partner in the firm, or

() inthetermsonwhichthe personisoffered aposition as
partner in the firm.

It is unlawful for a firm consisting of 6 or more partners to
discriminate against a partner on the ground of his or her
responsibilities as a carer:

(@& by denying the partner access, or limiting the partner’s
access, to any benefit arising from membership of the
firm, or

(b) by expeling the partner from the firm, or

() by subjecting the partner to any other detriment.
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Schedule 1

Anti-Discrimination Amendment (Carers’ Responsibilities) Bill 2000

Amendments

49ZA

©)

Nothing in subsection (1) (b) or (2) (b) renders unlawful
discrimination by one person against another person on the
ground of the person’s responsibilities as a carer if taking into
account the person's past training, qudifications and
experience relevant to the proposed partnership or the
partnership and, if the other person is dready a partner, the
other person’s performance as a partner, and al other relevant
factors that it is reasonable to take into account, the other
person because of his or her responsibilities as a carer:

(@&  would be unable to carry out the inherent requirements
of a partner in the proposed partnership or the
partnership, or

(b)  would, in order to carry out those requirements, require
arrangements that are not required by persons without
thoserespongbilitiesasacarer and themaking of which
would impose an unjustifiable hardship on the other

partners.

497 Discrimination by local government councillors

@)

@

It is unlawful for any member or members of a council of a
local government areawhen acting (whether aone or together)
in the course of his, her or their officia functions to
discriminate against another member of the council on the
ground of hisor her responsibilities as a carer.

Industrial organisations

It is unlawful for an industria organisation to discriminate

againgt a person who is not a member of the industria

organisation on the ground of his or her responsibilities as a

caer:

(@  byrefusing or failing to accept the person’s gpplication
for membership, or

(b) inthetermsonwhichit is prepared to admit the person
to membership.

It is unlawful for an industrial organisation to discriminate

against aperson whoisamember of theindustrial organisation

on the ground of his or her responsibilities as a carer:

(& by denying the person access, or limiting the person’s
access, to any benefit provided by the organisation, or
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Anti-Discrimination Amendment (Carers’ Responsibilities) Bill 2000

Amendments Schedule 1
(b) by depriving the person of membership or varying the
terms of the person’s membership, or
() by subjecting the person to any other detriment.
(3) Nothinginsubsection (2) (a) rendersit unlawful to discriminate

against a person on the ground of the person’s responsibilities
as a carer where, because of the person’s responsibilities as a
carer, the person requires the benefit to be provided in aspecia
manner and the benefit cannot be provided in that manner by
the industrial organisation without unjustifiable hardship to it.

497B  Qualifying bodies

@

e

It is unlawful for an authority or a body which is empowered
to confer, renew or extend an authorisation or a qualification
that is needed for or facilitates the practice of aprofession, the
carrying on of atrade or the engaging in of an occupation to
discriminate against a person on the ground of his or her
responsibilities as a carer:

(@& by refusing or failing to confer, renew or extend the

authorisation or qudification, or

(b) in the terms on which it is prepared to confer the
authorisation or qualification or to renew or extend the
authorisation or qudification, or

(© by withdrawing the authorisation or qudification or
varying the terms or conditions on which it is held.

Nothing in subsection (1) (@) or (c¢) renders unlawful
discrimination by an authority or body against a person on the
ground of the person’s responsibilities as a carer if taking into
account:

(@  theperson’spast training, quaifications and experience
relevant to the particul ar profession, trade or occupation,
and

(b) if the person is dready a member of the profession,
carrying on the trade or engaged in the occupation, the
person’'s performance in the professon, trade or
occupation, and

(o)  dl other relevant factorsthat it is reasonableto takeinto
account,
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Schedule 1

Anti-Discrimination Amendment (Carers’ Responsibilities) Bill 2000

Amendments

the person because of his or her responghilities as a carer
would be unable to carry out the inherent requirements of the
profession, trade or occupation.

49ZC Employment agencies

@

@

[tisunlawful for an employment agency to discriminate against
aperson on the ground of hisor her responsibilities as a carer:

(@& by refusing to provide the person with any of its
services, or

(b)  inthe terms on which it offers to provide the person
with any of its services, or

(90 inthemanner in which it provides the person with any
of its services.

Nothing in this section renders unlawful discrimination by an
employment agency againgt a person on the ground of the
person’s responsibilities as a carer if, taking into account the
person’ s past training, qualificationsand experiencereevant to
the particular work sought, and dl other relevant factors that it
is reasonabl e to take into account, the person because of hisor
her responsibilities as a carer would be unable to carry out the
inherent requirements of the work sought.

[2] Schedule 1 Savings and transitional provisions

Omit clause 1 (1). Insert instead:

@

The regulations may include provisons of a savings or
trangtional nature consequent on the enactment of the
following Acts:

Anti-Discrimination (Amendment) Act 1994

Anti-Discrimination Amendment (Carers Responsibilities) Act
2000

[3] Schedule 1, clause 1 (2)

Omit “that Act”. Insert instead “the Act concerned”.
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Anti-Discrimination Amendment (Carers’ Responsibilities) Bill 2000

Amendments

Schedule 1

[4]

Schedule 1, Part 4
Insert after Part 3:

Part 4 Anti-Discrimination Amendment (Carers’

Responsibilities) Act 2000

13 Operation of amendment

@

)

©)

Part 4B does not apply to or in respect of anything done or
omitted to be done before the commencement of Schedule 1
[1] to the amending Act.

This Act continues to apply to anything done or omitted to be
done before the commencement of Schedule 1 [1] to the
amending Act asif Part 4B had not been enacted. In particular,
the insertion of Part 4B by the amending Act does not affect
any complaint lodged on a ground of unlawful discrimination
before the commencement of Schedule 1 [1] to the amending
Act.

In this clause:

the amending Act means the Anti-Discrimination Amendment
(Carers Responsihilities) Act 2000.
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