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Fisheries Management and
Environmental Assessment Legislation
Amendment Bill 2000

Explanatory note

This explanatory note relates to this Bill as introduced into Parliament.

Overview of Bill

The objects of thisBill are asfollows:

(@ torequiretheenvironmental assessment of designated fishing activitiesunder
Part 5 of the Environmental Planning and Assessment Act 1979,

(b) toprovidefor 2 separate categoriesof commercia sharemanagement fisheries
with different entitlements to compensation for shareholders on termination
and with different obligations with respect to payment for access to the
fisheries,

() to convert existing commercia restricted fisheries into category 2 share
management fisheries (with the lesser entitlements and obligations), but to
enable their future conversion to category 1 share management fisheries,
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(d) toextend the current requirement for payment of afishing fee by recreationa
freshwater fishersto recreationa satwater fishers,

(e) toprovidean equitable mechanism for the redlocation of fisheries resources

and for the payment of compensationto commercia fishersfor theacquisition
of their fishing entitlements,

(f) to make further provision for the protection of fish habitat,

(g) tomake other miscellaneous changes to the Fisheries Management Act 1994
(including in connection with the enforcement of the Act).

Outline of provisions
Clause 1 sets out the name (also called the short title) of the proposed Act.

Clause 2 provides for the commencement of the proposed Act on aday or daysto
be appointed by proclamation.

Clause 3 is a forma provison giving effect to the amendments to the
Environmental Planning and Assessment Act 1979 set out in Schedules 1 and 6.

Clause 4 isaformal provision giving effect to the amendments to the Fisheries
Management Act 1994 set out in Schedules 2—7.

Clause5isaformal provision giving effect to the amendmentsto the Native Title
(New South Wales) Act 1994 set out in Schedule 8.

Schedule 1  Amendment of Environmental Planning
and Assessment Act 1979 relating to
assessment of fishing activities

New Division 5 of Part 5 makes provision for environmental assessment under that
Part of fishing activities designated under proposed Schedule 1A to the Fisheries
Management Act 1994. The provisions are consistent with the scheme of
assessment that applies under Part 5, with the following general modifications:

(& Theassessment isto be made of the fishing activity permitted under al of the
relevant fishing regulatory controlsinstead of only those activities authorised
by fisheries approvas (that is, activities authorised by the provisions of the
Fisheries Management Act 1994 and the regulations under that Act, fisheries
approvas under that Act, management plans under that Act, fishing closures
madeby Ministeria notification, total alowablefish catch determinationsand
Ministerial administrative policies).
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(b) Theassessment isto be made of the cumulative environmental impact of the
activities permitted by all fisheries gpprovals and other regulatory controls
instead of only the impact of the issue of single fisheries approvals.

() Theassessment isto bemadein the context of afishery management strategy
prepared by the Fisheries Minister that indicates the proposed regulatory
controls for the fishing activity and sets performance indicators to monitor
whether the objectives of the drategy and ecologicdly sustainable
development are being attained.

The new Division requires the Fisheries Minister to obtain an environmental
impact statement in relation to designated fishing activities in accordance with the
current requirements of Part 5 (whether or not those activities will have a
significant impact on the environment). In particular, the Fisheries Minister is
required to give public notice of the statement and any person is entitled to make
representations to the Minister in respect of the statement.

In accordance with the current requirements of Part 5, the environmenta impact
satement must be prepared in consultation with the Director-General of the
Department of Urban Affairs and Planning and the Director-Genera isto be given
acopy of the environmental impact statement and any representations made to the
Fisheries Minister in relation to the statement. The Minister administering the
Environmental Planning and Assessment Act 1979 may direct that an inquiry be
held with respect to all or any of the environmental aspects of the fishing activity
that is the subject of the statement, and forward to the Fisheries Minigter the
findings of the inquiry, together with any advice on whether the activity should be
permitted, modified or not permitted.

When the environmental assessment process is completed, the Fisheries Minister
is required to make a determination with respect to the fishing activity that is the
subject of the statement for the purpose of ataining the objects of the
Environmental Planning and Assessment Act 1979 rel ating to the protection and the
enhancement of the environment and the objects of the Fisheries Management Act
1994. The Fisheries Minister may determine to permit the fishing activity (with or
without modifications to the fishing regulatory controls) or to prevent the carrying
out of the fishing activity.

Where the Fisheries Minister is the proponent of the fishing activity (for example,
fish stocking), the determination of the FisheriesMinister will (consistently withthe
current requirements of Division 4 of Part 5) require the approval of the Minister
administering the Environmental Planning and Assessment Act 1979. In addition
(consistently with section 110B of that Act), the Minister administering that Act
may determine that the Fisheries Minister isthe proponent of any other designated
fishing activity subject to assessment, in which case the determination of the
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assessment by the Fisheries Minister will require the approva of the Minister
administering the Environmental Planning and Assessment Act 1979 under
Divison 4 of Part 5.

The new Divison makes it clear that designated fishing activities will not be
subject to any requirement for devel opment consent under Part 4, but makesit clear
that with the approva of the Fisheries Minister, locd, regiond or State planning
instruments may prohibit or regulate designated fishing activitiesin addition to (or
as an dternative to) controls imposed under the Fisheries Management Act 1994
(any such planning instruments will become a fishing regulatory control that will
be part of the environmental assessment under the new Division).

The new Division continues the effect of an existing regulation that has suspended
the operation of the current provisions of Part 5 with respect to the issue of
individual fishing approvasuntil 1 July 2003 to enable environmental assessments
to be completed for existing fishing activities.

Schedule 2  Amendment of Fisheries Management Act
1994 relating to environmental assessment

New Part 1A and Schedule 1A make the requisite provisions contemplated by the
new fisheries environmenta assessment requirements described above. Provision
is made for the designation of fishing activities that will be subject to assessment
(including all the significant commercial fisheries, the recreationa fishery, the
charter boat fishery, fish stocking, shark beach meshing and other activities
prescribed by proclamation). For the purposes of assessment the Minister is to
arrange for the preparation of a fisheries management strategy for each designated
activity (incorporating any relevant management plan) and describing theapplicable
regulatory controls.

A fishery management strategy isto set performanceindicatorsto monitor whether
the objectives of the strategy and ecologicaly sustainable development are being
atained. The strategy is to specify the point at which a review of the strategy is
required when performance indicators are not being satisfied.

Following environmental assessment, the Minister is required to revise the draft
strategy so0 asto reflect the result of the determination of the assessment.

The first management plan for a share management fishery (which triggers rights
to fully tradeable shares in the fishery and to compensation for the closure of the
fishery) will not be able to be made until the completion of the environmental
assessment.
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If fishing controls have been imposed or are proposed in order to protect afishery
by prohibiting or restricting fishing activities, the Schedule prevents the fishing
controls from being declared invaid or delayed because of any failure to comply
with the procedural and other requirements for environmenta assessment without
areasonable opportunity being given by the court to enable those requirements to
be complied with.

Schedule 3 Amendment of Fisheries Management Act
1994 relating to commercial fisheries

Share management fisheries

The amendments create a new category of share management fishery. At present,
thereis only one category of share management fishery (to be called a category 1
share management fishery). Sharesin a category 1 share management fishery are
issued for a 10-year period and are automaticaly renewed. If the fishery is
terminated, the shares are cancelled and compensation is payable to the
shareholders. Shareholders in the fishery must pay a community contribution for
their right of accessto the fishery.

The new category of share management fishery (category 2) will have shares that
areissuedinitialy for a15-year period. If thefishery isterminated (by itsomission
from Schedule 1) during the currency of those shares, compensation is payable.
Compensation isnot payableif the Minister terminates the fishery (by order), with
effect a the end of the current term of the shares in the fishery (provided the
Minister gives at least 5 years notice of that termination). Shareholders in the
fishery will not beliablefor acommunity contribution, but must pay arental charge
for their right of accessto the fishery. The maximum rental charge will be $100 for
a 12-month period (adjustable in accordance with the consumer price index).

A category 2 share management fishery may be converted to a category 1 share
management fishery. The Minister may, a the request of the Management
Advisory Committee for a category 2 share management fishery, direct that a poll
be taken of shareholders in the fishery to determine whether conversion of the
fishery to a category 1 share management fishery is supported. If conversion is
supported at the poll, the Minister must take steps to bring about that conversion
of the fishery.

The following regtricted fisheries will become category 2 share management
fisheries on the commencement of the rdevant amendments:

(& ocean prawn trawl fishery,

Explanatory note page 5



Fisheries Management and Environmental Assessment Legislation Amendment Bill 2000

Explanatory note

(b) ocean fish trawl fishery,

() ocean hauling fishery,

(d) ocean trap and line fishery,
(e) estuary generd fishery,

(f) estuary prawn trawl fishery.

Since some of the fisheries cover more than one species of fish, provison ismade
to alow the management plan for the fishery to redtrict the alocation of any total
alowable catch for one of those species among those shareholderswho are or were
engaged in taking that species of fish.

TAC Committee

The Fisheries Management Act 1994 currently authorises the Tota Allowable
Catch Setting and Review Committeeto determinethetota alowable catch of fish
for ashare management fishery, if the management plan for the fishery so requires.
Theamendmentswill alow the Committeeto make other determinationsrequested
by the Minister with respect to fishing effort in a share management fishery (for
example, determinations as to the size of boats that may be used in the fishery).

Management advisory committees

The Fisheries Management Act 1994 provides for the establishment of
management advisory committees for each share management fishery and each
restricted fishery. The amendments provide for the appointment of members of the
management advisory committees by the Minister, rather than by the Director of
NSW Fisheries. They aso require the chairperson of a committee to be a person
whoisneither engaged in the administration of the Act nor engaged in commercid
fishing in the fishery.

Schedule 4 Amendment of Fisheries Management Act
1994 relating to recreational fishing fee

At present the Fisheries Management Act 1994 requires arecreationa fisher to pay
a fishing fee for any period during which the recreationa fisher takes fish from
freshwater. The amendments extend that requirement to recreational saltwater
fishers. In order to achieve this, the recreational freshwater fishing feeis replaced
with a genera recreationd fishing fee.
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Theamendmentsa so alow theMinister toissue afishing fee exemption certificate
inrespect of particular recreationa fishing activities, for example, fishing activities
that are conducted on a charter fishing boat. The regulations may require afee to
be paid in respect of such a certificate.

Recreational freshwater fishing fees are currently paid into a trust account thet is
used for purposes connected with recreationa freshwater fishing. As the
recreationa fishing fee will now be paid by saltwater fishers, aswell as freshwater
fishers, the fees that are collected will now be divided between the Recreetiona
Fishing (Freshwater) Trust Fund and the Recreational Fishing (Estuarine and
Marine) Trust Fund (which is to be re-named the Recreational Fishing (Saltwater)
Trust Fund).

The amendments also create a separate trust fund in respect of the charter fishing
boat sector. All fees collected under Part 4A of the Act (which relates to the
licensing of charter fishing boats) will be paid into that fund. The fund will be
called the Charter Fishing Trust Fund.

Schedule 5 Amendment of Fisheries Management Act
1994 relating to acquisition of commercial
fishing entitlements

Schedule 5 provides an equitable mechanism for the reallocation of fishing
resources, by alowing the Miniser to “buy-out” the commercia fishing
entitlements of fishersin a particular fishery.

Under the amendments, the Minister may, by order published in the Gazette,
declare any fishery to be a fishery to which the buy-out arrangements apply, and
specify the relevant commercia fishing entitlements that will be the subject of the
buy-out. Such an order may be made only after consultation with the persons
whose entitlements are to be acquired and other relevant persons and bodies.

After making the order, the Minister is to cancd the relevant commercia fishing
entittements. A person who holds a commercia fishing entittement that is
cancelled will be entitled to compensation for the market value of the entitlement
as at 19 January 2000 or another date specified in the Minister’s order.
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Schedule 6 Amendments to fisheries management and
environmental assessment legislation
relating to habitat protection

Schedule 6 makes a number of miscellaneous changes to Part 7 of the Fisheries
Management Act 1994 and to the Environmental Planning and Assessment Act
1979 for the protection of aquatic habitats.

Aquatic reserves

The amendments expand and clarify the purpose for declaring an aquatic reserve
under the Fisheries Management Act 1994. The obligation to obtain the consent of
the owner of land submerged by tidal waters before declaring an agquatic reserveis
to be removed. Where the consent of alandholder isrequired, specia provisonis
made with respect to the notification of and the consent of landholdersin line with
similar provision applying in connection with the issue of mining authorities. The
amendments aso authorise the making of management plans for each aquatic
reserve by regulation. The management plan may impose higher penalties for
offences created by the plan than other regulations under the Act (up to 1,000
penaty units).

Dredging and reclamation

The amendments revise the provisions regulating dredging and reclamation work
in the Fisheries Management Act 1994 to make clear the purpose of the provisions
and to define more precisdly the activities covered.

The purpose of the restrictions on dredging work and reclamation work is to
conserve the biodiversity of fish and aguatic vegetation and to protect fish habitat.

Dredging work is defined to mean any work that involves excavating water land,
and any other work involving the remova of materid from water land that is
prescribed by the regulations. Reclamation work is defined to mean using any
materia tofill in or reclaim water land, or depositing any material onwater land for
the purpose of constructing something over it (for example, abridge), or draining
water from water land for the purpose of its reclamation.

At present, exemptions gpply to certain mining works, public works and works
carried out by the Waterways Authority. Those exemptionsareremoved. However,
new exemptionsare provided, including exemptionsfor work carried out in respect
of certain artificia bodies of water and farm dams.
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Protection of mangroves and other marine vegetation

The amendments enhance the protection of marine vegetation under Division 4 of
Part 7 of the Fisheries Management Act 1994

(@ by makingit clear that a protected area extends to the whole of a foreshore
area of public water land or an aguaculture lease up to the mean high water
mark of the waters concerned, and

(b) by alowing the Minister, by order published in the Gazette, to extend the
protected area to any other land adjacent to the public water land or leased
areathat is below the highest astronomical level of the waters concerned, and

() by making it clear that the provisions extend to the taking of dead marine
vegetation as well as living marine vegetation.

The amendments also permit exemptions from the provisions by regulation.

Importation of live fish

At present live fish of a species not taken from NSW waters cannot be imported
into the State without the authority of a permit issued by the Minister under the
Fisheries Management Act 1994. The prohibition is to be applied to fish of any
species other than those species indigenous to the waters of the State or the coastal
sea adjacent to the State or those species exempted by regulation.

Fishways

At present, the Minister may require fishwaysto be provided in the construction of
dams, weirs, reservoirs or floodgates on a waterway under the Fisheries
Management Act 1994. The amendments ensure that the provison applies to
lagoons or other bodies of water that are subject intermittently to tidal influence or
that intermittently flow into other waterways. The pendty for afailure to comply
with arequirement of the Minister is increased.

Obstruction of passage of live fish

At present, it is an offence under the Fisheries Management Act 1994 to obstruct
the passage of fish by nets, materia or other obstruction, except as authorised by
or under the Act. The amendments make it clear that the offence applies to the
construction of dams, weirs, causeways and floodgates. An exemption is provided
to exclude activities authorised by an Act or by a permit from the Minister. The
regulations may provide for other exemptions. The penalty for the offence is
increased.
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The Environmental Planning and Assessment Act 1979 is amended so that the
integrated devel opment assessment provisions of that Act will apply to a permit
issued under the Fisheries Management Act 1994 provisions.

Schedule 7 Miscellaneous amendments to Fisheries
Management Act 1994

Regulation-making powers
A power isinserted to make regulations with respect to:
(& regulating recreationd fishing competitions, and

(b) prohibiting the possession or receipt of fishillegaly taken, processed or dedlt
with in any place outside the State.

Charter fishing
The amendments:

(@ extendthedefinition of charter fishing boat, so that it is not limited to boats
that are used principaly for recrestiona fishing activities, and

(b) dlow theregulationsto prohibit or restrict the use of alicensed charter fishing
boat as both a charter fishing boat and a commercid fishing boat.

Noxious or diseased fish

The amendments alow any class of fish that is declared to be anoxious fish to be
designated as a pest species or a controlled species or by any other name.

The amendments also alow a quarantine order with respect to diseased fish to
modify, in a particular case, provisons relating to the destruction, sde etc of
diseased fish.

Seizure of motor vehicles

Amendments are made so that amotor vehiclethat isalleged to have been used in
connection with an offence may be seized by an enforcement officer, and forfeited
to the State, in the same circumstances as a boat that is dleged to have been used
in connection with an offence.
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Compliance audits

Provison is made for compliance audits aong the lines of mandatory
environmenta audits under Part 6.2 of the Protection of the Environment
Operations Act 1997. A compliance audit is a periodic or particular documented
evaluation of the fishing activity to which afishing authority relates for either or
both of the following purposes:

(@ to provide information to the persons carrying out or managing the fishing
activity and to the persons administering the Act on compliance with lega
requirements and relevant policies under the Act relating to the fishing
activity,

(b) to enable those persons to determine whether the way the activity is carried
on can be improved in order to promote the objects of the Act.

Compliance audits may be required under conditions of fishing authoritiesand are
to be carried out by the holder of the authority or by a compliance auditor
accredited in accordance with the regul ations (or both). A report isrequired for any
compliance audit and any fal se or mideading report is subject to criminal sanction.

Information must be supplied by a person for a compliance audit even if it might
incriminate the person. The information supplied may be used for compliance
purposes (including being admissible in evidence in crimina proceedings against
the holder of the fishing authority).

The compliance audit provisions extend to aquaculture activities or other activities
regulated under Part 7 of the Fisheries Management Act 1994 (habitat protection).

Prohibition orders

Theamendmentsallow acourt that convicts arepeat offender of afisheries offence
to make an order prohibiting the repest offender from:

(& engaging in specified commercid fishing activities, and

(b) being onany boat, or in any premises, of akind specified in the order that are
associated with those commercia fishing activities.

The order remains in force for no more than 5 years.

The amendments make other provisons with respect to prohibition orders,
including by providing for appeals againgt prohibition orders.
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Schedule 8 Amendment of Native Title (New South
Wales) Act 1994

The amendment preserves native title rights and interests in respect of an area
declared to be an aguatic reserve under the Fisheries Management Act 1994.
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No , 2000

A Bill for

An Act to amend the Fisheries Management Act 1994 and the Environmental
Planning and Assessment Act 1979 to provide for the environmental assessment of
fishing activities; to restructure the management of commercial fisheries; torequire
recregtional saltwater fishers as well as freshwater fishers to pay afishing feg; to
makefurther provisionfor the protection of aquatic habitats, and for other purposes.




Clause 1 Fisheries Management and Environmental Assessment Legislation

Amendment Bill 2000

The Legidature of New South Wales enacts:

1

Name of Act

ThisAct isthe Fisheries Management and Environmental Assessment
Legidation Amendment Act 2000.

Commencement

This Act commences on a day or days to be agppointed by
proclamation.

Amendment of Environmental Planning and Assessment Act 1979 No
203

The Environmental Planning and Assessment Act 1979 isamended as
set out in Schedules 1 and 6.1.

Amendment of Fisheries Management Act 1994 No 38

The Fisheries Management Act 1994 is amended as set out in
Schedules 2-5, 6.2 and 7.

Amendment of Native Title (New South Wales) Act 1994 No 45

The Native Title (New South Wales) Act 1994 isamended asset out in
Schedule 8.
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Amendment of Environmental Planning and Assessment Act 1979 relating
to assessment of fishing activities

Schedule 1

Schedule 1  Amendment of Environmental Planning
and Assessment Act 1979 relating to

assessment of fishing activities

(Section 3)
[1] Part5, Division 5
Insert after Divison 4 of Part 5:
Division 5 Environmental assessment of fishing activities

115G Definitions
In this Division:

designated fishing activity means a fishing activity to which
this Division applies as provided by section 115H.

fish, fishery, fishing activity and share management fishery
have the respective meanings given in the Fisheries

Management Act 1994.

fisheries approval means alicence, endorsement or permit, of
any kind, issued or renewed under the Fisheries Management

Act 1994 or the regulations under that Act.

Fisheries Minister means the Minister administering the

Fisheries Management Act 1994.

fishery management strategy means a fishery management
strategy for a designated fishing activity under Part 1A of the

Fisheries Management Act 1994.

fishing regulatory controls means the provisons of the
followinginstrumentsthat regul ate, prohibit or authorisefishing

activities,

(@  theFisheriesManagement Act 1994 and theregulations

under that Act,

(b)  management plansunder the FisheriesManagement Act

1994,

Page 3

10
11

12
13
14

15
16
17

18
19

20
21
22

23
24
25

26
27

28
29



Schedule 1

Fisheries Management and Environmental Assessment Legislation
Amendment Bill 2000

Amendment of Environmental Planning and Assessment Act 1979 relating
to assessment of fishing activities

(¢ fishing closures under section 8 of the Fisheries

Management Act 1994,
(d) fisheries approvals,

(¢  determinations of the TAC Committee under Division

4 of Part 2 of the Fisheries Management Act 1994,

(f)  policiesapproved by the Fisheries Minister with respect
to the administration of the Fisheries Management Act

1994 and the regulations under that Act,

(99 anyredevantenvironmenta planninginstrument referred

to in section 115Q (5).
proponent of afishing activity means.

(@  inthecaseof ashare management fishery—the holders
of sharesin the fishery or, if shares have not yet been
issued on aprovisiona or permanent basis, the persons
who are entitled to be allocated sharesin the fishery, or

(b) inthe case of any other fishery—the fishers or other
persons who carry out, or propose to carry out, the

fishing activity.

115H Application of Division to designated fishing activities

(1) ThisDivison appliesto designated fishing activities described

in Schedule 1A to the Fisheries Management Act 1994.

(2) ThisDivisionextendstothefollowingactivities (but only if the

activity is such a designated fishing activity):
(@  thestocking of waters with fish,

(b)  the placing of nets around beaches or other waters to

protect the public from sharks,
() theharvesting of marine vegetation.

For that purpose, a reference in this Division to a fishing

activity or fishery includes a reference to any such activity.

(3) ThisDivisiondoesnot apply to aguaculturewithinthe meaning

of the Fisheries Management Act 1994.
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Amendment of Environmental Planning and Assessment Act 1979 relating
to assessment of fishing activities

Schedule 1

115l

115

Designated fishing activities to be assessed under this Division

@
e

©)
(4)

Environmental assessments of designated fishing activitiesare
to be undertaken in accordance with this Division.

A draft fishery management dstrategy is required for a
designated fishing activity that is the subject of such an
environmental assessment.

Note. Section 7E of the Fisheries Management Act 1994 deals with the
contents of such a strategy (including the incorporation of the relevant
management plan).

The environmental assessment isto be undertaken onthe basis
of the activity described in the draft strategy.

Theenvironmental assessment isto assessthelikely cumulative
environmental impact of the designated fishing activity carried
out by al the proponents as authorised by the applicable
fishing regulatory controls described in the draft strategy.

Environmental impact statements to be prepared

@)

2

3

(4)

®)

An environmental impact statement in respect of a designated
fishing activity must be prepared for the purposes of an
environmental assessment under this Division.

Anenvironmental impact statement isrequired evenif it would
not be required under Division 3 if that Division applied to the
carrying out of the designated fishing activity.

An environmental impact statement is to be prepared in
accordance with the requirements of Divison 3, and the
regulations under that Division, relating to the preparation of
such statements.

The Fisheries Minigter is to make arrangements for the
preparation of an environmenta impact statement, including
engaging a person to be responsible for the preparation of the
statement.

The Fisheries Minister may, under those arrangements, require
the proponents of the designated fishing activity to provide
information or carry out investigations for the statement and to
contribute to the cost of the preparation of the statement.
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Amendment of Environmental Planning and Assessment Act 1979 relating
to assessment of fishing activities

115K

)

3

(4)

©)

(6) Assoon aspracticableafter an environmental impact statement
has been prepared and before public notice is given under
section 115K, the Fisheries Minister is to give a copy of the

statement to the Director.

Publicity and examination of environmental impact statements

(1) The Fsheries Minister must give public notice of the
preparation of an environmental impact statement under this
Division and make a copy of the statement available for public
inspection in accordance with the requirements for

environmental impact statements made by section 113.

A copy of the relevant draft fishery management strategy isto
accompany any copy of the environmental impact statement
that ismade available for public ingpection in accordance with

this section.

Any person may, during the period specified in the public
notice under subsection (1), inspect the environmental impact
statement and may, within that period, make representationsin
writing to the Fisheries Minister with respect to the designated

fishing activity to which the statement relates.

Copies of dl such representations received by the Fisheries
Minister are to be provided, as soon as practicable, to the

Director.

The Director may, unless an inquiry has been directed under

section 115L:

(&  examineor causeto be examined in the Department the
environmental impact datement and any relevant

representations, and

(b)  forwardtothe FisheriesMinister, assoon aspracticable,
a report containing the findings of that examination
together with any recommendations arising from that

examination.
The Director must make that report public.
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Amendment of Environmental Planning and Assessment Act 1979 relating Schedule 1
to assessment of fishing activities

(6)

If the Director notifies the Fisheries Minister that the
environmental impact statement and representations are to be
examined in the Department, the Fisheries Minister must not
make a determination under section 115N with respect to the
designated fishing activity until the report of the Director has
been forwarded to the Fisheries Minister.

115L  Public inquiry into designated fishing activity

115M

)

)

©)

)

The Minister administering this Act may direct an inquiry
under section 119 with respect to al or any of the
environmenta aspects of a designated fishing activity the
subject of an environmental impact statement prepared under
this Division.

The Minister administering this Act isto consider the findings
and recommendations of the Commission of Inquiry that has
conducted the inquiry and forward to the Fisheries Minister a
copy of the findings and recommendations (together with any
advice on whether there are environmental grounds on which
the activity should be permitted, modified or prevented).

If the Minister administering this Act notifies the Fisheries
Minister that an inquiry is to be conducted, the Fisheries
Minister must not make a determination under section 115N
with respect to the designated fishing activity until thefindings
and recommendations (and any advice) have been forwarded
to the Fisheries Minister.

Special provisions relating to threatened species conservation

An environmenta assessment under this Divison of a
designated fishing activity is to include an assessment of the
effect or likely effect on the following:

(@  critica habitat,

(b) threatened species, populations and ecologica
communities and their habitats.
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Schedule 1

Fisheries Management and Environmental Assessment Legislation
Amendment Bill 2000

Amendment of Environmental Planning and Assessment Act 1979 relating
to assessment of fishing activities

(2) Anenvironmental impact statement under this Division must
include a species impact statement if the designated fishing
activity is to be carried out in critica habitat or is likely to
significantly affect threatened species, popul ationsor ecological

©)

4)

©)

(6)

communities or their habitats.

The Fsheries Minider, in consdering a species impact
statement under this Division, must have regard to the terms of
any recovery plansor threat abatement plansrelatingto thearea
to which the statement appliesfor the purpose of assessing any
effect on a threatened species, population or ecologica

community, or its habitat.

The Fisheries Minister must not make a determination under
section 115N with respect to a designated fishing activity that
isto becarried out in critical habitat or islikely to significantly
affect threatened species, populations or ecological
communities or their habitats unlessthe Minister has consulted
the Minister administering the Threatened Species
Conservation Act 1995. This subsection does not apply if the
critical habitat or the threstened species, population or

ecologica community relate to fish or marine vegetation.

In consulting under subsection (4), the Minister administering
the Threatened Species Conservation Act 1995 must provide
the Fisheries Minister with any recommendations made by the
Director-Genera of National Parksand Wildlifeconcerningthe
determination with respect to the designated fishing activity.
The Fisheries Minister must include any recommendations not
accepted by the Fisheries Minister (and the reasons for not
accepting them) in the public report of the Fisheries Minister’s

determination.

The Minister administering the Threatened Species
Conservation Act 1995 (for the purposes of consultation under
subsection (4)) must take into consderation the matters

referred to in section 112E of this Act.

Note. This section incorporates the relevant obligations under Division 3

with respect to threatened species conservation.
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Fisheries Management and Environmental Assessment Legislation

Amendment Bill 2000

Amendment of Environmental Planning and Assessment Act 1979 relating Schedule 1
to assessment of fishing activities

115N  Determination with respect to environmental assessment

@

)

©)

4)

The Fisheries Minigter isto make a determination with respect
to the designated fishing activity the subject of an
environmental impact statement for the purpose of attainingthe
objects of this Act relating to the protection and the
enhancement of the environment and the objects of the
Fisheries Management Act 1994.

When making the determination, the Fisheries Minister is to
examine and take into account to the fullest extent possible all
matters affecting or likely to affect the environment by reason
of the designated fishing activity (including the effect of the
activity on the matters referred to in section 111 (2)—(4)).

Note. The duty of the Fisheries Minister under this section is in similar
terms to the duty imposed on determining authorities by section 111 to
consider the environmental impact of activities.

The Fsheries Minister isto consider:

(@ the environmenta impact statement and the
representations duly received by the Fisheries Minister
with respect to the designated fishing activity to which
the statement relates, and

(b)  anyreport onthe statement and recommendations of the
Director that are forwarded to the Fisheries Minister
under section 115K, and

(o)  anyfindingsand recommendations of aCommission of
Inquiry and advice of the Minister administering this
Act that are forwarded to the Fisheries Minister under
section 115L, and

(d) the matters required to be considered under section
115M relating to threatened species conservation.

The Fisheries Minister may make any of the following
determinations:

(&  adetermination to permit the designated fishing activity
to be carried out,
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Schedule 1

Fisheries Management and Environmental Assessment Legislation
Amendment Bill 2000

Amendment of Environmental Planning and Assessment Act 1979 relating
to assessment of fishing activities

1150

©)

(6)

)

Approval of Minister administering this Act required for
designated fishing activity where Fisheries Minister is or is

(b)  adetermination to permit the designated fishing activity
to be carried out subject to such modificationsaswill in
the Fisheries Minister’ s opinion eliminate or reduce the

detrimental effect of the activity on the environment,

(0 a determination to prevent the carrying out of the

designated fishing activity or any part of the activity.

The Fisheries Minister must make the determination public as

so0n as practicable after it is made.

Note. This subsection is in similar terms to section 112 (4) with respect to
the actions of a determining authority once it has obtained and considered
an environmental impact statement on an activity that is likely to
significantly affect the environment. Section 7F of the Fisheries
Management Act 1994 requires the Fisheries Minister to revise the
relevant draft fishery management strategy (and publish the approved

strategy) so as to reflect the result of the determination.

If the approval of the Minister administering this Act is
required under section 1150 for a determination under this
section, the Fisheries Minister is to make a preliminary
determination before seeking approva under that section. A
determination is not made under this section until a final

determination is made in accordance with section 1150.

When giving effect to adetermination, the FisheriesMinister is
to comply with the applicable provisons of the Fisheries

Management Act 1994 and the regulations under that Act.

A determination under this section does not prevent the
imposition from timeto time of new fishing regulatory controls
applicableto adesignated fishing activity, or changesfromtime

to time to those controls.

Note. See also section 115Q (3) which only excludes a fishing approval
from the requirement for individual environmental assessment under this
Part if it is issued or renewed in accordance with the determination of the

environmental assessment under this section.

declared to be proponent
(1) Thissection gppliesto:

(@  any designated fishing activity of which the Fisheries

Minister is the proponent, and
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Fisheries Management and Environmental Assessment Legislation

Amendment Bill 2000

Amendment of Environmental Planning and Assessment Act 1979 relating Schedule 1
to assessment of fishing activities

e

©)

(b)  any other designated fishing activity in respect of which
the FisheriesMinister isdeclared to be the proponent by
the Minister administering this Act by order published
in the Gazette:

(i) with the approva of the Fisheries Minister, or

(i) if there is a dispute between the Minister
administering this Act and the Fisheries
Minister, with the gpprova of the Premier.

The Fisheries Minister is not to make a final determination
under section 115N with respect to adesignated fishing activity
to which this section applies without the approva of the
Minister administering this Act. If the approva is subject to
conditions, the final determination must accord with those
conditions.

Divison 4 applies (with any necessary modifications) to an
gpprova of the Minister administering this Act required under
this section in the same way as it appliesto an approval of that
Minister required under that Division.

115P Re-assessment of designated fishing activity

@)

e

A further environmenta assessment of a designated fishing
activity isto be undertaken under this Division if:

(@  areview of therelevant fishery management strategy is
indicated by the drategy because the specified
performance indicators are not being met, and

(b)  thereview results in proposed changes to the Strategy,
and

(¢  theproposed changesto fishing regulatory controls are
likely, in the opinion of the Fisheries Minigter, to
significantly affect the environment (including
threatened species, populations or ecological
communities or their habitats).

A further environmental assessment may be limited to an
assessment that relates to the proposed changes to fishing
regulatory controls.
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Schedule 1

Fisheries Management and Environmental Assessment Legislation
Amendment Bill 2000

Amendment of Environmental Planning and Assessment Act 1979 relating
to assessment of fishing activities

115Q Application of other provisions of this Act

(1) The provisons of this Part (other than this Division) do not

)

3

(4) A designated fishing activity cannot be made subject to a

©)

apply to or in respect of adesignated fishing activity.

Despite subsection (1), those provisions apply to a designated
fishing activity if the Fisheries Minister has not made a
determination with respect to the activity under this Division

before:
(@  1Jduly 2003, except as provided by paragraph (b), or

(b) a later date prescribed by the regulations for the

purposes of that fishing activity.

In that case, those provisons ceasse to apply if the

determination is made after that date.

Despite subsection (1), those provisions apply to a fisheries

approval that relates to a designated fishing activity if:

(@  until adetermination is made by the Fisheries Minister
with respect to the activity under section 115N—the
fisheriesapproval doesnot authorisecommercia fishing
activities and is granted or renewed for a period

exceeding 12 months, or

(b) after such a determination is made—the fisheries
approvd is not granted or renewed in accordance with

the determination.

requirement for development consent under Part 4.

An environmental planning instrument cannot prohibit or
otherwise regulate a designated fishing activity (or any part of
such an activity) unless the Fisheries Minister has approved

those provisions before the instrument is made.

[2] Part 5A (sections 115G—115N)
Renumber sections 115G-115N as sections 116A—-116H.
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Fisheries Management and Environmental Assessment Legislation
Amendment Bill 2000

Amendment of Fisheries Management Act 1994 relating to environmental Schedule 2
assessment

Schedule 2 Amendment of Fisheries Management Act

[1]

[2]

1994 relating to environmental assessment

(Section 4)

Section 4 Definitions

Omit the definition of management plan from section 4 (1). Insert instead:
management plan means.

(@ in reaion to a share management fishery—a
management plan for the fishery made under Division
5 of Part 3, or

(b) inreation to any other fishery—a management plan
under the regulations referred to in section 40 (2) (a).

Part 1A
Insert after Part 1

Part 1A Fishery management strategies

7A  Definitions
In this Part:
designated fishing activity means a fishing activity described
in Schedule 1A.
EPA Act means the Environmental Planning and Assessment
Act 1979.
fishing activity includes any activity that may be the subject of
environmental assessment under Division 5 of Part 5 of the
EPA Act.

fishing regulatory controls has the same meaning it has in
Division 5 of Part 5 of the EPA Act.
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Schedule 2

Fisheries Management and Environmental Assessment Legislation
Amendment Bill 2000

Amendment of Fisheries Management Act 1994 relating to environmental
assessment

7B  Declaration of designated fishing activities

7C

7D

@
el

©)

(1)
)

@)

el

Schedule 1A describes designated fishing activities for the
purposes of this Part.

The Governor may, by proclamation on the recommendation of
the Minigter, amend Schedule 1A by inserting, omitting or
amending the description of afishing activity.

The regulations may make provisons of a savings or
transitional nature consequent on the amendment of Schedule
1A.

Fishery management strategy for designated activities

The Minister isto arrange for the preparation of a draft fishery
management strategy for each designated fishing activity.

The Minister may, from time to time, revise the existing
strategy for an activity or arrange for the preparation of anew
draft strategy for the activity (whether or not a review of the
existing strategy isrequired because performanceindicatorsare
not being met).

Purpose of fishery management strategy

A fishery management strategy isthe strategy for achieving the
objectives of this Act with respect to the designated fishing
activity for which it is prepared. The draft strategy isthe basis
for environmental assessment under Division 5 of Part 5 of the
EPA Act of that activity.

A draft dtrategy is to be prepared (in accordance with
guiddlines agreed between the Minister administering this Act
and the Minister administering the EPA Act) so asto enable:

(@ an environmenta assessment consistent with the
principles on which assessments of activities are
undertaken under Part 5 of the EPA Act, and
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Fisheries Management and Environmental Assessment Legislation

Amendment Bill 2000

Amendment of Fisheries Management Act 1994 relating to environmental Schedule 2

assessment

(b) the cumulative environmenta impact of fisheries
gpprovas under this Act to be assessed.

Note. Division 5 of Part 5 of the EPA Act makes special provision for the
environmental assessment of designated fishing activities. Section 115I of
that Act requires the preparation of a draft fishery management strategy
for any fishing activity that is subject to environmental assessment under
that Division. The draft strategy is subject to public consultation in

conjunction with the environmental impact statement for the assessment.

7E Content of fishery management strategy

A fishery management strategy isto:

(@  describe the designated fishing activity for which it is
prepared, and

(b)  incorporate any management plan or draft management
plan for the fishery concerned, and

(© outline the fishing regulatory controls or proposed
fishing regulatory controls applicable to the designated
fishing activity, and

(d) outline the likely interaction of the designated fishing
activity with other fishing activities, and

(&  include performance indicators to monitor whether the
objectives of the strategy (and the management plan)
and ecologicadly sustainable development are being
attained, and

(f)  describe how the designated fishing activity is to be
monitored, and

(9)  specify at what point areview of the strategy isrequired
when a performance indicator is not being satisfied.

Note. See section 57 for content of a management plan for a share
management fishery.

7F Revision of draft strategy and publication of approved strategy
following environmental assessment

)

Following a determination under Division 5 of Part 5 of the
EPA Act, theMinister isto revisethedraft fishery management
srategy for the designated fishing activity concerned so asto
reflect the result of the determination.
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Fisheries Management and Environmental Assessment Legislation
Amendment Bill 2000

Schedule 2 Amendment of Fisheries Management Act 1994 relating to environmental

assessment

[3]

[4]

(5]

(2) TheMinister isto publish the approved strategy (as so revised)
in connection with the publication of the determination under
Divison 5 of Part 5 of the EPA Act.

7G Management plan not to be made until completion of
environmental assessment

(1) Until adetermination ismade under Division 5 of Part 5 of the
EPA Act with respect to a designated fishing activity, the first
management plan for the fishery concerned cannot be made.

(2) If themanagement plan for ashare management fishery hasnot
been made within the time required by section 42 (3), the
Minister is not required to recommend that the description of
the fishery be omitted from Schedule 1 if the Management
Advisory Committee for the fishery approves of the retention
of the fishery as a share management fishery.

Section 42 Declaration of share management fisheries

Omit the note at the end of the section. Insert instead:

Note. The first management plan for a fishery cannot be made until the
completion of environmental assessment—see section 7G.

Section 128 Definitions

Insert in alphabetical order:

this Act includes Divison 5 of Part 5 of the Environmental
Planning and Assessment Act 1979.

Section 227 Delegation by Minister

Insert at the end of the section:

(2) TheMinister may aso delegate to the Director any function of
the Minister under Divison 5 of Part 5 of the Environmental
Planning and Assessment Act 1979 (other than the function of
making a determination under that Division with respect to a
designated fishing activity).
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Fisheries Management and Environmental Assessment Legislation

Amendment Bill 2000

Amendment of Fisheries Management Act 1994 relating to environmental Schedule 2

assessment

[6] Section 238B
Insert after section 238A:

238B Use of money in trust funds for environmental assessment and
related expenses

The costs incurred in connection with environmental
assessment under Division 5 of Part 5 of the Environmental
Planning and Assessment Act 1979 in respect of a fishery
(including in connection with the preparation of a fishery
management strategy) may be paid or reimbursed fromthetrust
fund that relates to the fishery.

[7] Section 282A

Insert after section 282:

282A Enforcement of environmental assessment and management
planning requirements

@)

el

This section applies to:

(8  proceedingsunder section 282 of thisAct or section 123
of the EPA Act, or

(b)  judicia review proceedings or any other proceedings,

to remedy or restrain a breach or apprehended breach of Part
1A or Division 5 of Part 3 of this Act or of Divison 5 of Part
5 of the EPA Act.

A relevant fishing regulatory control (or proposed control) that
prohibits or restricts the carrying out of fishing activities
cannot, in any such proceedings, be invalidated, suspended,
prevented from being made or taking effect or otherwise
affected because of any such breach or apprehended breach
unless:

(&  areasonable period is provided by the court to enable
compliance with the provision of this Act or the EPA
Act concerned (includingif necessary the preparation of
a new fishery management Strategy or a re-assessment
under that Act), and
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Schedule 2

Fisheries Management and Environmental Assessment Legislation
Amendment Bill 2000

Amendment of Fisheries Management Act 1994 relating to environmental
assessment

(b)  theprovison has not been complied with after the end

of that period.

(3) Words and expressionsin this section have the same meaning

asthey havein Part 1A.

[8] Section 284 Public consultation procedure

Insert after section 284 (2):

(3) A requirement under thisAct to consult relevant commercial or
recregtional fishingindustry bodiesin connectionwithany such
public opportunity to make submissons on a matter is a
requirement to consult such bodies as the Minister considers

have a sufficient interest in the matter.

[9] Schedule 1A
Insert after Schedule 1:

Schedule 1A Designated fishing activities

(Section 7B)

1 Share management fisheries
Fishing activities for commercia purposes in a share

management fishery specified in Schedule 1.

Note. On the enactment of this Schedule, the abalone fishery and the
lobster fishery were share management fisheries. On the commencement
of Schedule 3 to the Fisheries Management and Environmental
Assessment Legislation Amendment Act 2000, the ocean prawn trawl
fishery, the ocean fish trawl fishery, the ocean hauling fishery, the ocean
trap and line fishery, the estuary general fishery and the estuary prawn

trawl fishery become share management fisheries.

2 Charter boat fishery
Recreational fishing activities comprising the use of charter

fishing boats (within the meaning of Part 4A).
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Fisheries Management and Environmental Assessment Legislation
Amendment Bill 2000

Amendment of Fisheries Management Act 1994 relating to environmental Schedule 2
assessment
3 Recreational fishery 1
Recreational fishing activities (except inthecharter boat fishery 2

referred to in clause 2).

4  Fish stocking 4
Fishing activities comprising the stocking of waters with fish: 5

(@  for which a permit of the Minister is required under 6

section 216 of the Act, or 7

(b) by the Minigter. 8

5 Shark meshing 9
Fishing activitiescomprising theplacing of netsby the Minister 10

around beaches and other waters to protect the public from 1

sharks. 12
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Fisheries Management and Environmental Assessment Legislation
Amendment Bill 2000

Schedule 3 Amendment of Fisheries Management Act 1994 relating to commercial
fisheries
Schedule 3 Amendment of Fisheries Management Act

[1]

[2]

[3]

[4]

1994 relating to commercial fisheries

(Section 4)

Section 4 Definitions

Insert in alphabetical order in section 4 (1):

category 1 share management fishery means a fishery
specified in Part 1 of Schedule 1.

category 2 share management fishery means a fishery
specified in Part 2 of Schedule 1.

Section 28 Function of TAC Committee

Insert after section 28 (3):

(4) The TAC Committee may aso determine, in accordance with
this Divison, any other matter relating to fishing effort in a
share management fishery if (and only if) required to do so by
the Minister. This Division appliesto the determination of any
such matter in the same way as it applies to the determination
of atotal alowable catch.

Part 3, Division 1, heading

Omit the heading. Insert instead: “Divison 1 Overview”.
Section 41A

Insert after section 41:

41A Categories of share management fishery
Thereare 2 categories of sharemanagement fishery, asfollows:
(&  category 1 share management fisheries,
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Fisheries Management and Environmental Assessment Legislation
Amendment Bill 2000

Amendment of Fisheries Management Act 1994 relating to commercial Schedule 3

fisheries

(5]

[6]

(b)

category 2 share management fisheries.

Note. The principal differences between category 1 and category 2 share
management fisheries are as follows:

@)

(b)

Shares in a category 1 share management fishery are issued for
a 10-year period and are automatically renewed. If the share
management fishery is terminated, all the shares in the fishery are
cancelled and compensation is payable to the shareholders.
Shareholders in the fishery are liable to pay a community
contribution for their right of access to the fishery.

Shares in a category 2 share management fishery are issued for
a 15-year period and are renewable. If the share management
fishery is terminated by the Minister, the shares expire at the end
of the 15-year period for which they were issued or renewed.
Compensation is payable for the termination of the fishery (by its
omission from Schedule 1) before the expiry of the current term
of the shares, but is not payable for a termination by the Minister
after that expiry. Shareholders in the fishery are not liable for a
community contribution, but must pay a rental charge for their
right of access to the fishery.

Section 44 Omission of share management fishery

Insert after section 44 (7):
(8) This section does not apply:

@

(b)

if a description of a fishery is omitted from Part 2 of
Schedule 1 after the fishery isterminated in accordance
with Division 2A, or

if a description of a fishery is omitted from Part 2 of
Schedule 1 and inserted in Part 1 of Schedule 1 (that is,

the fishery is converted in accordance with Division
2A).

Part 3, Division 2A

Insert after Divison 2 of Part 3:

Division 2A

Termination and conversion of category 2
share management fisheries

45A Termination of category 2 share management fishery

(1) TheMinister may, by order published in the Gazette, terminate
a category 2 share management fishery.
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Schedule 3

Fisheries Management and Environmental Assessment Legislation
Amendment Bill 2000

Amendment of Fisheries Management Act 1994 relating to commercial
fisheries

45B

45C

(2) Thetermination takeseffect when the current term of theshares
in the fishery expires.
Note. Shares in a category 2 share management fishery are issued for 15-
year periods. Under section 73A, if a new management plan is not made
by the end of the first 10 years of that 15-year period, and an order has
not been made terminating the fishery, the shares are automatically
renewed for a further 15 years. The effect of that provision is that
shareholders must be given at least 5 years’ notice of the termination of
the fishery.

(3) When the termination takes effect, the fishery istaken to cease

to be a share management fishery.

(4) The Minigter is to recommend to the Governor that the
description of the fishery be omitted from Schedule 1 after the
termination takes effect.

Regulations relating to terminated fisheries

(1) Theregulations may make provision for or with respect to the
regul ation and management of a category 2 share management
fishery that is terminated under this Division.

(2) Without limiting subsection (1), theregulationsmay declarethe
fishery to be arestricted fishery from the date the termination
takes effect.

Conversion of category 2 share management fishery to
category 1

(1) A category 2 share management fishery may be converted to a
category 1 share management fishery.

(2) A category 2 share management fishery is converted to a
category 1 share management fishery if Schedule 1 isamended
S0 as to omit the description of the fishery from Part 2 of
Schedule 1 and insert that description of thefishery in Part 1 of
Schedule 1.

(3) A category 2 share management fishery cannot be redefined at
the time of its conversion to a category 1 share management
fishery, but the fishery may be redefined before or after its
conversion.

Page 22

Co~NoOUhw N P

o
= O

=R e
AWM

15

16
17
18

19
20
21

22
23

24
25

26
27
28
29
30

31
32
33



Fisheries Management and Environmental Assessment Legislation

Amendment Bill 2000

Amendment of Fisheries Management Act 1994 relating to commercial Schedule 3

fisheries

45D  Poll of shareholders

@)

)

©)

(4)

©)

(6)

()

The Management Advisory Committee for a category 2 share
management fishery may request the Minister to hold apoll of
shareholders on the question of whether the fishery should be
converted to a category 1 share management fishery.

Within 60 days after the request is made, the Minigter isto:

(@  direct that the poll be taken, or

(b) refer the matter back to the Management Advisory
Committee for reconsideration.

If the Committee confirmsitsrequest, the Minister must, within
60 days, direct that the poll be taken.

For the purposes of apoll under this section:

(@  shareholders are entitled to one vote irrespective of the
number of sharesthey hold, and

(b)  2or morepersonswho hold sharesjointly areentitled to
only one vote, and

(¢  acorporation that holds sharesis required to nominate
an individua to vote in the poll.

The conversion of the fishery is supported at a poll if the
number of votes in support of the conversion congtitutes a
mgority of the persons eligible to vote in the poll.

If the conversion of the fishery is supported at the poll, the
Minister is, within 90 days, to recommend to the Governor that
the appropriate amendment be made to Schedule 1 to effect the
conversion.

A poll in respect of afishery is not to be conducted under this
section more than twice during the period in which the
management plan for the fishery remainsin force.

The regulations may make provision for or with respect to:
(&  theconduct of pollsunder this section, and

(b)  therecovery of the costs of or in connection with apoll
from shareholdersin the fishery.
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Schedule 3

Fisheries Management and Environmental Assessment Legislation
Amendment Bill 2000

Amendment of Fisheries Management Act 1994 relating to commercial
fisheries

[7]

45E  General provisions relating to conversion

@

2

3

()

If a category 2 share management fishery is converted to a
category 1 share management fishery:

(@ the fishery is taken, subject to the regulations, to
continue to be a category 2 share management fishery
for the purposes of this Part until the commencement of
the management plan for the category 1 share
management fishery, and

(b) the management plan for the category 2 share
management fishery continues in force until that
commencement (subject to any amendment of that plan
in accordance with this Part), and

() any entitlement to compensation under section 44 for
the omission of the fishery from Schedule 1 before that
commencement isto be determined on the basisthat the
fishery remains a category 2 share management fishery.

When the management plan for the category 1 share
management fishery commences, dl shares in the category 2
share management fishery are cancelled.

The regulations may make provision for or with respect to the
conversion of a category 2 share management fishery to a
category 1 share management fishery, including by modifying
the application of this Part to the implementation of the
category 1 share management fishery.

Section 50 Method of determining eligibility and entitlement to shares

Insert after section 50 (6):

If a category 2 share management fishery is converted to a
category 1 share management fishery, the persons entitled to
sharesinthefishery arethe personswho are shareholdersinthe
category 2 share management fishery. The alocation of shares
to any such person is to be made having regard to the shares
held by the person in the category 2 share management fishery.
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Fisheries Management and Environmental Assessment Legislation

Amendment Bill 2000

Amendment of Fisheries Management Act 1994 relating to commercial Schedule 3

fisheries

(8]

[9]

[10]

Section 55 Fishery that is existing restricted fishery

Insert after section 55 (2):

©)

Any provisionsof theregulationsthat apply to such arestricted
fishery apply (with any necessary modifications) as provisions
of the regulations that apply to the limited access fishery, until
those provisions are repealed.

Section 73 Duration of shareholding—category 1 share management

fishery

Omit “share management fishery” from section 73 (1).
Insert instead “category 1 share management fishery”.

Section 73A

Insert after section 73:

73A  Duration of shareholding—category 2 share management fishery

@

2

3

Shares in a category 2 share management fishery are to be
issued initially for a period of 15 years (calculated from the
commencement of the management plan for the fishery).

If by the end of thefirst 10 years of that 15-year period (or any
subsequent period for which the shares are renewed):

(@  anew management plan has not been made under this
Part, and

(b) there is no order in force under Divison 2A that
terminates the fishery at the end of current term of the
sharesin the fishery,

the shares are taken to be renewed for a further period of 15
years and the balance of the current period is terminated.

If by the end of thefirst 10 years of that 15-year period (or any
subsequent period for which the shares are renewed) afishery
review has been conducted and a new management plan has
been made under this Part, the shares are taken to be renewed
(from the date the new plan commences) for afurther period of
15 years and the balance of the current period is terminated.
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Fisheries Management and Environmental Assessment Legislation
Amendment Bill 2000

Schedule 3 Amendment of Fisheries Management Act 1994 relating to commercial
fisheries
[11] Section 77 Community contribution for access to category 1 share

[12]

management fishery

Omit “share management fishery” from section 77 (1).
Insert instead “category 1 share management fishery”.

Section 77A

Insert after section 77:

77A Rental charge for access to category 2 share management
fishery

@)

2

3
(4)

©)

(6)

Shareholders in a category 2 share management fishery are
required to pay a renta charge for their right of access to the

fishery.
Theamount of therental charge, the method of its payment and

other matters concerning its payment are to be provided for by
the management plan.

The maximum rental charge is $100 for a 12-month period.

The management plan for a fishery may provide for the
adjustment of the maximum rental charge to take into account
changes in the consumer price index. In that case, the
maximum rental charge is the amount so adjusted.

A person is exempt from paying the rentd charge:

(@ if the person holds shares in another category 2 share
management fishery and haspaid arental chargefor the
same period in respect of that other fishery (unlessthe
management plan otherwise provides), or

(b)  insuch other circumstances as may be provided for by
the management plan.

This section applies in respect of a category 2 share

management fishery:

(@ if thefishery is, before the commencement of limited
access to the fishery, aso a redtricted fishery—on and
from the day the fishery becomes a share management
fishery, or
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Fisheries Management and Environmental Assessment Legislation
Amendment Bill 2000

Amendment of Fisheries Management Act 1994 relating to commercial Schedule 3

fisheries

[13]

[14]

[15]

(b)  inany other case—on and from the day appointed for
the commencement of limited access to the fishery.

(7) Until the commencement of the management plan for the
fishery, the Minister may determine the mattersthat under this
section may be provided for by the plan.

(8) For the purposes of this section:

(@ an applicant for shares in a category 2 share
management fishery who has duly lodged an apped to
the Share Appea Panel, and whose appedl is pending,
is taken to be a shareholder in the fishery, and

(b) if a category 2 share management fishery is dso a
restricted fishery—a person authorised to take fish in
the fishery is taken to be a shareholder in the fishery.

Section 78 Allocation of total allowable catch among shareholders in
fishery

Insert after section 78 (3):

(3A) Themanagement planfor afishery that includesdifferent kinds
of fish may, for the purposes of this section, provide for
different classes of shareholdersin the fishery having regard to
the kind of fish taken by the shareholders (including in
connection with any catch history on which the criteria for
shareholding in the fishery was based). The management plan
may provide (despite subsection (3)) for the alocation of the
totd alowable catch of a particular kind of fish among the
relevant class of shareholders only.

Section 230 Management Advisory Committees for fisheries

Omit “Director” from section 230 (1). Insert instead “Minister”.

Section 230 (2) and (3)

Omit the subsections. Insert instead:

(2) Themembersof aManagement Advisory Committeeareto be
gppointed by the Minister and are to be:
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Fisheries Management and Environmental Assessment Legislation
Amendment Bill 2000

Schedule 3 Amendment of Fisheries Management Act 1994 relating to commercial

fisheries

[16]

[17]

(@  commercid fishers(or other prescribed persons) e ected
in accordance with the regulations by shareholders or
commercid fishers, or persons who are likely to be
shareholders or commercia fishers, in the fishery, and

(b)  personsrepresenting other interested groups determined
by the Minister in accordance with the regulations, and

() aperson appointed as chairperson of the Committee,
being a person who is nether engaged in the
administration of this Act nor engaged in commercia
fishing in the fishery.

(3) The chairperson of a Management Advisory Committee is
entitled to attend and chair meetings of the Committee but is
not entitled to vote at any such meeting.

Schedule 1 Share management fisheries

Insert a the beginning of the Schedule:

Part 1 Category 1 share management fisheries

Schedule 1, Parts 2 and 3

Insart after clause 6:

Part 2 Category 2 share management fisheries

7 Ocean prawn trawl fishery

Description of fishery

The ocean prawn trawl fishery consigts of the use of an otter
trawl net (prawns) to take fish from any of the following
waters:

(@  inshorewaters,
(b)  offshore waters,
(¢ thewaters of Coffs Harbour and Jervis Bay.
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Fisheries Management and Environmental Assessment Legislation
Amendment Bill 2000

Amendment of Fisheries Management Act 1994 relating to commercial Schedule 3

fisheries

8

9

10

Ocean fish trawl fishery

Description of fishery

The ocean fish trawl fishery consists of the use of an otter trawl
net (fish) to take fish from the following waters:

(&  ocean waters that are north of a line drawn due east
from Barrenjoey Headland (other than the waters in
which use of an otter trawl net (fish) is prohibited under
the regulations under this Act),

(b)  ocean waters that are not more than 3 nautical miles
from the natural coast line and are south of alinedrawn
due east from Barrenjoey Headland.

Ocean hauling fishery

Description of fishery

(1) The ocean hauling fishery consists of the use of a hauling net
or purse seine net to take fish from any of thefollowing waters:

(@  oceanwaterswithin 3 nautical milesof the natural coast
line,

(b)  thewatersof Jervis Bay,

() the waters of Botany Bay east of a line drawn from
Bear 1dand generdly southeast to the northernmost
extremity of Sutherland Point,

(d) thewatersof Coffs Harbour.

(2) The ocean hauling fishery extends to the use of any net by the
method of hauling to take fish from any of the waters referred
to in subclause (2).

Ocean trap and line fishery

Description of fishery
The ocean trap and line fishery consists of the following:
(@  theuseof afish trap to take fish from ocean waters,

(b)  the use of aline with hooks attached to take fish from
ocean waters,

Page 29

© o ~NO O ~Aw N =

B
= o

[Eny
N

13

14
15

16
17

18

19
20
21

22

23
24
25

26

27
28
29

30
31



Schedule 3
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Amendment Bill 2000

Amendment of Fisheries Management Act 1994 relating to commercial
fisheries

11

12

13

(©) theuseof agpanner crab net to take spanner crabsfrom
ocean waters that are north of a line drawn due east
from Korogoro Point (Hat Head).

Estuary general fishery

Description of fishery
The estuary general fishery consists of:

(@  thetaking of fish from estuarine waters by any lawful
method other than prawn trawling, and

(b)  thetaking of fish from ocean beaches by the method of
hand picking.
Estuary prawn trawl fishery

Description of fishery

The estuary prawn trawl fishery consists of the use of an otter
trawl net (prawns) to take prawns from estuarine waters.

Part 3 Interpretation

Definitions
(1) Inthis Schedule:

estuarine waters means waters ordinarily subject to tida
influence (other than ocean waters).

inshore waters means ocean waters that are not more than 3
nautical miles from the natural coast line.

natural coast line, in relation to a fishery described in this
Schedule, means the natural coast line as defined in Schedule
1 to the Fisheries Management (General) Regulation 1995, as
in force at the date the description of the fishery was inserted
in this Schedule.

ocean waters means waters east of the natural coast line.

offshore waters means ocean waters that are more than 3
nautical miles from the natura coast line and north of aline
drawn due east from Barrenjoey Headland.
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Amendment of Fisheries Management Act 1994 relating to commercial Schedule 3

fisheries

[18]

[19]

(2) A referencein the description of afishery to anet or atrap is

Schedule 1

areferenceto anet or trap of that description that may lawfully
be used by acommercia fisher to take fish from the waters to
whichthefishery applies, as prescribed by theregulationsfrom
time to time in force under this Act.

Omit clause 9.

Schedule 7 Savings, transitional and other provisions

Insert after Part 3:

Part 3A Provisions relating to share management

fisheries

6B Appeals to Share Appeal Panel

@

e

©)

This clause applies in respect of a redtricted fishery that
becomes a category 2 share management fishery as aresult of
the amendments made to Schedule 1 by the Fisheries
Management and Environmental Assessment Legidation
Amendment Act 2000.

Despite section 84, there is no apped to the Share Appedl
Panel in relation to any matter that was determined by the
Minister before the redtricted fishery became a share
management fishery (such as a determination as to the catch
history of aperson) if the determination could have been made
the subject of areview request under Division 6 of Part 8 of the
Fisheries Management (General) Regulation 1995.

The Share Appea Pand is to refuse to hear an apped in
relation to any such matter.
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Fisheries Management and Environmental Assessment Legislation
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Schedule 3 Amendment of Fisheries Management Act 1994 relating to commercial
fisheries
[20] Schedule 7

Insert in Part 8 in gppropriate numerical order:

19A Saving of arrangements relating to MACs consequent on
amendments made by Fisheries Management and
Environmental Assessment Legislation Amendment Act 2000

(1)

el

3
(4)

A Management Advisory Committee established for arestricted
fishery that becomes a category 2 share management fishery
under the amendments made to Schedule 1 by the Fisheries
Management and Environmental Assessment Legidation
Amendment Act 2000 is taken to have been established for the
share management fishery.

A Management Advisory Committee established by the
Director under section 230 before the amendment of that
section by the Fisheries Management and Environmental
Assessment Legidation Amendment Act 2000 is taken to have
been established by the Minister.

The members of the Management Advisory Committee are
taken to have been appointed by the Minister.

In the case of the Management Advisory Committee for the
lobster fishery, the chairperson may (until 1 January 2004) be
engaged in commercial fishing in that fishery (despite section
230 (2)).
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fishing fee

Schedule 4 Amendment of Fisheries Management Act
1994 relating to recreational fishing fee

(Section 4)

[1] Section 4 Definitions

Omit the definition of recreational freshwater fisher from section 4 (1).
Insert instead:

recreational fisher means a fisher who takes fish by any
method, otherwise than for sale.

[2] Part 2, Division 4A
Omit the Division. Insert instead:

Division 4A Recreational fishing fee

34A  Definitions
In this Division:
fishing fee means arecreationd fishing fee payable under this
Division.
fishing fee exemption certificate means a certificate issued
under section 341 and in force.

official receipt means a receipt issued under this Division for
payment of arecreationa fishing fee.

34B Recreational fishing fee
A recregtiona fishing fee is payable by recrestional fishers as
required by this Division.

34C Recreational fishers required to pay fishing fee

(1) A fishing fee is payable by dl recregtiona fishers, unless
exempted by or under this section.
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fishing fee

(2) A fisher isexempt from paying afishing fee:

@
()

©

©

©

(f)

@
(h)

if the fisher is under 18 years of age, or

if the fisher is of or over 18 years of age and is only
assisting a fisher under 18 years of age to take fish by
means of asingle rod or line, or

if the fisher holds a licence, permit or other authority
under this Act or the regulations and is taking fish in
accordance with that licence, permit or other authority,
or

if thefisher isengaging in recreationa fishing activities
that are exempt from payment of afishing fee by virtue
of afishing fee exemption certificate that isin force, or

if the fisher is taking fish from water subject to an
aquaculture permit and is taking fish to which the
permit relates, or

if thefisher isan Aborigind (within the meaning of the

Aboriginal Land Rights Act 1983) and:

(i) is taking fish from freshwater, or

(i)  istaking fish from other waters pursuant to a
native title right or interest that is the subject of
an approved determination of nativetitle or of a
clam entered on the Register of Native Title
Claims (within the meaning of the Native Title
Act 1993 of the Commonweslth), or

if the fisher is taking fish from an aguarium, or from a
body of water of aclassexempted by the regulations, or

if the fisher is a fisher of a class exempted by the
regulations.

(3) The regulations may require recreationa fishers to produce
evidence that they are exempt from paying afishing fee.

34D Periods for which fishing fee payable

(1) A fishing fee is payable for any period during which a
recregtiona fisher takesfish from any waters otherwisethan for

sde.
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Fisheries Management and Environmental Assessment Legislation
Amendment Bill 2000

Amendment of Fisheries Management Act 1994 relating to recreational Schedule 4

fishing fee

34E

34F

34G

(2) A fishing fee may be paid for any of the following periods:
(@ aperiod of 3 days,
(b) aperiod of 1 month,
(c0 aperiod of 12 months,
(d) aperiod of 3 years.

(3) Theregulationsmay prescribe other periodsfor which afishing
fee may be paid (whether in addition to, or substitution for, the
periods referred to in subsection (2)).

Amount of fishing fee
(1) Theamount of the fishing feeis (subject to this section):
(@  for aperiod of 3 days—$5, or
(@  for aperiod of 1 month—3$10, or
(b) for aperiod of 12 months—$25, or
(¢) for aperiod of 3 years—$70.

(2) Theregulations may prescribe a different amount for any such
period and may prescribe the amount for any other period for
which afishing fee may be paid.

Reductions in fishing fee payable

The regulations may provide for reductions in the amount of
the fishing fee otherwise payable by persons of a specified
class.

Issue of receipt on payment of fishing fee

(1) A personwho paysafishing feeisentitled to beissued with an
official receipt for the payment.

(2) A receipt isevidence of the payment of the fishing fee and not
an authority to take fish, and accordingly cannot be refused or
made subject to any conditions.

(3) A receiptisto beinaform approved by the Minister.
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Fisheries Management and Environmental Assessment Legislation
Amendment Bill 2000

Amendment of Fisheries Management Act 1994 relating to recreational
fishing fee

34H

341

(4)

©)

The regulations may make provison for the issue of
replacement receipts for receipts that are lot, destroyed or
damaged.

A receipt is not transferable.

Arrangements for collection of fishing fees and issue of receipts

@

)

©)

(4)

The Director may enter into arrangements with any person for
the collection of fishing fees and the issue of official receipts.
A person who entersinto such an arrangement is an authorised
agent for the purposes of this Act.

The Director isto ensurethat sufficient arrangements are made
to enable the payment of fishing fees in convenient locations
throughout the State.

An arrangement may make provision for the payment of a
commission to the authorised agent, whether by way of the
retention of a percentage of the amount of fishing fees paid or
by way of a separate payment.

An arrangement may make provision for the authorised agent
to make specified records, and follow specified procedures,
with respect to the collection and remittance of fishing feesand
the issue of officid receipts.

Fishing fee exemption certificates

@
e

©)

The Minister may issue a fishing fee exemption certificate in
respect of any recreationa fishing activities.

A certificate exempts persons carrying out those recreational

fishing activities from the obligation to pay afishing fee under

this Division.

A certificate may be issued:

(& toapersonin respect of recreationd fishing activities
that are carried out under the supervision or guidance of
the person (or an employee or agent of the person), or

(b)  totheowner of aboat (or another person authorised by
the owner) in respect of recreationa fishing activities
that are carried out on the boat, or
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Fisheries Management and Environmental Assessment Legislation

Amendment Bill 2000

Amendment of Fisheries Management Act 1994 relating to recreational Schedule 4

fishing fee

34J

4)

(c)  tosuch other personsor class of persons, and in respect
of such other activities, astheregulationsmay prescribe.

The fee (if any) payable for the certificate and other matters
concerning the certificate are to be prescribed by the
regulations. The fee for the certificate is taken to be a fishing
fee paid under this Division for the purposes of Division 3 of
Part 8.

Offences

)

e

©)

4)

A recregtiond fisher who isrequired by this Division to pay a
fishing fee is guilty of an offence if the fisher fails to pay the
fishing fee.

Maximum penalty: 20 pendlty units.

A recreationa fisher who is required by this Division to pay a
fishing feeis guilty of an offenceif the fisher does not have an
officia receipt for the payment of the fishing fee in his or her
possession when taking fish from any waters.

Maximum penalty: 20 pendlty units.

For the purposes of proceedings under this section, a person
who is in possession of fishing gear on, in or adjacent to any
waters is presumed conclusively to be taking fish from those
waters (even though the person takes or proposes to take fish
only from other waters outside the State). The regulations may
provide exemptions from this subsection.

In this section, official receipt includes any evidence of the
payment of a fishing fee recognised by the regulations for the
purposes of this section.

[3] Section 232 Definitions
Insert in alphabetica order in section 232:

recreational fishing fees means the fishing fees paid under
Divison 4A of Part 2 and any other fees or payments received
in connection with the administration of that Division.
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Fisheries Management and Environmental Assessment Legislation
Amendment Bill 2000

Schedule 4 Amendment of Fisheries Management Act 1994 relating to recreational

fishing fee

[4]

(5]

[6]

[7]

Section 233 Establishment of trust funds

Omit section 233 (1) (b). Insert instead:
(b) aRecreationd Fishing (Saltwater) Trust Fund,

Section 233 (1) (c1)

Insert after section 233 (1) (¢):
(cl) aCharter Fishing Trust Fund,

Section 234 Recreational Fishing (Freshwater) Trust Fund

Omit section 234 (1) (8). Insert instead:

(@  anyamountor proportion of therecregtiond fishingfees
that is dlocated to that Fund by the Minister under this
section, and

(al) al other payments received in connection with the
administration of Part 2 (including fees and charges
paid under Part 2 or the regulations made under that
Part) that are not required to be paid into any other trust
fund, and

Section 234 (3) and (4)

Omit section 234 (3). Insert instead:

(3) TheMinister may, from timeto time, determine the amount or
proportion of the recreational fishing feesto be alocated to that
Fund.

(4) The Minigter is to consult a relevant advisory council on
recreationa fishing established under section 229 abouit:

(@ thedlocation of recreationd fishing fees to that Fund,
and

(b)  policies and priorities for expenditure from that Fund.
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Amendment of Fisheries Management Act 1994 relating to recreational Schedule 4
fishing fee

(8]

[9]

[10]

Section 235 Recreational Fishing (Saltwater) Trust Fund

Omit “Recreational Fishing (Estuarine and Marine) Trust Fund” from
section 235 (1).

Insert instead “Recreational Fishing (Saltwater) Trust Fund”.

Section 235 (1) (c)

Omit the paragraph. Insert instead:

()  al recreationa fishing fees, other than any amount or
proportion of those fees alocated to the Recreationa
Fishing (Freshwater) Trust Fund, and

Section 236A
Insert after section 236:

236A Charter Fishing Trust Fund
(1) Thereisto be paid into the Charter Fishing Trust Fund:

(@ dl fees and charges paid under Pat 4A and the
regulations under that Part, and

(b)  any gift or bequest of money for the purposes of that
Fund, and

() any other money appropriated by Parliament for the
purpose of that Fund or required by law to be paid into
that Fund.

(2) There may be paid out of that Fund:
(@  thecossof taking measuresto enhance charter fishing,

and

(b)  the costs of carrying out research into charter boat
fishing, and

() the costs of management and administration of charter
fishing boat operations, and

(d)  the costs of ensuring compliance with charter fishing
boat regulatory controls, and

() thecodsof consultative arrangements with ownersand
operators of charter fishing boats.
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Schedule 4 Amendment of Fisheries Management Act 1994 relating to recreational
fishing fee

(3) The Minigter is to consult any relevant advisory council
established under section 229 about policies and priorities for
expenditure from that Fund.

[11] Section 257 Power to require production of fishing authority

Omit section 257 (5). Insert instead:

(5) In this section, fishing authority includes, in the case of any
fishing activity for which a person is required to pay a
recregtiona fishing fee, an officia receipt for the fee under
Divison 4A of Part 2.

[12] Schedule 7 Savings, transitional and other provisions

Insert in Part 3 in appropriate numerical order:

6A Payment of recreational freshwater fishing fee before extension
to saltwater fishing

(1) A recreationd freshwater fishing fee paid under Division 4A of
Part 2 of this Act before the substitution of that Division by the
Fisheries Management and Environmental Assessment
Legidation Amendment Act 2000 is taken to be a recreational
fishing fee paid under that Division, as so substituted, for the
balance of the period after that subgtitution for which the
recregtiona freshwater fishing fee was paid.

(2) Theofficia receipt issued for the payment of the recreetiona
freshwater fishing fee is taken to be an officid receipt under
that Division, as so substituted, for the balance of that period.

[13] Schedule 7
Insert in Part 8 in gppropriate numerical order:

19B Change in name of Trust Fund

The Recreationd Fishing (Satwater) Trust Fund is a
continuation of, and the same Fund as, the Recreationa
Fishing (Estuarine and Marine) Trust Fund.
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Amendment Bill 2000

Amendment of Fisheries Management Act 1994 relating to acquisition of Schedule 5
commercial fishing entitlements

Schedule 5 Amendment of Fisheries Management Act

[1]

1994 relating to acquisition of commercial
fishing entitlements

(Section 4)

Part 2, Division 4B
Insert after Division 4A of Part 2:

Division 4B Acquisition of commercial fishing entitlements

34K  Purpose of Division

The purpose of this Divison is to provide an equitable
mechanism for the reallocation of fisheries resources and for
the payment of compensation to commercia fishers for the
acquisition of their fishing entitlements.

34L Declaration by Minister of acquisition of entitlements
(1) TheMinister may, by order published in the Gazette:

(8  declarethat any fishery (or part of afishery) specifiedin
the order isafishery to which this Division applies, and

(b)  specifytherdevant commercid fishing entitlementsthat
are to be acquired under this Division.

(2) For the purposes of this Division:
(@&  anysuchdeclaration isan acquisition declaration, and

(b)  the fishery (or the part of a fishery) to which the
declaration relatesis the declared fishery, and

(c) the specified commercia fishing entitlements are the
acquired entitlements.
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Schedule 5

Fisheries Management and Environmental Assessment Legislation
Amendment Bill 2000

Amendment of Fisheries Management Act 1994 relating to acquisition of
commercial fishing entitlements

34M

34N

340

Consultation on proposed acquisition declaration

The Minister is required to give the following persons and
bodies an opportunity to make submissions on any proposed
acquisition declaration and to take any submission that is duly
made into account:

(@  the persons whose commercia fishing entitlements are
proposed to be acquired,

(b) any advisory council on recreationd fishing and any
relevant advisory council on commercia fishing
established under section 229,

(¢ the loca community in the area affected by the
proposed declaration.

Note. Section 284 sets out the public consultation procedure.
Termination of commercial fishing entitlements following
declaration of acquisition

(1) As soon as practicable after an acquisition declaration, the
Minister isto cancel the acquired entitlements.

(2) For that purpose, the Minister may do any one or more of the
following:

(@  cancd any sharesin a share management fishery,
(b)  cance acommercid fishing licence,
(o) takeany other action available to the Minister.

Entitlement to compensation for acquired entitlements

(1) The personswho held acquired entitlementsthat are cancelled
under this Divison are entitled (subject to this Division) to
compensation from the State for the market vaue of the
entitlements they held:

(@  asat 19 January 2000, subject to paragraph (b), or
(b) asat alater date notified in the acquisition declaration.

(2) If the amount of the compensation is not agreed between the
Minister and the person entitled to compensation, the Minister
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Schedule 5

(2]

3

4)

©)

is to determine the amount after a review of the matter by a
panel condtituted by the Minister in accordance with the
regulations.

If the person entitled to compensation is not satisfied with the
review of the matter by the panel, the Minister may (at the
person’s request) refer the matter to the Vauer-General for
advice as to the amount of compensation required to be paid
under this section.

A person who is dissatisfied with the amount of compensation
offered to the person under this Division or with any delay in
the payment of compensation may appeal to the Land and
Environment Court.

The regulations may make provision for or with respect to the
payment of compensation in accordance with this Division.

Section 284 Public consultation procedure

Insert after section 284 (1) (b):

(b1) anacquisition declaration under Division 4B of Part 2,

Page 43

© 0o ~NO O~ WDNPRFP

2R e
N R O

=
A w

15

16
17
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Schedule 6 Amendments to fisheries management and
environmental assessment legislation
relating to habitat protection

(Sections 3 and 4)

6.1 Environmental Planning and Assessment Act 1979

[1] Section 91 What is “integrated development”?

Omit “inany waters’ from the matter rel ating to section 201 of the Fisheries
Management Act 1994 in the table to section 91 (1).

[2] Section 91 (1), table

Insert after the matter relating to section 205 of the Fisheries Management
Act 1994:

s219 permit to:

(@ setand, netting or other
materid, or

(b) congtruct or ater adam,
floodgate, causeway or
weir, or

(c) otherwisecreate an
obstruction,

across or within a bay, inlet,

river or creek, or across or

around aflat
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Schedule 6

6.2 Fisheries Management Act 1994

[1] Section 4 Definitions

Insert in alphabetical order in section 4 (1):

(2]

nativetitle holder hasthe same meaning asit hasin the Native
Title Act 1993 of the Commonweslth.

registered nativetitle body cor porate has the same meaning as
it hasin the Native Title Act 1993 of the Commonweslth.

registered native title claimant has the same meaning asit has
in the Native Title Act 1993 of the Commonwedlth.

Section 194 Declaration of aquatic reserves

Omit section 194 (2). Insert instead:
(2) The purpose of declaring an areato be an aguatic reserve isto

conserve the biodiversity of fish and marine vegetation and,
consstently with that purpose:

(8  toprotect fish habitat in the reserve, or
(b)  to provide for species management in the reserve, or

(c)  toprotect threatened species, popul ationsand ecological
communities (within the meaning of Part 7A) in the
reserve, or

(d) tofacilitateeducationa activitiesand scientific research.

[3] Section 195 Consent required for declarations

Omit section 195 (4). Insert instead:
(4) This section does not apply:

(@&  toanareaof water (other than freshwater) and the land
submerged by that water below mean high water mark,

or
(b) toan areavested in the Minister, or

() toanareasubject to an aquaculture lesse.
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[4]

Sections 195A-195C

Insert after section 195:

195A Consent of owners

If an owner of land whose consent is required under section
195 to the declaration of an area as an aquatic reserve cannot,
after diligent inquiry, be found or identified, the declaration
may be made without the consent of that owner.

195B Meaning of “diligent inquiry”

(1) For the purposes of section 195A, diligent inquiry to identify
aperson is the taking of the following actions:

@

(b)

(©

the searching of the following registers:

(i) the Register kept under the Real Property Act
1900, and

(i)  the General Register of Deeds kept under the
Conveyancing Act 1919, and

(iii)  theNationa Native Title Register kept under the
Native Title Act 1993 of the Commonwedth,

placing, on a board or other structure in a conspicuous

place on the land concerned, a notice:

0] stating that it is intended to declare the land as
part of an aguatic reserve, and

(i)  inviting the owner of the land to contact the
Minister at a specified address,

publishing a notice referred to in paragraph (b) in a
newspaper circulating in the vicinity of the land
concerned and in a newspaper circulating generaly in
New South Wales.

(2) Forthe purposesof section 195A, apersonwhoisanativetitle
holder istaken to have been unable, after diligent inquiry, to be
found or identified if:

@

notice of the proposed declaration is served by the
Minister in accordance with section 288A, and
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(5]

[6]

(b) attheexpiration of the period of 4 months commencing
on service of the notice, the person is neither a
registered native title claimant nor a registered native
title body corporate in relation to the land concerned.

195C Existing interests and changes in ownership

(1) A declaration of an aguatic reservein relation to an areaiis not
affected by:

(@ anexiginginterest in respect of land in the area, or
(b)  achange of ownership of land in the area.

(2) Subject to this Act, a provision of this Act or the regulations
has effect in relation to an area of an aquatic reserve despite
any such existing interest or change of ownership, unless the
provision otherwise specifies.

Section 196 Revocation or variation of declaration

Insert after section 196 (4):

(5) Theprovisions of sections 195 to 195C gpply to avariation of
adeclaration that adds an areato an aguatic reservein the same
way as those provisions apply to the declaration of an aquatic
reserve.

Section 197A
Insert after section 197:

197A Management plans for aquatic reserves

(1) The Minister may arrange for the preparation of a draft
management plan for an aquatic reserve.

(2) The management plan for an aquatic reserve may make
provision for or with respect to the following:

(&  theobjectives of the aguatic reserve,

(b) theregulation of activitiesinthe aguatic reserveinorder
to achieve those objectives,

(o) peformance indicators to monitor whether the
objectives of the reserve are being attained,
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©)

4

©)
(6)

(d)  reviews of the management plan,

()  any other matter for or with respect to which regulations
may be made under this Act in respect of an aquatic
reserve.

The Minister is required to give the public an opportunity to
make submissons on any proposed management plan
(including any proposed amendment to the plan or new plan)
and to take any submission that is duly made into account.

A management plan for an aguatic reserve (including any
amendment or new plan):

(@  isto bemade by regulation, and

(b) may create an offence punishable by a pendty not
exceeding 1,000 pendlty units.

The management plan commenceswhen the regul ation making

the plan commences.

If aprovison of a management plan for an aguatic reserve is
incong stent with any other regulation under thisAct relating to
aquatic reserves, the management plan prevails.

[7] Sections 198-198B

Omit section 198. Insart instead:

198 Objects of Division

The objects of this Division areto conserve the biodiversity of
fish and aquatic vegetation and to protect fish habitat by
providing for the management of dredging and reclamation
work, cons stent with the objectives of ecologicaly sustainable
development.

198A Definitions

In this Division:
dredging work means.
(@  any work that involves excavating water land, or
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(b)  any work that involves the remova of material from
water land that is prescribed by the regulations as being
dredging work to which this Division applies.

farm dam means the backed up waters of any dam, or
impoundment, located on land that is not public water land.
reclamation work means any work that involves:

(@& using any materia (such as sand, soil, silt, grave,
concrete, oyster shells, tyres, timber or rocks) to fill in
or reclaim water land, or

(b)  deposting any such materid on water land for the
purpose of constructing anything over water land (such
asabridge), or

(¢  draining water from water land for the purpose of its
reclamation.

water land means land submerged by water:
(@  whether permanently or intermittently, or
(b)  whether forming an artificia or natural body of water,

and includes wetlands and any other land prescribed by the
regulations as water land to which this Division applies.

wetlandsincludes marshes, mangroves, swamps, or other areas
that form a shdlow body of water when inundated
intermittently or permanently with fresh, brackish or salt water,
and where the inundation determines the type and productivity
of the soils and the plant and anima communities.

198B Application of Division

ThisDivision appliesto any dredging work or any reclamation
work, except the following:

(&  any dredging work or reclamation work carried out in
respect of an artificia body of water, unless the body of
water is permanently or intermittently connected to a
natural body of water or unless the regulaions
otherwise provide,
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(8]

[9]

[10]

(b)

©
(d

Sections 199-201

any dredging work or reclamation work carried out in
respect of afarm dam, unless the regulations otherwise
provide,

anything permitted by or under thisAct (such asdigging
for bait),

anything exempted from this Divison by the
regulations.

Omit “in any waters” wherever occurring from sections 199 (1), 200 (1) and

201 (1).

Section 204 Application and interpretation

Insert in alphabetica order in section 204 (2):

foreshore means any land adjacent to public water land, or
adjacent to an area that is the subject of an aguaculture lease,
that is below the highest astronomical tide leve of the waters
by which the land or areais submerged.

marine vegetation means marine vegetation, whether living or

dead.

Section 204 (2), definition of “protected area”

Omit the definition. Insert instead:

protected area means any public water land, or any areathat is
the subject of an aquaculture lease, and includes:

@

(b)

that part of the foreshore of any public water land or
area that is the subject of an aquaculture lease that is
bel ow the mean high water mark of the waters by which
theland or areais submerged, and

any other part of the foreshore of any public water land
or areathat isthe subject of an aguaculture leasethat is
declared by the Minister, by order published in the
Gazette, to be a protected area.
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[11] Section 205A

Omit the section. Insert instead:

205A Exemptions

(1)

e

This Division does not apply to any marine vegetation that is
being cultivated or kept in accordance with the authority
conferred by an aquaculture permit.

The regulations may exempt any activity, class of activities, or
area from the operation of this Divison or from specified
provisions of this Division.

[12] Section 217 Importation of live fish
Omit section 217 (1). Insert instead:

(1)

A person must not bring into New South Wales live fish of a
speciesto which this section applies except under the authority
of apermit issued by the Minister.

Maximum pendty: In the case of a corporation, 100 pendty
units or, in any other case, 50 pendlty units.

[13] Section 217 (3)

Insert after section 217 (2):

©)

This section applies to any species of fish other than:

(@  fishthat isindigenousto thewaters of the State or of the
waters of the seaadjacent to the State that arewithin the
Austrdian fishing zone, or

(b)  fish of aspecies, or class of species, exempted from the
operation of this section by the regulations.

For the purposes of this section, fish indigenous to those
watersis fish of a speciesthat was established in those waters
before European settlement.

[14] Section 218 Fishways to be provided in construction of dams and weirs

Omit “100 pendty units’ from section 218 (3).
Insert instead “1,000 pendty units’.
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[15]

[16]

[17]

[18]

Section 218 (5A)

Insert after section 218 (5):

(5A) This section does not apply to or in respect of any work or
waters of akind exempted from the operation of this section by
the regulations.

Section 218 (6), definition of “waterway”

Omit “whether regularly or intermittently”.

Insertinstead “ whether flowing regularly or intermittently, and includes any
lagoon or other body of water that isintermittently subject to tidal influence
or that intermittently flows into ariver, creek or stream”.

Section 219 Passage of fish not to be blocked

Omit section 219 (1). Insert instead:
(1) A personwho:
(&  setsanet, netting or other material, or

(b)  congructsor dtersadam, floodgate, causaway or wer,
or

()  otherwise creates an obstruction,

across or within abay, inlet, river or creek, or across or around
aflat, so that:

(d)  fishwill or could be blocked or left stranded, or
(¢  immature fish will or could be destroyed, or

(f)  thefree passage of fish will or could be obstructed,
is guilty of an offence.

Maximum penalty: 1,000 pendty units.

Section 219 (5)

Insert after section 219 (4):

(5) Thissection does not apply to or in respect of the following:

(@  any activity that is otherwise permitted by or under this
Act or any other Act,
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[19]

[20]

[21]

(b) any activity that is done in accordance with a permit
issued by the Minister under this Part,

(o) any activity or waters of a kind exempted from the
operation of this section by the regulations.

Section 220 Provisions relating to permits under this Part

Omit “section 201 or 205" from section 220 (1A).
Insert instead “section 201, 205 or 219".

Section 284 Public consultation procedure

Insert after section 284 (1) (e):

(el) a management plan for an aguatic reserve (including
any amendment or new plan),

Section 288A

Insert after section 288:

288A Service of documents on native title holders

@)

)

If a document is authorised or required by this Act or the
regulations to be served on aperson who isanativetitle holder
in relation to an area, service of the document is taken to be
effected in accordance with section 288 if the document is
served on aregistered native title body corporate in relation to
the area.

If no approved determination of nativetitle (withinthe meaning
of the Native Title Act 1993 of the Commonwealth) existsin
relation to the area concerned, a document authorised or
required by this Act or the regulations to be served on aperson
who is a native title holder who cannot be identified may be
served on any such person by servingit, inamanner authorised
by section 288 on:

(@  any representative Aborigina/Torres Strait Idander
bodiesfor an areathat includes the area concerned, and

(b)  any registered native title clamants in relation to the
area concerned.
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[22] Schedule 7 Savings, transitional and other provisions

Insert after clause 16:

16A Management plans for aquatic reserves

Section 197A, as inserted by the Fisheries Management and
Environmental Assessment Legidation Amendment Act 2000,
extends to any aguatic reserve that was declared before the
commencement of that section.
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Schedule 7 Miscellaneous amendments to Fisheries

[1]

[2]

[3]

[4]

(5]

Management Act 1994

(Section 4)

Section 40 Regulations relating to general management of fisheries

Insert after section 40 (2) (d):

(d1) regulating recreationd fishing competitions (including
requiring a permit for any such competition and
prescribing a fee for the issue of a permit),

(d2) prohibiting the possession or receipt of fish illegally
taken, processed or dedlt with in any place outside the
State,

Section 127A Meaning of charter fishing boat
Omit “principdly”.
Section 127C Provisions relating to licensing of charter fishing boats

Insert “ (including for or with respect to permitting, prohibiting or restricting
the use of a boat as both a charter fishing boat and a commercial fishing
boat licensed under Division 2 of Part 4)” after “licences’ in section 127C

(8).

Section 127D Commercial fishing boats may be licensed as charter
fishing boats

Omit the section.

Section 183 Minister may declare quarantine area

Insert after section 183 (4) (a):

(al) exclude specified provisions of this Division in respect
of any fish or marine vegetation, or specified fish or
marine vegetation, taken from or deposted in the
quarantine area or any part of the quarantine area, and
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[6]

[7]

(8]

[9]

[10]

[11]

[12]

[13]

Section 209 Declaration of noxious fish and noxious marine vegetation

Insert after section 209 (3):

(3A) A classof noxious fish declared under subsection (3) may be
designated in the declaration as a pest species or a controlled
species or by any other name.

Section 264 Seizure of things (other than boats and motor vehicles)
connected with fisheries offence

Insert “or motor vehicle’ after “other than a boat”.

Section 266 Seizure of fishing gear and other things (other than boats,
motor vehicles or fish)

Omit subsection (2). Insert instead:
(2) Thissection does not apply to boats, motor vehicles or fish.
Section 269 Forfeiture of boats and motor vehicles by order of court

Insert “or motor vehicle’ after “boat” wherever occurring.

Section 270 Return of boat or motor vehicle if relevant offence
proceedings not taken

Insert “or motor vehicle” after “boat” wherever occurring.

Section 271 Conviction to operate as forfeiture of things (other than
boats and motor vehicles)

Insert “or motor vehicle” after “aboat” in subsection (1).

Section 272 Forfeiture of things (other than boats and motor vehicles)
where no relevant offence proceedings taken

Insert “or motor vehicle’ after “aboat” in subsection (1).

Section 272 (8)
Insert “and motor vehicles’ after “boats’.
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[14]

Part 9, Division 4A

Insert after Division 4 of Part 9:

Division 4A

Compliance audits

275A  Application of Division
(1) ThisDivision appliesto:

@
(b)
(©

fishing activities, and
aquaculture, and
other activities regulated by Part 7.

(2) A referencein thisDivision to:

@
(b)

afishing activity includes a reference to aquaculture or
to any such other activity, and

afishing approva includesareferenceto an aguaculture
permit or to apermit under Part 7 to carry out any such
other activity.

(3) This Divison does not affect other provisions of this Act,
which provide for:

@
()

conditions on fishing authorities, and

functions exercisable by fisheries officers for the
purpose of auditing compliance with this Act and the
regulations.

275B  Nature of compliance audit

A compliance audit is a periodic or particular documented
evauation of the fishing activity to which afishing authority
relates for either or both of the following purposes:

@

(b)

to provide information to the persons carrying out or
managing the fishing activity and to the persons
adminigtering this Act on compliance with legd
requirements and relevant policies under this Act
relating to the fishing activity,

to enable those persons to determine whether the way
the activity is carried on can be improved in order to
promote the objects of this Act.
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275C Accreditation and regulation of compliance auditors

The regulations may make provision for or with respect to the
following:

(@ the accreditation of compliance auditors for the
purposes of this Division,

(b)  the fees payable for accreditation and the trust funds
under Part 8 into which they are to be paid,

(¢  the carrying out of compliance audits by compliance
auditors.

275D Minister may require compliance audits by imposition of
conditions on fishing authority

275E

The Minister may, by theimposition of conditions on afishing
authority, requireacompliance audit or auditsto be undertaken
to the satisfaction of the Minister by either or both of the
following:

(& by theholder of the fishing authority,
(b) by acompliance auditor.

Provisions relating to conditions for compliance audits

(1)

2
©)

A condition requiring a compliance audit may be imposed at
the time the fishing authority is issued or renewed or at any
other time by notice in writing to the holder of the fishing
authority. Such a condition may be varied or revoked by a
smilar notice.

Such a condition must specify the purpose of the audit.
Such a condition may require:;

(@  appointment of a compliance auditor to undertake the
audit (either periodically or on particular occasions),
and

(b) approva by the Minister or other person of the
compliance auditor before being appointed, and

()  preparation of written documentation during the course
of the audit, and

(d)  preparation of an audit report, and
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4)

()  production to the Minister of the audit report.

Such a condition may specify the format and level of detail
required for the audit.

275F Certification of audit report

The audit report for a compliance audit is taken not to have
been duly produced tothe Minister unlessit isaccompanied by:

(& a declaration signed by the holder of the fishing
authority certifying that the holder has not knowingly
provided any fase or mideading information to the
compliance auditor and has provided al relevant
information to the auditor, and

(b) adeclaration signed by the compliance auditor:
0] setting out the auditor’ s qualifications, and
(i)  certifying that the report is accurate, and that the
auditor has not knowingly included any false or
mideading information in it or failed to include
any relevant information init.

275G Offences

)

ey

©)

False or misleading information to auditor

A person who provides information to acompliance auditor in
connection with a compliance audit, knowing the information
to be false or mideading in a materia respect, is guilty of an
offence.

Information not provided to auditor

The holder of a fishing authority who fails to provide
information to a compliance auditor in connection with a
compliance audit being carried out in relation to the fishing
authority, knowing the information to be materidly relevant to
the audit, is guilty of an offence.

False or misleading information in audit report

A compliance auditor who includes information in an audit
report produced to the Minister in connection with a
compliance audit, knowing the information to be fase or
mideading in amateria respect, is guilty of an offence.
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275H

275l

(4) Information not included in audit report
A compliance auditor who fails to provide information in an
audit report produced to the Minister in connection with a
compliance audit, knowing the information to be materially
relevant to the audit, is guilty of an offence.

(5) Retention of audit documentation
The holder of afishing authority who:

(@  failstoretain any written documentation required to be
prepared by the holder in connection with acompliance
audit for aperiod of at least 5 years after the audit report
concerned was produced to the Minister (or such other
period asis prescribed by the regulations), or

(b) fails to produce during that period any such
documentation to afisheries officer on request,
is guilty of an offence.

Maximum penalty: 200 pendty units.

Self-incriminatory information not exempt

Information must be supplied by a person in connection with
a compliance audit, and this Division applies to any such
information that is supplied, whether or not the information
might incriminate the person.

Use of information

(1) Any information in an audit report or other documentation
supplied to the Minister in connection with a compliance audit
may be taken into consideration by the Minister and used for
the purposes of this Act.

(2) Without limiting the above, any suchinformationisadmissible
in evidence in any prosecution of the holder of a fishing
authority for any offence (whether under thisAct or otherwise).
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Fisheries Management and Environmental Assessment Legislation

Amendment Bill 2000

Miscellaneous amendments to Fisheries Management Act 1994 Schedule 7

[15] Part 9, Division 7

Insert after Division 6 of Part 9:

Division 7

Prohibition orders

282B Definitions

In this Division:
prohibition order means an order made under section 282C.

repeat offender means a person who has been convicted of no
fewer than 3 fisheries offences (occurring on separate
occasions) whether of the same or of a different kind.

282C Prohibition orders may be made against repeat offenders

282D

(1)

e

A court that convicts a repeat offender of a fisheries offence
may, on application by the prosecutor, make an order that
prohibits the repeat offender from:

(@  engagingin specified commercid fishing activities, and
(b) being on any boat, or in any premises, of a kind

specified in the order that are associated with those
commercial fishing activities.

The order may be made only if the court is satisfied that the
order is necessary to prevent a threat to the sustainable
management of afisheries resource and that the threeat justifies
the restrictions to be imposed on the repest offender.

Provisions relating to making of prohibition order

@)

2

A prohibition order may only be made within 6 months after
the repesat offender is convicted of the fisheries offence giving
rise to the order.

A prohibition order may be made even if the person against
whom the order ismade has alegd or equitableinterest in any
boat or premises to which the prohibition order relates, or an
entitlement to use the boat or premises to carry out fishing or
other activities.
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Fisheries Management and Environmental Assessment Legislation
Amendment Bill 2000

Miscellaneous amendments to Fisheries Management Act 1994

282E

282F

282G

(3) A court may not make a prohibition order unless:

(& it has given the repeat offender written notice of the
application to make the order and of the proposed terms
of the order that has been sought, and

(b) ithasgiventherepesat offender areasonable opportunity
to make submissions to the court on the matter.

(4) A prohibition order under this section takes effect:

(&  if thepersontowhomit relatesis present in court when
itismade, a thetimeit is made, or

(b)  inany other case, when it is served on the person to
whom it relates.

Duration, variation and revocation of prohibition order

(1) A prohibition order remains in force, unless it is sooner
revoked, for the period specified in the order, not exceeding 5
years.

(2) The court that made a prohibition order may, on application of
the person against whom it was made, vary or revokethe order.

Appeal

(1) An apped may be made against a prohibition order as if the
order were part of the sentence for the fisheries offence giving
rise to the order.

(2) A prohibition order is suspended during any period that an
appeal (or application for leave to apped) is pending against
the conviction for the fisheries offence giving rise to the order.

(3) A prohibition order is revoked if the fisheries offence giving
rise to the order is quashed.

(4) The apped court may vary or revoke a prohibition order even
if the conviction for the fisheries offence is not quashed.

Offence of contravening order

(1) A personwho knowingly contravenesaprohibition order made
againgt the person is guilty of an offence.

Maximum penalty: 200 penalty units or imprisonment for
1 year, or both.
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Fisheries Management and Environmental Assessment Legislation
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Miscellaneous amendments to Fisheries Management Act 1994 Schedule 7

(2) Itisasufficient defence to a prosecution under this section if
the accused person establishes that he or she had a reasonable
excuse for contravening the order.

[16] Schedule 7 Savings, transitional and other provisions

Insert a the end of clause 2 (1):

Fisheries Management and Environmental Assessment
Legidation Amendment Act 2000
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Schedule 8 Amendment of Native Title (New South Wales) Act 1994

Schedule 8 Amendment of Native Title (New South
Wales) Act 1994

(Section 5)

[1] Section 104A Saving of native title rights and interests with respect to
national parks and other reservations or dedications or declarations

Insert the following paragraph (appropriately lettered) at the end of section

104A (1):

0 anotice under the Fisheries Management Act 1994 that
declares an area to be an aquatic reserve or part of an

aguatic reserve.

[2] Section 104A (3)

Insert “, the Fisheries Management Act 1994” before “and the regulations

or other instruments’.
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