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Strata Schemes Legislation
Amendment (Strata Approvals) Bill
1999

ActNo , 1999

An Act to amend the Strata Schemes (Freehold Development) Act 1973 and the
Srata Schemes (Leasehold Development) Act 1986 with respect to private
certification of strata plans, strata plans of subdivision and notices of conversion,
and accredited certifiers; and for other purposes.

| have examined this Bill, and find it to correspond in all respects with the Bill as
finally passed by both Houses.

Chairman of Committees of the Legidative Assembly.




Clause 1 Strata Schemes Legislation Amendment (Strata Approvals) Bill 1999

The Legidature of New South Wales enacts.

1 Name of Act

This Act is the Srata Schemes Legidation Amendment (Strata
Approvals) Act 1999.

2 Commencement
This Act commences on a day or days to be appointed by
proclamation.

3 Amendment of Acts

The Acts specified in Schedules | and 2 are amended as set out in
those Schedules.
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Strata Schemes Legislation Amendment (Strata Approvals) Bill 1999

Amendment of Strata Schemes (Freehold Development) Act 1973 Schedule 1

No 68

Schedule 1 Amendment of Strata Schemes (Freehold

[1]

(2]

[3]

[4]

[5]

Development) Act 1973 No 68

(Section 3)

Section 5 Definitions

Insert in alphabetical order in section 5 (1):

accredited certifier, in relation to a Strata certificate, means a
person who is accredited under section 37E in relation to those
certificates.

relevant devel opment consent—see section 37B.

dtrata certificate means a certificate issued under Division 4 of
Part 2 that authorisestheregistration of astrataplan, strataplan
of subdivision or notice of conversion.

Section 8 Registration of strata plans

Omit “certificateissued by the local council under section 37” from section
8(2) (b).

Insert instead “ Strata certificate issued by thelocal council under section 37
or an accredited certifier under section 37A”.

Section 8A Subdivision of development lot

Omit “ certificate issued by theloca council under section 37” from section
8A (3) (a).

Insert instead “ strata certificate i ssued by the local council under section 37
or an accredited certifier under section 37A”.

Section 9 Subdivision of lots and common property

Omit “certificate given by the local council” from section 9 (3) (b).

Insert instead “ strata certificate issued by the local council or an accredited
certifier”.

Section 9 (3) (b) (i)
Insert “or section 37A (4)” after “section 37 (3)”.
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Strata Schemes Legislation Amendment (Strata Approvals) Bill 1999

Schedule 1 Amendment of Strata Schemes (Freehold Development) Act 1973

No 68

[6]

[7]

[8]

(9]

[10]

[11]

[12]

Section 9 (3) (b) (ii)
Insert “or section 37A (5)” after “section 37 (4)”.

Section 11 Unit entitlements of lots in subdivisions involving common
property

Insert “or section 37A (5) (b)” after “section 37 (4) (a)” in section 11 (b).
Section 13 Conversion of lots into common property

Omit “certificate” from section 13 (2) ().
Insert instead “ strata certificate”.

Section 13 (2) (a)

Insert “or by an accredited certifier in accordance with section 37A (6)”
after “section 37 (5)”.

Part 2, Division 4
Omit the heading. Insert instead:

Division 4 Strata certificates

Section 37 Approval of proposed strata plans, certain subdivisions and
conversions of lots into common property

Omit “certificate of approva of” where firstly and secondly occurring in
section 37 (1).
Insert instead “ Strata certificate in respect of”.

Section 37 (1) (a) (i) and (ii)

Omit the subparagraphs. Insert instead:

0] a congtruction certificate has been issued under
the Environmental Planning and Assessment Act
1979 with respect to the erection of any building
containing any proposed lots to which that plan
relates, and
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Strata Schemes Legislation Amendment (Strata Approvals) Bill 1999

Amendment of Strata Schemes (Freehold Development) Act 1973 Schedule 1

No 68

[13]

[14]

[15]

[16]

(i)  the proposed lots illustrated by that plan
substantialy correspond with parts of any such
building shown in the building plans
accompanying the construction certificate and
designated in those building plans as being
intended for separate occupation, and

Section 37 (1) (a) (iii)

Omit “certificate of gpprova”. Insert instead “ strata certificate’.

Section 37 (1) (b) (v)

Omit “Order No 4 in the Table to section 124 of the Local Government Act

1993".

Insert instead “Order No 6 in the Table to section 121B of the
Environmental Planning and Assessment Act 1979”.

Section 37 (1A)

Omit “ certificate of approval of” wherever occurring.
Insert instead “ Strata certificate in respect of”.

Section 37 (1B)

Omit the subsection. Insart instead:

(1B) For the purposes of subsection (1) (b) (iv), the orders and
provisions referred to in this subsection are as follows:

(@  anyorder of thekind referredtoin OrdersNos 2, 4, 8 or
9 in the Table to section 121B of the Environmental
Planning and Assessment Act 1979,

(b)  any order of the kind referred to in Orders Nos 21, 22,
23, 24 or 25 in the Table to section 124 of the Local
Government Act 1993,

(o) provisons of regulations made under the Local
Government Act 1993 or the Environmental Planning
and Assessment Act 1979 that are prescribed for the
purposes of this subsection.
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Strata Schemes Legislation Amendment (Strata Approvals) Bill 1999

Schedule 1 Amendment of Strata Schemes (Freehold Development) Act 1973
No 68
[17] Section 37 (2)

[18]

[19]

[20]

[21]

[22]

Omit “certificate of gpprova of”.
Insert instead “ Strata certificate in respect of”.

Section 37 (3)

Omit “certificate of gpproval of”.
Insert instead “ Strata certificate in respect of”.

Section 37 (4)

Omit “certificate of gpprova of”.
Insert instead “ Strata certificate in respect of”.

Section 37 (4)

Omit “certificate of approva” where secondly occurring.
Insert instead “strata certificate’.

Section 37 (5)

Omit “certificate of gpproval of”.
Insert instead “ Strata certificate in respect of”.

Section 37 (6)—(8)

Insert after section 37 (5):

(6) Despite any other provision of this section, a council, in
considering an application for astrata certificate wherethereis
a relevant development consent in force, is not required to
satisfy itsef of the following matters:

(@  themattersset out in subsection (1) (b) (iii) (asrequired
by subsections (1), (1A) (a), (3) (c) and (4) (b)),

(b)  the matters set out in subsection (3) (b),
()  thematters set out in subsection (5) (b).
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Strata Schemes Legislation Amendment (Strata Approvals) Bill 1999

Amendment of Strata Schemes (Freehold Development) Act 1973 Schedule 1

No 68

7

®)

Despiteany other provision of thissection, alocal council must
not grant astrata certificate in respect of aproposed strataplan,
strata plan of subdivision or notice of conversion for which no
relevant development consent isin force or is required unless
it has considered the following:

(&  whether the following will be appropriate to the

building's proposed use:

0] the structura strength and |oad-bearing capacity
of the building the subject of the plan or notice,

(i)  the measures to protect persons using the
building, and to facilitate their egress from the
building, in the event of fire,

(iii)  the measures to redtrict the spread of fire from
the building to other buildings nearby,

(b)  whether thebuilding complies, or will, when compl eted,
comply, with such of the Category 1 fire sdfety
provisions as are gpplicable to the building’ s proposed
use.

In subsection (7):

Category 1 fire safety provisons means the provisons
prescribed for the purposes of this section by the regulations.

[23] Sections 37A-37F

Insert after section 37:

37A  Approvals by accredited certifiers

@

@

An accredited certifier may issue a strata certificate in respect
of aproposed strataplan, proposed strataplan of subdivision or
proposed notice of conversion in accordance with this section.

An accredited certifier must issue a strata certificate in respect
of aproposed strata plan that does not include a devel opment
lot or lotsif the certifier is satisfied asto each of the following
métters.

(@  that thereisardevant development consent in force,
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Schedule 1

Strata Schemes Legislation Amendment (Strata Approvals) Bill 1999

Amendment of Strata Schemes (Freehold Development) Act 1973
No 68

()

©

that al conditions of the development consent that, by
its terms, are required to be complied with before a
drata certificate may be issued have been complied
with,

the matters specified in section 37 (1) (&) or (1) (b) (i),
(i), (iv), (v) and (vi).

(3) An accredited certifier must issue a strata certificate in respect
of a proposed strata plan that includes a development lot or
development lots, or in respect of a proposed strata plan of
subdivision of adevelopment lot, if the certifier is satisfied as
to each of the following matters.

(4)

@
()

©
(d)

that there is arelevant development consent in force,

that al conditions of the development consent that, by
its terms, are required to be complied with before a
drata certificate may be issued have been complied
with,

the matters specified in section 37 (1) () or (1) (b) (i),
(i), (iv), (v) and (vi),

the matters specified in section 37 (1A) (b).

An accredited certifier must issue a strata certificate in respect
of a plan illustrating a proposed subdivison (not being a
proposed subdivision of a development lot) referred to in
section 5 (7) (a) if the certifier is satisfied as to each of the
following matters:

@
()

©

(d)

that there is arelevant development consent in force,

that al conditions of the development consent that, by
its terms, are required to be complied with before a
drata certificate may be issued have been complied
with,

that the body corporate concerned has certified that by
resolution passed at a genera meeting it agrees to the
proposed subdivision,

the matters specified in section 37 (1) (b) (i) and (ii) (as
if the reference in section 37 (1) (b) to a plan were a

reference to the plan to which the application for
certification relates).
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Strata Schemes Legislation Amendment (Strata Approvals) Bill 1999

Amendment of Strata Schemes (Freehold Development) Act 1973 Schedule 1

No 68

(5) An accredited certifier must issue a Strata certificate in respect

(6)

)

®)

of a plan illustrating a proposed subdivision (not being a
proposed subdivison of a development lot) referred to in
section 5 (7) (b), (¢) or (d) if the certifier is satisfied asto each
of the following matters.

(@  thatthereisareevant development consent in force,

(b) that all conditions of the development consent that, by
its terms, are required to be complied with before a
drata certificate may be issued have been complied
with,

(¢ that the body corporate concerned has certified that by
specid resolution passed by the body corporateit agrees
to the proposed subdivision,

(d) themattersspecified in section 37 (1) (b) (i) and (ii) (as
if the reference in section 37 (1) (b) to a plan were a
reference to the plan illustrating the proposed
subdivision).

An accredited certifier must issue a strata certificate in respect
of aproposed notice of conversioniif the certifier is satisfied as
to each of the following matters.

(@  that thereisardevant development consent in force,

(b)  that dl conditions of the development consent that, by
its terms, are required to be complied with before a
strata certificate may be issued have been complied
with,

() that the body corporate concerned has certified that by
specia resolution passed by thebody corporateit agrees
to the proposed conversion.

Despite any other provision of this section, a strata certificate
must not beissued by an accredited certifier unlessthe certifier
issatisfied that the requirements of any regul ationswith respect
to the provision of such certificates have been complied with.

For the purposes of being satisfied of the mattersin section 37
(1) (@) (iii), an accredited certifier must be satisfied that the
building was completed not more than 12 months before the
gpplication for the Strata certificate was made.

Page 9



Schedule 1

Strata Schemes Legislation Amendment (Strata Approvals) Bill 1999

Amendment of Strata Schemes (Freehold Development) Act 1973

No 68

37B Relevant development consents

@)

@

For the purposes of this Act, arelevant development consent is
in force in relation to a proposed strata plan or strata plan of
subdivision if:

(@  development consent is required to the subdivision the
subject of the proposed dtrata plan or strata plan of
subdivison and the development consent has been
granted, or

(b) such development consent is not required but
development consent is required with respect to the
building concerned and development consent has been
granted to building work in respect of a building, or a
change of use of a building, having proposed lots
designed for separate occupation as illustrated by the
plan,

and the development consent has not |apsed.

For the purposes of thisAct, arelevant development consent is
in force in relation to a notice of conversion if:

(@  development consent is required to the conversion the
subject of the notice and the development consent has
been granted, or

(b) such development consent is not required but
development consent is required with respect to a
change of use or building work associated with the
conversion and the development consent has been
granted,

and the development consent has not |apsed.

37C Regulations

The regulations may make provision for or with respect to the
following matters:

(@&  applicationsfor and the issue of dtrata certificates,

(b) themattersto benotified by accredited certifierstolocal
councils with respect to Strata certificates,
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Strata Schemes Legislation Amendment (Strata Approvals) Bill 1999

Amendment of Strata Schemes (Freehold Development) Act 1973 Schedule 1

No 68

(o) therecordsto be kept by accredited certifiers and loca
councils with respect to strata certificates issued, or
refused, by accredited certifiers.

37D Satisfaction as to compliance with conditions precedent to issue
of strata certificates

@

e

A person who exercises functions under this or any other Act
inrelianceon agtrata certificateissued under thisAct isentitled
to assume:

(@  that the certificate has been duly issued, and

(b) that al conditions precedent to the issue of the
certificate have been duly complied with, and

(o) thatdl thingsthat are stated in the certificate as existing
or having been done do exist or have been done,

andisnot liablefor any loss or damage arising from any matter
in respect of which the certificate has been issued.

This section does not apply to an accredited certifier inrelation
to any strata certificate that he or she has issued.

37E Accreditation of certifiers

@)

e

Part 4B of the Environmental Planning and Assessment Act

1979 applies, with any necessary modifications and any

modifications prescribed by the regulations, in respect of the

following:

(@ the appointment and accreditation of accredited
certifiers for the purposes of this Act,

(b)  accredited certifiers,

(©)  theauthorisation of accreditation bodies,

(d)  accreditation bodies,

() the exercise of functions under this Act by accredited
certifiers.

Without limiting subsection (1), Part 4B of the Environmental
Planning and Assessment Act 1979 appliesto astratacertificate
in the same way asit appliesto aPart 4A certificate under that
Act.
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Strata Schemes Legislation Amendment (Strata Approvals) Bill 1999

Schedule 1 Amendment of Strata Schemes (Freehold Development) Act 1973

No 68

[24]

[25]

[26]

37F Insurance of accredited certifiers

Divison 3 of Part 4C of the Environmental Planning and
Assessment Act 1979 applies, with any necessary modifications
and any modifications prescribed by the regulations, to
accredited certifiers exercising functions under this Act in the
same way that it appliesto accredited certifiers exercising the
functions of a certifying authority in relation to any building
work or subdivision work.

Section 38 Encroachments

Omit “approve of” from section 38 (1).
Insert instead “issue a Strata certificate in respect of”.

Section 38 (1A)

Insert after section 38 (1):

(1A) An accredited certifier must refuse to issue a strata certificate
in respect of aproposed strataplan or strataplan of subdivision
if any buildingillustrated by that plan encroachesontoapublic
place unlessthe certifier is satisfied as to the matters set out in
paragraph (a) or (b) and the matters set out in paragraph (c):
(@ that the building complies with any reevant

development consent in force with respect to the
building with the encroachment,

(b) that any relevant development consent in force with
respect to the subdivison the subject of the plan
specifies the existence of the encroachment,

(o) that the plan clearly indicates the existence of the
encroachment and its nature and extent.

Section 38 (2)

Omit “proposed strata plan or strata plan of subdivision illustrating a
building referred to in subsection (1) has been approved by the loca
council”.

Insert instead “local council or an accredited certifier issues a strata
certificate in respect of aproposed strata plan or astrata plan of subdivision
illustrating a building referred to in subsection (1) or (1A)”.
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Strata Schemes Legislation Amendment (Strata Approvals) Bill 1999

Amendment of Strata Schemes (Freehold Development) Act 1973 Schedule 1

No 68

[27]

[28]

[29]

[30]

Section 38 (2) (a)

Omit “the loca council shall not issue a certificate of approva”.

Insert instead “in the case of an approva by aloca council, the council
must not issue a strata certificate’.

Section 38 (2) (al)

Insert after section 38 (2) (a):

(al) inthe caseof an approvd by an accredited certifier, the
accredited certifier must not issue a strata certificate
under section 37A (2), (3), (4) or (5 unless the
certificate refers to the existence of the encroachment
and indicates that:

) the loca council has granted a relevant
development consent that is in force for the
building with the encroachment, or

(i)  the locad council has granted a relevant
development consent that is in force for the
subdivision the subject of theplan specifyingthe
existence of the encroachment, and

Section 39 Utility lots

Omit “its approva” from section 39 (1).
Insert instead “the issue of a strata certificate”.

Section 39 (1)

Omit “certificate of approva”.
Insert instead “ Strata certificate’.
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Strata Schemes Legislation Amendment (Strata Approvals) Bill 1999

Schedule 1 Amendment of Strata Schemes (Freehold Development) Act 1973
No 68
[31] Section 39 (1A)

[32]

[33]

[34]

[35]

[36]

[37]

Insert after section 39 (1):

(1A) If the regigtration of aplan submitted to an accredited certifier
for issue of a dtrata certificate would result in the creation of
one or more utility lots as referred to in subsection (1) and the
relevant development consent contains a condition restricting
the use of that utility lot or those utility lots to use by a
proprietor or occupier of alot or proposed lot, not being such
autility lot, the certifier must note the restriction on the strata
certificate.

Section 39 (2)
Insert “or noted under subsection (1A)” after “subsection (1)”.

Section 39 (3)

Insert “or in a development consent referred to in subsection (1A)” after
“subsection (1)”.

Section 39 (4)
Insert “or (1A)” after “subsection (1)”.
Section 40 Notices of and appeals against refusal of approval

Omit “for a certificate of approva of” from section 40 (1).
Insert instead “or an accredited certifier for astratacertificatein respect of”.

Section 40 (2)

Insert “or an accredited certifier” after “council”.
Section 40 (2)

Omit “its’. Insert instead “the’.
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Strata Schemes Legislation Amendment (Strata Approvals) Bill 1999

Amendment of Strata Schemes (Freehold Development) Act 1973 Schedule 1
No 68

[38] Section 40 (2A)

Insert after section 40 (2):

(2A) A notice of refusa by an accredited certifier to approve of an
application must specify the grounds of refusal.

[39] Section 40 (4)

Omit “forty days’ wherever occurring.
Insert instead “ 14 days’.

[40] Section 40 (4) (b)

Omit “certificate of approva”.
Insert instead “ Strata certificate’.

[41] Section 44 Recording of condition restricting use imposed by local
council

Insert “drata’ before “certificate” in section 44 (1).
[42] Section 44 (1A)

Insert after section 44 (1):

(1A) If a grata certificate issued by an accredited certifier under
section 37A is qualified by noting, in accordance with section
39, acondition regtricting the use of alot, the Registrar-General
must, when creating afolio of the Register for the lot, suitably
record the condition in the folio.

[43] Section 44 (2)
Insert “or (1A)” after “subsection (1)”.
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Schedule 1

Strata Schemes Legislation Amendment (Strata Approvals) Bill 1999

Amendment of Strata Schemes (Freehold Development) Act 1973
No 68

[44] Schedule 4 Transitional and savings provisions

Insert after Part 3:

Part 4 Transitional provisions relating to the Strata
Schemes Legislation Amendment (Strata

1

2

Approvals) Act 1999

Regulations

(1) The regulations may contain provisons of a savings or
trangitional nature consequent on the enactment of the Srata
Schemes Legidation Amendment (Strata Approvals) Act 1999.

(2) Any such provison may, if the regulations so provide, take
effect from the date of assent to the Act concerned or a later

date.

(3) To the extent to which any such provision takes effect from a
datethat isearlier than the date of its publicationin the Gazette,

the provision does not operate so as.

(@  to affect, in amanner prgjudicia to any person (other
than the State or an authority of the State), the rights of
that person existing before the date of its publication, or

(b)  toimposeliabilities on any person (other than the State
or an authority of the State) in respect of anything done
or omitted to be done before the date of its publication.

Application to existing developments

(1) The amendments made to this Act by the Srata Schemes
Legidation Amendment (Strata Approvals) Act 1999 do not
apply to any proposed strata plan, strata plan of subdivision or
notice of conversion in respect of which an application for
devel opment consent was | odged before the commencement of

this clause.

(2) For the purposes of satisfying section 37 (1) (a) (i), asamended
by the Srata Schemes Legidation Amendment (Strata
Approvals) Act 1999, it is sufficient if the provisions of that
subparagraph as in force immediately before that amendment

are satisfied in respect of a building.
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Strata Schemes Legislation Amendment (Strata Approvals) Bill 1999

Amendment of Strata Schemes (Freehold Development) Act 1973 Schedule 1
No 68

3 References to approvals under section 37

A reference in any Act (other than in this clause) or in any
instrument made under any Act or in any instrument of any
kind to:

(&  anapprova under section 37, or
(b) acertificate of approva under section 37,

is to be read as areference to a strata certificate issued under
section 37 or 37A.
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Strata Schemes Legislation Amendment (Strata Approvals) Bill 1999

Schedule 2 Amendment of Strata Schemes (Leasehold Development) Act 1986

No 219

Schedule 2 Amendment of Strata Schemes (Leasehold

[1]

(2]

[3]

[4]

[5]

Development) Act 1986 No 219

(Section 3)

Section 4 Definitions

Insert in alphabetical order in section 4 (1):

accredited certifier, in relation to a Strata certificate, means a
person who is accredited under section 66E in relation to those
certificates.

relevant devel opment consent—see section 66B.

dtrata certificate means acertificate issued under Division 7 of
Part 2 that authorisestheregistration of astrataplan, strataplan
of subdivision or notice of conversion.

Section 7 Registration of strata plans

Omit “certificateissued by the local council under section 66” from section
7 (2A) (b).

Insert instead “ Strata certificate issued by thelocal council under section 66
or an accredited certifier under section 66A”.

Section 10 Subdivision of development lot

Omit “certificate issued by theloca council under section 66” from section
10(3) (a.

Insert instead “ strata certificate i ssued by the local council under section 66
or an accredited certifier under section 66A”.

Section 11 Subdivision of lots and common property

Omit “certificate given by the local council” from section 11 (2) (b).
Insert instead “ strata certificate issued by the local council or an accredited
certifier”.

Section 11 (2) (b) (i)
Insert “or section 66A (4)” after “section 66 (4)”.
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Strata Schemes Legislation Amendment (Strata Approvals) Bill 1999

Amendment of Strata Schemes (Leasehold Development) Act 1986 Schedule 2

No 219

[6]

[7]

[8]

(9]

[10]

[11]

[12]

Section 11 (2) (b) (ii)
Insert “or section 66A (5)” after “section 66 (5)”.

Section 14 Unit entitlement of lots in subdivision involving common
property

Insert “or section 66A (5) (b)” after “section 66 (5) (a)” in section 14 (b).
Section 16 Conversion of lots into common property

Omit “certificate” from section 16 (2) ().
Insert instead “ strata certificate”.

Section 16 (2) (a)

Insert “or by an accredited certifier in accordance with section 66A (6)”
after “section 66 (6)”.

Part 2, Division 7

Omit the heading. Insert instead:

Division 7 Strata certificates

Section 66 Approval of proposed strata plans, certain subdivisions and
conversions of lots into common property

Omit “certificate of approva of” where firstly and secondly occurring in
section 66 (1).
Insert instead “ Strata certificate in respect of”.

Section 66 (1) (a) (i) and (ii)

Omit the subparagraphs. Insert instead:

0] a congtruction certificate has been issued under
the Environmental Planning and Assessment Act
1979 with respect to the erection of any building
containing any proposed lots to which that plan
relates, and
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Strata Schemes Legislation Amendment (Strata Approvals) Bill 1999

Schedule 2 Amendment of Strata Schemes (Leasehold Development) Act 1986
No 219

(i)  the proposed lots illustrated by that plan
substantialy correspond with parts of any such
building shown in the building plans
accompanying the construction certificate and
designated in those building plans as being
intended for separate occupation, and

[13] Section 66 (1) (a) (iii)
Omit “certificate of gpprova”. Insert instead “ strata certificate’.
[14] Section 66 (1) (b) (v) and (c) (v)

Omit “Order No 4 in the Tableto section 124 of the Local Government Act
1993” wherever occurring.

Insert instead “Order No 6 in the Table to section 121B of the
Environmental Planning and Assessment Act 1979”.

[15] Section 66 (1A)

Omit the subsection. Insert instead:

(1A) For the purposes of subsection (1) (b) (iv) and (¢) (iv), the
orders and provisions referred to in this subsection are as
follows:

(@  anyorderof thekind referredtoin OrdersNos 2, 4, 8 or
9 in the Table to section 121B of the Environmental
Planning and Assessment Act 1979,

(b)  any order of the kind referred to in Orders Nos 21, 22,
23, 24 or 25 in the Table to section 124 of the Local
Government Act 1993,

(c) provisons of regulations made under the Local
Government Act 1993 or the Environmental Planning
and Assessment Act 1979 that are prescribed for the
purposes of this subsection.

[16] Section 66 (2)

Omit “ certificate of approval of” wherever occurring.
Insert instead “ Strata certificate in respect of”.
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Strata Schemes Legislation Amendment (Strata Approvals) Bill 1999

Amendment of Strata Schemes (Leasehold Development) Act 1986 Schedule 2
No 219

[17] Section 66 (3)

Omit “certificate of gpprova of”.
Insert instead “ Strata certificate in respect of”.

[18] Section 66 (4)

Omit “certificate of gpproval of”.
Insert instead “ Strata certificate in respect of”.

[19] Section 66 (5)

Omit “certificate of gpprova of”.
Insert instead “ Strata certificate in respect of”.

[20] Section 66 (5)

Omit “certificate of approva” where secondly occurring.
Insert instead “strata certificate’.

[21] Section 66 (6)

Omit “certificate of gpproval of”.
Insert instead “ Strata certificate in respect of”.

[22] Section 66 (7)—(9)

Insert after section 66 (6):

(7) Despite any other provision of this section, a council, in

considering an application for astrata certificate wherethereis

a relevant development consent in force, is not required to

satisfy itsef of the following matters:

(@  the matters set out in subsection (1) (b) (iii) or (1) (c)
(iii) (as required by subsections (1), (2) (a), (4) (c) and
(5) (b)),

(b)  the matters set out in subsection (4) (b),

()  thematters set out in subsection (6) (b).
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®)

©)

Despiteany other provision of thissection, alocal council must
not grant astrata certificate in respect of aproposed strataplan,
strata plan of subdivision or notice of conversion for which no
relevant development consent isin force or is required unless
it has considered the following:

(&  whether the following will be appropriate to the

building's proposed use:

0] the structura strength and |oad-bearing capacity
of the building the subject of the plan or notice,

(i)  the measures to protect persons using the
building, and to facilitate their egress from the
building, in the event of fire,

(iii)  the measures to redtrict the spread of fire from
the building to other buildings nearby,

(b)  whether thebuilding complies, or will, when compl eted,
comply, with such of the Category 1 fire sdfety
provisions as are gpplicable to the building’ s proposed
use.

In subsection (8):

Category 1 fire safety provisons means the provisons
prescribed for the purposes of this section by the regulations.

[23] Sections 66A—66F

Insert after section 66:

66A Approvals by accredited certifiers

@)

e

An accredited certifier may issue a strata certificate in respect
of aproposed strataplan, proposed strataplan of subdivision or
proposed notice of conversion in accordance with this section.

An accredited certifier must issue a strata certificate in respect
of aproposed strata plan that does not include a devel opment
lot or lotsif the certifier is satisfied asto each of the following
metters.

(@  thatthereisareevant development consent in force,

(b)  that all conditions of the development consent that, by
its terms, are required to be complied with before a
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©)

(4)

©

drata certificate may be issued have been complied
with,

the matters specified in section 66 (1) (a) or either of
section 66 (1) (b) (i), (ii), (iv), (v) and (vi) or (1) () (i),
(i), (iv), (v) and (vi).

An accredited certifier must issue a strata certificate in respect
of a proposed strata plan that includes a development lot or
development lots, or in respect of a proposed strata plan of
subdivision of adevelopment lot, if the certifier is satisfied as
to each of the following matters:

@
(b)

©

(d)

that there is arelevant development consent in force,

that al conditions of the development consent that, by
its terms, are required to be complied with before a
drata certificate may be issued have been complied
with,

the matters specified in section 66 (1) (a) or ether of
section 66 (1) (b) (i), (ii), (iv), (v) and (vi) or (1) (¢) (i),
(i), (iv), (v) and (vi),

the matters specified in section 66 (2) (b).

An accredited certifier must issue a strata certificate in respect
of a plan illustrating a proposed subdivison (not being a
proposed subdivision of a development lot) referred to in
section 4 (7) (a) if the certifier is satisfied as to each of the
following matters:

@
()

©

(d)

that there is arelevant development consent in force,

that al conditions of the development consent that, by
its terms, are required to be complied with before a
drata certificate may be issued have been complied
with,

that the body corporate concerned has certified that by
resolution passed at a genera meeting it agrees to the
proposed subdivision,

the matters specified in section 66 (1) (b) (i) and (ii) or
(D) (©) (i) and (ii) (asif the reference in section 66 (1)
(b) or (c) to aplan were areference to the plan to which
the application for certification relates).
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(5) An accredited certifier must issue a Strata certificate in respect

(6)

)

®)

of a plan illustrating a proposed subdivision (not being a
proposed subdivison of a development lot) referred to in
section 4 (7) (b), (¢) or (d) if the certifier is satisfied asto each
of the following matters.

(@  thatthereisareevant development consent in force,

(b) that all conditions of the development consent that, by
its terms, are required to be complied with before a
drata certificate may be issued have been complied
with,

(¢ that the body corporate concerned has certified that by
specid resolution passed by the body corporateit agrees
to the proposed subdivision,

(d) thematters specified in section 66 (1) (b) (i) and (ii) or
(1) (c) (i) and (ii) (asif the reference in section 66 (1)
(b) or (c¢) to a plan were a reference to the plan
illustrating the proposed subdivision).

An accredited certifier must issue a strata certificate in respect
of aproposed notice of conversioniif the certifier is satisfied as
to each of the following matters.

(@  that thereisardevant development consent in force,

(b)  that dl conditions of the development consent that, by
its terms, are required to be complied with before a
strata certificate may be issued have been complied
with,

() that the body corporate concerned has certified that by
specia resolution passed by thebody corporateit agrees
to the proposed conversion.

Despite any other provision of this section, a strata certificate
must not beissued by an accredited certifier unlessthe certifier
issatisfied that the requirements of any regul ationswith respect
to the provision of such certificates have been complied with.

For the purposes of being satisfied of the mattersin section 66
(1) (@) (iii), an accredited certifier must be satisfied that the
building was completed not more than 12 months before the
gpplication for the Strata certificate was made.
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66B Relevant development consents

(1) Forthepurposesof thisAct, ardevant development consent is
in force in relation to a proposed strata plan or strata plan of
subdivision if:

@

@

(b)

development consent is required to the subdivision the
subject of the proposed dtrata plan or strata plan of
subdivison and the development consent has been
granted, or

such development consent is not required but
development consent is required with respect to the
building concerned and development consent has been
granted to building work in respect of a building, or a
change of use of a building, having proposed lots
designed for separate occupation as illustrated by the
plan,

and the development consent has not |apsed.

For the purposes of thisAct, arelevant development consent is
in force in relation to a notice of conversion if:

@

(b)

development consent is required to the conversion the
subject of the notice and the development consent has
been granted, or

such development consent is not required but
development consent is required with respect to a
change of use or building work associated with the
conversion and the development consent has been
granted,

and the development consent has not |apsed.

66C Regulations

@
(b)

The regulations may make provision for or with respect to the
following matters:

gpplications for and the issue of dtrata certificates,

the mattersto be notified by accredited certifiersto local
councils with respect to Strata certificates,
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(o) therecordsto be kept by accredited certifiers and loca
councils with respect to strata certificates issued, or
refused, by accredited certifiers.

66D Satisfaction as to compliance with conditions precedent to issue
of strata certificates

@

e

A person who exercises functions under this or any other Act
inrelianceon agtrata certificateissued under thisAct isentitled
to assume:

(@  that the certificate has been duly issued, and

(b) that al conditions precedent to the issue of the
certificate have been duly complied with, and

(o) thatdl thingsthat are stated in the certificate as existing
or having been done do exist or have been done,

andisnot liablefor any loss or damage arising from any matter
in respect of which the certificate has been issued.

This section does not apply to an accredited certifier inrelation
to any strata certificate that he or she has issued.

66E Accreditation of certifiers

@)

e

Part 4B of the Environmental Planning and Assessment Act

1979 applies, with any necessary modifications and any

modifications prescribed by the regulations, in respect of the

following:

(@ the appointment and accreditation of accredited
certifiers for the purposes of this Act,

(b)  accredited certifiers,

(©)  theauthorisation of accreditation bodies,

(d)  accreditation bodies,

() the exercise of functions under this Act by accredited
certifiers.

Without limiting subsection (1), Part 4B of the Environmental
Planning and Assessment Act 1979 appliesto astratacertificate
in the same way asit appliesto aPart 4A certificate under that
Act.
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66F Insurance of accredited certifiers

Divison 3 of Part 4C of the Environmental Planning and
Assessment Act 1979 applies, with any necessary modifications
and any modifications prescribed by the regulations, to
accredited certifiers exercising functions under this Act in the
same way that it appliesto accredited certifiers exercising the
functions of a certifying authority in relation to any building
work or subdivision work.

[24] Section 67 Encroachments

Omit “approve of” from section 67 (1).
Insert instead “issue a Strata certificate in respect of”.

[25] Section 67 (1A)
Insert after section 67 (1):

(1A) An accredited certifier must refuse to issue a strata certificate

in respect of a proposed srata plan or strata plan of
subdivision if any building illustrated by that plan encroaches
on to a public place unless the certifier is satisfied as to the
matters set out in paragraph (a) or (b) and the matters set out in
paragraph (c):

(@ that the building complies with any relevant

development consent in force with respect to the
building,

(b) that any relevant development consent in force with
respect to the subdivison the subject of the plan
specifies the existence of the encroachment,

(¢ that the plan clearly indicates the existence of the
encroachment and its nature and extent.
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[26] Section 67 (2)

[27]

[28]

[29]

[30]

Omit “proposed dtrata plan or strata plan of subdivision illustrating a
building referred to in subsection (1) has been approved by the locd
council”.

Insert instead “loca council or an accredited certifier issues a drata
certificatein respect of aproposed strata plan or astrata plan of subdivision
illustrating a building referred to in subsection (1) or (1A)”.

Section 67 (2) (a)

Omit “the loca council shall not issue a certificate of approva”.

Insert instead “in the case of an gpprova by a loca council, the loca
council must not issue a Strata certificate’.

Section 67 (2) (al)

Insert after section 67 (2) ():

(al) inthe caseof an approvd by an accredited certifier, the
accredited certifier must not issue a Strata certificate
under section 66A (2), (3), (4) or (5 unless the
certificate refers to the existence of the encroachment
and indicates:

0] the loca council has granted a relevant
development consent that is in force for the
building with the encroachment, or

(i)  areevant development consent that isin force
for the subdivison the subject of the plan
specifying the existence of the encroachment,
and

Section 68 Utility lots

Omit “its approva” from section 68 (1).
Insert instead “the issue of a strata certificate”.

Section 68 (1)

Omit “certificate of approva”.
Insert instead “ Strata certificate’.
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[31] Section 68 (1A)

Insert after section 68 (1):

(1A) If the regigtration of aplan submitted to an accredited certifier
for issue of a dtrata certificate would result in the creation of
one or more utility lots as referred to in subsection (1) and the
relevant development consent contains a condition restricting
the use of that utility lot or those utility lots to use by a
proprietor or occupier of alot or proposed lot, not being such
autility lot, the certifier must note the restriction on the strata
certificate.

[32] Section 68 (2)
Insert “or noted under subsection (1A)” after “subsection (1)”.
[33] Section 68 (3)

Insert “or in a development consent referred to in subsection (1A)” after
“subsection (1)”.

[34] Section 68 (4)
Insert “or (1A)” after “subsection (1)”.
[35] Section 69 Notices of and appeals against refusal of approval

Omit “for a certificate of approva of” from section 69 (1).
Insert instead “or an accredited certifier for astratacertificatein respect of”.

[36] Section 69 (2)

Insert “or an accredited certifier” before “to which”.
[37] Section 69 (2)

Omit “its’. Insert instead “the’.
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[38] Section 69 (2A)

[39]

[40]

[41]

[42]

[43]

Insert after section 69 (2):

(2A) A notice of refusa by an accredited certifier to approve of an
application must specify the grounds of refusal.

Section 69 (4)
Omit “40 days’ wherever occurring. Insert instead “14 days’.

Section 69 (4) (b)
Omit “certificate of gpprova”. Insert instead “ strata certificate’.

Section 73 Recording of condition restricting use imposed by local
council

Insert “drata’ before “certificate” in section 73 (1).

Section 73 (1A)

Insert after section 73 (1):

(1A) If a gtrata certificate issued by an accredited certifier under
section 66A is qualified by noting, in accordance with section
68, acondition restricting the use of alot, the Registrar-General
must, when creating afolio of the Register for the lot, suitably
record the condition in the folio.

Section 73 (2)
Insert “or (1A)” after “subsection (1)”.
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[44] Schedule 5 Transitional and savings provisions

Insert after Part 2

Part 3 Provisions relating to the Strata Schemes

1

2

Legislation Amendment (Strata Approvals)
Act 1999

Regulations

@)

e

©)

The regulations may contain provisons of a savings or
trangitional nature consequent on the enactment of the Srata
Schemes Legidation Amendment (Strata Approvals) Act 1999.

Any such provison may, if the regulations so provide, take
effect from the date of assent to the Act concerned or a later
date.

To the extent to which any such provision takes effect from a
datethat isearlier than the date of its publicationin the Gazette,
the provision does not operate so as.

(@  to affect, in amanner prgjudicia to any person (other
than the State or an authority of the State), the rights of
that person existing before the date of its publication, or

(b)  toimposeliabilities on any person (other than the State
or an authority of the State) in respect of anything done
or omitted to be done before the date of its publication.

Application to existing developments

@)

e

The amendments made to this Act by the Srrata Schemes
Legidation Amendment (Strata Approvals) Act 1999 do not
apply to any proposed strata plan, strata plan of subdivision or
notice of conversion in respect of which an application for
devel opment consent was | odged before the commencement of
this clause.

For the purposes of satisfying section 66 (1) (a) (i), asamended
by the Srata Schemes Legidation Amendment (Strata
Approvals) Act 1999, it is sufficient if the provisions of that
subparagraph as in force immediately before that amendment
are satisfied in respect of a building.
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3 References to approvals under section 66

A reference in any Act (other than in this clause) or in any
instrument made under any Act or in any instrument of any
kind to:

(&  anapprova under section 66, or
(b) acertificate of approva under section 66,

is to be read as areference to a strata certificate issued under
section 66 or 66A.
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