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Medical Practice Amendment Bill 2000

Explanatory note

This explanatory note relates to this Bill as introduced into Parliament.

Overview of Bill

The object of this Bill isto amend the Medical Practice Act 1992 (the principal
Act) asfollows:

@
(b)
©

(d)
©

to establish a procedure for the assessment and review of the professiona
performance of registered medical practitioners,

to regulate the giving or acceptance of benefits for recommendations or
referrals,

to prohibit any person who employs a registered medica practitioner from
directing or encouraging the practitioner to engage in overservicing or to
engage in conduct that would constitute unsatisfactory professional conduct
or professiona misconduct,

to alow the New South Waes Medica Board (the Medical Board) to
establish a code of conduct for registered medical practitioners,

to require practitioners to submit an annud return to the Board and to notify
convictions for offences and certain criminal proceedings,
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(f) toremove certain restrictions on unregistered persons,

(g) tomakefurther provisionwith respect to the registration and deregistration of
practitioners,

(h) to make further provision in respect of practitioners who suffer from an
impairment,

() to make other miscellaneous changes to the principal Act.

The Bill also amends the Public Health Act 1991 in order to creste an offence of
advertising or otherwise promoting a health service in a manner that:

(@ isfdse, mideading or deceptive, or
(b) creates an unjustified expectation of beneficia treatment.

Outline of provisions
Clause 1 sets out the name (also called the short title) of the proposed Act.

Clause 2 provides for the commencement of the proposed Act on aday or daysto
be appointed by proclamation.

Clause 3 isaforma provision giving effect to the amendments to the Medical
Practice Act 1992 set out in Schedule 1.

Clause4isaformal provision giving effect to the amendment to the Acts specified
in Schedule 2.

Schedule 1 Amendment of Medical Practice Act 1992

Performance assessment

The amendments introduce a procedure for the assessment and review of
professiona performance of registered medical practitioners.

The Medicd Board may have the professiona performance of a practitioner
assessed if any matter comes to its attention that indicates the professional
performance of the practitioner is unsatisfactory. Professona performance is
unsatisfactory if it isbelow the standard reasonably expected of a practitioner of an
equivaent leve of training or experience. Serious matters concerning apractitioner
must not be dealt with under the performance assessment provisions.
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The procedure for a performance assessment is as follows:
Step 1: Assessment

The Board gppoints one or more assessors to conduct an assessment of the
professiona performance of the practitioner concerned. The assessment may
be limited to particular aspects of the professona performance of the
practitioner.

An assessor has various powers for the purpose of conducting an assessment,
including power to enter premises used by the practitioner for his or her
professiona practice, power to question the practitioner, power to inspect
records and power to require the practitioner to take part in an assessment
exercise. Any information provided by the practitioner for the purpose of the
assessment cannot be used in civil proceedings againgt the practitioner.

Step 2: Action by Board

The assessor is required to report and make recommendations to the Board
concerning the assessment. The Medical Board then has several options asto
how it proceeds with the matter. These include taking no further action,
making a complaint againgt the practitioner, or requiring a Performance
Review Pand to conduct aperformancereview in relation to the practitioner’s
professiona performance.

Step 3: Performance review by Panel

If the Medicad Board decides to have the professional performance of the
practitioner reviewed, the Board must establish a Performance Review Panel
to conduct the performance review. The Panel has power to summon
witnesses and obtain documents for the purpose of the review. The
practitioner is entitled to be present.

At the end of the review, the Pand may make such recommendations to the
Board as the Pandl considers appropriate. If the Panel finds the professiona
performance of the practitioner is unsatisfactory, the Panel may exercise
certain powers. These include power to impose conditions on the
practitioner’ s registration and to order that the practitioner attend educational
courses or take advicein respect of the management of hisor her practice. The
Panel may also require the practitioner’s professiona performance to be re-
assessed at afuture date.

The performance assessment provisions are set out in proposed Parts 5A and 13A
of and Schedule 3A to theprincipal Act. Amendmentsto Part 6 of the principal Act
provide for appeds and reviews in relation to actions of a Performance Review
Pandl. Savings and trangitional provisons will require the Medica Board to
conduct areview of the performance assessment program at the end of 3 years.
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Benefits for referrals and recommendations

The amendments (see new section 36) will make it unsatisfactory professiona
conduct for aregistered medica practitioner to do any of the following:

(& accept abenefit from a health service provider as inducement, consideration
or reward for areferra to or recommendation of that provider,

(b) accept abenefit from a heath product supplier as inducement, consideration
or reward for a recommendation of a health product,

(c) offer abenefit to any person as inducement, consideration or reward for a
referral to or recommendation of the registered medical practitioner.

Similar amendments are made to Part 7. Those amendments will make it an
offence for any person to offer a benefit to or accept a benefit from a registered
medica practitioner, or the employer of a registered medica practitioner, as
inducement, consideration or reward for areferral or recommendation.

Other provisions set out in new section 36 will make it unsatisfactory professiona
conduct for apractitioner to refer or recommend aperson to ahealth service, health
provider or health product without disclosing any pecuniary interest the practitioner
has in making the referral or recommendation.

There are exceptions for recommendations made in public advertisements and for
referrals and recommendations made in other prescribed circumstances.

Overservicing

New section 36 of the principal Act will also make it unsatisfactory professional
conduct for aregistered medica practitioner to engage in overservicing.

New Part 8A will make it an offence for a person who employs a registered
medical practitioner to direct or incite the practitioner to do either of the following
in the course of professiona practice:

(& engageinoverservicing,

(b) engage in conduct that would constitute unsatisfactory professional conduct
or professiona misconduct.

A practitioner engages in overservicing if the practitioner:

(& provides aservicein circumstances in which the provision of the service is
unnecessary, not reasonably required or excessive, or

(b) engagesinconduct prescribed by theregul ationsas congtituting overservicing.
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The Director-Generd of the Department of Health will be able to prohibit persons
who have been convicted of the overservicing offence from operating a business
that provides medica services. Such a prohibition has an extended operation. For
instance, it will prohibit the person from having a management role or substantial
interest in a corporation that operates such a business or from having a substantia
interest in atrust under which such abusiness is operated.

Code of conduct

New section 99A will alow the Board to establish a code of professional conduct
for registered medica practitioners. The code will be relevant for the purpose of
determining what congtitutes proper and ethical conduct by a practitioner. (Any
improper or unethical conduct by a practitioner in relation to the practice of
medi cine constitutesunsatisfactory professional conduct.) TheMinister will beable
to direct the Medicd Board to establish a code of professiona conduct in relation
to any particular area that the Minister considers should be the subject of such a
code.

Annual returns

New section 127A will requireregistered medical practitionersto submit an annual
return to the Medicd Board in relation to their activities over the previous 12
months. The return is to include details of crimina convictions and certain other
criminal proceedings relating to the practitioner, details of any significant illness,
and educationa activities.

Criminal findings

Various amendments are made for the purpose of extending provisions of the
principal Act relating to criminal convictionsto crimind findings (that is, where a
court finds an offence proved without proceeding to conviction).

At present acourt that convicts apractitioner of an offenceisrequired to notify the
Registrar of the Board of the conviction. The amendmentsto section 71 will extend
that requirement to criminal findings for sex or violence offences.

Amendments to section 39 will make it grounds for complaint against aregistered
medical practitioner that the practitioner has been made the subject of a crimina
finding.

The power of the Tribuna under section 64 of the principal Act to suspend or
deregister apractitioner who has been convicted of an offenceis extended to cases
where the practitioner has been made the subject of a crimina finding.
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New section 127B will require practitioners to notify the Board if they are
convicted of an offence or are the subject of certain other crimina proceedings.

Registration

The Bill makes further provison with respect to the registration of medical
practitioners.

In particular, the provisions alow the Medica Board to require an applicant for
registration to disclose convictions for offences, and details of any crimina
proceedings pending against the applicant for a sex or violence offence (see new
clause 3A of Schedule 1).

At present, an application for registration can be refused if an gpplicant has been
convicted of an offence. Amendments to section 15 will extend this to crimina
findings.

The principal Act aready alows an application for registration to be refused if an
applicant has been deregistered in another jurisdiction. The amendmentsto section
16 will alow the Board to refuse registration if the gpplicant has been suspended
in another jurisdiction for reasons relating to misconduct or the person’s physical
or mental capacity to practise medicine, but only if the applicant is not entitled to
registration under mutua recognition principles. Similar anendments are made to
section 32 to allow the Board to deregister a person in such a case.

Clause 9 of Schedule 1 isreplaced to clarify the situations in which the Board can
hold an inquiry into the digibility of an applicant for registration.

New clause 13A of Schedule 1 alowsthe Health Care Complaints Commission to
gppear a such an inquiry.

Clause 15 of Schedule 1 is replaced to alow the Board to be congtituted, for the
purposes of such an inquiry, by 3 persons appointed to conduct the inquiry. The 3
persons need not be members of the Board.

New clause 19A of Schedule 1 will requirethe Board to give astatement of reasons
for its decision to reject an gpplication for registration, even when it does not hold
an inquiry. The amendment will aso require the Board to inform a rejected
applicant about his or her apped rights.

Clauses 21 and 22 of Schedule 1 are replaced for the purpose of giving the Board
more flexibility as to the form in which it keeps the Register of Medica
Practitioners and to alow regulations to be made as to the matter that is to be
included in the Register.
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Powers of Medical Board to protect public

Under the Division 5 of Part 4 of the principa Act the Medica Board has power
toimpose conditionson aperson’ sregistration, or suspend registration, if the Board
is of the opinion that such action is necessary for the purpose of protecting the life
or the physical or mental health of aperson. A suspension may beimposed initialy
for aperiod not exceeding 30 days, but may subsequently be extended for periods
of up to 30 days.

The amendments allow the Board to impose aninitial suspension of up to 8 weeks,
which may be subsequently extended for a period of up to 8 weeks.

The period in which an appeal can be made under section 95 against such a
suspension (or other actions by the Board) is increased from 7 days to 28 days.

Other amendments to Division 5 of Part 4 make it clear that the Board may at any
time dter or remove the conditions imposed pursuant to its powers to protect the
public. A practitioner will be ableto appea againgt any dteration of the conditions
by the Board under section 95 of the principal Act.

At present, the Medica Board is required to make a complaint in respect of a
practitioner if the Board decidesto impose conditions or suspend registration using
its powers under section 66 of the principa Act.

The amendments require the Board to refer the matter to the Hedth Care
Complaints Commission, which is to dea with it as a complaint made to the
Commission.

Conditions imposed in impairment cases

If the Medical Board imposes conditions on a practitioner because of an
impairment suffered by the practitioner, the Board is to consult the Commission,
with aview to determining whether the matter should be referred to an Impaired
Registrants Panel, instead of being dealt with as a complaint.

If the matter isreferred to an Impaired Registrants Panel, and the practitioner agrees
to conditions being imposed on the practitioner’ sregistration, the Board will not be
required to alter or removethe conditionsimposed on the practitioner under section
66. However, the practitioner may require the Board to review those conditions,
and may apped against arefusa by the Board to dter or remove them.
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Medical examination of practitioner affected by impairment

A new provision (section 78A) will alow the Board to require aregistered medica
practitioner to undergo a medical examination in connection with amatter referred
or proposed to be referred to the Impaired Registrants Pandl. This power aready
existsin relation to medical students.

A report made in connection with a medical examination of aregistered medica
practitioner under the principa Act will be not be admissiblein civil proceedings.

Removal of conditions agreed to by practitioner

At present, a practitioner who agrees to conditions being imposed on his or her
registration, or to a suspension, as a result of recommendations by an Impaired
Registrants Panel, may at any time require the conditions to be altered or removed
or the suspension to be terminated or shortened.

New section 81A will remove the practitioner’s right to make that requirement.
Instead, the practitioner will be ableto make arequest to the Medical Board that the
conditions be removed or the suspension terminated or shortened. The Board must
then require an Impaired Registrants Panel to review the matter. If the Panel
recommends that the Board refuse to ater or remove the conditions, or refuse to
terminate or shorten the suspension, the Board may do so. Amendmentsto section
95 provide for aright of appea against that refusd.

Confidentiality of reports

Various changes are made for the purpose of ensuring that certain reports and other
information obtained under the Act are kept confidentia. In particular, the
following reports will not be admissible in civil proceedings:

(& areport made in connection with a medical examination of a practitioner or
person applying for registration under the Act (see new section 190A),

(b) areport made by an assessor in connection with a performance assessment of
apractitioner (see new Schedule 3A, clause 8).

New section 190B providesfor an offence of disclosing the contents of a protected

report.

Definition of “medical student”

Amendments to the definition of medical student extend the definition to aperson
who is undertaking a clinical placement in a public hospital under the auspices of
an educationd indtitution accredited by the Australian Medical Council. Such
students will be required to be registered under the principal Act.
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Restrictions on unregistered persons
The following restrictions on unregistered persons are removed:

(@ section 104, which provides that an unregistered person is not entitled to
recover any charge for any medica or surgica advice, service, attendance or
operation,

(b) section 108, which prohibits an unregistered person from holding himself or
herself out as being entitled, qualified or able or willing to cure certain
diseases,

(¢) section 109, which prohibits a person from sdlling, supplying or giving an
article represented as being helpful in the treatment of cancer, except as
authorised by aregistered medical practitioner.

However, note the new offence to be insarted in the Public Health Act 1991, as
described above.

Recovery of fees by medical practitioner

At present, aregistered medica practitioner cannot sue for the recovery of feesfor
professiona services until 3 months has passed since the patient has been served
with abill for the amount owing (section 102). This restriction is removed.

Use of qualifications by practitioner

The amendments will remove a provision (currently in section 36 of the principal
Act) that makes it unsatisfactory professiona conduct for a registered medica
practitioner to use any qualifications other than those that are recorded in the
Regigter.

Information to be provided by Board

The amendments to section 135 will require the Board to include information
concerning the performance assessment program in its annual report.

New section 135A will require the Board to make available to the public, on
request, information concerning any conditions imposed on the registration of a
practitioner or other orders made in respect of a practitioner.

New section 191B requires the Board to give notice of any order made in respect
of apractitioner, or the placing of conditions on a practitioner’ sregistration, to the
practitioner’ s employer and others.
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Consultation with third parties

A body (such asthe Medica Board or the Medical Tribund) that proposesto make
an order or exercise any other function under the principal Act will be required to
consult with any third party who will be appreciably affected by the order or other
action. An example of how this requirement will work is when the Tribunal
proposes to make an order requiring the practice of a practitioner to be supervised
by a particular person. The Tribunal will be required to consult with that third
person before making the order and notify the person of the order. The relevant
provisions are set out in new section 191A, new clause 3A of Schedule 2 and new
Schedule 3A (clause 16).

Liability of officers of corporations

At present, if acorporation contravenesaprovision of the principa Act any person
who isadirector of the corporation or who is concerned in the management of the
corporation is taken to have contravened the same provison if the person
knowingly authorised or permitted the contravention. Amendments to section 187
will makeadirector or other person concerned in the management of acorporation
ligble for a contravention by the corporation unless the person proves that:

(@ the offence was committed without his or her knowledge, and
(b) he or she exercised due diligence to prevent the commission of the offence.

Self-incrimination

Section 122 of the principd Act, which relates to the privilege against
self-incrimination, is replaced so as to make it clear that the privilege:

(8 does not extend to corporations,
(b) appliesonly in respect of crimina proceedings,
() doesnot apply to records,

(d) doesnot gpply to certain offences against the Act, in particular, the offence of
providing fa se and mid eading information to an authorised person under the
Act.

Penalties for offences
The penalties for the following offences are increased:

(@ obgtructing or otherwise failing to comply with a requirement made by an
authorised person (section 121),

(b) impersonating an authorised person (section 123).
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The maximum pendty that may be imposed for offences under the regulations is
also increased (section 194).

Object of Act
New section 2A will insert an objects provision in the principal Act.

Appeal provisions

The amendmentsto section 88 remove the need to make regulations relating to the
time in which appedals can be made against a decision of a Committee.

The amendments to sections 89 and 90 will alow an appeal to be made to the
Supreme Court against adecision of the Tribuna on an appedl against the exercise
by the Chairperson or a Deputy Chairperson of the Tribuna of hisor her power to
order that a practitioner be suspended or deregistered.

Section 95 isreplaced so asto provide for additiona rights of appeal in respect of
powers exercised by the Medica Board under the Act, and to extend the period in
which appeals can be made to the Tribuna from 7 daysto 28 days.

Reviews under Act to be limited in scope

At present, the principa Act alows a practitioner to obtain a review of certain
orders made under the Act. A review is conducted by the Tribunal or the Board.

New section 94A makes it clear that the review isto function as areview of the
appropriateness of the order at the time of the review. The review body is not to
revisit the findings made by the original decision maker, unless significant fresh
evidenceis produced.

Membership of Board

The membership of the Medical Boardisincreased from 18 to 20 (seeamendments
to section 130). The 2 new members will be persons who, in the opinion of the
Minister, are conversant with the interests of patients as consumers of medical
services.

The requirement that the member of the Board nominated by the Ethnic Affairs
Commission of NSW be aregistered medical practitioner is removed.
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Payment of Tribunal members and others

At present, non-judicia Tribuna members are paid at the same rate as a witness
who gives expert evidence in the Supreme Court. Section 150 is replaced so asto
alow the Board to determine the rate of pay, having regard to the rate paid to
witnesses who give expert evidence in the Supreme Court.

Similar amendments are made to sections 169 and 183, in respect of members of
aProfessona Standards Committee or an Impaired Registrants Panel.

Powers of chairperson of Tribunal or Committee

Section 174 of the principa Act is replaced so as to alow the chairperson of a
Professional Standards Committee to exercise certain powers of the Committee.

Amendments to clause 12 of Schedule 2 will allow a Committee or the Tribunal
to terminate an inquiry or appeal, or decide not to hold it, if a complaint is
withdrawn. This power may be exercised by the chairperson of the Committee or
Tribunal.

Information to be provided by practitioner

A new provision (section 127C) will allow the Board to require a registered
medica practitioner to provide further information in connection with acomplaint
or other matter.

Entitlement of practitioner to be present at proceedings

Amendmentsto sections 78, 162 and 177 and clause 13 of Schedule 1 makeit clear
that, although a person is entitled to be present at proceedings under the Act
rel ating to the person, the proceedings can go ahead in the person’ sabsence, aslong
as the person has been given notice of the proceedings.

Complaint handling procedure

Amendments to sections 50 and 51 make it clear that any complaint that is dealt
with by the Medical Board as an impairment issue (that is, is referred to an
Impaired Registrants Pandl for assessment under the Act) or as a professiona
performanceissue (that is, isreferred for performance assessment under new Part
5A of the Act) ceases to be acomplaint.

Powers of Committee

Amendments to section 63 make it clear that a Professiona Standards Committee
can make arecommendation in respect of apractitioner even if the practitioner has
ceased to be registered under the principal Act.
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Certificate evidence

New section 192A makes further provision for the mattersin respect of which the
Regigtrar of the Board may give certificate evidence. This replaces clause 11 of
Schedule 2 to the Act.

Other amendments

Other minor and consequential amendments are made to the principa Act.
Amendments are also made for savings and transitiona purposes.

Schedule 2 Amendment of other Acts

Schedule 2 makes the amendments to the Public Health Act 1991 introducing the
offence described above. It aso makesit clear that proceedingsfor the offence may
be taken by any person.

Schedule 2 also makes a consequentia amendment to the Defarmation Act 1974 in
order to extend the defence of absolute privilege to publications made to or by a
Performance Review Panel or an assessor under the Medical Practice Act 1992.
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Clause 1 Medical Practice Amendment Bill 2000

The Legidature of New South Wales enacts.

1 Name of Act
This Act isthe Medical Practice Amendment Act 2000.

2 Commencement

This Act commences on a day or days to be appointed by
proclamation.

3  Amendment of Medical Practice Act 1992 No 94
The Medical Practice Act 1992 is amended as set out in Schedule 1.

4 Amendment of other Acts

The Acts specified in Schedule 2 are amended as set out in that
Schedule.
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Amendment of Medical Practice Act 1992 Schedule 1

Schedule 1 Amendment of Medical Practice Act 1992

(Section 3)

[1] Section 2A
Insart after section 2:

2A  Object of Act

(1) Theobject of this Act isto protect the health and safety of the
public by providing mechanisms designed to ensure that:

(&  medical practitioners arefit to practise medicine, and

(b) medical students are fit to undertake medical studies
and clinica placements.

(2) The Board must exercise its functions under this Act in a
manner that is consistent with this object.

[2] Section 3 Definitions

Insert at the end of section 3:
(2) Notes included in this Act are explanatory notes and do not
form part of this Act.

[3] Section 7 Conditional registration at the discretion of the Board
Omit “practise” from section 7 (2). Insert instead “practice’.
[4] Section 10 Conditions may be imposed in cases of impairment

Omit section 10 (1). Insert instead:

(1) The Board may impose conditions on a person’s registration,
asan dternative to refusing to register the person, if the Board
is satisfied that the person suffers from an impairment and the
conditions are reasonably required having regard to the
impairment.
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[5] Section 11

Omit the section. Insert instead:

11 Entitlement to registration does not prevent conditions being

imposed

An entitlement to registration under this Act (including an
entitlement to generd registration) does not prevent conditions
being imposed on that registration in accordance with this Act.

[6] Section 15 Registration may be refused if applicant convicted of

offence

Omit section 15 (1). Insert instead:
(1) The Board may refuse an application for registration if:

[7] Section 16

@

(b)

the applicant has been convicted of or made the subject
of acrimina finding for an offence (either in or outside
the State), and

the Board is of the opinion that the circumstances of the
offence are such as to render the applicant unfit in the
public interest to practise medicine.

Omit the section. Insert instead:

16 Registration may be refused if applicant deregistered on
disciplinary grounds in another jurisdiction

(1) The Board may refuse an application for registration if the
person has been deregistered under aforeign law:

e

@

(b)

for any reason relating to the conduct of the applicant
amounting to professona misconduct (within the
meaning of this Act), or

on any bass rdating to the applicant’s physical or
mental capacity to practise medicine.

For the purposes of this section, aperson isderegistered under
aforeign law when:

@

the person’s name is removed from any register or roll
established or kept under aforeign law, or
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(b) the person’s entittement to practise medicine is
suspended under aforeign law (in the case of a person
who is not entitled to registration under the Mutual
Recognition laws).

(3) Inthissection:

foreign law meansthe law of any other State or a Territory or
of another country providing for the registration, licensing or
certification of medical practitioners.

[8] Section 30 Practitioner to be notified of action

Insert at the end of the section:

(2) This section does not apply if the Board removes a person’s
name from the Register in accordance with an order of the
Chairperson, a Deputy Chairperson, the Tribuna or the
Supreme Court under this Act.

[9] Section 32 Deregistration on basis of disciplinary action under foreign
law

Omit section 32 (1). Insert instead:

(1) Thissection applieswhenit isproved to the satisfaction of that
Board that, after a person was registered under this Act, the
person was deregistered under aforeign law:

(@ for any reason rdating to conduct of the person
amounting to professona misconduct (within the
meaning of this Act), or

(b) for any reason relating to the person’s physical or
mental capacity to practise medicine.

[10] Section 32 (4)

Insert after section 32 (3):

(4) For the purposes of this section, aperson is deregistered under
aforeign law when:

(@  the person’s nameisremoved from any register or roll
under aforeign law, or
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[11]

[12]

(b)

Section 35 Appeal

the person’'s entittement to practise medicine is
suspended under aforeign law (in the case of a person
who is not entitled to registration under the Mutual
Recognition laws).

Insert “under this Division” after “Register” in section 35 (1).

Section 36

Omit the section. Insert instead:

36 Meaning of

“unsatisfactory professional conduct”

(1) For the purposes of this Act, unsatisfactory professional
conduct of aregistered medicd practitioner includes each of

the foll
@

(b)

©

©

owing:

Lack of ill etc

Any conduct that demonstrates a lack of adequate
knowledge, skill, judgment or care, by the practitioner
in the practice of medicine.

Contravention of Act or regulations
Any contravention by the practitioner (whether by act or
omission) of aprovision of this Act or the regulations.

Contravention of conditions of registration

Any contravention by the practitioner (whether by act or
omission) of acondition to which hisor her registration
is subject.

Criminal convictions and criminal findings

Any conduct that results in the practitioner being
convicted of or being made the subject of a crimina
finding for any of the following offences:

0] an offence under section 204 of the Mental

Health Act 1990,

(i)  an offence under section 20B of the Children
(Care and Protection) Act 1987,

(iii)  anoffence under section 35 of the Guardianship
Act 1987,
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©

(f)

@

(iv) an offence under section 128A, 128B, 129,
129AA or 129AAA of the Health Insurance Act
1973 of the Commonwedlth,

(v)  an offence under section 46 of the Private
Hospitalsand Day Procedure Centres Act 1988,

(vi) an offence under section 43 of the Nursing
Homes Act 1988.

Accepting a benefit for areferral or recommendationto
a health service provider

Accepting from a hedth service provider (or from
another person on behaf of the health service provider)
a benefit as inducement, consideration or reward for:

0] referring another person to the hedth service
provider, or

(i)  recommending another person use any hedlth
service provided by the hedth service provider
or consult with the health service provider in
relation to a health matter.

Accepting a benefit for a recommendation of a health
product

Accepting from a person who supplies ahedth product
(or from another person on behalf of the supplier) a
benefit as inducement, consideration or reward for
recommending that another person use the hedth
product.

Offering a benefit for a referral or recommendation
Offering or giving any person a benefit as inducement,
consideration or reward for the person:

0] referring another person to the registered
medical practitioner, or

(i)  recommending to another person that the person
use any hedth service provided by the
practitioner or consult the practitioner inrelation
to a health matter.
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Schedule 1

Medical Practice Amendment Bill 2000

Amendment of Medical Practice Act 1992

(h)

@)

0

(k)

0

Failureto disclose pecuniary interest in giving referral
or recommendation

Referring a person to, or recommending that a person
use or consult:

0] another hedlth service provider, or
(i)  ahedth service, or
(iii)  ahealth product,

when the practitioner has a pecuniary interest in giving
that referrd or recommendation (as provided by
subsection (2)), unless the practitioner discloses the
nature of that interest to the person before or at thetime
of giving the referral or recommendation.

Engaging in overservicing

Engaging in overservicing, as provided by subsection
).

Supervision of assistants

Permitting an assistant employed by the practitioner (in
connection with the practitioner’ s professional practice)
who is not a registered medica practitioner to attend,
treat or perform operations on patients in respect of
meatters requiring professiona discretion or skill.

Assisting unregistered practitioners

By the practitioner’s presence, countenance, advice,

assistance or co-operation, knowingly enable a person

who isnot aregistered medica practitioner (whether or
not that person is described as an assistant) to:

0] perform any act of operative surgery (as distinct
from manipulaive surgery) on a patient in
respect of any matter requiring professiona
discretion or sKill, or

(i)  issue or procure the issue of any certificate,
notification, report or other like document, or to
engage in professiond practice, asif the person
were aregistered medical practitioner.

Failing to render urgent attention

Refusing or failing, without reasonable cause, to attend
(within areasonabletime after being requested to do so)
on a person for the purpose of rendering professiond
sarvices in the capacity of a registered medical
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Medical Practice Amendment Bill 2000

Amendment of Medical Practice Act 1992 Schedule 1

e

©)

(4)

(m)

prectitioner in any case where the practitioner has
reasonable cause to believe that the personisin need of
urgent attention by a registered medical practitioner,
unless the practitioner has taken all reasonable stepsto
ensure that another registered medical practitioner
attends instead within a reasonable time.

Other improper or unethical conduct
Any other improper or unethical conduct relating to the
practice or purported practice of medicine.

Note. Sections 37A and 38 provide for some exceptions to the above
provisions.

A registered medica practitioner has a pecuniary interest in
giving areferra or recommendation:

@

()

©

©

if the hedlth service provider, or the supplier of the
health product, to whichthereferral or recommendation
relates is a public company and the practitioner holds
5% or more of the issued share capita of the company,
or

if the health service provider, or the supplier of the
health product, to whichthereferral or recommendation
relatesisaprivate company and the practitioner has any
interest in the company, or

if the health service provider, or the supplier of the
health product, to whom thereferral or recommendation
relates is a natura person who is a partner of the
practitioner, or

in any circumstances prescribed by the regulations.

A registered medical practitioner engages in overservicing if
the practitioner, in the course of professiona practice:

@

(b)

provides a service in circumstances in which provision
of the serviceisunnecessary, not reasonably required or
excessive, or

engages in conduct prescribed by the regulations as
constituting overservicing.

For avoidance of doubt, areference in this section to areferral
or recommendation that is given to aperson includes areferral
or recommendation that is given to more than one person or to
persons of a particular class.
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Medical Practice Amendment Bill 2000

Schedule 1 Amendment of Medical Practice Act 1992

(5) Inthissection:
benefit means money, property or anything else of vaue.

recommend a health product includes supply or prescribe the
hedth product.

supply includes sdll.

[13] Section 37A
Insert after section 37:

37A Exception—advertising and other prescribed exceptions

A registered medical practitioner isnot guilty of unsatisfactory

professiona conduct described in section 36 (1) (e), (f), ()

or (h):

(@ in respect of any recommendation made in a public
advertisement, or

(b) inany circumstances prescribed by the regulations as
not being a contravention of section 36 (1) (e), (f), (g)
or (h).

[14] Section 38 Exception—training, employment and research

Omit “under the heading ‘Supervison of assstants or ‘Asssting
unregistered practitioners' in section 36" from section 38.

Insert instead “in section 36 (1) (j) and (K)”.
[15] Section 39 Grounds for complaint

Omit the paragraph with the heading “Criminal conviction” (including the
heading).
Insert instead:

(@  Criminal conviction or criminal finding
A complaint that the practitioner has, either in this State
or elsawhere, been convicted of or made the subject of
acrimina finding for an offence.
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Medical Practice Amendment Bill 2000

Amendment of Medical Practice Act 1992 Schedule 1

[16] Section 39

Insert paragraph letters before each paragraph heading in section 39, in
appropriate sequentia order, as indicated by item [15].

[17] Section 50 Courses of action available to Board on a complaint

Omit section 50 (1). Insert instead:

(1) Thefollowing courses of action are available to the Board in
respect of acomplaint madeto the Board, referred to the Board
by the Commission or that the Board has decided to make:

@

(b)

©
(d)

©

[18] Section 50 (4)

the Board may refer the complaint to the Commission
for investigation, a Committee or the Tribunadl, as the
Board thinksfit,

the Board may:
0] refer the matter to an Impared Registrants
Panel, or

(i)  refer the professona performance of the
practitioner concerned for assessment under
Part 5A,

the Board may direct the practitioner concerned to
attend counselling,

the Board may refer the complaint for conciliation in
accordance with section 13 (2) of the Health Care
Complaints Act 1993,

the Board may determine that no further action should
be taken in respect of the complaint.

Insert after section 50 (3):

(4) If the Board makes a referra under subsection (1) (b), the
matter ceasesto beacomplaint for the purposes of thisAct and
the Health Care Complaints Act 1993.

(5) Subsection (4) ceasesto apply in respect of any matter that the
Board subsequently dedls with as a complaint.
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Medical Practice Amendment Bill 2000

Schedule 1 Amendment of Medical Practice Act 1992

[19]

[20]

[21]

[22]

Section 51 Courses of action available to the Commission on a
complaint

Omit section 51 (1). Insert instead:

(1) The following courses of action are available to the
Commissioninrespect of acomplaint madeto the Commission
or that the Commission has decided to make:

(@  the Commission may refer the complaint to the Board
or, after consultation with the Board, to a Committee or
the Tribuna (but may not refer it to an Impaired
Registrants Panel or refer the professiona performance
of the practitioner concerned for assessment under
Part 5A),

(b) the Commisson may refer the complaint for
conciliation in accordance with section 13 (2) of the
Health Care Complaints Act 1993,

(¢ the Commission may determine that no further action
should be taken in respect of the complaint,

(d)  the Commission may take any other action that it can
take under the Health Care Complaints Act 1993.

Section 52 Serious complaints must be referred to Tribunal

Omit “if of the opinion that” from section 52 (1).
Insert instead “if at any time either forms the opinion that”.

Section 63 Committee can recommend suspension or deregistration on
grounds of lack of physical or mental capacity
Insert after section 63 (1):

(1A) If the person is not registered, a recommendation can be made
under this section that the person not be re-registered.

Section 64 Tribunal can suspend or deregister in certain cases

Omit “convicted of an offence (either in or outsde New South Wales)”
from section 64 (1) ().

Insert instead “ convicted of or made the subject of acrimina finding for an
offence, elther in or outside New South Wales,”.
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Medical Practice Amendment Bill 2000

Amendment of Medical Practice Act 1992 Schedule 1

[23]

Sections 66—-66D

Omit section 66. Insart instead:

66 Suspension or conditions to protect the public

66A

66B

@)

2

©)

The Board mugt, if a any time it is satisfied that such actionis
necessary for the purpose of protecting the life or physical or
mental health of any person:

(@& by order suspend aregistered medica practitioner from
practisng medicine for such period (not exceeding 8
weeks) asis specified in the order, or

(b) impose on a registered medical practitioner’s
registration such conditions, relaingtothe practitioner’s
practising medicine, as it considers appropriate.

The Board may take such action:

(@  whether or not acomplaint hasbeen madeor referred to
the Board about the practitioner, and

(b)  whether or not proceedings in respect of such a
complaint are before the Tribuna or a Committee.

The Board is to give written notice of any action taken under
this section to the practitioner concerned.

Power to remove or alter conditions

@
2

TheBoard may at any timeater or remove conditionsimposed
under this Division.

The Board is to give written notice of any action taken under
this section to the practitioner concerned.

Referral of matter to Commission

@

2

The Board must, as soon as practicable after taking any action
under section 66 and, in any event, within 7 days after taking
that action, refer the matter to the Commisson for
investigation.

The matter is to be dedt with by the Commission as a
complaint made to the Commission againgt the practitioner
concerned.
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Schedule 1

Medical Practice Amendment Bill 2000

Amendment of Medical Practice Act 1992

66C

©)

(4)
Q)

The Commission isto investigate the complaint or cause it to
be investigated and, as soon as practicable after it has
completed itsinvestigation, refer the complaint to the Tribunal
or a Committee.

Section 52 (Serious complaints must be referred to Tribunal)
appliesin respect of any such action by the Commission.

This section does not apply if the Board imposes conditions on
the registration of a registered medical practitioner under
section 66 because the Board is of the opinion that the
practitioner suffers from an impairment.

Special provisions—impairment

@

e

©)

(4)

©)

(6)

This section applies if the Board imposes conditions on the
registration of aregistered medica practitioner under section 66
because the Board is of the opinion that the practitioner suffers
from an impairment.

The Board must, as soon as practicable after taking that action
and, in any event, within 7 days after taking that action, notify
the Commission that it has taken that action.

The Board is to consult with the Commission to see if
agreement can be reached as to whether the matter should be:

(&  dedtwith asacomplaint againgt the practitioner, or
(b)  referred to an Impaired Registrants Panel.

The matter is to be dedt with as a complaint against the
practitioner only if, following that consultation:

(@&  theBoard and the Commission agree that it should be
dealt with as a complaint, or

(b)  ether the Board or the Commission is of the opinion
that the matter should be dealt with as a complaint.

In such a case, the Board is to refer the matter to the
Commission and the metter is to be dedt with by the
Commission as a complaint made to the Commission against
the practitioner concerned.

The Commission isto investigate the complaint or cause it to
be investigated and, as soon as practicable after it has
completed itsinvestigation, refer the complaint to the Tribunal
or a Committee.
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Medical Practice Amendment Bill 2000

Amendment of Medical Practice Act 1992 Schedule 1

(7) Section 52 (Serious complaints must be referred to Tribunal)
appliesin respect of any such action by the Commission.

(8) If subsection (4) doesnot apply, the Board isto refer the matter
to an Impaired Registrants Pandl.

66D Tribunal to be notified of suspensions

If the Board suspends a registered medica practitioner from
practising medicine under section 66, the Board must notify the
Chairperson that it has taken that action as soon as practicable
after making the order and, in any event, within 7 days.

[24] Section 67 Extension of suspension

Omit “30 days’ from section 67.
Insert instead “8 weeks'.

[25] Sections 69 and 69A
Omit section 69. Insart instead:

69 Duration of conditions—complaint matters

(1) This section applies if the Board imposes conditions on the
registration of aregistered medical practitioner under section 66
and the matter is dedt with as a complaint againgt the
practitioner.

(2) The conditions imposed by the Board have effect until the
complaint about the practitioner is disposed of, or the
conditions are removed by the Board, whichever happensfirst.

(3) Thissection:

(&  does not prevent conditions being imposed under
another provision of this Act, and

(b)  issubject to anything done by the Tribunal on an appea
under section 95.

69A Duration of conditions—impairment matters

(1) This section applies if the Board imposes conditions on the
registration of aregistered medical practitioner under section 66
and the matter is referred to an Impaired Registrants Pandl.
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Schedule 1

Medical Practice Amendment Bill 2000

Amendment of Medical Practice Act 1992

e

©)

(4)

©)

(6)
)

®)

The conditions imposed by the Board have effect as follows:

(@ if the matter is subsequently dedlt with by the Board as
acomplaint (see section 82), until the complaint about
the practitioner is disposed of, or

(b)  until the conditions are removed by the Board,
whichever happens first.

The Board is not required to alter or remove conditions
imposed under this Divison merely because a practitioner
agrees to conditions being imposed on the practitioner’s
registration in accordance with the recommendations of an
Impaired Registrants Panel (as referred to in section 81).

A registered medica practitioner who agrees to conditions
beingimposed on hisor her registration in accordance with the
recommendations of an Impaired Registrants Pand may, by
notice in writing to the Board, request that the conditions
imposed under this Division be atered or removed.

On receipt of such arequest, the Board isto review the matter,
and may:

(@  refuseto dter or remove any of the conditions, or
(b)  dter or remove the conditions.

The Board is to give the practitioner concerned notice in
writing of its decision in respect of the request.

The Board may specify in the notice aperiod in which afurther
request by the practitioner under this section is not permitted.
The Board may reject arequest that the conditions be altered or
removed if it is made during that period.

This section:

(@  does not prevent conditions being imposed under
another provision of this Act, and

(b)  issubject to anything done by the Tribunal on an appeal
under section 95.
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Medical Practice Amendment Bill 2000

Amendment of Medical Practice Act 1992 Schedule 1

[26]

[27]

[28]

[29]

[30]

[31]

Section 71 Referral of matters by courts

Omit section 71 (1). Insert instead:

(1) A court in New South Wales before which a person is
convicted of an offence, or is made the subject of a crimina
finding for a sex or violence offence, other than an offence
prescribed by the regulations, is to cause notice of the
conviction or criminal finding, and of any penalty imposed on
the person, to be sent to the Registrar if the court has
reasonable grounds to believe that the person is or was, at the
time the offence was committed, a registered medical
practitioner.

Section 71 (3)

Omit the subsection. Insert instead:

(3) If anotice or a transcript of evidence is furnished to the
Registrar under this section, acomplaint is taken to have been
made to the Board about the person to whom the notice or
transcript relates.

Part 5, heading

Omit “Alternativesto disciplinary procedures’.
Insert instead “Impair ment”.

Sections 72, 78, 79 and 82

Omit “aPand” wherever occurringin sections 72 (2), 78, 79 (1) and 82 (3).
Insert instead “an Impaired Registrants Pandl”.

Sections 75, 76 and 80

Omit “A Pand” wherever occurring in sections 75 (1), 76 and 80 (1).
Insert instead “An Impaired Registrants Pandl”.

Section 77 Board to give notice of proposed inquiry

Omit “the Panel” from section 77.
Insert instead “an Impaired Registrants Pandl”.

Page 17

© 0o ~NO Uk~ wW N =

P
= O

[
N

13

14
15
16
17

18

19
20

21

22
23

24

25
26

27

28
29



Schedule 1

Medical Practice Amendment Bill 2000

Amendment of Medical Practice Act 1992

[32] Section 78 Practitioner or student entitled to make representations

Insert at the end of section 78:

2

This section does not prevent the Panel from conducting an
inquiry in the absence of the registered medica practitioner or
medical student to whom it relates, as long as the practitioner
or student has been given notice of the inquiry under
section 77.

[33] Section 78A

Insart after section 78:

78A  Board may require practitioner to undergo medical examination

1)

2

©)

The Board may by notice given to a registered medica
practitioner who isthe subject of amatter referred or proposed
to be referred to an Impaired Registrants Pand direct the
practitioner to undergo a medica examination by a specified
registered medica practitioner at a specified time and place.

A practitioner must not be directed to undergo a medical
examination unlessit is reasonable to require the examination,
given the nature of the matter that isthe subject of the referra
or proposed referral. The time and place specified for the
examination must be reasonable and the examination is to be
at the expense of the Board.

If aregistered medical practitioner refuses, without reasonable
excuse, to comply with a direction to undergo a medical
examination, that refusa is, for the purposes of this Act and
any inquiry or apped under this Act, evidence that the
practitioner does not have sufficient physica and mental
capacity to practise medicine.

[34] Section 79 Board may require student to undergo medical examination

Omit section 79 (3)«5). Insert instead:

©)

If amedica student fails, without reasonable excuse, to comply
with a direction to undergo a medical examination, the Board
may by order in writing prohibit the student undertaking
clinical studies, or undertaking aclinica placement in apublic
hospital, until the student complies with the direction.
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Medical Practice Amendment Bill 2000

Amendment of Medical Practice Act 1992 Schedule 1

[35]

[36]

(4)

©)

The Board's order takes effect when a copy of it is served on
theeducational institution responsiblefor the clinical studiesor
clinica placement of the student.

A medical student isnot permitted to undertakeclinica studies
oraclinica placement inapublic hospital contrary to theterms
of the order.

Section 80 Assessment, report and recommendations by Panel

Omit “consent” from section 80 (2) (b). Insert instead “agree”.

Sections 81 and 81A

Omit section 81. Insart instead:

81 Voluntary suspension or conditions on registration

The Board may impose conditions on a registered medical

practitioner’s registration or suspend the practitioner from

practising medicine if:

(@  an Impared Regigtrants Pandl has recommended that
the Board do o, and

(b) theBoardissatisfiedthat the practitioner hasvoluntarily
agreed to the conditions.

81A Review of conditions

@)

e

©)

A registered medica practitioner who agrees to conditions
being imposed on hisor her registration, or to being suspended
from practising medicine, may, by notice in writing to the
Board, request:

(@ that those conditions be dtered or removed, or
(b) that the suspension be terminated or shortened.

On receipt of such a request, the Board is to require an
Impaired Registrants Panel to review the matter and report in
writing to the Board on the results of its review.

If the Panel recommends that the Board refuse to alter or
remove any of the conditions, or refuse to terminate or shorten
the suspension, the Board may do so.
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Schedule 1

Medical Practice Amendment Bill 2000

Amendment of Medical Practice Act 1992

(4)
©)

The Board is to give the practitioner concerned notice in
writing of its decison in respect of the request.

The Board may specify in the noticeaperiod inwhich afurther
request by the practitioner under this section is not permitted.
The Board may reject arequest that the conditionsbe altered or
removed, or that the suspension be terminated or shortened, if
it is made during that period.

[37] Section 82 Some matters to be dealt with as complaints

Omit section 82 (1). Insert instead:

[38] Section 83

@

If an Impaired Registrants Pandl recommends that aregistered
medica practitioner agree to conditions being imposed on his
or her registration or to being suspended from practising
medicine and the practitioner fails to agree with the
recommendation, the Board isto deal with the matter that was
the subject of the referral to the Pandl as a complaint against
the practitioner.

Omit the section. Insert instead:

83 Prohibition or conditions on student

@)

@

An Impaired Registrants Pand that investigates a matter
concerning a medical student may recommend to the Board
that isit in the public interest that the Board:

(@&  prohibit the student from undertaking clinical studiesor
from undertaking a clinical placement in a public
hospita, or

(b) impose specified conditions on the undertaking of
clinical studies or aclinicd placement by the student.

If the Panel makes such a recommendation and the Board is

satisfied that it isin the public interest to do so, the Board may

by order in writing:

(&  prohibit the student undertaking clinical studies or a
clinica placement in a public hospital, or

(b) impose specified conditions on the undertaking of
clinical studies or aclinica placement by the student.
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Medical Practice Amendment Bill 2000

Amendment of Medical Practice Act 1992 Schedule 1

[39]

[40]

©)

(4)

©)

An order under this section takes effect when notice of it is
served on the educational ingtitution responsible for the
conduct of the clinica studies or the patronage of the clinica
placement of the student.

A medica student is not to be permitted to undertake clinical
studies or aclinica placement in a public hospital contrary to
the terms of an order in force under this section.

An order remains in force for the period (up to 2 years)
specified in the order unless it is revoked by the Board. The
Board may issue further ordersin respect of astudent but only
on the recommendation of an Impaired Registrants Pandl.

Section 84 Appeal by student against order

Omit section 84 (1). Insert instead:

@

Section 85

A person may appedl to the Tribunal against a decision of the
Board to issue an order:

(@&  prohibiting the person from undertaking clinical studies
or aclinicd placement in a public hospita, or

(b) imposing conditions on the undertaking of clinica
studies or aclinica placement by the person.

Omit the section. Insert instead:

85 Confidentiality of Panel’s report

@
@

©)

A report by an Impaired Registrants Panel to the Board may
not be admitted or used in any civil proceedings before acourt.

A person may not be compelled to produce thereport or to give
evidence in relation to the report or its contents in any such
civil proceedings.

A report referred to in this section is a protected report for the
purposes of this Act.
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Medical Practice Amendment Bill 2000

Schedule 1 Amendment of Medical Practice Act 1992

[41]

[42]

(4) Inthissection:

court includes any tribunal, authority or person having power
to require the production of documents or the answering of
questions, but does not include the Tribunal, aCommittee or a
Performance Review Pand or the Supreme Court (in respect of
appea proceedings under this Act).

report includesacopy, reproduction and duplicate of thereport
or any part of the report, copy, reproduction or duplicate.

Section 86 Board to consider Panel's reports when assessing
application for registration

Omit “aPand” wherever occurring in section 86 (1).
Insert instead “an Impaired Registrants Panel”.

Part 5A
Insert after Part 5:

Part 5A Performance assessment

Division 1 Preliminary

86A Meaning of “professional performance”

For the purposes of this Part, a reference to the professional
performance of aregistered medical practitioner isareference
to the knowledge, skill or care possessed and applied by the
practitioner in the practice of medicine.

86B Meaning of “unsatisfactory” in relation to professional
performance

For the purposes of this Part, the professional performance of
aregistered medical practitioner isunsatisfactory if it isbelow
the standard reasonably expected of a practitioner of an
equivalent leve of training or experience.
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Medical Practice Amendment Bill 2000

Amendment of Medical Practice Act 1992 Schedule 1

Division 2

Board may obtain performance assessment

86C Power to obtain assessment

The Board may have the professona performance of a
registered medical practitioner assessed under this Part if any
meatter comesto its attention that indicatesthat the professional
performance of the registered medical practitioner, or any
aspect of the practitioner's professond performance, is
unsatisfactory. Thisisnot limited to mattersthat are the subject
of acomplaint or notification to the Board.

86D Serious matters not to be referred for assessment

86E

1)

&)

The Board must not have the professiona performance of a
registered medical practitioner assessed under this Part if a
matter giving rise to the proposed assessment:

(@ raisesadgnificant issue of public hedlth or safety, or

(b) raisesaprimafacie case of professiona misconduct by
the registered medical practitioner, or unsatisfactory
professional conduct by the registered medical
practitioner of a significant nature.

Any such matter isto be dedlt with as a complaint.

Persons may notify the Board of professional performance
matters

@

2

A person may notify the Board of any matter that the person
thinks indicates that the professona performance of a
registered medica practitioner is unsatisfactory.

The Board is not to have the professiona performance of the
practitioner concerned assessed on the basis of that notification
if it is made anonymoudly.

Note. A complaint can be made by any person (see section 41). The
complaint must be in writing and contain particulars of the allegations on
which it is founded (see section 43). A complaint can be treated by the
Board as a performance assessment matter (see section 50), but the
Board must consult with the Commission before taking any action with
respect to the complaint (see section 49).
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Medical Practice Amendment Bill 2000

Schedule 1 Amendment of Medical Practice Act 1992

86F Commission may refer professional performance matters to
Board

(1) If the Commission becomes aware of any matter that the
Commission considers indicates that the professional
performance of a registered medical practitioner is
unsatisfactory, the Commission may refer the matter to the
Board.

(2) This section does not affect the functions of the Board in
relation to a complaint made to the Commission or a matter
referred to the Commission for investigation.

Division 3 Assessment of professional performance by
assessor

86G How Board obtains an assessment

The Board has the professiond performance of a registered
medical practitioner assessed by having one or more assessors
conduct an assessment of the practitioner’s professiona
performance, or of any particular aspect or aspects of the
practitioner’ s professional performance.

86H Information to be given to medical practitioner

(1) Assoon as practicable after deciding to have the professional
performance of aregistered medical practitioner assessed, the
Board is to inform the practitioner in writing of that decision.

(2) The information given to the practitioner is to include the

following:
(8  detals of the matter or matters that gave rise to the
assessment,

(b) information about how the performance assessment
process under this Part works.

86l Report and recommendations by assessor

(1) An assessor who is required by the Board to conduct an
assessment of a registered medical practitioner’s professiona
performanceis to:

(@&  conduct an assessment of the practitioner’ sprofessiona
performance, and
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(b)

report in writing on that assessment to the Board.

(2) Thereport isto include such recommendeations as the assessor
considers appropriate.

(3) If more than one assessor is appointed to assess the
professiona performance of aregistered medical practitioner,
the report may be made jointly or separately, but in any caseis
to be made in the manner directed by the Board.

86J Action that may be taken by Board
(1) After receiving the report of an assessor, the Board may:

@
(b)

©

©
©

determine that no further action should be taken in
respect of the practitioner concerned, or

require a Performance Review Panel to conduct a
review of the professona performance of the
practitioner, or

make acomplaint against the practitioner in accordance
with Divison 2 of Part 4, or

refer the matter to an Impaired Registrants Pandl, or

counsel the practitioner concerned or direct the
practitioner concerned to attend counselling.

(2) The Board must make a complaint againgt the practitioner
concerned if the assessment:

@
()

raises asignificant issue of public hedlth or safety, or

raises aprimafacie case of professional misconduct by
a registered medica practitioner, or unsatisfactory
professiona conduct by aregistered medical practitioner
of asignificant nature.

(3) This section does not limit the Board’'s powers under
section 66.
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Division 4

Performance review by Performance Review
Panel

86K Panel to conduct performance review

86L

86M

@

e

A Performance Review Panel isto conduct areview (referred
to in this Part as a performance review) of the professiona
performance of aregistered medicd practitioner if required to
do so by the Board.

The chairperson of the Pand isto inform theregistered medical
practitioner concerned inwriting that aperformancereview will
be conducted not less than 14 days before the time and place
gppointed for the performance review.

Panel not to take action while Commission investigating

A Performance Review Pand is not to take any action in
relation to a registered medical practitioner if the Pane
becomes aware tha the practitioner is the subject of a
complaint that isbeinginvestigated by the Commission, unless
the Commission agreesto the continuation of the performance
review.

Panel must refer certain matters to Board

)

@

©)

A Performance Review Pand musgt terminate a performance
review if before or during the performance review the Panel
forms an opinion that:

(@  the performance review raises a sgnificant issue of
public health or safety, or

(b)  the performance review raises a prima facie case of
professona misconduct by a registered medica
practitioner, or unsatisfactory professional conduct by a
registered medica practitioner of a significant nature.

When the Pandl terminates a performance review because of
subsection (1), it must refer theissue or case back to the Board
with a recommendation that a complaint be made against the
registered medical practitioner concerned.

The Board is to deal with the matter accordingly.
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86N Actions by Panel

@

2

©)

4)

At the completion of a performance review, a Performance
Review Pandl may make such recommendations to the Board
in respect of the registered medica practitioner concerned as
the Panel considers appropriate.

Without limiting subsection (1), if the Panel finds that the
professiona performance of the practitioner, or a particular
aspect of the professiona performance of the practitioner, is
unsatisfactory, the Panel may do any one or more of the
following things:

(8  direct that such conditions, relating to the person’s
practisng medicine, as it consders appropriate be
imposed on the person’s registration,

(b)  order that the practitioner complete such educational
courses as are specified by the Pand,

()  order that the practitioner report on his or her medical
practice a the times, in the manner and to the persons
specified by the Pandl,

(d) order that the practitioner seek and take advice, in
relation to the management of his or her medica
practice, from such persons as are specified by the
Panel.

If the Panel finds that a matter:
(@  raisesadgnificant issue of public hedlth or safety, or

(b) raisesaprimafacie case of professiona misconduct by
a registered medical practitioner, or unsatisfactory
professiona conduct by aregistered medical practitioner
of asgnificant nature,

the Panel must recommend to the Board that a complaint be
made againgt the practitioner concerned, in which case the
Board isto dea with the matter accordingly.

In any other case that the Board thinks it appropriate to do so,
the Board may make acomplaint in respect of ameatter that has
been considered by a Peformance Review Pand, after
consulting with the Commission.
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860

86P

86Q

Re-assessment

@

2

©)

Without limiting section 86N, a Performance Review Panel
may direct that aregistered medical practitioner’s professional
performance be re-assessed at a future date.

The Board is to have one or more assessors conduct that
assessment, when it is required, and report to the Board on the
assessment.

The Board may take any action in respect of that assessment
that is available to the Board under section 86J, including
requiring a Performance Review Panel to conduct a further
performance review in relation to the practitioner.

Decision

@

@
©)

A Performance Review Panel must provide awritten statement
of adecision on aperformancereview to theregistered medical
practitioner concerned and to the Board, and must do so within
one month after the decision is made.

The statement of the decison must include reasons for the
decision.

The Board may provide a copy of the statement of decision to
such other persons as the Board thinks fit.

Statement need not contain confidential information

1)

2

©)

A Performance Review Pand is not required to include
confidential information in the statement of a decision. If a
statement would be false or mideading if it did not include the
confidentia information, the Panel is not required to provide
the statement.

When confidential information isnot included in the statement
of a decison provided to a person or the statement is not
provided to a person because of subsection (1), the Panel must
give aconfidentia information notice to the person.

A confidential information notice is anotice that indicates that
confidentia information is not included or that the statement
will not be provided (as appropriate) and gives the reasons for
this. The notice must be in writing and must be given within
one month after the decision is made.
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(4) This section does not affect the power of a court to make an
order for the discovery of documents or to require the giving of
evidence or the production of documentsto a court, subject to
the provisions of this Act relating to protected reports.

Division 5

Miscellaneous

86R  Monitoring by Board

(1) Following a performance review by a Performance Review
Panel, the Board is to:

@
()

monitor compliance with any orders made by the Pandl,
and

from time to time evaluate the effectiveness of those
ordersinimproving the professiona performanceof the
registered medical practitioner concerned to a standard
that is commensurate with other practitioners of an
equivaent level of training or experience.

(2) The Board may take any action under this Act in respect of a
registered medical practitioner that it considers appropriate as
aresult of the exercise of its functions under subsection (1).

86S Other provisions relating to performance assessments
Schedule 3A has effect.

[43] Part 6, heading

Omit “of disciplinary action”.

[44] Section 88 Appeals on points of law

Omit section 88 (2). Insert instead:
(2) An appeal may be made:

@

()

during an inquiry—within 28 days after the date of the
Committee’ s decision on the point of law which isthe
subject of the apped, or

before the commencement of an inquiry but after the
date of giving notice of the inquiry.
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[45] Section 89

Omit the section. Insert instead:

89 Preliminary appeal on point of law

1)

e
©)

4

An gpped with respect to a point of law may be made to the
Supreme Court:

(&  during aninquiry conducted by the Tribunad, or after a
complaint is referred to the Tribuna and before the
commencement of the inquiry by the Tribunal, or

(b)  during an appea conducted by the Tribunal against the
exercise by the Chairperson or Deputy Chairperson of
the Tribunal of any power under Division 4 of Part 4, or
after an apped is made to the Tribuna against the
exercise of such apower and before the commencement
of the appeal before the Tribunal.

An apped under this section can be made only with the leave
of the Chairperson or a Deputy Chairperson of the Tribunal.

If theinquiry or appeal conducted by the Tribunal has not been
completed when an apped with respect to a point of law is
meade to the Supreme Court, the inquiry or appeal before the
Tribuna is not to continue until the appeal to the Supreme
Court has been disposed of.

The Tribuna must not make any decision that is inconsistent
with the Supreme Court’s determination with respect to the
point of law when it recommences the inquiry or apped.

[46] Section 90 Appeal against Tribunal’'s decisions and actions

Insert after section 90 (1):

(1A)

A personwhoisaparty to an apped to the Tribunal against the
exercise by the Chairperson or a Deputy Chairperson of the
Tribunal of any power under Division 4 of Part 4 (includingthe
complainant in respect of the matter), may apped to the
Supreme Court against:

(8  adecison of the Tribunal with respect to a point of
law, or

(b) the exercise of any power by the Tribuna under
section 87.

Page 30

© Oo~NO O b~ W

10

12
13
14

15
16

17
18
19
20
21

22
23
24

25

26

27
28
29
30
31

32
33

34
35



Medical Practice Amendment Bill 2000

Amendment of Medical Practice Act 1992 Schedule 1

[47] Section 90 (2)
Omit “The apped” . Insert instead “ An apped under this section”.

[48] Section 92 Right of review

Insat “a Peformance Review Pand,” dafter “a Committeg,” in
section 92 (1).

[49] Section 93 The appropriate review body

Omit “Registrar” from section 93 (2).
Insert instead “Registrar of the Tribunal”.

[50] Section 94A
Insert after section 94:

94A  Inquiry into review application

(1) A review under this Division is a review to determine the
appropriateness, at the time of the review, of the order
concerned.

(2) Thereview isnot to review the decision to make the order, or
any findings made in connection with the making of that
decision, unlesssignificant fresh evidenceis produced that was
not previoudy available for consideration, and the appropriate
review body is of the opinion that, in the circumstances of the
case, the decison to make the order, or any finding on which
the decision was based, should be reconsidered.

[51] Section 95
Omit the section. Insert instead:

95 Right of appeal
(1) A person may apped to the Tribunal:

(8  againstasuspensionor extension of asuspension by the
Board under Part 4, or

(b) against conditions imposed by the Board on the
person’s registration under Part 4 or Part 5 or any
ateration of those conditions by the Board, or
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e

©)

(0 against a refusal by the Board to dter or remove
conditions imposed by the Board under Part 4 in
accordance with a request made by the person under
section 69A, or

(d) against a refusa by the Board to dter or remove
conditions imposed on the person’s registration, or to
terminate or shorten a suspension, imposed under Part
5 in accordance with a request made by the person
under section 81A.

An appea may not be made in respect of arequest by a person
that is regected by the Board because it was made during a
period in which the request was not permitted under section
69A or 81A.

An appea must be made within 28 days (or such longer period
as the Registrar may dlow in a particular case) after notice of
the action taken by the Board, or the Board' s refusdl, is given
to the person.

[52] Part 6, Division 5

Insert after Division 4 of Part 6:

Division 5

Appeal against actions of Performance
Review Panel

98A  Appeals against decisions of Panel

@

e

©)

A registered medical practitioner who is the subject of a
performance review by a Performance Review Panel may
gppedl to the Tribuna against a decision of the Panel or any
order or direction made by the Panel under Part 5A.

An appea must be made within 28 days (or such longer period
as the Registrar may dlow in a particular case) after notice of
the decision or the making of the order or direction is given to
the registered medical practitioner.

The appeal must be lodged with the Registrar who isto refer it
to the Tribunal.
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98B

(4)

©)

(©)

The apped is to be dedt with by way of rehearing and fresh
evidence, or evidence in addition to or in substitution for the
evidence received at the performance review, may be given.

The Tribuna may, asit thinks appropriate:
(@  dismissthe apped, or

(b)  makeany finding or exerciseany power or combination
of powers that the Performance Review Pand could
have made or exercised.

An agppea under this section does not affect any finding or
exercise of power with respect to which it has been made until
the Tribuna makes an order on the appedl.

Appeals on points of law

@)

@

©)

4

A registered medical practitioner who is the subject of a
performance review by a Performance Review Panel may
appeal with respect to apoint of law to the Chairperson of the
Tribund or a Deputy Chairperson nominated by the
Chairperson.

An appea may be made:

(@  during aperformance review—within 28 days after the
date of the Panel’s decision on the point of law that is
the subject of the apped, or

(b)  before the commencement of a performance review by
aPand but after the date the practitioner isinformed of
the performance review.

If a performance review has not been completed when an
appeal is made, the Performance Review Pand must not
continue with the performance review until the appeal hasbeen
disposed of.

The Performance Review Panel must not make any decision
that is inconsstent with the Chairperson’s or Deputy
Chairperson’s determination with respect to the point of law.
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[53] Section 99A

Insert after section 99:

99A Code of professional conduct

1)

)

©)
4

©)

The Board may establish acode of professional conduct setting
out guidelines that should be observed by registered medica
practitioners in the conduct of their professiona practice. The
Board may from time to time amend or replace a code of
professiona conduct.

The Minister may require the Board to develop guidelines
relating to any conduct of registered medical practitioners that
the Minister considers should be the subject of a code of
professiona conduct. For that purpose, the Minister may:

(@&  direct the Board to establish a code of professiond
conduct, or

(b) direct the Board to amend or replace a code of
professiona conduct,

so that the code includes guidelines relating to that conduct.

The Board is to comply with any such direction of the
Minister.

The provisions of acode of professiona conduct are arelevant
consideration in determining for the purposes of this Act what

constitutes proper and ethical conduct by aregistered medical
practitioner.

The procedure for the establishment of a code of professiona
conduct is as follows:

(@  the Board is to prepare a proposed code in draft form
and isto prepare an impact assessment statement for the
proposed code in accordance with such requirementsas
the Minister may from time to time determine,

(b)  thedraft code and impact assessment statement are to
be publicly exhibited for a period of at least 21 days,

() theBoardisto seek public comment on the draft code
during the period of public exhibition and public
comment may be made during the period of public
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[54]

[55]

[56]

[57]

exhibition and for 21 days (or such longer period asthe
Board may determine) after the end of that period,

(d)  theBoardisto submit the draft code to the Minister for
approva together with a report by the Board giving
details of public comment received during the period
alowed for public comment and the Board' s response
toit,

(e theBoard isnot to establish the draft code as a code of
professiona conduct unless the Minister approves the
draft.

(6) The procedure for the amendment or replacement of a code of
professiona conduct isthe same asfor the establishment of the
code unless the Minister otherwise directs in respect of a
particular amendment.

Section 102 Fees cannot be sued for until 3 months after bill given

Omit the section.

Section 104 Fees cannot be recovered for medical service provided by
unregistered person

Omit the section.
Section 108 Prohibition against advertising cures for certain diseases
Omit the section.

Section 109 Cancer treatments not to be given or offered by
unregistered persons

Omit the section.
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[58]

Part 7, Division 3

Insert after Divison 2 of Part 7:

Division 3

Other restrictions

112A  Prohibition against accepting benefits for recommendations or

112B  Prohibition

referrals

A peson must not accept from a registered medical
practitioner, or the employer of a registered medical
practitioner, a benefit as inducement, consideration or reward
for the person:

@
(b)

referring another person to the registered medical
practitioner, or

recommending to another person that the other person
use any hedth service provided by the registered
medica practitioner or consult with the registered
medical practitioner in relation to a health matter.

Maximum penalty:

@

(b)

in the case of a corporation, 200 pendty unitsfor afirst
offence or 400 penalty unitsfor asecond or subsequent
offence, or

inany other case, 100 pendty unitsfor afirst offence or
200 pendty units for a second or subsequent offence.

against offering or giving benefits for

recommendation or referrals

A person (the offeror) must not offer or give a registered
medical practitioner, or the employer of a registered medical
practitioner, a benefit as inducement, consideration or reward
for the registered medical practitioner:

@
()

referring another person to the offeror, or

recommending to another person that the other person
use any hedlth service provided by the offeror or consult
with the offeror in relation to a health matter, or
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(60  recommending to another person that the other person
use any headlth product supplied by the offeror.

Maximum penalty:

(@&  inthecaseof acorporation, 200 pendty unitsfor afirst
offence or 400 penalty units for asecond or subsequent
offence, or

(b)  inany other case, 100 pendty unitsfor afirst offence or
200 pendty units for a second or subsequent offence.

112C Exception—advertising and prescribed exceptions
Sections 112A and 112B do not apply:

(& to any recommendation that is made in a public
advertisement, or

(b) inany circumstances prescribed by the regulations as
not being a contravention of section 112A or 112B.

112D Interpretation
(1) InthisDivision:
benefit means money, property or anything else of vaue.

employer of aregistered medical practitioner means a person
who employs aregistered medical practitioner, and includes a
person who istaken to be the employer of aregistered medica
practitioner under section 116B.

recommend a health product includes supply or prescribe the
hedth product.

supply includes sll.

Page 37

co~N OO W NP

10

11
12

13
14

15
16
17

18
19
20
21

22
23

24



Medical Practice Amendment Bill 2000

Schedule 1 Amendment of Medical Practice Act 1992
(2) Foravoidanceof doubt, areferenceinthisDivisontoareferra
or recommendation that is given to a person includes areferral
or recommendation that is given to more than one person or to
persons of a particular class.
[59] Part 8A
Insert after Part 8:

Part 8A Overservicing and unprofessional conduct

116A Prohibition against directing or inciting overservicing or
misconduct

@

@

A person (the employer) who employs a registered medical
practitioner must not direct or incite the practitioner to do
either of the following in the course of professiond practice:

(&  engagein overservicing,

(b)  engagein conduct that would constitute unsatisfactory
professional conduct or professional misconduct.

Maximum penalty:

(@&  inthecaseof acorporation, 400 pendty unitsfor afirst
offence or 800 penalty units for a second or subsequent
offence, or

(b)  inany other case, 200 penalty unitsfor afirst offenceor
400 pendlty units for a second or subsequent offence.

For the purposes of this section, any actions of an agent or
employee of the employer are taken to be actions of the
employer unless the employer establishes:

(@ that the employer had no knowledge of those
actions, and

(b) that the employer could not, by the exercise of due
diligence, have prevented those actions.
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116B

©)

4

Q)

(6)

@

e

If a person is convicted of or made the subject of a criminal
finding for an offence againgt this section in respect of the
actions of an agent or employee of the person, the agent or
employee is for the purposes of this Part taken to have been
convicted of or made the subject of a crimina finding for the
offence a so.

When a court convicts or makes a criminal finding against a
person for an offence against this section, the Clerk or other
proper officer of the court must notify the Director-Generd in
writing of the conviction or crimina finding.

This section does not apply in respect of the employment of a
medica practitioner by any of the following:

(& apublic hedth organisation within the meaning of the
Health Services Act 1997,

(b)  aprivate hospital or day procedure centre,

(¢ a nursing home within the meaning of the Nursing
Homes Act 1988.

In this section:
engage in overservicing means.

(@&  provideaserviceincircumstancesinwhich provision of
the service is unnecessary, not reasonably required or
excessve, or

(b) engage in conduct prescribed by the regulations as
constituting overservicing.

Extended concept of employment

When aregistered medical practitioner engages in the practice
of medicinein the course of the carrying on of abusiness, any
person who owns, manages, controls, conducts or operatesthat
business is for the purposes of this Part taken to employ the
practitioner (in addition to any personwho actually employsthe
practitioner).

When a registered medical practitioner is employed by a
corporation, each of the following personsis for the purposes
of this Part dso considered to be the employer of the
practitioner (in addition to the corporation):
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(@  apersonwhoisadirector, secretary or executive officer
(asdefined in the Corporations Law) of the corporation
or is concerned in the management of the
corporation, or

(b)  any other employee of the corporation in accordance
with whose directions the practitioner is required or
expected to act.

116C Extended concept of carrying on business

@

e

©)

If amedical practitioner engaged in the practice of medicineis
provided, in the course of the carrying on of a business, with
services that facilitate that practice and the operator of the
businessis entitled, in connection with the provision of those
services, to a share or interest in the profits or income arising
from the practice of medicine by the practitioner:

(@ that businessistaken for the purposes of this Part to be
a business that provides the medica services that are
provided by the practitioner in the course of that
practice, and

(b)  the practitioner is taken for the purposes of this Part to
be engaged in the practice of medicinein the course of
the carrying on of that business.

Subsection (1) does not apply in respect of the practice of
medicine by a medical practitioner in such circumstances as
may be prescribed by the regulations as exempt from that
subsection.

For the purposes of this Part, aperson is considered to operate
abusiness if the person:

(& owns, manages, controls, conducts or operates the
business, or

(b) has (within the meaning of section 116G) a
management role or substantia interest in acorporation
that operates the business or a substantial interest in a
trust under which the businessis operated.
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116D Convicted offenders may be prohibited from carrying on
business

@)

2

©)

(4)

©)

The Director-General may by notice in writing given to a
person who has been convicted of or made the subject of a
criminal finding for an offence against this Part prohibit the
person from operating a business that provides medica
services.

The prohibition may be expressed to be:

(@  forafixed period (inwhich casetheprohibition remains
in force only for that fixed period), or

(b)  for an unlimited period subject to an entitlement to
apply after a specified time for the lifting of the
prohibition (in which case the prohibition remains in
force until it islifted).

A prohibition may not beimposed under thissection unlessthe
Director-Generd is of the opinion that the person is not a fit
and proper person to operate a business that provides medica
sarvices. The Director-General is entitled to presume, in the
absence of evidenceto the contrary, that aperson who hasbeen
convicted of or made the subject of a crimind finding for an
offence againgt this Part on 2 or more occasions in any period
of 10 yearsis not a fit and proper person to operate such a
business.

A prohibition under this section may belimited inits operation
in either or both of the following ways:

(@ itmay belimited to specified premises, but only where
the person concerned operates a business that provides
medical services at those premises and a other
premises,

(b) it may belimited to premises within a specified area.

If aprohibition under this section is subject to an entitlement to
apply after aspecified timefor the prohibition to belifted, such
an application may be made to the Director-Genera after that
time. The Director-General may lift the prohibition or confirm
the prohibition and set a further period after which an
gpplication for the prohibition to be lifted can be made under
this subsection.
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116E

116F

116G

Offence of operating business while prohibited

(1) A person who in contravention of aprohibition under this Part
operates a business that provides medica servicesis guilty of
an offence.

Maximum penalty:
(@  inthecaseof acorporation, 400 pendty unitsfor afirst

offence or 800 penalty unitsfor a second or subsequent
offence, or

(b)  inany other case, 200 pendty unitsfor afirst offence or
400 pendlty units for a second or subsequent offence.

(2) If acontinuing State of affairsis created by an offence against
this section the offender is liable to a maximum penalty of:

(& 100 pendlty unitsin the case of a corporation, or
(b) 50 penalty unitsin any other case,

in respect of each day on which that offence continues, in
addition to the pendty specified in subsection (1).

(3) If medicd services are provided on premises on which a
businessis carried on, it is to be presumed for the purposes of
thissection, unlessthe contrary isestablished, that the business
provides those medica services.

Effect of appeal against conviction

A prohibition under this Part has no effect while an appedl is
pending against the conviction or crimina finding for the
offence on which the prohibition is based.

Business interests—effect of prohibition

(1) When acorporation or the trustee of atrust isthe subject of a
prohibition under this Part in connection with the operation of
abusiness operated by the corporation or under the trust:

(@&  each person who has a management role or substantial
interest in the corporation or asubstantia interest in the
trust is for the purposes of this Part taken to be the
subject of that prohibition aso, and
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116H

@

©)

4

(b) each corporation in which a person referred to in
paragraph (d) has a management role or substantial
interest is for the purposes of this Part taken to be the
subject of that prohibition aso (whether or not the
corporation was in existence at the time of the relevant
offence), and

() thetrustee and any manager of atrust in which aperson
referred to in paragraph (a) has a substantial interest is
for the purposes of this Part taken to be the subject of
that prohibition also (whether or not the trust was in
existence at the time of the relevant offence).

A person is consdered to have a management role or
substantial interest in a corporation if:

(@  thepersonisadirector, secretary or executive officer (as
defined in the Cor porations Law) of the corporation, or

(b)  the person is entitled to more than 10% of the issued
share capital of the corporation (with the shares to
which aperson isentitled including sharesin which the
person or an associate of the person has a relevant
interest within the meaning of the Corporations Law).

A person is considered to have a substantia interest in atrust
if the person (whether or not as the trustee of another trust) is
the beneficiary in respect of more than 10% of the value of the
interestsin the trust.

The regulations may create exceptions to this section.

Power to require information from convicted persons and
others

@

When a corporation or the trustee of atrust is convicted of or
made the subject of a crimina finding for an offence against
this Part in connection with the operation of a business
operated by the corporation or under the trust the
Director-General may require certain persons to provide
specified information to the Director-General, as provided by
this section.
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e

©)

(4)

Q)

(6)

The corporation or trustee may be required to provide
information that the Director-General may reasonably require
to ascertain the identity of each person who has amanagement
role or substantia interest in the corporation or a substantial
interest in the trugt.

A person whom the Director-General reasonably believes has
amanagement role or substantial interest in the corporation or
a substantial interest in the trust may be required to provide
information that the Director-General may reasonably require
to ascertain:

(@&  theidentity of each corporationinwhich that person has
amanagement role or substantial interest, or

(b)  theidentity of the trustee and any manager of atrust in
which that person has a substantial interest.

A requirement to provide information is to be imposed by
directioninwriting served on the person, corporation or trustee
concerned. The direction must specify aperiod of not lessthan
7 days as the period within which the required information
must be provided.

A person who fails without reasonable excuse to comply with
arequirement under this section is guilty of an offence.

Maximum penalty:
(@ inthecaseof acorporation, 400 pendty unitsfor afirst

offence or 800 penalty unitsfor asecond or subsequent
offence, or

(b)  inany other case, 200 pendty unitsfor afirst offence or
400 pendlty units for a second or subsequent offence.

A person who in purported compliance with a requirement
under this section provides information that is fase or
mideadinginamateria particular isguilty of an offenceunless
the person satisfies the court that he or she did not know and
could not reasonably be expected to have known that the
information was false or mideading.

Maximum penalty:

(@  inthecaseof acorporation, 400 pendty unitsfor afirst
offence or 800 penalty unitsfor a second or subsequent
offence, or
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Medical Practice Amendment Bill 2000
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116l

116J

(b)  inany other case, 200 penalty unitsfor afirst offenceor
400 pendlty units for a second or subsequent offence.

Evidentiary certificate

1)

@
©)

The Director-General may issue a certificate to the effect that
aperson specified in the certificate is or was prohibited under
this Part from operating a business that provides medica
services during a period specified in the certificate.

Such acertificate is evidence of the matters certified.

A certificate purporting to be a certificate issued by the
Director-Generd under this section is presumed to have been
S0 issued unless the contrary is established.

Authorised persons—special provisions

@

e

©)

4

Despite section 118, an authorised person may, for the purpose
of ascertaining whether the provisions of this Part are being
complied with, exercise the powers conferred by Part 9 to enter
premises without the consent of the owner or occupier of the
premises, and without a search warrant.

However, an authorised person is not entitled to enter apart of
premises used for residential purposes, except:

(@  with the consent of the occupier of that part of the
premises, or

(b)  under the authority of a search warrant granted as
referred to in Part 9.

Any information obtained by, or provided to, an authorised
person who enters premises for the purpose of ascertaining
whether the provisions of this Part are being complied with is
not inadmissible in proceedings merely because the
proceedings do not relate to a contravention of this Part.

A referencein Part 9 to afunction conferred or imposed on, or
exercised by, an authorised person under that Part is taken to
include afunction conferred or imposed on, or exercised by, an
authorised person under this section.
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[60] Section 120 Powers of entry, search and seizure

Insert after section 120 (3) (e):
(el) power to take such photographs, filmsand audio, video
and other recordings as the authorised person considers
necessary,

[61] Section 121 Offences

Omit “Maximum penalty: 5 penalty units’ from section 121 (1).
Insert instead:
Maximum penalty:
(@  for an offence under paragraph (a) or (b)—50 penalty
units, or

(b)  for an offence under paragraph (c) or (d)—20 penalty
units.

[62] Section 122
Omit the section. Insert instead:

122 Self-incrimination

(1) A personisnot excused from answering any question asked by
an authorised person under this Part on the ground that the
answer might tend to incriminate the person.

(2) However, any information furnished by a natural person in
answering aquestion asked by an authorised person under this
Part is not admissible againgt the person in any criminal
proceedings (except proceedings for an offence against section
121 or 188) if:

(@  the person objected at the time of doing so on the
ground it might incriminate the person, or

(b)  the person was not warned on that occasion that the
person may object to furnishing the information on the
ground it might incriminate the person.
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[63]

[64]

(3) A person is not excused from producing any record to an
authorised person under this Part on the ground that the record
might tend to incriminate the person, and any such record isnot
inadmissible in evidence against the person in crimina
proceedings on the ground that the record might incriminate the
person.

Note. Section 187 of the Evidence Act 1995 provides that the privilege
against self-incrimination does not apply to bodies corporate.

Section 123 Offence of impersonating authorised person

Omit “2 pendty units’. Insert instead “50 penalty units’.

Sections 127A-127C

Insert after section 127:

127A Practitioners to submit annual return

(1) A registered medical practitioner must, on or before the return
date in each year, furnish in writing to the Board in a form
approved by the Board areturn for the return period specifying
the following information:

@

(b)

©

(d)

details of any conviction of the practitioner for an
offence, in this State or elsewhere, during the return
period (together with details of any pendty imposed for
the offence),

details of the making of a sex/violence crimina finding
againg the practitioner for an offence, in this State or
elsawhere, during the return period (together with
details of any penalty imposed for the offence),

details of the making of a crimina finding against the
practitioner for an offence committed in the course of
the practice or purported practice of medicine, in this
State or elsewhere, during the return period (together
with details of any penalty imposed for the offence),

details of any criminal proceedings pending against the
practitioner at the end of the return period in this State
or elsawhere for a sex or violence offence aleged to
have been committed in the course of the practice or
purported practice of medicine,
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127B

C)

(f)

@

(h)
@)

details of any significant illness (physical or mental)
from which the practitioner suffered at any time during
the return period and that may reasonably be thought
likely to detrimentally affect the practitioner’s physical
or mental capacity to practise medicine,

details of any suspension of, cancdlation of, or
imposition of conditions on, the registration of the
prectitioner as a medica practitioner in another
jurisdiction (either within Australiaor € seawhere) during
the return period,

astatement of whether the practitioner has been refused
registration as a medica practitioner in another
jurisdiction (either within Australiaor e sewhere) during
the return period,

details of any continuing professona education
undertaken by the practitioner during the return period,

such other information as may be prescribed by the
regulations.

(2) TheBoard may requireareturn under thissectionto beverified
by statutory declaration.

(3) This section does not gpply in respect of an offence if the
offenceis an excluded offence.

In this section:

return date means a date notified to registered medica
practitioners by the Board in writing a least 1 month in

(4)

charges

advance.
return period meansthe period of 12 months ending 2 months
before the return date.
Practitioners to notify convictions, criminal findings and
(1) A registered medica practitioner must notify the Board in
writing within 7 days after:
(@  thepractitioner is convicted of an offence or made the

subject of asex/violencecrimina finding for an offence,
in this State or elsawhere, giving details of the
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[65]

[66]

[67]

()

conviction or criminal finding and any penalty imposed
for the offence, or

criminal  proceedings are commenced against the
practitioner in respect of a sex or violence offence
dleged to have been committed, in this State or
elsawhere, in the course of the practice or purported
practice or medicine.

(2) This section does not gpply in respect of an offence if the
offenceis an excluded offence.

127C Board may request further information from practitioner

(1) The Board may by notice to a registered medical practitioner
request the practitioner to provide to the Board, within a
reasonable period specified in the notice, further information
about any complaint or other matter concerning the practitioner
that has come to the attention of the Board.

(2) A registered medica practitioner must not, without reasonable
excuse, fail to comply with any such request.

Section 130 Membership

Omit “18 members’ from section 130 (1).
Insert instead “20 members’.

Section 130 (2) (d)

Omit “aregistered medica practitioner”. Insert instead “a person”.

Section 130 (2) (g)

Omit the paragraph. Insert instead:

@

6 are to be persons nominated by the Minister, not less
than 4 of whom areto be personswho, in the opinion of
theMinister, areconversant with theinterestsof patients
as consumers of medical services.
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[68] Section 135 Annual report
Insert at the end of section 135 (1) (b):

,and

(o)  dl mattersreferred to a Performance Review Panel for
performancereview during that year, or referred to such
aPanel beforethat year but which (in the opinion of the
Board) had not, at the commencement of that year, been
finaly disposed of, and

(d)  the results of all performance reviews conducted by
Performance Review Panels that were finally disposed
of during that year.

[69] Section 135 (2)

Omit the subsection. Insart instead:

2

This section does not require the identity of a complainant, a
person who notifies a professional performance matter to the
Board, any person about whom a complaint ismade or whois
the subject of a performance review or any other person to be
disclosed in an annua report.

[70] Section 135A

Insert after section 135:

135A Information to be made available to public

1)

e

The Board is to ensure that the following information, in
relation to aregistered medical practitioner, is made available
to the public on request:

(& any conditions imposed on the registration of the
practitioner,

(b)  any other order madein respect of the practitioner under
this Act.

This section does not require the Board to disclose anything
that the Board considers relates solely or principaly to the
physical or menta capacity of a person to practise medicine.
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[71]

[72]

[73]

[74]

[75]

Section 143, heading
Omit the heading. Insert instead “ Consultants’.

Section 150
Omit the section. Insert instead:

150 Payment of non-judicial Tribunal members

(1) A member of the Tribuna (other than the Chairperson or a
Deputy Chairperson) iswhilesitting on the Tribund entitled to
be paid by the Board at arate determined by the Board.

(2) Therateisto be determined by the Board having regard to the
rate paid to witnesses who give expert evidence in the
Supreme Court.

Section 162 Representation before the Tribunal

Insert after section 162 (2):

(3) Thissection does not prevent the Tribuna from proceedingin
the absence of theregistered medical practitioner concerned, as
long as the practitioner has been given notice of theinquiry or

appedl.
Section 166 Statement need not contain confidential information

Omit section 166 (4). Insert instead:

(4) This section does not affect the power of a court to make an
order for the discovery of documentsor to require the giving of
evidence or the production of documents to a court, subject to
the provisions of this Act relating to protected reports.

Section 169 Membership of Committee

Omit section 169 (4). Insert instead:

(4) A member of aCommittee, while sitting on the Committee, is
entitled to be paid by the Board at a rate determined by the
Board.
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(5) Therateisto be determined by the Board having regard to the
rate paid to withesseswho give expert evidencein the Supreme
Court.

[76] Section 174
Omit the section. Insert instead:

174 Chairperson may exercise certain powers of Committee

(1) The chairperson of a Committee may exercise the following
powers of the Committee:

(@  power to terminate an inquiry,
(b)  power to hand down adecision of the Committee onan
inquiry.
(2) A power of the Committee exercised by the chairperson of the

Committee under this Act is taken to have been exercised by
the Committee.

[77] Section 177 Representation at inquiry

Insert after section 177 (3):

(4) Thissection does not prevent aCommittee from proceedingin
the absence of the practitioner concerned or the complainant,
aslong as they have been given notice of the inquiry.

[78] Section 181 Statement need not contain confidential information

Omit section 181 (4). Insert instead:

(4) This section does not affect the power of a court to make an
order for the discovery of documents or to require the giving of
evidence or the production of documentsto a court, subject to
the provisions of this Act relating to protected reports.

[79] Section 182 Impaired Registrants Panel

Omit “A Pand” from section 182.
Insert instead “An Impaired Registrants Pandl”.
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[80]

[81]

[82]

Sections 183 and 184

Omit “aPand” wherever occurring in sections 183 (2) and 184.
Insert instead “an Impaired Registrants Pandl”.

Section 183 (3) and (4)

Omit section 183 (3). Insert instead:
(3) A member of an Impaired Registrants Panel, while sitting on

(4)

Part 13A
Insert after Part 13:

Part 13A

the Pand, is entitled to be paid by the Board a a rate
determined by the Board.

Therate isto be determined by the Board having regard to the
rate paid to withesseswho give expert evidencein the Supreme
Couirt.

Performance Review Panels and
ASSessors

184A Performance Review Panels

184B

@
e

Thereareto be Performance Review Pane sfor the purposes of
this Act.

A Pand has and may exercise the jurisdiction and functions
conferred or imposed on it by or under this or any other Act.

Constitution of Panel

1)

)

When the Board decides to require a Performance Review
Pand to conduct a performance review of the professional
performance of aregistered medica practitioner, the Board is
to appoint 3 persons to sit as the Panel for the purpose of that
performance review.

Of those 3 persons.
(8  2areto beregistered medica practitioners, and

(b) oneistobealay person (that is, aperson who isnot a
registered medica practitioner).
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184C

184D

184E

(3) One of the members of the Pand is to be appointed by the
Board as chairperson of the Pandl.

(4) A person may be appointed to sit on aPanel whether or not the
person is a member of the Board, but not if the person has
previoudy dedlt with the particular matter before the Panel in
his or her capacity as amember of the Board.

(5) A member of aPand, while sitting on the Pand, is entitled to
be paid by the Board at arate determined by the Board.

(6) Therateisto be determined by the Board having regard to the
rate pad to witnesses who give expert evidence in the
Supreme Court.

Decisions of Panel

A decison supported by a magority of members of a
Performance Review Pand is the decision of the Pandl.

Certain powers may be exercised by chairperson

(1) Thechairperson of a Performance Review Panel may exercise
the following functions of a Pand:

(&  power to terminate a performance review,

(b) power to hand down a decision of the Pandl on a
performance review.

(2) Any power of aPerformance Review Pand that isexercised by
the chairperson of the Pand under this Act is taken to have
been exercised by the Pandl.

Assessors

(1) The Board may appoint suitably qudified persons to be
assessors for the purposes of this Act.

(2) Assessorsareto be appointed on such terms and conditions as
the Board thinks fit.

(3) Anassessor has such functions as are conferred on an assessor
by this Act and such other functions, in connection with Part
5A, as may be conferred on an assessor by the Board.
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[83]

[84]

[85]

[86]

Section 186 Student registration

Omit section 186 (1). Insert instead:
(1) A personisnot entitled:

@

()

to undertake a course of medica study at a Medicd
School inthe State accredited by the Australian Medical
Council, or

to undertake aclinical placement in a public hospitd in
the State under the auspices of an educationd
ingtitution accredited by the Australian Medical Council,

unless the person is registered with the Board as a medica
student.

Section 186 (2)

Insert “or clinical placement” after “course of study”.

Section 187 Offences by corporations

Omit section 187 (1). Insert instead:

(1) If a corporation commits an offence against this Act or the
regulations under this Act, each person who isadirector of the
corporation, or who is concerned in the management of the
corporation, is taken to have committed the same offence
unless he or she proves that:

@
(b)

the offence was committed without his or her
knowledge, and

he or she exercised al such duediligenceto prevent the
commission of that offence as he or she ought to have
exercised, having regard to the nature of his or her
functionsin that capacity and to al the circumstances.

Section 188 Penalties for false statements etc

Insat “, a Parformance Review Pand” after “a Committee” wherever

occurring.
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[87] Section 189 Protection from liability

Omit section 189 (). Insert instead:
(00  anlImpared Registrants Pandl, or
(cl) aPeformance Review Pand, or
(c2) anassessor, or
(c3) an authorised person, or

[88] Section 189 (f)

Omit “a Pandl” wherever occurring.

Insert instead “an Impaired Registrants Pandl, a Performance Review
Panel”.

[89] Section 190 Confidentiality

Omit section 190 (b). Insert instead:

(b)  in any other case—with the consent of the person to
whom the information relates or from whom the
information was obtained, or

[90] Sections 190A and 190B
Insert after section 190:

190A Medical reports

(1) This section applies to a report made in connection with a
medical examination of a person (a medical report), being a
report that is obtained for the Board pursuant to:

(@  arequirement made by the Board under section 54 or
78A, or clause 17 of Schedule 1, or

(b) acondition of registration or an order imposed by a
person or body exercising functions under this Act.

(2) Suchamedicd report may not be admitted or used in any civil
proceedings before a court except with the consent of

(&  the person giving the report, and
(b)  the person who isthe subject of the report.
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[91]

[92]

190B

©)

(4)
Q)

A person may not be compelled to produce such a medical
report or to give evidence in relation to the report or its
contents in any such civil proceedings.

Such amedicd report isa protected report for the purposes of
this Act.

In this section:

court includes any tribunal, authority or person having power
to require the production of documents or the answering of
questions, but does not include the Tribuna, a Committee or a
Performance Review Pand or the Supreme Court (in respect of
appea proceedings under this Act).

report includesacopy, reproduction and duplicate of thereport
or any part of the report, copy, reproduction or duplicate.

Confidentiality of protected reports

@)

@

A person must not directly or indirectly make a record of or
discloseto any person any information contained in aprotected
report which has come to the person’ s notice in the exercise of
the person’s functions under this Act, except for the purposes
of exercising functions under this Act.

Maximum penalty: 50 pendty units.

This section does not prevent the disclosure of a protected
report to the Commission.
Note. Protected reports are medical reports (as referred to in

section 190A), reports by an Impaired Registrants Panel to the Board and
reports by assessors.

Section 191 Notification of certain matters to other States

Insert after section 191 (b):

(bl) any order made under this Act by a Performance
Review Pandl, or any report made by such aPane to the
Board in respect of a performance review,

Section 191 (c)
Omit “aPand”. Insert instead “an Impaired Registrants Panel”.
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[93] Sections 191A and 191B

Insert after section 191:

191A Board is to consult with affected third parties

1)

2

©)

If an order or direction of the Tribuna, a Committee or a
Performance Review Panel with respect to aregistered medical
practitioner requires the Board to approve any matter and the
terms of the approval will, in the opinion of the Board, impose
an appreciable burden on an identifiable third party in
connection with the practitioner’s practice, the Board:

(& is to give the third party an opportunity to make
submissionsto the Board with respect to the matter, and

(b) s to take any such submission into account before
giving any approval, and

(o) istogivenoticeof thetermsof the approval to thethird
party affected.

An example of an approva that may impose an appreciable
burden on an identifiable third party in connection with a
registered medical practitioner’s practice is an approval of an
arrangement under which an identified third party is required
to supervise the practitioner’s practice.

In this section:

third party means a person other than the registered medical
practitioner to whom an order or direction relates, but does not

include aperson or body exercising functions conferred by this
Act or the Health Care Complaints Act 1993.

191B Notification of orders to practitioner's employer and others

@

The Board is required to give notice of any order made in
respect of aregistered medica practitioner under this Act, or
the imposition of conditions on the registration of aregistered
medical practitioner, to the following persons:

(@  theemployer (if any) of the practitioner concerned,

(b)  the chief executive officer (however described) of any
public hedth organisation in respect of which the
practitioner concerned is a vigiting practitioner or is
otherwise accredited,
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©

(d)

the chief executive officer (however described) of any
private hospital or day procedure centre in respect of
which the practitioner concerned is accredited,

the chief executive officer (however described) of any
nursng home (within the meaning of the Nursing
Homes Act 1988) in respect of which the practitioner
concerned is accredited.

(2) Thenoticeisto be given within 7 days after:

@

()

in the case of an order made or conditions imposed by
the Board—the date the order is made or the conditions
are imposed, or

in any other case—the date the Board is given acopy of
the decision of the body that made the order or imposed
the conditions.

(3) The notice is to include such information as the Board
considers appropriate.

[94] Sections 192A and 192B

Insart after section 192

192A Evidentiary certificates and evidence of entry in Register
(1) A certificate purporting to have been signed by the Registrar to

the effect that:

(@  aperson specified in the certificate was or was not a
registered medical practitioner a a time or during a
period so specified, or

(b)  the name of a person specified in the certificate was
removed from the Register at atime so specified, or

(©  aperson specified in the certificate was suspended from
practising medicine from atime so specified and for a
period so specified, or

(d) a condition, particulars of which are set out in the

certificate, was, a atime or during aperiod so specified:

0] imposed on the registration of a person so
specified, or

(i)  revoked or not in force,
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e
©)

is, without proof of the signature of the person by whom the
certificate purports to have been signed, admissible in any
proceedings and is prima facie evidence of the matter certified
init.

An entry in the Register is admissible in any proceedings and
is primafacie evidence of the matter stated init.

A document purporting to be acopy of an entry in the Register,
purportedly signed by the Regidtrar, is admissible in any
proceedings and is prima facie evidence of the matter stated
init.

192B  Application of Criminal Records Act

For the purposes of the application of this Act in respect of a
crimina finding, the Criminal Records Act 1991 gpplies in
respect of a crimind finding asif section 8 (2) and (4) of that
Act were omitted.

Note. Section 8 (2) and (4) of the Criminal Records Act 1991 make
special provision for when criminal findings become “spent” under that Act.
The omission of those subsections will mean that in determining when a
criminal finding becomes spent for the purposes of this Act, criminal
findings will be treated as ordinary convictions and the relevant crime-free
period will be as provided by section 9 of that Act.

[95] Section 194 Regulations

Omit “5 pendty units’ from section 194 (4).
Insert instead “ 10 pendty units’.

[96] Schedule 1 Registration procedure

Insart after clause 3:

3A Disclosure of convictions, criminal findings and charges

@

The Board may require an applicant for registration to disclose:

(@  detailsof any offence for which the applicant has been
convicted or made the subject of acrimina finding, in
this State or elsawhere (together with details of any
penalty imposed for the offence), other than an excluded
offence, and
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@
©)

(b)  detailsof any crimina proceedings pending against the
gpplicant in this State or elsewhere for asex or violence
offence.

The Board may require a disclosure for the purposes of this
clause to bein the form of a statutory declaration.

Any power of the Board to require disclosure of a conviction
or crimina finding for an offence or to have regard to the
conviction of or the making of acrimind finding in respect of
an applicant for registration for an offence extends to a
conviction or criminal finding for an offence committed before
the commencement of this clause.

Note. The Criminal Records Act 1991 makes provision for convictions to
become “spent” after a certain crime-free period. If a conviction of a person

is spent, the person is not required to disclose the conviction under this
section (see section 12 of that Act).

[97] Schedule 1, clause 9

Omit the clause. Insert instead:

9 Inquiries by Board

@

@
©)

The Board may hold an inquiry, in such cases as it considers
appropriate, into the dligibility of an applicant to be registered
asamedica practitioner.

An inquiry may include an inquiry into the applicant’s
competence to practise medicine.

Inthis clause, areferenceto the eigibility of an applicant to be
registered as amedical practitioner includes the following:

(@ the digibility of an applicant who has been granted
regigtration of a kind referred to in section 5
(conditional registration for interns) or section 9
(non-practising registration) to be granted registration of
akind referred to in section 4 (genera registration),

(b) the eigibility of an gpplicant whose name has been
removed from the Register, and whose application for
registration is not required to be rejected under section
14, to bere-registered as amedica practitioner.
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[98]

[99]

[100]

Schedule 1, clause 13

Insert at the end of clause 13:

(2) Thisclause doesnot prevent aninquiry from proceedingin the
absence of the person in relation to whom the inquiry is being
held, aslong as the person has been given notice of theinquiry
under clause 11.

Schedule 1, clause 13A
Insert after clause 13:

13A Commission to be notified of inquiry

(1) The Commission is to be given at least 7 days notice of an
inquiry and may, if the Board consents, appear at the inquiry.

(2) TheCommission may appoint an officer of the Commission to
gppear a the inquiry on behaf of the Commission.

(3) This clause does not apply if the inquiry relates solely or
principally to the physical or mental capacity of an applicant to
practise medicine.

Schedule 1, clause 15

Omit the clause. Insart instead:

15 Constitution of Board for inquiry

(1) If the Board decides to hold an inquiry, the Board is to
gppoint 3 persons to conduct the inquiry.

(2) The persons appointed to conduct the inquiry need not be
members of the Board.

(3) The persons appointed to conduct an inquiry are taken to
congtitute the Board for the purposes of the inquiry and,
accordingly, may exercisethefunctionsof theBoard inrelation
to the inquiry.

(4) Thepersonsso appointed aretaken to be membersof theBoard
for the purposes of this Act and may exercise the functions of
such a member in relation to an inquiry.
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[101]

[102]

[103]

[104]

[105]

Schedule 1, Part 3A, heading
Insert “Part 3A Decisons of Board” before clause 18.

Schedule 1, clause 18

Omiit the clause. Insart instead:

18 Decisions of Board in an inquiry

A decision supported by at least 2 of the 3 persons appointed
to conduct an inquiry under Part 3, on the inquiry or any
guestion arising during the inquiry, is adecision of the Board.

Schedule 1, clause 19

Insert “held under Part 3" after “inquiry” in clause 19 (1).

Schedule 1, clause 19 (2)

Omit the subclause. Insert instead:
(2) The statement of a decison must:
(@&  givethereasonsfor the decison, and

(b)  include information about any apped rights the person
has under section 17.

Schedule 1, clause 19A
Insert after clause 19:

19A Details of decision to refuse application to be supplied to
applicant

(1) If the Board refuses or rejects an gpplication for registration,
without holding an inquiry under Part 3, the Board must
provide the applicant with a written statement of the decison
of the Board and must do so within one month after the
decision is made.

(2) The statement of a decison must:
(&  givethereasonsfor the decison, and

(b)  include information about any appedl rights the person
has under section 17.
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©)

The Board may also provide a statement of a decision to such
other persons as the Board thinks fit.

[106] Schedule 1, clause 20

Omit “the statement of adecison” from clause 20 (1).
Insert instead “a statement of adecision”.

[107] Schedule 1, clauses 21 and 22

Omit the clauses. Insart instead:

@)
e
©)

(4)

©)

@

e

21 Board is to keep Register

The Board isto keep aregigter, called the Register of Medica
Practitioners for New South Wales.

The Regigter is to be kept in such form as the Board
determines.

The Register must be available for inspection by any person:

(@& in person a the office of the Board at al reasonable
times, and

(b) by such other means (such as Internet access) and at
such other times as the Board determines.

The Board may charge afee for an ingpection of the Register,
not exceeding such amount as may be prescribed by the
regulations.

The Board may carry out searches of the Register on aperson’s
behalf and may charge such fee asit determines for the search.

Information to be recorded in Register

The Board is to record in the Register such particulars of the
registration of each registered medica practitioner asthe Board
considers appropriate, subject to the regulations. The
regulations may make provision for or with respect to the
information to be recorded in the Regigter.

The Board may, on application by a registered medical
practitioner and payment of the prescribed fee, record in the
Register any particulars in addition to those required to be
recorded in the Register, as the Board approves.
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©)

The Board must make such other recordingsin the Register as
may be necessary for the purpose of maintaining the Register
as an accurate record of the particulars relating to each
registered medical practitioner.

[108] Schedule 2 Proceedings before a Committee or the Tribunal

Insart after clause 3:

3A Submissions by third parties

@

@

©)

(4)

If as a result of an inquiry or appea a Committee or the
Tribuna proposes to give a direction or make an order under
section 61 (Genera powersto caution, reprimand, counsel etc)
and the Committee or the Tribund is of the opinion that the
direction or order will impose an appreciable burden on an
identifiable third party, in connection with aregistered medical
practitioner’s practice, the Committee or the Tribunal:

(@& is to give the third party an opportunity to make
submissions with respect to the direction or order, and

(b) is to take any such submission into account before
giving the direction or making the order.

If a Committee or the Tribunal decides to give a direction or
make an order that will, in the opinion of the Committee or the
Tribuna, imposean appreciable burden on anidentifiablethird
party in connection with a registered medical practitioner’s
practice, the Committee or the Tribund is to give the third
party notice of thedirection or order as soon as practicable after
it isgiven or made.

An example of a direction or order that may impose an
appreciable burden on an identifiable third party in connection
with aregistered medical practitioner’ spracticeisadirection or
order that has the effect of requiring the medica practice of a
registered medical practitioner to be supervised by anidentified
third party.

Thisclause doesnot apply in respect of any power exercised by
a Committee or the Tribunal under section 164 or 178.
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[109]

[110]

[111]

[112]

[113]

(5) Inthisclause:

third party means a person other than the registered medical
practitioner to whom an inquiry or appeal relates, but does not
include aperson or body exercising functions conferred by this
Act or the Health Care Complaints Act 1993.

Schedule 2, clause 4 (c)

Insert “or the making of a criminal finding in respect of” after
“conviction of”.

Schedule 2, clause 11

Omiit the clause.

Schedule 2, clause 12 (1) (c)

Insert at the end of clause 12 (1) (b):
, or
(c)  the complaint before the Committee or the Tribunal is
withdrawn.

Schedule 2, clause 12 (3)

Insert after clause 12 (2):

(3) The power conferred on a Committee or the Tribuna by this
clause may be exercised by the chairperson of the Committee
or the Tribunal, and in such a case is taken to have been
exercised by the Committee or the Tribunal.

Schedule 3, Provisions relating to the members and procedure of the
Board

Omit “10 members’ from clause 10. Insart instead “11 members’.
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[114] Schedule 3A
Insert after Schedule 3:

Schedule 3A Provisions relating to performance

assessments
(Section 86S)

Part 1 Provisions relating to assessors

1 General

2

1)

2
©)

4

1)

An assessor may exercise the powers conferred by this Part
only for the purpose of conducting an assessment of the
professiona performance of a registered medica practitioner
when required by the Board or a Performance Review Pandl.

An assessment is to be conducted in accordance with any
directions given by the Board or a Performance Review Pandl.

If the Board or a Pandl instructs an assessor to limit hisor her
assessment to a particular aspect or aspects of a registered
medica practitioner’ sprofessional performance, the assessment
isto be limited to that aspect or those aspects.

However, an assessor may assess other aspects of the
professiona performance of aregistered medical practitioner if
during the course of an assessment the assessor forms the
opinion that other aspects of the professonal performance of
the practitioner may be unsatisfactory and should be assessed.

Entry to premises

An assessor may at any reasonable time enter and ingpect:

(@  any premises that the assessor reasonably believes are
used by aregistered medica practitioner in connection
with his or her professiond practice, and

(b)  any premises in or on which the assessor reasonably
believes records relating to the carrying out of a
professional practiceby aregistered medical practitioner
are kept.
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(2) An assessor may enter premises only:

©)

@
(b)

with the consent of the occupier and the medica
practitioner to whom the assessment relates, or

after having given the occupier of the premises, and the
medical practitioner to whom the assessment relates, at
least 14 days notice of the assessor’s intention to enter
the premises.

On premises entered on the basis that they are used by a
registered medicd practitioner in connection with his or her
professiona practice, an assessor has the following powers:

@

(b)

©

(d)

©

()
@

power to examine any equipment that the assessor
reasonably believesis, has or may beused in connection
with the professional practice,

power to take photographs of the premises, or of any
equipment on the premises (being equipment that the
assessor reasonably believesis, has or may be used in
connection with the professiond practice),

power to require the production of and inspect any
stocks of any substance or drugs in or about those
premises,

power to require any person on those premises to
produce any records in the possession or under the
control of that person relating to the carrying out of that
professiona practice,

power to take copies of, or extracts or notes from, any
such records,

power to ask questionsof any person on those premises,

power to require the owner or occupier of those
premises to provide the assessor with such assistance
and facilitiesasis or are reasonably necessary to enable
the assessor to exercise the functions of an assessor
under this clause.
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(4)

©)

(6)

)

On premises entered on the basis that records relating to the
carrying out of professiona practice by a registered medica
practitioner are kept there, an assessor has the following
powers:

(& power to require any person on those premises to
produce any records in the possession or under the
control of that person and relating to the carrying out of
that professiond practice,

(b)  power to take copies of, or extracts or notes from, any
such records.

This clause does not authorise an assessor to enter any part of
premisesthat isbeing used for residentia purposes except with
the consent of the occupier.

This clause does not authorise an assessor to require a person
to answer any question, and a failure or refusa by a person
answer any question does not congtitute an offence against
clause 5.

However, a falure or refusal by a registered medica
practitioner, without reasonable excuse, to answer any question
asked by an assessor is evidence that the professiona
performance of the registered medical practitioner is
unsatisfactory.

3 Power to conduct assessment exercise

@

@

©)
4

An assessor may, by notice given to a registered medical
practitioner who is the subject of an assessment, require the
registered medical practitioner to take part in an assessment
exercise.

An assessment exercise is an exercise during which the
assessor observes and assesses the professional performance of
the registered medical practitioner.

If practicable, an assessment exercise is to be based on a
smulated clinical situation (for example, amock consultation).

However, an assessment exercise may be based on an actua
clinical stuation (that is, an actud consultation or examination
or thegiving or performance of any other medical treatment, by
aregistered medical practitioner) if asmulated exerciseis not
practicable in the circumstances.
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4

Q)
(©)

)

®)

The time and place for, and the length of, the assessment
exercise must be reasonable.

A failure or refusal by aregistered medica practitioner to take
part in, or to continue with, an assessment exercise does not
condtitute an offence againgt clause 5.

However, a failure or refusd by a registered medical
practitioner, without reasonable excuse, to take part in or to
continue with an assessment exercise is evidence that the
professiona performance of the registered medical practitioner
Is unsatisfactory.

This clause does not authorise an assessor to be present during
any medica examination of a person, or at the giving or
performance of any other medica service or treatment by a
registered medical practitioner in respect of a person, without
the consent of the person.

Answers to questions

@

e

©)

Any information furnished by aperson in answering aquestion
asked by an assessor for the purposes of an assessment under
Part 5A of this Act is not admissible againgt the person in any
civil proceedings before a court except with the consent of the
person.

Subclause (1) does not extend to any information furnished by
aperson that is arecord required to be kept by or under this or
any other Act.

In this clause:

court includes any tribunal, authority or person having power
to require the production of documents or the answering of
questions, but does not include the Tribunal, a Committee or a
Performance Review Pand or the Supreme Court (in respect of
appeal proceedings under this Act).

5 Offences

A person must not:

(@&  prevent an assessor from exercisng any function
conferred or imposed on the assessor under this Part, or

(b)  hinder or obstruct an assessor in the exercise of any
such function, or
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()  furnish an assessor with information knowing it to be
fase or mideading in amateria particular.

Maximum penalty:

(@  for an offence under paragraph (a) or (b)—50 pendlty
units, or

(b)  for an offence under paragraph (c)—20 penalty units.

6 Offence of impersonating assessor

A person must not impersonate or fasely represent that the
pperson is an assessor.

Maximum penalty: 50 pendty units.

7 Certificates of authority

8

@
e

An assessor isto be provided with a certificate of authority in
aform approved by the Board.

An assessor must, on exercising in any place any function of
the assessor under this Part, produce the assessor’ s certificate
of authority to any person apparently in charge of the place
who requests its production.

Confidentiality of assessor’s report

@

@

©)

A report by an assessor to the Board or a Performance Review
Pand about his or her assessment of the professiona
performance of a registered medica practitioner may not be
admitted or used in any civil proceedings before a court except
with the consent of:

(@&  the person giving the report, and
(b)  theregistered medicd practitioner concerned.

A person may not be compelled to produce thereport or to give
evidence in relation to the report or its contents in any such
civil proceedings.

A report referred to in this clause is a protected report for the
purposes of this Act.
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(4)

In this clause:

court includes any tribunal, authority or person having power
to require the production of documents or the answering of
questions, but does not include the Tribunal, aCommittee or a
Performance Review Pand or the Supreme Court (in respect of
appea proceedings under this Act).

report includesacopy, reproduction and duplicate of thereport
or any part of the report, copy, reproduction or duplicate.

Part 2 Provisions relating to performance reviews

9 Conduct of performance review

10

@
e

©)

A performance review is to be conducted in the manner
determined by the Performance Review Pandl.

The performance review is to be conducted:

(@  with as little formality and technicality, and as much
expedition, as the requirements of this Act and the
proper consideration of the matter permit, and

(b)  inthe absence of the public.

In conducting a performance review a Performance Review
Pand is not bound by the rules of evidence but may inform
itself on any matter in any way it thinks appropriate.

Power to summon witnesses and take evidence

@

@
©)

The chairperson of a Performance Review Pand may summon
a person to appear a a performance review and to produce
such documents (if any) as are referred to in the summons.

The chairperson of the Panel may require a person appearing at
the performance review to produce a document.

A person served with a summons to appear a a performance
review to give evidence must not, without reasonable excuse:

(@  fail to attend as required by the summons, or
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11

12

4

(b) fal to attend from day to day unless excused, or
released from further attendance, by a member of the
Pandl.

Maximum penalty: 20 pendty units.
A person appearing a a performance review to give evidence
must not, without reasonable excuse:

(@ fal to answer a question that the person is required to
answer by the chairperson of the Pandl, or

(b)  fail to produce adocument that the personisrequired to
produce by this clause.

Maximum penalty: 20 pendty units.

Power to obtain documents

@

e

A member of a Performance Review Panel may, by noticein
writing served on a person, require the person:

(@& to atend, at atime and place specified in the notice,
before a person specified in the notice, being amember
of the Performance Review Panel or aperson authorised
by the Pand in that behdf, and

(b)  to produce, at that time and place, to the person so
specified a document specified in the notice.

A personwho fails, without reasonable excuse, to comply with
anotice served on the person under this clause is guilty of an
offence.

Maximum penalty: 20 pendty units.

Practitioner entitled to make representations

1)

@

A registered medica practitioner who is the subject of a
performance review is entitled to attend at the performance
review and make ora or written representations to the
Performance Review Panel with respect to the subject matter
of the performance review.

The practitioner is entitled to be accompanied by a lega
practitioner or other adviser, but is not entitted to be
represented by the legal practitioner or other adviser.
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13

14

©)

Thisclausedoesnot prevent aPerformance Review Panel from
conducting a performance review in the absence of the
registered medical practitioner, as long as the practitioner has
been informed of the performance review.

Panel may obtain reports

@

e

©)

(4)
©®)

@)
@

A Peformance Review Pane may, for the purpose of
conducting aperformancereview, obtain areport from aperson
who, in the opinion of the Pand, is sufficiently qualified or
experienced to give expert advice on the matter that is the
subject of the performance review.

Such a report may not be admitted or used in any civil
proceedings before a court except with the consent of:

(@&  the person giving the report, and
(b) theregistered medica practitioner concerned.

A person may not be compelled to produce the report or to
give evidence in relation to the report or its contents in any
such civil proceedings.

A report referred to in this clause is a protected report for the
purposes of this Act.

In this clause:

court includes any tribunal, authority or person having power
to require the production of documents or the answering of
questions, but does not include the Tribunal, aCommittee or a
Performance Review Pand or the Supreme Court (in respect of
appea proceedings under this Act).

report includesacopy, reproduction and duplicate of the report
or any part of the report, copy, reproduction or duplicate.

Assessors may assist Panel

The Board may appoint one or more assessors to assst a
Performance Review Panel with a performance review.

The Pandl may direct such an assessor:

(@ to conduct an assessment of the professiona
performance of a registered medica practitioner, and
report on that assessment to the Panel, and
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Amendment of Medical Practice Act 1992 Schedule 1

(b)  to provide such other assistance in connection with the
performance review as the Pandl directs.

15 Release of information

@)

@
©)

4

The chairperson of a Performance Review Pand may, if the
chairpersonthinksit appropriatein the particular circumstances
of the case (and whether or not on the request of the
practitioner concerned or any other person):

(@  directthat the name of any witnessisnot to be disclosed
in the performance review, or

(b)  direct that al or any of the following matters are not to

be published:

0] the name and address of any witness,

(i)  the name and address of a registered medica

practitioner,

(iii)  any specified evidence,

(iv)  the subject matter of the performance review.
A direction may be amended or revoked a any time by the
chairperson of the Pandl.

A direction may be given before or during a performance
review, but must not be given before the performance review
unless notice is given of the time and place appointed by the
chairperson of the Pand for consideration of the matter to the
following persons:

(&  aperson who requested the direction,
(b)  the practitioner concerned,
()  such other persons as the person presiding thinks fit.

A person who contravenes adirection given under this clause
is guilty of an offence.

Maximum penalty:
(@  inthecaseof acorporation, 150 penaty units, or
(b)  inany other case, 20 penalty units.

Page 75

N

© 0o NO O b~ W

10

12
13
14
15
16

17
18

19
20
21
22
23

24
25
26

27
28

29
30
31



Medical Practice Amendment Bill 2000

Schedule 1 Amendment of Medical Practice Act 1992

16 Panel to consider impact of order or direction on third parties

@

e

©)

4)

If as aresult of a performance review a Performance Review
Panel proposesto give adirection or make an order that in the
opinion of the Pandl will impose an appreciable burden on an
identifiable third party in connection with aregistered medical
practitioner’s practice, the Pand:

(& is to give the third party an opportunity to make
submissionsto the Panel with respect to thedirection or
order, and

(b) is to take any such submission into account before
giving the direction or making the order.

If a Performance Review Panel decides to give adirection or
make an order that will, in the opinion of the Panel, impose an
appreciable burden on an identifiable third party in connection
with aregistered medical practitioner’ s practice, the Pandl isto
give the third party notice of the direction or order as soon as
practicable after it is given or made.

An example of a direction or order that may impose an
appreciable burden on an identifiable third party in connection
with aregistered medical practitioner’ spracticeisadirection or
order that has the effect of requiring the medica practice of a
registered medical practitioner to be supervised by anidentified
third party.

In this clause:

third party means a hedth service provider other than the
registered medical practitioner to whom an inquiry relates, but
does not include a person or body exercisng functions
conferred by this Act or the Health Care Complaints Act 1993.

[115] Schedule 4 Regulations

Insert “or a Performance Review Panel” after “Impaired Registrants Panel”

in clause 3.

[116] Schedule 5 Savings and transitional provisions

Insert at the end of clause 2 (1):

Medical Practice Amendment Act 2000
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Amendment of Medical Practice Act 1992 Schedule 1

[117]

[118]

Schedule 5, Part 3
Omit the Part.

Schedule 5, Part 5
Insart after Part 4 of Schedule 5:

Part 5 Provisions consequent on Medical Practice
Amendment Act 2000

22 Review of performance assessment program
(1) TheBoard isto conduct areview for the purpose of:

(@ evauaing the effectiveness of the performance
assessment provisions, and

(b)  evauatingtheeffectiveness of the processes adopted by
the Board in administering or implementing the
performance assessment provisions.

(2) Thereview is to be undertaken as soon as possble after the
period of 3 years from the date of commencement of Part 5A
of thisAct.

(3) A report of the outcome of the review is to be given to the
Minister within 6 months after the end of the period of 3 years.

(4) The performance assessment provisions of this Act are the
provisions of Part 5A, Part 13A and Schedule 3A.

23 Registration

(1) The amendments made to Part 2 and Schedule 1 by the
Medical Practice Amendment Act 2000 extend to applications
for registration under the Act made to the Board, but not
determined, before the commencement of those amendments,
but the amendments to Schedule 1 do not apply in respect of
any inquiry commenced before the commencement of those
amendments.

(2) Any suchinquiry isto bedisposed of asif those amendments
had not been made.
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24

25

26

27

Complaints

@

e

The amendments made to sections 50 and 51 by the Medical
Practice Amendment Act 2000 do not apply in respect of any
complaint made to the Board or the Commission before the
commencement of those amendments that has not been
disposed of by that commencement.

Any such complaint isto be dedlt with asif those amendments
had not been made.

Powers of Board to protect public

1)

2

Divison 5 of Part 4, as in force immediately before the
amendments made by the Medical Practice Amendment Act
2000, continues to apply in respect of any order made or
conditions imposed by the Board under section 66 before the
commencement of those amendments, asif those amendments
had not been made.

Accordingly, sections 67 and 69 (as in force immediately
before the amendments made to those sections by the Medical
Practice Amendment Act 2000) continue to apply with respect
to the duration or suspension of those conditions.

Saving of regulation

The amendment made to section 71 by the Medical Practice
Amendment Act 2000 does not affect any regulation made
under that section before the commencement of that
amendment, and any such regulation continuesin force despite
the amendment (but can be repealed or amended).

Removal of conditions or suspension agreed to by practitioner

@

e

Section 81, asin force immediately before the substitution of
that section by the Medical Practice Amendment Act 2000,
continues to apply in respect of any conditionsimposed on the
registration of a practitioner, or any suspension, that had effect
under that section before that substitution.

Section 81A does not apply in respect of those conditions or
that suspension.
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28 Amendments to appeal, review and other procedural provisions

29

30

@

)

©)

(4)

Section 89 does not confer aright of apped in respect of any
power exercised by the Chairperson or Deputy Chairperson
under Division 4 of Part 4 before the substitution of that section
by the Medical Practice Amendment Act 2000.

Section 94A does not apply in respect of any review under
Divison 3 of Part 6 that was commenced before that section
COMMENCeS.

Section 95, as in force immediately before the substitution of
that section by the Medical Practice Amendment Act 2000,
continues to apply in respect of any power exercised by the
Board before that substitution.

Clause 3A of Schedule 2 does not apply in respect of an
inquiry or appeal commenced before that clause commences.

Recovery of fees

1)

)

1)

2

Section 102, as in force immediately before its reped by the
Medical Practice Amendment Act 2000, continues to apply in
respect of any professiona services of any kind rendered or
performed by a registered medica practitioner before that

repedl.

Section 104, as in force immediately before its reped by the
Medical Practice Amendment Act 2000, continues to apply in
respect of any medical or surgica advice, service, atendance
or operation given or performed before that repeal.

Annual returns

In section 127A, the return period for the first return date
meansthe period of 12 monthsending 2 months beforethefirst
return date, even if that period, or any part of the period,
occurred before the commencement of that section.

Thefirst return date meansthe first return date notified by the
Board under section 127A.
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[119]

31 Offences by corporations

Dictionary

Section 187, asin force immediately before its amendment by
the Medical Practice Amendment Act 2000, continuesto apply
in respect any contravention by a corporation that occurred or
is alleged to have occurred before the commencement of that
amendment.

Insert in aphabetical order in clause 1:

assessor means a person appointed as an assessor under this
Act.

authorised person means a person appointed as an authorised
person under Part 9.

criminal finding means:

(@ afinding that an offence has been proved without
proceeding to a conviction, or

(b) afinding that an offence has been proved and the
discharging of, or the making of an order releasing, the
offender conditionally on enteringinto agood behaviour
bond for a specified period or on other conditions
determined by the court.

day procedure centre has the meaning given by the Private
Hospitals and Day Procedure Centres Act 1988.

excluded offence means an offence prescribed by the
regulations under section 71 (1).

health product means a pharmaceutical product or other
product used for hedlth purposes.

health service has the meaning given by the Health Care
Complaints Act 1993.

health service provider has the meaning given by the Health
Care Complaints Act 1993.

Impaired Registrants Panel means an Impaired Registrants
Pandl congtituted under this Act.

Mutual Recognition laws means the Mutual Recognition Act
1992 of the Commonwedth and the Trans-Tasman Mutual
Recognition Act 1997 of the Commonwealth.
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[120]

[121]

[122]

performance review means a review of a registered medica
practitioner’s professona performance, conducted by a
Performance Review Panel under Part 5A.

Performance Review Pand means a Performance Review
Pandl constituted under this Act.

privatehospital hasthemeaning given by thePrivate Hospitals
and Day Procedure Centres Act 1988.

protected report meansareport that isaprotected report for the
purposes of this Act.

public hospital has the meaning given by the Health Services
Act 1997.

sex or violence offence means an offence involving sexud
activity, actsof indecency, child pornography, physica violence
or the threat of physical violence.

sex/violence criminal finding means a crimind finding for a
sex or violence offence,

visting practitioner has the meaning given by the Health
Services Act 1997.

Dictionary, clause 1, definition of “medical student”

Omit the definition. Insert instead:

medical sudent means:

(@ astudent enrolled in a course of medica study at a
Medical School in Austrdia accredited by the
Austrdian Medicd Council, or

(b) astudent undertaking a clinical placement in a public
hospital under the auspices of an educational institution
accredited by the Australian Medical Council.

Dictionary, clause 1, definition of “Panel”
Omit the definition.
Dictionary, clause 4 (g)

Insert after clause 4 (f):

() itisaprotected report or would revea the contents of a
protected report.
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Schedule 2 Amendment of other Acts

Schedule 2 Amendment of other Acts

(Section 4)

2.1 Defamation Act 1974 No 18

Section 17FA Matters arising under Medical Practice Act 1992

Omit section 17FA (1). Insert instead:
(1) Thereisadefence of absolute privilege:

(@&  forapublication to or by:

(i) the New South Wales Medica Board, or

(i)  anlImpaired Registrants Pandl, or

(i)  aPerformance Review Pand, or

(iv) aProfessond Standards Committee, or

(v)  theMedica Tribund, or

(vi) amember of any of the bodies referred to in
subparagraphs (i)—(v), or

(vii) an assessor,

for the purpose of the assessment or referral of a

complaint or other matter or the holding of any inquiry,

performance review, investigation or appea under the

Medical Practice Act 1992, and

(b)  for a publication by a body or person referred to in
paragraph (a) of areport of a decision or determination
in respect of acomplaint or other matter or any inquiry,
performance review, investigation or apped, and of the
reasons for that decision or determination.

2.2 Public Health Act 1991 No 10

[1] Part 2A
Renumber Part 2A as Part 2B.
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Amendment of other Acts Schedule 2
[2] Part2A
Insert after Part 2:

Part 2A Promotion and provision of health services

10AA  Proceedings for offences against this Part

Proceedings for an offence againgt this Part may be instituted
by the Director-Generd of the Department of Hedth, a
registration authority (within the meaning of the Health Care
Complaints Act 1993), the Hedth Care Complaints
Commission or by any other person.

10AB Advertisement or promotion of health services

@

@

A person must not advertise or otherwise promote a health
service in amanner that:

(@ isfdse mideading or deceptive, or

(b) crestes an unjudtified expectation of beneficia
treatment.

Maximum penalty:

(@  for afirst offence—100 pendty units, or

(b)  for asecond or subsequent offence—200 penalty units.
In this section:

health service has the meaning given it by the Health Care
Complaints Act 1993.

[3] Sections 10L and 10M

Omit “Part 2A” from the headings to those sections.
Insert instead “Part 2B”.
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