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Management Bill 2002

Explanatory note

This explanatory note relates to this Bill as introduced into Parliament.

Overview of Bill

The object of this Bill isto replace the Public Sector Management Act 1988 with
modern public sector employment and management legidation.

The principa reforms effected by the Bill are as follows:

(& tointroduce a streamlined disciplinary scheme for Public Service staff that
dealswith both misconduct by officers and management of poor performance,

(b) to facilitate the movement of staff across the whole of the public sector on
both atemporary and permanent basisand to make provision for cross-agency
employment arrangements,

() tomake changes with respect to the employment of Departmenta temporary
employees, including providing for employment on a temporary basis for
periods of up to 3 years as well as for merit selection for periods of
employment that exceed 12 months,

(d) to provide for the employment of casua employeesin Departments,
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() toremovetherole of the Governor in the appointment of Public Service staff
and in the termination of their employment,

(f) to simplify and clarify existing provisions relating to chief and senior
executive officers in the public sector.

The Bill aso contains a number of amendments to the Government and Related
Employees Appeal Tribunal Act 1980 and the Transport Appeal Board Act 1980
to facilitate promotion and disciplinary appealsin the public sector and to enhance
the powers of the appeal bodies under those Acts.

Outline of provisions

Chapter 1 Preliminary

Chapter 1 (clauses 1-4) contains provisons deding with the name and
commencement of the proposed Act and its interpretation. Judicid officers are
excluded from the proposed Act. Officers of either House of Parliament are
excluded from the proposed Act, except in relation to cross agency provisions such
as staff mobility.

Chapter 2 The Public Service

Part 2.1 General

Part 2.1 (clauses 5-9) contains general provisonsin relaion to the Public Service,
including the setting up of Departments, the categories of employment of staff in
a Department and the creation of staff positions by Department Heads. The usual
basis of employment of staff is to be the employment of officers (ie persons who
hold staff positions in a Department), although persons may aso be employed in
a Department on atemporary or casua basis.

Part 2.2 Department Heads

Part 2.2 (clauses 10-15) provides that Department Head positions are created by
virtue of the position being listed in column 2 of Schedule 1 to the proposed Act.
Appointments to vacant and acting Department Head positions are to be made by
the Minister. Provision is dso made for the genera responsibility of Department
Heads and their delegation powers.
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Part 2.3 Officers (other than Department Heads)

Part 2.3 (clauses 16-26) deals with appointments to officer positionsin the Public
Service (other than appointments to chief executive positions). Appointments to
vacant positionsare to be made on the basis of merit by the appropriate Department
Head and vacancies must be advertised. An digibility list for a position may be
created. Appointments to officer positions are subject to promotion appeds to
GREAT, but no other legd proceedings may be brought in respect of an
appointment. Persons admitted as officers are to be appointed in the first instance
on probation. Acting appointments may be made to vacant positions, and provision
ismade to enable incapable officersto beretired. Provision is aso made to specify
the circumstances in which an officer’s position becomes vacant.

Part 2.4 Departmental temporary employees

Part 2.4 (clauses 27-31) contains provisions for the temporary employment of
persons by Department Heads to carry out work for a particular period. The
maximum period for which a Departmenta temporary employee may be employed
a any onetimeis 3 years, and any re-employment isto be in accordance with the
Public Employment Office' s guidelines. The services of aDepartmental temporary
employee may be dispensed with a any time. Provision is dso made for the
appointment to officer positionsin aDepartment of long-term temporary employees
in specia cases.

Part 2.5 Special temporary employees

Part 2.5 (clauses 32-37) contains provisions relating to the employment by the
Director-Generd of the Premier’s Department of special temporary employeesto
carry out work for political office holders.

Part 2.6 Casual employees

Part 2.6 (clauses 38 and 39) enables a Department Head to employ personsto carry
out work in the Department on a casua basis. The services of any such casual
employee may be dispensed with at any time.

Part 2.7 Management of conduct and performance

Part 2.7 (clauses 40-53) contains provisionsfor dealing with misconduct and poor
performance by officers in the Public Service. Under Part 2.7, dlegations of
misconduct may be dedlt with by the Department Head as adisciplinary matter (in
which case the dlegation is to be dedt with in accordance with procedura
guiddlines that comply with the rules for procedura fairness). Alternatively, the
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Department Head may decide to take remedial action (eg counselling or awarning)
with respect to the officer concerned. If the alegation isdedt with asadisciplinary
matter, disciplinary action (eg dismissal) may betaken. Disciplinary action may also
be taken if an officer is convicted (or has been found guilty) of a serious offence.
An officer may be suspended from duty while an alegation of misconduct is being
dedlt with.

The Part also provides that if an officer is not performing his or her duties in a
satisfactory manner, remedia action may be taken by the Department Head. If the
officer’s performance does not improve, the Department Head may decide to take
disciplinary action.

Part 2.8 Miscellaneous provisions relating to the Public Service

Part 2.8 (clauses 54-62) replicates a number of existing provisions of the Public
Sector Management Act 1988 relating to the employment and management of
Public Service staff. These provisions include the requirement that a person is
eligible to be appointed as an officer only if the person is an Australian citizen or
has permanent residency in Australia. Other existing provisionsdealing with excess
officers and excessive sdaries of officers, dong with the right or power of the
Crown to dispense with the services of any person employed in the Public Service,
are also continued. The requirement to notify the Department Head of an officer’s
bankruptcy is aso continued, as is the requirement that Departmental staff cannot
undertake other paid work without the Department Head' s permission.

Chapter 3 Public sector staff

Part 3.1 Public sector executives

Part 3.1 (clauses 63-84) contains provisionsrel ating to the composition of the chief
executive service and the senior executive service and to public sector executives
generally. These provisions smplify and clarify the existing provisions of Part 2A
of the Public Sector Management Act 1988 and, in particular, provide:

(@ for the designation of senior executive positions (other than statutory offices)
being made by the Minister instead of being set out in the Act and being
altered from time to time by order of the Governor, and

(b) that the existing power to remove executive officers from office at any time
extends to their remova from office without reasons or notice being given,
and
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(c) that the exclusion of the jurisdiction of the Industrial Relations Commission
with respect to executive officers extends to the unfair contracts jurisdiction
of the Commission.

Part 3.2 Staff mobility

Part 3.2 (clauses 85-99) contains provisions relating to the movement of staff
across the public sector on both atemporary and permanent basis. The Part applies
to the staff of any public sector agency. Temporary staff transfers (or secondments)
are formdised, and provision is dso made to enable the head of a public sector
agency to transfer amember of staff to another position or other employment in the
agency or to transfer a member of staff to the service of another public sector
agency. Persons who are employed in or by a public sector agency may aso be
temporarily assigned to carry out work for another public sector agency. Part 3.2
aso contains provisions relating to the leave arrangements for employees who
transfer from one public sector service to another.

Part 3.3 Miscellaneous provisions relating to public sector staff

Pat 3.3 (clauses 100-103) contains provisons relating to cross-agency
employment (in which a person may be employed in 2 or more Departments or in
the Public Service and in any other public sector service), enabling a Department
Head to make use of the services of amember of the Education Teaching Service,
providing for leave of absence for public sector employees who contest State
elections and providing for public sector employees who resign to contest Federd
elections to be re-appointed if they are not eected.

Chapter 4  Administrative changes

Chapter 4 (clauses 104-113) enables the Governor, by order, to establish a
Department and make other changesin relation to a Department (including making
changesto the list of Departmentsin Schedule 1 to the proposed Act). Orders may
also be made in connection with administrative changes in relation to Ministers,
Departments and officers. Chapter 4 also contains general requirementsin relation
to orders made under the Chapter.
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Chapter 5  Statutory officers

Chapter 5 (clauses 114-120) contains provisions relating to the remova by the
Governor of term appointees to statutory offices, including provision for the
re-gppointment in certain cases to the public sector and compensation following
removal.

Chapter 6  Public Employment Office

Chapter 6 (clauses 121-134) continues the constitution of the Public Employment
Office and provides for its management, responsibilities and functions (which
include the determination of employment conditions for members of staff in the
Public Service). The requirement that certain “declared” authorities must comply
with directions of the Public Employment Office onindustrial mattersis continued.

Chapter 7  Goods and services

Chapter 7 (clauses 135-157) contains provisionsrel ating to the establishment of the
State Contracts Control Board (which is currently established by the Public Sector
Management (Goods and Services) Regulation 2000) and to its functions and
membership. The regulations under the proposed Act may make provision for or
with respect to the acquisition or disposal of goods and services for the Public
Service. Chapter 7 also replicates the existing provisions of Part 10 of the Public
Sector Management Act 1988 on competitive neutrality in tendering.

Chapter 8  Miscellaneous

Chapter 8 (clauses 158-170) contains a number of miscellaneous provisions,
including provisions tha bind the Crown to the proposed Act, authorise the
Minister to direct the conducting of specia inquiries, enable the delegation of the
Minister’s functions under the proposed Act, enable the making of regulations for
the purposes of the proposed Act, repeal the Public Sector Management Act 1988
and require the proposed Act to be reviewed after 5 years.

Schedules

Schedule 1 specifies the Departments of the Public Service and the respective
Department Head positions.
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Schedule 2 specifies executive positions for the purposes of the proposed Act. The
list does not include senior executive service positions that are currently listed in
Part 1 of Schedule 3B to the Public Sector Management Act 1988. These positions
will from now on be listed on the Premier’ s Department website.

Schedule 3 contains provisions relating to extended (ie long service) leave for
Departmental staff.

Schedule4 contains savings and transitional provisions, including the continuation
of regulations made under the former Act.

Schedule 5 contains anumber of machinery and consequentia amendmentsto the
Government and Related Employees Appeal Tribunal Act 1980. The amendments
are designed to facilitate the making and determination of promotion and
disciplinary appealsto GREAT. In particular, the Act is amended to make it clear
that adecision to dismissapublic sector employee (which includes dispensing with
the services of such an employee) is subject to an apped to GREAT regardless of
whether itisfor disciplinary reasons. Section 26 of the Act, which currently “ stays’
the operation of an appeal able decision until such time asthe appeal is determined,
is replaced by a provision that enables an appealable decision to be carried into
effect a any time.

Schedule 6 contains a number of machinery and consequential amendmentsto the
Transport Appeal Boards Act 1980, including making provison similar to the
GREAT Act for the hearing of appedsto be forma or informa.

Schedule 7 contains amendments to a number of other Acts and regulations as a
consequence of the enactment of the proposed Act.
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Clause 1

Public Sector Employment and Management Bill 2002

The Legidature of New South Wales enacts:

Chapter 1  Preliminary

1 Name of Act

ThisAct isthe Public Sector Employment and Management Act 2002.

2 Commencement

This Act commences on a day or days to be appointed by
proclamation.

3 Definitions
(1) InthisAct:

appropriate Department Head means.

(& where the expresson is used in connection with a
Department—the Head of the Department, or

(b)  wherethe expression is used in connection with a member of
the staff of a Department—the Head of the Department to
which the member of staff belongs.

casual employee means a casual employee of the Public Service, as
referred to in section 7.

chief executive position means aposition referred to in section 64 and
chief executive officer means a person holding such a position.

Department—see section 6 and Schedule 1.

Department Head or Head means a Department Head referred to in
section 11.

Education Teaching Service means the Education Teaching Service
referred to in the Teaching Services Act 1980.

exercise afunction includes perform a duty.
function includes a power, authority or duty.

Health Service means the NSW Hedth Service referred to in
section 16 of the Health Services Act 1997.
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officer means an officer of the Public Service, as referred to in
section 7.

Police Service means the Police Service of New South Walesreferred
to in the Police Service Act 1990.

Public Employment Office means the Public Employment Office
constituted under Chapter 6.

Public Sector Notices means any document titled “Public Sector
Notices’ published under the authority of the Government.

public sector service means:

(@  thePublic Service, or

(b)  the Education Teaching Service, or

() thePolice Service, or

(d) theHedth Service, or

() theservice of agatutory body representing the Crown, or

(f)  the service of ether House of Parliament, or the President or
Spesker, or the President and the Speaker jointly, or

(g any other service of the Crown, or

(h)  theservice of any other person or body constituted by or under
an Act or exercising public functions (such as a State owned
corporation), being a person or body that is prescribed, or that
is of aclass prescribed, for the purposes of this definition.

Public Service meansthe Public Service of New South Walesreferred
toin section 5.

senior executive position means a position referred to in section 65
and senior executive officer means a person holding such a position.

staff or member of staff of a Department means any person employed
in the Department (whether as an officer, temporary employee or
casua employee).

temporary employee means a temporary employee of the Public
Service (being a Departmenta temporary employee or a specid
temporary employee), as referred to in section 7.

(2) Notesincluded in this Act do not form part of this Act.
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Clause 4
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4 Act not to apply to judicial or parliamentary officers (1988 Act, s 4)

This Act does not apply to any of the following positions or to any
person holding such aposition (except to the extent that a provision of
this Act otherwise expressly provides):

(@  any podtion of ajudicid officer within the meaning of the
Judicial Officers Act 1986,

(b)  any pogtion of officer of either House of Parliament or any
position under the separate control of the President or Speaker,
or under their joint control.

Note. Parliamentary officers comprise a public sector service and, accordingly

provisions of this Act relating to staff mobility (Part 3.2) and other provisions (such
as sections 100, 102 and 103) apply to those officers.
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Public Sector Employment and Management Bill 2002 Clause 5
The Public Service Chapter 2

Chapter 2 The Public Service

Part 2.1 General

5

6

7

The Public Service (1988 Act, s 5)

(1) ThePublic Service of New South Wales consists of the persons who
are for the time being employed under this Chapter.

(2) Those persons are taken to be employed by the Government of New
South Wales in the service of the Crown, except as provided by
section 129.

Departments (1988 Act, ss 3 (1), 8 (4))

(1) The Departments of the Public Service are the Departments specified
in Schedule 1.

(2) A Depatment is the group of saff with the title specified in
Schedule 1 or the group of staff attached to the body or organisation
S0 specified.

(3) A Department Head may establish, or abolish, or change the name of,
any branch or other part of the Department.

Note. See Chapter 4 for other provisions relating to Departments.

Categories of employment
(1) Staff may be employed in a Department in the following categories:

(@  officers—being persons employed in chief or senior executive
positions or other staff positions in the Department,

(b)  temporary employees—being persons employed to carry out
work in the Department on atemporary basis,

(¢  casua employees—being persons employed in the Department
on acasua bass.

(2) Temporary employees may be employed in following subcategories.

(@  Departmentd temporary employees—being persons employed
under Part 2.4 to carry out work in a Department,

(b)  specid temporary employees—being persons employed under
Part 2.5 to carry out work for a political office holder.
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Chapter 2 The Public Service
(3) Theusud basis for the employment of staff in a Department is to be
the employment of officers.
(4) Subsection (3) does not gpply to the employment of staff for the
purpose of carrying out work for apolitical office holder.
8 Maximum number of staff of a Department (1988 Act, s 7)

9

(1)

2

The Treasurer may, after obtaining a report from the appropriate
Department Head on the matter, determine from time to time the
maximum number of staff to be employed in a Department (being the
number which the Treasurer considers necessary for the effective,
efficient and economica management of the functions and activities
of the Department).

The number of staff employed in a Department is not to exceed the
maximum number so determined in respect of the Department.

Staff positions in a Department for officers (1988 Act, s 8)

D)

2
3

(4)
®)

The staff positions in a Department consist of:

(@  thepostion of the gppropriate Department Head (except where
the position is created by some other Act), and

(b)  such other positions as the appropriate Department Head from
time to time determines in accordance with this Act.

A Department Head may create, abolish or otherwise deal with any
staff position in the Department, other than his or her own position.

A Department Head must classify and grade each position created
under subsection (2), but may only do so:

(@  inthecaseof asenior executive position—with the approval of
the Minister, or

(b)  inany other case—in accordance with such guiddines as may
be issued from time to time by the Public Employment Office.

A person does not cease to be an officer merely because the staff
position held by the person is abolished.

Temporary employees and casua employees are members of staff of,
but do not hold positions in, a Department.
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The Public Service Chapter 2

Part 2.2 Department Heads

10

11

12

13

Creation of Department Head positions (1988 Act, s 9)

(1) Each postion specified in Column 2 of Schedule 1 is taken to be
created by virtue of thisAct if it is not created by some other Act.

(2) If thetitle or other description of a position created by virtue of this
Actisomitted from Column 2 of Schedule 1 (or any such title or other
description is amended by an amendment of this Act), the position is
taken to be abolished (or correspondingly amended) by virtue of this
Act.

Department Heads (1988 Act, s 10)

(1) The person holding the position specified in Column 2 of Schedule 1
opposite the title or other description of a department, body,
organisation or group is, for the purposes of this Act, the Department
Head in relation to the Department concerned.

(2) Forthepurposesof thisAct, areferencein Schedule 1 to adepartment,
body, organisation or group is taken not to include a reference to any
pat of the department, body, organisation or group specified
separately in that Schedule.

Appointments to Public Service Department Head positions (1988 Act,
s 10A)

(1) Appointments to vacant Department Head positions in the Public
Service are to be made by the Minister.

(2) The employment under this Chapter of a Department Head is subject
to Part 3.1.

Acting appointments to Department Head positions (1988 Act, s 10B)

(1) The Minister may appoint an officer of the Public Serviceto actina
Department Head position in the Public Service that is vacant or the
holder of which is suspended, sick or absent.
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Clause 13 Public Sector Employment and Management Bill 2002
Chapter 2 The Public Service
(2) An officer, while acting in a Department Head position, has al the
functions of the holder of the position. However, a person who is not
achief executive officer does not become a chief executive officer for
the purposes of Part 3.1 when acting in a Department Head position.
(3) TheMinister may, at any time, terminate the appointment of an officer
to act in a Department Head position.
14 General responsibility of Department Heads (1988 Act, s 11)

15

D)

2

3

A Department Head is responsible to the Minister responsible for the
Department for the general conduct and the effective, efficient and
economical management of the functions and activities of the
Department.

For the purpose of exercising that responsibility, a Department Head
may take such action as the Department Head considers appropriatein
the circumstances, but may not take action that isinconsistent with the
functions specified in this Act of the Minister administering this Act
or the Public Employment Office.

A Department Head is responsible for the equitable management of
staff of the Department.

Delegation by Department Head (1988 Act, s 12)

(1)

2

3

The Department Head of a Department may delegate any of the
Department Head' s functions under this Act (other than this power of
delegation) to amember of staff of that or any other Department.

If:

(@  afunction of a Department Head is delegated to a member of
staff of a Department in accordance with subsection (1), and

(b)  theinstrument of delegation authorisesthe sub-del egation of the
function,

then, subject to any conditions to which the delegation is subject, the
person may sub-delegate the function to another member of staff of
that or any other Department.

In this section:

(@  areference to the functions of a Department Head includes a
reference to any functions delegated to the Department Head
under this Act, and
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Public Sector Employment and Management Bill 2002 Clause 15

The Public Service

Chapter 2

()

areference to amember of staff of a Department includes:

(i)
(if)

areference to a person holding an appointment to or in
the Department, and

where the Department isthe group of staff attached to a
body, organisation or group specified in Schedule 1—a
reference to a person holding an appointment to or in
that body, organisation or group.
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Clause 16

Chapter

2

Public Sector Employment and Management Bill 2002
The Public Service

Part 2.3 Officers (other than Department Heads)

16 Officers to whom Part applies (1988 Act, s 22)

This Part applies to and in respect of appointments to positionsin the
Public Service, but does not apply to or in respect of appointments to
chief executive positions.

17 Appointments to positions (1988 Act, ss 13, 24, 25, 30)

18

19

(1)
2

3
(4)

Appointments to vacant positions in a Department are to be made by
the appropriate Department Head.

It does not matter:

(@  whether the person appointed is or is not aready an officer of
the Public Service, or

(b) that the person appointed has previoudy retired or been
removed from the Public Service.

The employment under this Chapter of a senior executive officer is
subject to Part 3.1.

Subsection (1) is subject to any express provision to the contrary in
this or any other Act.

Advertising vacancies (1988 Act, ss 15, 31)

(1)

2

If it is proposed to make an appointment under this Part to a vacant
position in a Department, the Department Head must advertise the
vacancy in the Public Sector Notices and in such other publication (if
any) as the Department Head determines.

The Department Head need not advertise a vacant postion if the
Public Employment Office so approves.

Merit appointment (1988 Act ss 15, 26)

(1)

A Department Head is, for the purpose of determining the merit of the
personseligiblefor appointment to avacant position under thissection,
to have regard to:

(@ thenature of the duties of the position, and

(b) the abilities, qudifications, experience, standard of work
performance and persona qualities of those persons that are
relevant to the performance of those duties.
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Public Sector Employment and Management Bill 2002 Clause 19
The Public Service Chapter 2

20

2

3)

(4)

®)

)

In deciding to appoint a person to a vacant position that has been
advertised in accordance with this Part:

(@  theappropriate Department Head may only select aperson who
has duly applied for appointment to the vacant position, and

(b) the appropriate Department Head must, from among the
applicantseligiblefor appointment to the vacant position, select
the applicant who has, in the opinion of the Department Head,
the greatest merit.

In deciding to appoint a person to a vacant position that has not been
advertised in accordance with this Part:

(@  the appropriate Department Head may only select an officer
holding a position in the Department in which the vacant
position exists at the time the decision of the Department Head
is made, and

(b) the appropriate Department Head must, from among the
officers holding positionsin that Department, select the officer
who has, in the opinion of the Department Heed, the greatest
merit.

Despite anything to the contrary in this section, the appropriate
Department Head may decide to appoint a person (whether or not an
officer) to a vacant position that has not been advertised if:

(@  the person has, in accordance with the regulations, passed a
competitive examination prescribed for appointment to vacant
positions of the class to which that vacant position belongs, or

(b)  the person is qudified for gppointment in accordance with
procedures prescribed by the regulations for entry to positions
in the Public Service in specia cases.

In the case of avacant senior executive position, a Department for the
purposes of the application of subsection (3) includes al senior
executive positions in the Public Service or the Education Teaching
Service and all notional executive positions referred to in section 77
(3) (¢) in the Public Service or the Education Teaching Service.

Eligibility lists (1988 Act, ss 15, 26A)

When avacant position is advertised in accordance with this Part, the
appropriate Department Head may, in connection with adetermination
of the merit of the persons dligible for appointment to the position,
create an digibility list for the position.
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Clause 20
Chapter 2

Public Sector Employment and Management Bill 2002
The Public Service

21

2

3

4)
)

(6)

()

D)

An digibility list for a pogition isalist of eigible applicants (namely
the personswho duly applied for appointment to the position and who
aredigiblefor appointment but not selected for appointment) arranged
inorder of merit (with merit determined by the appropriate Department
Head in accordance with section 19 (1)).

An digibility list for a position remains current:

(@ inthecaseof alist prepared in relation to a base grade or entry
level position, for 12 months after the list was created, or

(b) inthecaseof alist prepared in relation to a position that is not
a base grade or entry level position, for 6 months after the list
was created.

An digibility list need not comprise al the eligible applicants so long
asthe list contains the gpplicant or applicants of greatest merit.

An digibility list is applicable not only to the position in relation to
which it was created but also to any other position that the appropriate
Department Head determines it should be applicable to on the basis
that the position is substantialy the same as the position in relation to
which the list was created.

In deciding to appoint a person to a vacant position that has not been
advertised in accordance with this Part, the appropriate Department
Head may, despite section 19 (3), sdlect from among the persons who
are on an digibility list that is current and applicable to the position
(and who are available for gppointment) the person with the greatest
merit according to the order of merit in the digibility list.

In this section:

base grade or entry level position, in relation to a Department, means
aposition towhich no officer in the Department, employed in the same
classfication of work as that to which the position relates, could be
promoted.

Appointments subject to promotion appeal (1988 Act, ss 26 (4), 32)

This section applies where a person selected for appointment to a
position isan officer and some other officer hasaright of appedl to the
Government and Related Employees Apped Tribunal against the
appointment.
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Public Sector Employment and Management Bill 2002 Clause 21
The Public Service Chapter 2

22

23

(2) The appointment must not be made (except by way of acting
gppointment under this Act):

(@  until the expiration of the time for lodging a notice of such an
appeal under the Government and Related Employees Appeal
Tribunal Act 1980 against the Department Head' s decision to
meake the appointment, or

(b)  if such anotice of apped islodged within that time, until the
Government and Related Employees Appea Tribuna has
determined the appeal or the apped is withdrawn.

(3) The appropriate Department Head must cauise notice of the proposed
gppointment to be published in the Public Sector Notices in
accordance with section 19 of the Gover nment and Related Employees
Appeal Tribunal Act 1980.

Legal proceedings not to be brought in respect of appointments etc

(1988 Act, s 27)

(1) Theappointment or failure to appoint a person to avacant position in
the Public Service, or any matter, question or dispute relating to such
an appointment or failure, is not an industrial matter for the purposes
of the Industrial Relations Act 1996.

(2) Subsection (1) applies whether or not any person has been appointed
to the vacant position.

(3) No proceedings, whether for an order in the nature of prohibition,
certiorari or mandamus or for a declaration or injunction or for any
other relief, lie in respect of the appointment or failure to appoint a
person to a pogtion in the Public Service, the entitlement or
non-entitlement of a person to be so appointed or the validity or
invalidity of any such appointment.

(4) Subsection (3) does not affect the operation of the Government and
Related Employees Appeal Tribunal Act 1980.

Appointments on probation (1988 Act, ss 28, 29, 30)

(1) Subject to this Part, every person admitted to the Public Service as an
officer mugt, in the first instance, be appointed to a position on
probation for a period of 6 months or such longer period as the
appropriate Department Head directs.
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Clause 23 Public Sector Employment and Management Bill 2002
Chapter 2 The Public Service
(2) A person may be appointed to aposition in the Public Service without
being required to serve such a period of probation if the person has
previoudy been an officer or the Department Head thinks it
appropriate in the particular case.
(3) The period for which a person is appointed on probation may not
exceed 2 yearswithout the approval of the Public Employment Office.
(4) If aperson is gppointed to a position on probation, the appropriate
Department Head may:
(@  after the period of probation—confirm the appointment, or
(b)  duringor after the period of probation—annul the appointment.
(5) If aperson’s appointment is so annulled, the person ceases to be an
officer, unless appointed to another position as an officer.
(6) Part 2.7 does not prevent a Department Head from exercising at any
time the power to annul an appointment under this section.
(7) Thissection does not apply to a chief or senior executive position.
24 Acting appointments to positions (1988 Act, ss 14, 33)

(1)

2

3
(4)

The appropriate Department Head may appoint to act in apodition in
the Department that is vacant or the holder of which is suspended, sick
or absent:

(@  amember of staff the Department, or
(b) amember of staff of another Department.

A person, while acting in a position under this section, has al the
functions of the holder of the position. However, a person who is not
a senior executive officer does not become a senior executive officer
for the purposes of Part 3.1 when acting in a senior executive position.

The appropriate Department Head may, at any time, terminate the
appointment of a person to act in a position under this section.

This section does not prevent the payment of an alowance to a
member of staff of a Department for exercising al or any of the
functionsof apostion if aperson isnot appointed to act in the position
under this section.
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Public Sector Employment and Management Bill 2002 Clause 25

The Public Service

Chapter 2

25 Incapable officer may be retired (1988 Act, s 36)

If:
@

()

an officer is found to be unfit to discharge or incapable of
discharging the duties of the officer’s position, and

the officer’ s unfitness or incapacity:

0] appears likely to be of a permanent nature, and

(i)  hasnot arisen from actual misconduct on the part of the
officer, or from causes within the officer’s control,

the appropriate Department Head may cause the officer to be retired.

26  Vacation of position (1988 Act, s 37)
(1) An officer’s position becomes vacant if the officer:

@
()

©

()

dies, or

is removed from the position, or retires or is retired from the
position, under this or any other Act, or

resigns the position in writing addressed and delivered to the
gppropriate Department Head and that Department Head
accepts the resignation, or

abandons his or her employment in the Public Service.

(2) Thissection does not affect any other provision by or under which an
officer’ s position becomes vacant.

(3) This section does not apply to officers holding chief or senior
executive positions.

Note. Section 76 makes provision for the vacation of chief or senior executive
positions.

Page 15

© oOo~NOU AW N P

10
11
12

13
14

15
16
17

18

19
20

21
22

23
24



Clause 27

Chapter

2

Public Sector Employment and Management Bill 2002
The Public Service

Part 2.4 Departmental temporary employees

27 Employment of Departmental temporary employees (1988 Act, s 38 (1)—(2))

28

29

(1)

2
3

(4)

(1)
2

(1)

The appropriate Department Head may employ a person who has
gppropriate qualifications to carry out work in the Department for a
particular period.

Persons employed under this Part are Departmental temporary
employees.

A person may be employed as a Departmental temporary employee:
(@  for the duration of a specified task or project, or

(b)  tocarry out the duties of a position that is temporarily vacant,
or

()  toprovide additiona assistance in a particular work area, or
(d)  in connection with the secondment or exchange of staff, or
() toundertake atraineeship or cadetship, or

()  for any other temporary purpose.

The employment of persons under this Part is subject to:

(@  section7(3), and

(b)  anyother provision of thisAct or the regulations concerning the
employment of Departmental temporary employees.

Period of employment (1988 Act, s 38 (3), (4))

The maximum period for which a Departmenta temporary employee
may be employed under this Part at any onetimeis 3 years.

The re-employment of a Departmental temporary employeeisto bein
accordance with such guidelines as are issued by the Public
Employment Office if the total periods of employment as a
Departmental temporary employee will exceed 3 years.

Employment after selection on merit

In this section, the selection on merit of a Departmental temporary
employee means employment after some form of open competition
involving the selection of the employee as the person who, in the
opinion of the appropriate Department Head, has the greatest merit
among candidates for employment.
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Public Sector Employment and Management Bill 2002 Clause 29
The Public Service Chapter 2

30

31

(2) A Departmenta temporary employee may only be employed for a

period exceeding 12 monthsat any onetimeif the employeeis selected
on merit.

(3) The Public Employment Office may exempt the employment of a

person from subsection (2) if it determines that the specid
circumstances of the case justify the exemption.

(4) The re-employment of a Departmental temporary employee for a

period of less than 12 months is to be in accordance with such

guidelines as are issued from time to time by the Public Employment

Officeif:

(@ thetotal periods of employment as a Departmenta temporary
employee will exceed 12 months, and

(b)  the person isnot selected on merit (or exempted by the Public
Employment Office from salection on merit) for the period of
re-employment.

Termination of employment (1988 Act, s 38 (5))

The appropriate Department Head may dispense with the services of
a Departmental temporary employee at any time.

Appointment of long-term employees to officer positions (1988 Act, s 38A)
(1) For the purposes of this section, a long-term employee is a

Departmental temporary employee whose employment as such an
employee fals within a continuous employment period of at least
2 yedrs.

(2 A longterm employee may, with the approva of the Public

Employment Office, be appointed to an officer’s position (other than
a senior executive position) in a Department if the appropriate
Department Head has made arecommendation in accordance with this
section for the gppointment of the employee to the position.

(3) A recommendation for the gppointment of along-term employeeto an

officer’s pogtion may be made only if each of the following

requirements is satisfied:

(@&  theduties of the position concerned must be substantially the
same as the duties performed by the employee at thetime of the
employee's initial employment on merit (that is, the
employment referred to in paragraph (€)),

Page 17

© oo~N oo WN PR

=
o

=
N P

=
a s~ w

16

17
18

19

20
21
22
23

24
25
26
27
28

29
30
31

32
33

35



Clause 31
Chapter 2

Public Sector Employment and Management Bill 2002
The Public Service

(4)
®)

()

©
()

©

therate of salary or wages proposed to be payable to the holder
of the position concerned at the time of appointment must not
exceed the maximum rate payablefor Grade 12, Administrative
and Clerica Divison, of the Public Service,

the appropriate Department Head must be satisfied that ongoing
work isavailablein respect of the employeein the Department,

the appropriate Department Head must be satisfied that the
employee has the reevant skills, qudlifications, experience,
work performance standards and persona qualities to enable
the employee to perform the duties of the position concerned,

the employee must (initialy or at some later stage) have been
employed as a temporary employee in some form of open
competition involving the selection of the employee as the
person who, in the opinion of the then relevant Department
Head, had the greatest merit among candidatesfor appointment.

An appointment under this section is not an appointment to which
section 19 gpplies.

Section 23 does not apply to an appointment under this section unless
the Department Head otherwise directsin a particular case.
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Public Sector Employment and Management Bill 2002 Clause 32
The Public Service Chapter 2

Part 2.5 Special temporary employees

32

33

34

Meaning of “political office holder” (1988 Act, s 38B)
In this Part:
political office holder means:
@ aMiniger, or
(b) aParliamentary Secretary, or
(¢) the Leader of the Opposition in the Legidative Assembly.

Employment of special temporary employees (1988 Act, ss 38C, 38H)

(1) The Director-Generd of the Premier’s Department may, if of the
opinion that it is necessary to do so, employ a person who has
appropriate quaifications to carry out work for a political office
holder.

(2) Persons employed under this Part are special temporary employees.

(3) Theemployment of personsunder thisPart is subject to any provisions
of this Act or the regulations concerning the employment of special
temporary employees.

(4) Theinstrument of employment of a special temporary employee must
specify the name of the political office holder concerned.

(5) Thissection does not prevent the appointment or employment of staff
to or in an office of apalitical office holder in any other manner.

Period of employment of special temporary employees (1988 Act, s 38D)

(1) A person may be employed as a specia temporary employee for an
indefinite term or for a term specified in the instrument of
employment.

(2) However, theemployment of aspecia temporary employeeterminates:
(@ if thepalitica office holder concerned dies, or

(b) if thepolitica office holder concerned ceasesto hold the office
by reason of which he or shewasapolitical office holder (even
if he or she immediately or subsequently becomes a politica
office holder after ceasing to hold that office), or
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Clause 34 Public Sector Employment and Management Bill 2002
Chapter 2 The Public Service
(c) on the day appointed for the taking of the poll for the next
generd eection, or
(d) if the employee resigns by letter addressed to the
Director-Generad of the Premier’ s Department, or
(e) if the sarvices of the employee are dispensed with.

(3) The Director-Genera of the Premier’s Department may direct in a
particular case that the employment of a specia temporary employee
that would otherwise terminate because of the operation of subsection
(2) (3, (b) or (c) does not terminate.

(4) TheDirector-Genera of the Premier’s Department may dispense with
the services of a specia temporary employee at any time.

35 Industrial arbitration or legal proceedings excluded (1988 Act, s 38E)

)

2

3)

(4)

In this section, a reference to the employment of a special temporary
employeeis areference to:

(@  theemployment of, or failure to employ, a person as a specia
temporary employee, or

(b)  dispensing with the services of, or other termination of the
employment of, a specid temporary employee, or

(¢  anydisciplinary proceedingsor disciplinary action taken against
aspecid temporary employee, or

(d) the remuneration or conditions of employment of a specia
temporary employee.

The employment of a specid temporary employee, or any metter,
question or dispute relating to any such employment, is not an
industrial matter for the purposes of the Industrial Relations Act 1996.
This subsection applies whether or not any person has been appointed
to avacant position of specia temporary employee.

Part 6 (Unfair dismissals) and Part 9 (Unfair contracts) of Chapter 2 of
the Industrial Relations Act 1996 do not apply to or in respect of the
employment of a specia temporary employee.

Any State industria instrument (whether made before or after the

commencement of this section) does not have effect in so far as it
relates to the employment of specia temporary employees.
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Public Sector Employment and Management Bill 2002 Clause 35
The Public Service Chapter 2

36

37

)

(©)

(7)

(8

Subsection (4) does not prevent the regulations or other statutory
instruments under this Act from applying the provisions of a State
industrial instrument to the employment of a specia temporary
employee.

This section does not affect the operation of any determination under
section 130 or agreement under section 131, in its application to
specia temporary employees.

An apped does not lie to the Government and Related Employees
Apped Tribuna in relation to the employment of a specia temporary
employee.

No proceedings for an order in the nature of prohibition, certiorari or
mandamus or for adeclaration or injunction or for any other relief, lie
in respect of the employment of or falure to employ a person as a
specid temporary employee, the entitlement or non-entitlement of a
person to be so employed or the validity or invalidity of any such
employment.

Delegation by Director-General (1988 Act, s 38F)

D)

2

The Director-General of the Premier’s Department may delegate any
function of the Director-Genera under this Part (other than this power
of delegation) to any other Department Head.

The power of delegation conferred by this section isin addition to and
does not limit the power conferred by section 15.

Status of special temporary employees (1988 Act, s 38G)

(1)

2

3

All specid temporary employees are taken to constitute abranch of the
Premier’ s Department, except any who are employed by a Department
Head as delegate of the Director-Genera of the Premier’ s Department.

Specid temporary employees employed by a Department Head as
delegate of the Director-Genera of the Premier’ s Department aretaken
to congtitute a branch of the Department concerned.

Accordingly, the Director-General of the Premier’ sDepartment hasthe
functions of Department Head in relation to those specia temporary
employees who congtitute a branch of the Premier’ s Department, and
the relevant Department Head has the functions of Department Heed
in relation to those specia temporary employees who congtitute a
branch of the Department concerned.
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Clause 38 Public Sector Employment and Management Bill 2002
Chapter 2 The Public Service

Part 2.6 Casual employees

38 Employment of casual employees

(1) The appropriate Department Head may, in accordance with such
guidelines as are issued from time to time by the Public Employment
Office, employ persons to carry out work in the Department on a
casua basis.

(2) Persons employed under this Part are casual employees.
(3) A person may be employed as a casual employee:
(@  tocarryout work that isirregular or intermittent, or

(b) to carry out work, on a short-term bass, in an area of the
Department with a flexible workload, or

(c)  tocarry out the work of a position for a short period pending
the completion of the selection process for the position, or

(d) tocarry out urgent work or to dea with an emergency.
(4) The employment of persons under this Part is subject to:
(@  section7(3),and

(b)  any other provisions of this Act or the regulations concerning
the employment of casual employees.

39 Termination of employment

The appropriate Department Head may dispense with the services of
acasua employee at any time.
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Public Sector Employment and Management Bill 2002 Clause 40

The Public Service

Chapter 2

Part 2.7 Management of conduct and performance

Division 1

Preliminary

40 Part applies to officers (except chief executive officers) (1988 Act, s 65A)

This Part appliesto officersin the Public Service but (unless otherwise
expressly provided by this Act) does not apply to chief executive
officersin the Public Service.

41 Objects of Part
The objects of this Part are as follows:

(@  tomaintain appropriate standards of conduct and work-rel ated
performance in the Public Service,

(b)  toprotect and enhancetheintegrity and reputation of the Public
Service,

(¢)  toensurethat the public interest is protected.

42 Definitions
(1) InthisPart:

disciplinary action, in relation to an officer, means any one or more of

the following:

(@  dismissa from the Public Service,

()
©
(d)

©
(f)

directing the officer to resign, or to be alowed to resign, from
the Public Service within a specified time,

if the officer is on probation—annulment of the officer's
appointment,

except in the case of a senior executive officer—reduction of
the officer’s sdary or demotion to a lower postion in the
Public Service,

the imposition of afine,
acaution or reprimand.

misconduct—see section 43.

procedural guidelines meansthe guidelinesin forcefromtimetotime
under section 44.
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Clause 42 Public Sector Employment and Management Bill 2002
Chapter 2 The Public Service

remedial action, in relation to an officer, means any one or more of 1

the following: 2

(@  counsdling, 3

(b)  training and development, 4

(0  monitoring the officer’s conduct or performance, 5

(d)  implementing a performance improvement plan, 6

() theissuing of awarning to the officer that certain conduct is 7
unacceptable or that the officer’s performance is not 8
satisfactory, 9

()  transferring the officer to another position in the Public Service 10

that does not involve a reduction of salary or demotion to a 1

lower position, 12

(g  any other action of asimilar nature. 13

(2) In this Part, a reference to an dlegation that an officer may have 14
engaged in misconduct includes a reference to the appropriate 15
Department Head being made aware, or becoming aware, by any 16
means that the officer may have engaged in misconduct. 17

43 Meaning of “misconduct” (1988 Act, s 66) 18
(1) For the purposes of this Part, misconduct includes, but is not limited 19
to, any of the following: 20

(@  acontravention of any provision of this Act or the regulations, 21

(b)  performance of dutiesin such amanner asto justify the taking 22

of disciplinary action, 23

(¢ taking any detrimental action (within the meaning of the 24
Protected Disclosures Act 1994) against a person that is 25
substantially in reprisa for the person making a protected 26

disclosure within the meaning of that Act, 27

(d)  taking any action against another officer that is substantially in 28
reprisa for an internal disclosure made by that officer. 29

(2) For the purposes of this Part, the subject-matter of an alegation of 30
misconduct may relate to an incident or conduct that happened: 31

(@  whilethe officer concerned was not on duty, or 32

(b)  beforethe officer was appointed to his or her position. 33
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Division 2

44

45

3

In this section, internal disclosure means a disclosure made by an
officer regarding the alleged misconduct of another officer belonging
to the same Department as that to which the officer belongs.

Dealing with misconduct

Issuing of procedural guidelines

)

2
3

4)

The Public Employment Office may, from time to time, issue
guidelines for the purposes of:

(@  dedingwith alegations of misconduct as adisciplinary matter,
and

(b) thetaking of disciplinary action with respect to officers under
this Division.

The Public Employment Office may from time to time amend, revoke

or replace the procedura guidelines.

The procedurd guiddines asin force from time to time must be made
publicly available in such manner as the Public Employment Office
thinks appropriate.

The regulations may make provision for or with respect to any matter
for which the procedural guidelines can provide. In the event of any
inconsistency between a provison contained in the procedura
guidelines and a provision in the regulations, the latter isto prevail.

Requirements relating to procedural guidelines

(1)
2

The procedura guiddines must be consstent with the rules for
procedurd fairness.

Without limiting subsection (1), the procedura guidelinesareto ensure
that:

(@  the officer to whom an alegation of misconduct relates is
advised in writing of the aleged misconduct and that the
alegation may lead to disciplinary action being taken with
respect to the officer, and

(b)  theofficer isgiven an opportunity to respond to the allegation.
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Clause 45

Chapter

2

Public Sector Employment and Management Bill 2002
The Public Service

46

3)

(4)

®)

A forma hearing involving the legal representation of parties and the
calling and cross-examination of witness is not to be held in relation
to an dlegation of misconduct and the taking of disciplinary action
with respect to an officer.

However, subsection (3) does not prevent the appropriate Department
Heed from:

(@  conducting suchinvestigationsinto an alegation of misconduct
as the Department Head considers necessary, or

(b)  conducting interviews with the officer to whom the alegation
relates or with any other person in connection with the matter
concerned, or

() taking signed statements from the officer or any such person.

If the appropriate Department Head decides that disciplinary action is
to be taken with respect to an officer under this Division, the officer
must, before any disciplinary action is taken, be given an opportunity
to make asubmission in relation to the disciplinary action that may be
taken.

Dealing with allegations of misconduct

1)

2

3

If an dlegation is made to the appropriate Department Head that an
officer may have engaged in any misconduct, the appropriate
Department Head may:

(@  decide to deal with the allegation as a disciplinary matter in
accordance with the procedurd guiddlines, or

(b)  decidethat it isappropriate to take remedial action with respect
to the officer.

After dealing with an allegation of misconduct as a disciplinary matter
in accordance with the procedura guiddines, the appropriate
Department Head may, if the Department Head is of the opinion that
the officer has engaged in any misconduct, decide to take disciplinary
action with respect to the officer.

Even though the appropriate Department Head decidesto deal with an
alegation of misconduct as a disciplinary matter in accordance with
the procedura guidelines, the Department Head may, at any stage of
the process:

(&  decide to take remedia action with respect to the officer
concerned, or
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Public Sector Employment and Management Bill 2002 Clause 46
The Public Service Chapter 2

4)

Division 3

(b)  decideto dismisstheallegation, or decide that no further action
isto be taken in relation to the matter, or both.

A decision under this section by the appropriate Department Head to
take remedid action with respect to an officer doesnot, if it appearsto
the Depatment Head that the officer may have engaged in any
misconduct while the remedia action is being taken, prevent the
Department Head from dedling with the aleged misconduct as a
disciplinary matter under this section.

Dealing with unsatisfactory performance and other
matters

47 Dealing with unsatisfactory performance

1)

2

3
4)

If the appropriate Department Head is of the opinion that an officer is
not performing the officer's duties in a satisfactory manner, the
Department Head may decide to take remedia action with respect to
the officer.

If:
(@  remedid action istaken with respect to an officer, and

(b)  the appropriate Department Head is, after the officer has been
given areasonable opportunity in which to improve his or her
performance, of the opinion that the officer’s performance is
still unsatisfactory,

the Department Head may notify the officer in writing that the
officer’s performance is ill unsatisfactory and that the officer’s
performance may lead to disciplinary action being taken with respect
to the officer. The officer must be given an opportunity to respond to
the Department Head' s opinion about the officer’s performance.

The Department Head may, after considering any response by the
officer, decide to take disciplinary action with respect to the officer.

Before any disciplinary action is taken with respect to an officer under
this section, the officer must be given an opportunity to make a
submission in relation to the disciplinary action that may be taken.
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Clause 47 Public Sector Employment and Management Bill 2002
Chapter 2 The Public Service
(5) A referenceinthissection to an officer not performing hisor her duties

in asatisfactory manner includes areference to the officer not meeting
the performance standards (however expressed) applicable to the
officer’s position.

48 Disciplinary action may be taken if officer is convicted of serious
offence (1988 Act, s 76)

Division 4

49

D)

2

3

If an officer is convicted in New South Wales of an offence that is
punishable by imprisonment for 12 months or more, or is convicted
elsawhere than in New South Wales of an offence that, if it were
committed in New South Wales, would be an offence so punishable,
the appropriate Department Head may:

(@  decideto take disciplinary action with respect to the officer, or
(b)  decideto take remedia action with respect to the officer.

Before any disciplinary action istaken with respect to an officer under
this section, the officer must be given an opportunity to make a
submission in relation to the disciplinary action that may be taken.

A reference in subsection (1) to the conviction of an officer for an
offence punishable by imprisonment for 12 months or more includes
areference to the officer having been found guilty by a court of such
an offence but where no conviction is recorded.

Miscellaneous provisions

Suspension of officers from duty pending decision in relation to
misconduct or criminal conviction (1988 Act, s 77)

(1)

If:

(@  anadlegation that an officer has engaged in misconduct is being
dealt with as a disciplinary matter in accordance with the
procedura guidelines, or

(b)  anofficerischarged with having committed an offencereferred
to in section 48,

the appropriate Department Head may suspend the officer from duty
until the allegation of misconduct or the crimina charge has been dedlt
with.
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Public Sector Employment and Management Bill 2002 Clause 49
The Public Service Chapter 2

50

51

52

(2 Any sdary payable to a person as an officer while the person is
suspended from duty under this section is (if the appropriate
Department Head so directs) to be withheld.

@ If:

(@ it is decided to take disciplinary action with respect to the
person for the misconduct, or

(b)  thepersonisconvicted of the offence concerned,

the salary withheld under subsection (2) isforfeited to the State unless
the appropriate Department Head otherwise directs or that sdlary was
due to the person in respect of a period before the suspension was
imposed.

(4) If theappropriate Department Head has suspended an officer from duty
under this section, that Department Head may at any time remove the
suspension.

Implementation of decisions under this Part

A decision of the appropriate Department Head to take disciplinary
action or remedia action under this Part with respect to an officer may
be carried into effect at any time.

Effect of dismissal of senior executive officers (1988 Act, s 77A)

If asenior executive officer isdismissed from the Public Serviceunder
this Part;

(@  theterm for which the officer was appointed isto be regarded
as having come to an end, and

(b)  no compensation is payable in respect of the dismissal.

Provisions relating to certain forms of disciplinary action (1988 Act, s 75

(7). (8))

(1) Any appointment required as the result of the taking of disciplinary
action comprising demotion to alower position in a Department is to
be made by the appropriate Department Head.

(2) If a fine is imposed under this Part on an officer, the person
responsible for paying the officer’ ssaary is, on receiving notice of the
imposition of thefine, to deduct the amount of the fine from the salary
payable to the officer in such manner as the appropriate Department
Head directs.
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Clause 53 Public Sector Employment and Management Bill 2002

Chapter

2 The Public Service

53

Officers retiring or resigning before disciplinary action is taken (1988 Act,
s 81)

(1) Andlegation that an officer has engaged in misconduct may be dealt

with under this Part, and disciplinary action may be taken with respect
to the officer, even though the officer has retired or resigned.

(2) Thetaking of disciplinary action (other than afine) with respect to the
former officer does not affect the former officer’s retirement or
resgnation or the benefits, rights and liabilities arisng from the
retirement or resignation.

(3) A fineimposed under any such disciplinary action may be recovered
from the former officer as a debt due to the Crown in any court of
competent jurisdiction, or out of any money payableto or in respect of
the former officer by the Crown, or both.

(4) Nothing in this section affects any power under this Act to refuse to
accept the resignation of an officer.
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Public Sector Employment and Management Bill 2002 Clause 54

The Public Service

Chapter 2

Part 2.8 Miscellaneous provisions relating to the Public
Service

54

55

56

Requirements as to citizenship or permanent residency (1988 Act, s 39)

(1) A personisdigibleto be appointed as an officer in the Public Service
only if the personis:

@
()

an Austraian citizen, or

a person resident in Australia whose continued presence in
Austrdiais not subject to any limitation as to time imposed by
or in accordance with law.

(2) An officer who is not an Augtraian citizen and who ceases to satisfy
or does not satisfy the requirements of subsection (1) (b) is no longer
eligible to continue in employment as an officer in the Public Service
and is to be dismissed from that employment by the appropriate
Department Head.

Extended leave for Departmental staff (1988 Act, s 100)

Schedule 3 has effect in relation to officers and temporary employees
of a Department.

Excess officers of Department (1988 Act, s 51(3))
(1) Thissection applieswhere:

@

()

the appropriate Department Head is satisfied that the number of
officers employed in the Department exceeds the number that
appears to be necessary for the effective, efficient and
economical management of the Department’s functions and
activities, and

the appropriate Department Head hastaken | practicable steps
to secure the transfer of the excess officers to the service of
another Department or in any other public sector service.

(2) The appropriate Department Head may, with the gpprova of the
Public Employment Office, dispense with the services of any such
excess officers who cannot be found useful work in another
Department or in any other public sector service.
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Clause 57

Chapter

2

Public Sector Employment and Management Bill 2002
The Public Service

57 Excessive salaries of officers of Department (1988 Act, s 52)
(1) Thissection applies where:

58

@

()

the appropriate Department Head is satisfied that an officer of
the Department is in receipt of a greater sdary than the
maximum fairly appropriate to the work performed by the
officer, and

the Department Head has taken al practicable steps to secure
work in the Department, or in another Department or in any
other public sector service, that is appropriate to the salary of
the officer.

(2) The appropriate Department Head may, with the approva of the
Public Employment Office, reduce the salary of any such officer who
isnot performing work appropriateto hisor her sdlary to the maximum
determined by that Department Head to be appropriate to the work
performed by the officer.

(3) An officer whose sdlary is reduced under this section:

@
()

remains eligible for promotion asif the officer’ s sdlary had not
been reduced, and

is entitled to obtain work in the Department at the previous
salary of the officer as soon as such work becomes availablein
preference to any other officer whose sdary has not been
reduced.

Officer to report bankruptcy etc (1988 Act, s 79)

(1) If an officer becomes bankrupt or makes a composition, arrangement
or assignment for the benefit of the officer’ s creditors, the officer must:

@
()

immediately giveto the appropriate Department Head notice of
the bankruptcy, composition, arrangement or assignment, and

within such period as the Department Head specifies, provide
that Department Head with such further information with
respect to the cause of the bankruptcy or of the making of the
composition, arrangement or assgnment as that Department
Head requires.

(2) If any such officer is the Department Head, subsection (1) applies as
if references to the gppropriate Department Head were references to
the Minister responsible for the Department.
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Public Sector Employment and Management Bill 2002 Clause 59
The Public Service Chapter 2

59 Departmental staff not to undertake other paid work without permission
(1988 Act, s 80)

(1) A person employed in the Public Serviceis not to undertake any other

pai d work without the permission of the appropriate Department Head.

(2) Thissection does not apply:
(@  toacasua employee, or
(b)  toaperson working part-time,

during the period that the person is not required to discharge dutiesin
the Public Service, but only if the discharge of those duties is not
adversdly affected and no conflict of interest arises.

60 Right of the Crown to dispense with person’s services not affected by
the Act (1988 Act, s 54)

The right or power of the Crown to dispense with the services of any
person employed in the Public Service, as it existed immediately
before the commencement of this section, isnot abrogated or restricted
by any of the provisions of this Act.

61 Nocompensation to be paid where person’s services dispensed with or
salary reduced (1988 Act, s 55)

A person employed in the Public Serviceis not, except as provided by
this or any other Act, entitled to any compensation as a result of the
person’s services being dispensed with or the person’s remuneration
being reduced.

62 Regulations with respect to Public Service (1988 Act, s 102)

The regulations may make provision for or with respect to regulating
theemployment of officers, temporary employeesor casual employees,
including provision for or with respect to the following:

(@  providing for the medical assessment and standards of medical
fitnessfor the appointment of personsto positionsin the Public
Service,

(b)  prescribing the educationa quaifications for appointments to
positionsin the Public Service,

()  prescribing the procedure to be adopted for selecting an
appointee from among candidates for a vacant position (other
than a chief executive position),
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Clause 62
Chapter 2

Public Sector Employment and Management Bill 2002
The Public Service

()
©
(f)
@
(h)
()

0)

determining the digibility of persons for appointment as
temporary employees or casuad employees,

providing for the hours of attendance of staff,
prescribing the leave which may be granted to staff,

providing for the payment of travelling and subsistence
alowancesfor staff, allowancesfor theincreased cost of living
in remote areas, and other alowances for staff,

prescribing the procedures to be adopted consegquent on the
appointment of a person to a position,

providing for the exercise of the functions of suspended, sick or
absent staff by other staff, and the exercise by staff of the
functions attaching to vacant positions,

providing for entry to positionsin the Public Service in specia
Cases.
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Public Sector Employment and Management Bill 2002 Clause 63
Public sector staff Chapter 3

Chapter 3 Public sector staff

Part 3.1 Public sector executives

Division 1

Preliminary

63 Definitions (1988 Act, s 42A)

(1)

2

In this Part:

contract of employment means a contract of employment under this
Part between an executive officer and the officer’s employer.

executive officer means achief executive officer or asenior executive
officer.

executive position means a chief executive postion or a senior
executive position.

public authority means an authority which is established by or under
an Act and which is (or whose governing body is) constituted by
persons appointed by the Governor or aMinister, but does not include
the Education Teaching Service or the Police Service.

remuneration package means the remuneration package for an
executive officer determined for thetime being under the Satutory and
Other Offices Remuneration Act 1975.

In this Part, a reference to the employer of an executive officer is a
reference to:

(@ inthecaseof achief executive officer—the Minister, or

(b) in the case of a senior executive officer in the Public
Service—the appropriate Department Head, or

() in the case of a senior executive officer in the Education
Teaching Service—the Director-Genera of the Department of
Education and Training, or

(d) in the case of a senior executive officer in the service of a
public authority—the public authority or aperson nominated by
the public authority, or
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Clause 63
Chapter 3

Public Sector Employment and Management Bill 2002
Public sector staff

Division 2

3

(¢ inany other case—the Minister or a person nominated for the
time being by the Minister.

In this Part, a reference to the remuneration package for an executive
officer is, if arange of amounts has been determined by the Statutory
and Other Offices Remuneration Tribunal, a reference to:

(@  theamount within that range nominated in the officer’ scontract
of employment, or

(b)  inany other case—the minimum amount within that range.

Composition of executive services

64 Composition of Chief Executive Service (1988 Act, s 42B)

The Chief Executive Service comprises the persons holding the
positions referred to in Parts 1 and 2 of Schedule 2.

65 Composition of Senior Executive Service (1988 Act, s 42C)

66

1)

The Senior Executive Service comprises.

(@  thepersonsholding positionsfor the time being determined by
the Minister to be senior executive positions, being positionsin
the Public Service, on the staff of a public authority or in the
Education Teaching Service (other than positionsreferred to in
Part 3 of Schedule 2), and

(b) the persons holding the postions referred in Part 3 of
Schedule 2.

(2) A list of the positions determined under subsection (1) () is to be

D)

2

made publicly available on the website of the Premier’ s Department.

Amendment or substitution of Schedule 2 (1988 Act, s 42D)

The Governor may, by order published in the Gazette, amend
Schedule 2 by inserting the description of any position, or by omitting
or amending any such description.

The Governor may, by order published in the Gazette, omit Schedule 2
and insert instead a Schedule containing descriptions of positions.
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Public Sector Employment and Management Bill 2002 Clause 67
Public sector staff Chapter 3

67 Positions which may be included in Schedule 2 (1988 Act, s 42E)

Division 3

The description of a position may be included in Schedule 2 by order
under this Division only if the position is.

(@ apogtioninthe Public Service, or

(b) adatutory office (being an officethat is established by or under
an Act and to which appointments are made by the Governor
or a Minister), but only if the employment of a person in the
office is declared by or under that Act to be subject to this
Part, or

(c)  apostion on the staff of a public authority, or

(d) apostion in the Education Teaching Service.

Employment of executive officers

68 Term appointments (1988 Act, s 42F)

69

(1)

2

Subject to this Act, an executive officer holds office for such period
(not exceeding 5 years) as is specified in the officer’s instrument of
gppointment, but iseligible (if otherwise quaified) for re-gppointment.

An executive officer may, with the approva of the Director-Generd
of the Premier’s Department, be re-appointed with effect before the
expiry of the officer’ sterm of office. In that case, the officer’ sexisting
term of office expires.

Employment of executive officers to be governed by contract of
employment (1988 Act, s 42G)

(1)
2
3
(4)

The employment of an executive officer is to be governed by a
contract of employment between the officer and his or her employer.

A contract of employment may be made before or after the
appointment of the executive officer concerned.

An executive officer is not appointed by, nor is an executive officer’s
term of office fixed by, the contract of employment.

However, a contract of employment may constitute the instrument of
appointment if the person authorised to make the appointment is aso
the person who signs the contract with the executive officer.
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Chapter

3

Public Sector Employment and Management Bill 2002
Public sector staff

70

71

(5) A contract of employment may be varied a any time by a further
contract between the parties.

(6) A contract of employment may not vary or exclude a provision of this
Act or of any other Act under which the executive officer concerned
is gppointed or a provision of the regulations under this Act or any
such other Act.

(7) Theemployer of an executive officer (being an officer in the service
of the Crown) acts for and on behalf of the Crown in any contract of
employment between the officer and the employer.

Matters regulated by contract of employment (1988 Act, s 42H)

(1) The mattersto be dealt with in a contract of employment between an
executive officer and his or her employer include the following:

@

()

the duties of the executive officer’s postion (including
performance criteriafor the purpose of reviews of the officer’s
performance),

the monetary remuneration and employment benefits for the
executive officer as referred to in Divison 4 (including the
nomination of the amount of the remuneration package if a
range of amounts has been determined for the remuneration

package).

(2 A contract of employment may provide for any matter to be

determined:

(@ by further agreement between the parties, or

(b) by further agreement between the executive officer and some
other person specified in the contract, or

(¢ by the Minister or other person or body specified in the

contract.

Performance reviews (1988 Act, s 42l)

(1) An executive officer’s performance must be reviewed, a least
annually, by the officer’ semployer or by some other person nominated
by that employer.

(2) Any such review isto have regard to the agreed performance criteria
for the position and any other relevant matter.
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Public Sector Employment and Management Bill 2002 Clause 72
Public sector staff Chapter 3

72

Industrial arbitration or legal proceedings excluded (1988 Act, s 42J)

(1)

2

3
(4)

)

(©)

(7)
)

©)

In this section, a reference to the employment of an executive officer
isareference to:

(@  the appointment of, or failure to appoint, a person to a vacant
executive pogition, or

(b)  the removad, retirement, termination of employment or other
cessation of office of an executive officer, or

() anydisciplinary proceedingsor disciplinary action taken against
an executive officer, or

(d) theremuneration or conditions of employment of an executive
officer.

The employment of an executive officer, or any matter, question or
dispute relating to any such employment, isnot an industria matter for
the purposes of the Industrial Relations Act 1996.

Subsection (2) applies whether or not any person has been appointed
to a vacant executive position.

Part 6 (Unfair dismissals) and Part 9 (Unfair contracts) of Chapter 2 of
the Industrial Relations Act 1996 do not apply to or in respect of the
employment of an executive officer.

Any State industria instrument (whether made before or after the
commencement of this section) does not have effect in so far as it
relates to the employment of executive officers.

Subsection (5) does not prevent the regulations or other statutory
instrumentsunder thisAct (or any other Act under which the executive
officer concerned is agppointed) from applying the provisons of an
award or industria agreement to the employment of an executive
officer.

An apped does not lie to the Government and Related Employees
Apped Tribund in relation to the employment of an executive officer.

No proceedings for an order in the nature of prohibition, certiorari or
mandamus or for adeclaration or injunction or for any other relief, lie
in respect of the appointment of or failure to appoint a person to an
executive position, the entitlement or non-entitlement of apersonto be
S0 appointed or the validity or invalidity of any such appointment.

Inthissection, industrial agreement includes any determination under
section 130.
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Clause 73 Public Sector Employment and Management Bill 2002
Chapter 3 Public sector staff
Division 4 Remuneration of executive officers

73 Definitions (1988 Act, s 42K)

1)

2

Inthis Division:
approved means gpproved for the time being for the purposes of this

Divison by the Minister in writing, either generdly or in relation to
any executive officer or class of executive officers.

employment benefit means:

(@  contributions payable to a superannuation scheme by an
executive officer’ semployer in respect of the officer, including
any liability of that employer to make any such contributions or
to pay approved costs associated with that scheme, or

(b)  the provision by an executive officer’s employer of a motor
vehicle for private use by the officer, or

()  any other approved benefit provided to an executive officer at
the cost of the officer’s employer (being a benefit of a private
nature).

monetary remuneration includes alowances paid in money, but does
not include:

(@  traveling or subsistence dlowances, or
(b)  dlowancesin relation to relocation expenses, or

()  any other allowances in relation to expenses incurred in the
discharge of an executive officer’s duties.

superannuation scheme means a superannuation scheme established
by or under an Act or approved for the purposes of this definition.

A reference in the definition of employment benefit to an executive
officer’s employer is a reference to the person in whose service the
officer is employed.

74  Monetary remuneration and employment benefits for executive officers
(1988 Act, s 42L)

1)

Executive officers are entitled to monetary remuneration at such rate,
and employment benefits of such kinds, as are provided in ther
contract of employment.

Page 40

© 00 N ogabrh W N

e
= o

= e
w N

=
o 0~

= e
o ~

N =
o ©

NN
N

NN
A~ W

NN N
~N O o1

28
29
30
31
32



Public Sector Employment and Management Bill 2002 Clause 74
Public sector staff Chapter 3

2

3)

4)
)

(©)

(7)

(8

Contributions payable to a superannuation scheme by an executive
officer’ semployer in respect of the officer that are required to be made
by the employer under alaw of the State relating to superannuation
are, until provided for by the officer’s contract of employment, taken
to be an employment benefit provided in the contract.

The total amount of:

(@ the annual rate of monetary remuneration for an executive
officer, and

(b) the annua cost of employment benefits provided for the
executive officer under the contract of employment,

is to be egua to the amount of the remuneration package for the
executive officer.

The cost of an employment benefit is the approved amount or an
amount calculated in the approved manner.

This section does not affect:

(@  any approved performance-rel ated incentive payments madeto
an executive officer, or

(b)  any remuneration or benefits to which an executive officer is
otherwise entitled by law (such as statutory or agreed fees for
attendance at meetings or the like).

A contract of employment may provide for the payment of part of the
monetary remuneration under the contract to be made in the form of
aperiodic leave loading.

An executive officer is entitled to be paid an amount equivaent to the
approved cost of a part of any entitlement to take annual or extended
leave with pay if the officer forgoes (with the approval of the officer’s
employer) the right to take that part of that leave. This subsection has
effect despite anything to the contrary in the Annual Holidays Act 1944
or any other Act.

During any period when the monetary remuneration and employment
benefits for an executive officer cannot be determined under
subsection (1), the officer is entitled to monetary remuneration at the
rate of the amount of the remuneration package for the officer, subject
to any subsequent adjustment of payments in accordance with the
officer’s contract of employment.
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Chapter

3
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Public sector staff

(9) If the remuneration package for an executive officer is varied, the
officer is entitled to monetary remuneration and employment benefits
in accordance with the officer’s contract of employment pending any
necessary variation of the contract and adjustment of payments to
comply with this section with effect from the date of the variation.

75 Travelling and subsistence allowances etc (1988 Act, s 42M)
(1) An executive officer is entitled to be paid:

@
()
©

such travelling and subsistence alowances, and
such alowancesin relation to rel ocation expenses, and

such other alowances in relaion to expenses incurred in the
discharge of the officer’s duties,

as the officer’s employer may from time to time determine in respect
of the officer.

(2) Anexecutive officer’s contract of employment:

@
()

Division 5

may provide for the payment to the officer of alowances of the
kind referred to in this section, and

may regulate the payment of alowances to the officer under
this section.

Removal, retirement etc of executive officers

76  Vacation of executive positions (1988 Act, s 420)
(1) The postion of an executive officer becomes vacant if the officer:

@
()
©

(d)

dies, or
completes aterm of office and is not re-gppointed, or

isremoved from office, or retiresor isretired from office, under
this or any other Act, or

resigns his or her position in writing addressed to the officer’'s
employer and that employer accepts the resignation.

(2) Thissection does not affect any other provision by or under which an
executive officer vacates his or her position.
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Public Sector Employment and Management Bill 2002 Clause 77

Public sector staff

Chapter 3

77 Removal of executive officers from office (1988 Act, ss 42Q, 100D)

(1) The employer of an executive officer may remove the executive
officer from an executive position at any timefor any or no reason and
without notice.

2

3

(4)

®)

The employer:

(@  may declare an executive officer who is removed from an
executive position by the employer under subsection (1) to be
an unattached officer, and

(b)  may revoke any such declaration.

While a declaration under subsection (2) remainsin force, the person

to whom the declaration relates;

@
()

©

isto be regarded as an executive officer, athough not holding
an executive position, and

is entitled to monetary remuneration and employment benefits
asif the person had not been removed from his or her position,
and

is, for the purposes of sections 19 (1), (2), (3) and (5) and 87,
to be regarded as holding an equivaent (though notiona)
executive podtion in the Department or organisation from
which he or she was removed.

If the person referred to in subsection (3) was removed from a chief
executive position, then for the purposes of sections 19 (1), (2), (3)

and (5) and 87:

(@  thepersonisto be regarded as a senior executive officer, and

(b) the person’s notiona executive postion referred to in
subsection (3) (c) is to be regarded as a senior executive
position.

If:

(&  an executive officer is removed from an executive position
under subsection (1) and a declaration is not made in relation
to the officer under subsection (2), or

(b) a declaration under subsection (2) made in relation to an

executive officer is revoked,

the officer ceases to be an executive officer, unless agppointed to an
executive position.
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Public Sector Employment and Management Bill 2002
Public sector staff

Clause 77
Chapter 3
(6)
(7)
(8
©)
78

An officer in the Public Service, the Hedlth Service, the Education
Teaching Service, another service of the Crown or the service of a
public authority who ceases to be an executive officer because of
subsection (5) ceases to be an officer in that service, unless appointed
to apodgtion in that service.

The making of a declaration under subsection (2) in relation to an
executive officer does not prevent the officer from ceasing to be an
executive officer because of the completion of the officer’s term of
office.

This section does not prevent an executive officer being removed from
office gpart from this section.

If aDepartment or organisation referred to in subsection (3) () ceases
to exist or to be identifiable, the Public Employment Office may
determine that the executive position concerned is to be regarded for
the purposes of that paragraph as being in some other specified
Department or organisation.

Compensation etc where executive officer has no right to return to
public sector (1988 Act, ss 42N, 42S)

)

2

This section gppliesto:

(@  an executive officer who is removed from office under
section 77 and who ceasesto be an executive officer asreferred
to in section 77 (5), or

(b) an executive officer who is otherwise removed from office
(except for mishehaviour after due inquiry), or

(¢  an executive officer who was employed in the public sector
when first gppointed as an executive officer, whose term of
office as an executive officer expires and who is not
re-appointed.

However, this section does not gpply to an executive officer who
consents to atransfer at alower level of remuneration.

Note. Clause 11 (10) and (11) of Schedule 4 provide that the person is not entitled
to compensation if the person is entitled to an engagement in the public sector in
the exercise of a right of return, unless the person elects to take the compensation
instead of the engagement.

A person to whom this section appliesisentitled to such compensation
(if any) as the Statutory and Other Offices Remuneration Tribunal
determines.
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Public Sector Employment and Management Bill 2002 Clause 78
Public sector staff Chapter 3

3)

(4)
©)

(©)

()

(8)

©)

The Statutory and Other Offices Remuneration Tribunal:

(@  may determine that compensation is payable for the failure to
re-gppoint an executive officer only if the Tribuna is satisfied
that the person had a reasonable expectation of being
re-appointed, and

(b)  must haveregardto any generd directionsgiventothe Tribunal
by the Minister as to the matters to be taken into consideration
when it makes determinations under this section.

The maximum compensation payable is an amount equa to the
person’s remuneration package for the period of 38 weeks.

The person is not entitled to any other compensation for the removal
or retirement from office or for the failure to re-appoint the person or
to any remuneration in respect of the office for any period afterwards
(except remuneration in respect of a subsequent re-appointment to the
office).

An executive officer who is removed from office or not re-appointed
is not entitled to compensation under this section if:

(@  thepersonisappointed onthat removal or expiry of the term of
office to another executive position, and

(b)  theremuneration package for the holder of that position is not
less than the remuneration package for the holder of the former
position.

If the Statutory and Other Offices Remuneration Tribuna determines

that compensation is payable under this section, it must, in its
determination, specify the period to which the compensation relates.

The person may not be engaged in the public sector or employed in the
sarvice of a State owned corporation or a subsidiary of such a State
owned corporation during the period so specified, unlessarrangements
ae made for a refund of the proportionate amount of the
compensation.

A reference in this section to:

(@  employment in the public sector is a reference to employment
as an officer in the Public Service, the Hedlth Service or the
Education Teaching Service, asamember of the Police Service
or as an officer in the service of a public authority, and

(b)  engagement in the public sector is a reference to employment
in the public sector or to the holding of a statutory office.
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Clause 79 Public Sector Employment and Management Bill 2002
Chapter 3 Public sector staff
Division 6 General

79 Appointment of incumbent officers to senior executive positions (1988
Act, s 42U)

80

(1)

2

3)
(4)

®)

When a position becomes a senior executive position, the person (if
any) holding the position is to continue to hold that position until the
person or some other person is duly appointed to the position.

While the person continues to hold the position, the conditions of
employment (including remuneration) of the person areto be the same
as those which applied to the person immediately before the position
became a senior executive position.

The person who continuesto hold the position may be appointed to the
position without the vacancy being advertised.

If the person who continuesto hold the position is not appointed to the
position or to any other executive position, clause 11 of Schedule 4
applies to the person as if he or she had eected to retain aright of
return to the public sector.

This section does not apply to a senior executive position referred to
in Part 3 of Schedule 2.

Incumbent officers—accrued leave (1988 Act, s 42V)

(1)

A person who:

(@ was engaged in the public sector when appointed to an
executive position, and

(b) had aright to accrued extended or annua leave with pay
immediately before that appointment, and

(00  hasnot taken that leave before taking up dutiesin the executive
position,

isentitled, on taking up those duties, to be paid instead of that |eave (or

any part of that leave) the money vaue of that leave (or part) as a
gratuity if the person so dects.

(2) Anédection under this section isto be made within thetime and in the

3

manner determined by the Minigter.

The money vaue of leave isto be calculated at the rate of pay of the
person immediately before appointment to the executive position.
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Public Sector Employment and Management Bill 2002 Clause 80
Public sector staff Chapter 3

81

(4)

)

A person who was engaged in the public sector when appointed to an
executive position retains any right to extended, annual, sick or other
leave accrued or accruing to the person immediately before the
appointment (except any accrued leave which is paid out by agratuity
under subsection (1)).

A reference in this section to an engagement in the public sector has
the same meaning as it has for the purposes of section 78.

Change in status of positions (1988 Act, s 42W)

1)

2

3)

(4)

®)

If achief executive position becomes a senior executive position or a
senior executive podgition becomes a chief executive postion, the
existing contract of employment continuesin forceuntil anew contract
is made under this Part.

If aposition ceases to be designated as an executive position by order
or determination under this Part:

(@  thepostion isnot thereby abolished, and

(b)  any person holding the position is to be taken to have been
gppointed to the position in accordance with the relevant
provisions.

However, the order or determination by which a position is omitted
may direct that the person holding the position isto cease to hold the
position, but only if the person was not employed in the public sector
(as referred to in section 78) immediately before last becoming an
executive officer.

The person to whom any such direction relates ceases to hold the
position concerned and has the same rights and obligations as if the
person had ceased to be an executive officer as referred to in
section 77 (5).

An order or determination that omits or adds an executive position
may contain other provisons of a savings or trangtional nature
consequent on a position becoming or ceasing to be an executive
position or becoming a different kind of executive position.

82 Change in title of positions (Act 1988, s 42X)

A postion referred to in Schedule 2 or in a determination of the
Minister under this Part does not cease to be an executive position
merely because of a changein thetitle of the position.
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Clause 83 Public Sector Employment and Management Bill 2002

Chapter

3 Public sector staff

83

84

Approval to undertake other paid work (1988 Act, s 42Y)

An executive officer is not to undertake any paid work outside the
duties of the executive position without the consent of the officer's
employer.

Operation of Part (1988 Act, s 422)

(1) ThisPart prevails over any inconsistent provision of any other Act or
law or of the terms of appointment of or contract with a person.

(2) Theprovisonsof thisPart apply to aperson appointed to an executive
position under any Act even though the Act excludes the application
of this Act, unless it expresdy excludes the application of those
provisions.
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Public Sector Employment and Management Bill 2002 Clause 85
Public sector staff Chapter 3

Part 3.2

Division 1

Staff mobility

Movement of staff within and between public
sector agencies

85 Definitions

In this Division:
head of a public sector agency means:

(@  (subject to paragraph (b)) the person who isthe chief executive
officer, or who exercises the functions of chief executive
officer, of the agency, or

(b)  the person prescribed by the regulations.
public sector agency means.

(@ thewhole or a part of a public sector service or an employer
congtituting, or within, a public sector service, or

(b)  (without limiting paragraph (a)) a State owned corporation,
and includes a Department.

86 Temporary staff transfers (secondments)

(1)

2

3

(4)

A member of staff of a public sector agency may transfer temporarily
to the service of another public sector agency with the approval of the
heads of the home agency and the host agency.

A member of staff of a public sector agency may transfer temporarily
to another position or other employment within the agency with the
approva of the head of the agency.

A temporary transfer under this section may be:

(@& & the request, or with the consent, of the member of staff
concerned (an employee-initiated temporary transfer), or

(b) a the direction of the head of the home agency (an
employer-initiated temporary transfer).

A person may be temporarily transferred under this section at the
person’s existing level of remuneration or a a different level of
remuneration. However, an employer-initiated temporary transfer
cannot be made at alower level of remuneration.
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Clause 86
Chapter 3
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Public sector staff

)
(6)

()

(8)

©)

(10)

A person who transfers to the service of another public sector agency
under this section remains an employee of the home agency.

However, in the case of an employee-initiated temporary transfer, the
person ceases to be an employee of the home agency and becomes an
employee of the host agency if:

(@  thetransfer has continued for at least 2 years, and

(b)  thehead of the home agency notifiesthe person of the proposed
cessation of employment, and

()  the person decides to remain with the host agency with the
consent of the head of that agency.

In the case of an employee-initiated temporary transfer, a permanent

appointment may be made to the origina position of the person (and

without the person ceasing to be employed by the agency) if:

(@  thetransfer has continued or islikely to continue for more than
12 months, and

(b)  theperson isadvised of the proposed appointment, and

() the person is given a reasonable opportunity to terminate the
transfer and return to his or her origina position.

In the case of an employer-initiated temporary transfer, a permanent
appointment cannot be made to the person’s original position except
with the consent of the person.

The following isto be determined in accordance with such guidelines
as are issued from time to time by the Director-Genera of the
Premier’s Department:

(@  theproceduresfor obtaining the consent of an employee under
this section,

(b)  the circumstances in which an employer-initiated temporary
transfer to a different workplace location in the State may be
made.

In this section:

home agency means the public sector agency from which the transfer
of amember of staff is made under this section.

host agency means the public sector agency to which the transfer of a
member of staff of another agency is made under this section.
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Public Sector Employment and Management Bill 2002 Clause 86
Public sector staff Chapter 3

public sector agency does not include a State owned corporation.

Note. See also section 24 for acting appointments to vacant public service
positions or where the holder of the position is suspended, sick or absent.

87 Employer-sponsored permanent transfers (1988 Act, ss 50, 51, 53A, 100A)

1)

2

3

The head of apublic sector agency may, subject to this section, transfer
amember of staff of the agency to the service of another public sector

agency:
(@  with the approva of the head of the other agency and of the
Public Employment Office, and

(b)  following consultation with the member of staff.

The head of apublic sector agency may, subject to this section, transfer
a member of staff of the agency to another position or other
employment within the agency, following consultation with the
member of staff.

The following provisions apply to the transfer of a person under this

section:

(@  the transfer is to be made at the person’'s existing leve of
remuneration, unless the person consents to the transfer a a
lower level of remuneration,

(b) if the person is employed in a staff position or on atemporary
basis, the person isto be transferred to another staff position or
to other temporary employment, respectively,

() the person must possess the qudifications required for the
position or employment to which the person is transferred or
have the capacity to perform the work after areasonable period
of timein the position or in that employment.

88 Temporary assignment of public sector staff to other agencies

(1)

A person who is employed in or by a public sector agency may be
temporarily assigned to carry out work for another public sector agency
in accordance with:

(@  the arrangements that are made between the heads of those
agencies, and

(b)  suchguiddinesasareissued from timeto time by the Director-
Generd of the Premier’s Department.
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Clause 88

Public Sector Employment and Management Bill 2002

Chapter 3 Public sector staff

(2) Without limiting subsection (1), any such assignment may be made for
the purposes of utilising the person’s services in connection with a
specid project or event.

(3) A person may be temporarily assigned to carry out work for another
public sector agency on a full-time or part-time basis.

(4) The person’s employment in or by a public sector agency (including
the continuity of that employment) is not affected by the temporary
assignment of the person to carry out work for another public sector
agency.

(5) Inthissection, public sector agency includes aloca council or other
local authority.

89 Variations in remuneration on transfer (1988 Act, s 100C)

)

2

3
(4)

For the purposes of this Division, an officer’s existing saary or an
officer’s existing level of remuneration is that salary or level of
remuneration as varied in accordance with the guiddinesissued by the
Public Employment Office in connection with the transfer of public
sector staff.

A personis not entitled to appeal under section 20 of the Government
and Related Employees Appeal Tribunal Act 1980 in respect of a
decison relating to a vacant office, where the maximum salary
gpplicable to the vacant office is greater than the salary paid to an
employee, because of the gpplication of the guiddines.

An officer is not entitled to any compensation in respect of any
reduction of remuneration because of the application of the guidelines.

For the purposes of this Division, the transfer of a senior executive
officer a a level of remuneration that is lower than the officer’s
existinglevel of remuneration includesareferenceto thetransfer of the
officer to a posdtion without a remuneration package (within the
meaning of Part 3.1) and with asalary and other benefitsthat arelower
in vaue than the officer’s existing remuneration package (within the
meaning of that Part). The relative vaues are to be determined in
accordance with any relevant principlesin the guidelines.

Page 52

© oo ~NOO b WNBE

o
= o

12

13
14
15
16
17

18
19
20
21
22

23
24

25
26
27
28
29
30
31
32



Public Sector Employment and Management Bill 2002 Clause 90
Public sector staff Chapter 3

90 Dismissal of staff refusing transfer (1988 Act, s 53)

91

(1)

2
3
(4)

If amember of staff of apublic sector agency refuses atransfer that the
head of the agency is authorised to make under section 87, the head of
the agency may, if satisfied that the member of staff had no valid
reason for refusing the transfer:

(@  dismissthe member from the service of the agency, or

(b)  inthe case of amember of staff of a Department—dismissthe
member from the Public Service.

A member of staff of a Department may be dismissed only with the
approva of the Public Employment Office.

Subsection (1) does not affect the power of removal under section 77
or any Similar statutory provision.

Nothing in this section prevents the taking of disciplinary action
against a member of staff of a public sector agency for refusing a
transfer that the head of the agency is authorised to make under this
Divison.

Miscellaneous provisions

D)

2

3

(4)

ThisDivision doesnot affect any other method (statutory or otherwise)
by which members of staff of public sector agencies can transfer or be
transferred.

This Division does not affect any provisions of any other Act to the
extent that they specifically deal with the transfer of any members of
staff from or within a public sector agency.

The gpprova of the Public Employment Office under this Division
may be given unconditionally or subject to conditions, including
conditions that provide for the retention of accrued or accruing rights
or benefits where they are not otherwise preserved by a statutory or
other provision.

The approva of the head of a public sector agency to the transfer of a
person to a protected position in the agency (that is, a position that is
subject to the requirements of some other Act or law with respect to
appointments to such a postion) is effective only after substantia

compliance with:

(@&  such of those requirements as relate to probity or integrity, and
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Chapter

3

Public Sector Employment and Management Bill 2002
Public sector staff

Division 2

(b)  such of those requirements as are specified in any conditions
subject to which an gpprova of the Public Employment Office
isgiven, and

()  suchof those requirements as are prescribed by the regulations.

For the purposes of this subsection, the relevant provisions of the other
Act or law imposing any such requirement apply with any necessary
modifications.

Note. An example of a protected position is a “key official” within the meaning of
the Liquor Act 1982, which includes certain officers in the Department of Gaming

and Racing who are required to undergo criminal record checks and probity
assessments in connection with their appointment.

Cross-public sector leave arrangements

92 Definitions

93

94

InthisDivision:

employee means a person who is employed in any public sector
sarvice.

cessation of employment includes cessation of employment by
resignation, retirement or otherwise.

Division applies despite State industrial instruments (1988 Act, ¢l 2 Sch 5A)

This Division has effect despite any provision of any State industrial
instrument.

Extended (long service) leave (1988 Act, cl 3 Sch 5A)

(1)

2

Each public sector service that is not covered by the Transferred
Officers Extended Leave Act 1961 is declared to be a State authority
for the purposes of that Act.

A public sector service is regarded as not covered by the Transferred
Officers Extended Leave Act 1961 if service in or with that public
sector service would not (in the absence of this section) be
Governmenta service under that Act.
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Public Sector Employment and Management Bill 2002 Clause 95
Public sector staff Chapter 3

95 Annual leave (1988 Act, cl 4 Sch 5A)

(1)

2

3

4)

®)

An employee who ceasesto be employed in apublic sector serviceand
immediately commences employment in another public sector service
may elect:

(8  to bepad the money value of the employee's accrued annua
leave, or

(b)  toretain the entitlement to that accrued annual leave.

An employee who dects to retain the entitlement to accrued annual
leaveistaken to have, on commencing employment in the other public
sector service, the amount of accrued annual leave to which the
employee was entitled immediately before the end of his or her
previous employment. This leave is in addition to any annual leave
which accrues after that commencement.

For the purpose of calculating an entitlement under this section, the
money value of accrued annual leave owing to achief executive officer
or senior executive officer is to be determined on the basis of the
officer’ s notional sdary.

In this section:

accrued annual leave means annua leave owing to an employee (but
not taken), and includes any such leave accrued because of the
operation of this section.

notional salary, in relation to a chief executive officer or a senior
executive officer, meansthe total amount of the remuneration package
for the officer aslast determined before the time of payment, less the
superannuation guarantee amount payable in respect of the officer.

superannuation guarantee amount means the minimum amount
payable to a superannuation fund or scheme in respect of an officer
that is sufficient to avoid an individual superannuation guarantee
shortfal, within the meaning of the Superannuation Guarantee
(Administration) Act 1992 of the Commonwealth, in respect of the
officer.

This section is taken to have gpplied on and from 3 May 1993.
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Clause 96

Chapter

3

Public Sector Employment and Management Bill 2002
Public sector staff

96 Sick leave (1988 Act, cl 5 Sch 5A)
(1) Anemployeewho ceasesto beemployed in apublic sector service and

97

2

3

(4)

immediately commences employment in another public sector service
is taken to have, on commencing that employment, the amount of
accrued sick leave to which the employee was entitled before that
commencement. This leave is in addition to any sick leave which
accrues after that commencement.

The eligibility of an employee for sick leave that includes any period
of accrued sick leave is to be determined in accordance with the
conditions relating to the granting of sick leave in the employee's
current employment.

In this section:

accrued sick leave means the amount of sick leave to which the
employeewould have been entitled in the event of illness, and includes
any such leave accrued because of the operation of this section.

This section is taken to have applied on and from 3 May 1993.

Maternity leave etc (1988 Act cl 6 Sch 5A)

D)

2

This section gpplies for the purposes of determining whether an
employee who ceases to be employed in a public sector service and
immediately commences employment in another public sector service
is entitled to maternity leave, paternity leave, adoption leave or any
other leave (other than extended leave) for which a condition of
eligibility isaminimum period of service.

For the purposes of determining an employee's entitlement to leave
referred to in this section:

(@  service with the employee's previous employer is taken to be
service with the employee's current employer, if the previous
employment was in another public sector service and if that
period of service was continuous with the employee's current
employment, and

(b)  service with any other former employersis taken to be service
with the person’s current employer, if the service was in other
public sector services and the periods of service with those
bodies were continuous with each other and the employee's
previous employment in a public sector service.
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Public Sector Employment and Management Bill 2002 Clause 97
Public sector staff Chapter 3

98

3)

(4)

®)

Except as provided by this section, the digibility of an employee for
leave referred to in this section isto be determined in accordance with
the conditions applying to that leave in the employee's current
employment.

A reference in this section to service with a previous or former
employer extendsto include a reference to any such service before the
commencement of this section.

This section is taken to have applied on and from 3 May 1993.

Access to forfeited sick leave—transitional arrangements (1988 Act, cl 7
Sch 5A)

1)

2

3

(4)

®)

If an employeeisdigiblefor sick leave for any absence from duty but
has exhausted his or her sick leave entittement, the employee's
employer may grant to the employee any of the employee’ s forfeited
sick leave as sick leave for the absence.

An employee's forfeited sick leave is the total amount of sick leave
that the employee ceased to be entitled to up to 13 October 1995 (the
date of commencement of Schedule 5A to the Public Sector
Management Act 1988), being sick leave that he or she would
presently be entitled to had section 96 been in force from when the
employee was first employed in a public sector service.

Once any period of an employee's forfeited sick leave has been
granted as sick leave under this section, it is no longer regarded as
forfeited sick leave for the purposes of any further grant of sick leave
to the employee under this section (whether by the same or adifferent
employer).

For the purposes of this section, the employer of an employee is the
person who exercises the functions of chief executive officer in
relation to the public sector service in which the employee is
employed (being the appropriate Department Head in the case of a
member of the Public Service for example).

In determining whether or not an employeeisentitled to sick leave, all
the employee' s entitlements to sick leave are to be taken into account,
including specia sick leave and sick leave to which the employee is
entitled by operation of section 96.
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Clause 98 Public Sector Employment and Management Bill 2002
Chapter 3 Public sector staff

(6) The Public Employment Office may issue guidelines to employers of
employees as to the circumstances in which, and the matters to be
taken into account in determining whether, forfeited sick leave should
or should not be granted as sick leave under this section.

99 Funding of leave entitlements (1988 Act, cl 8 Sch 5A)

The Treasurer may give directions and issue guidelines requiring the
transfer of funds between public sector employers for the purpose of
making due allowance and appropriate adjustments for liabilities
incurred by reason of the operation of this Division and Schedule 3, or
ligbilities with respect to extended or long service leave.
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Public sector staff Chapter 3

Part 3.3 Miscellaneous provisions relating to public sector

staff

100 Cross-agency employment

101

1)

2

3

4)

®)

A person may be employed (as an officer or on any other basis):
(@  in2or more Departments, or
(b)  inthePublic Service and in any other public sector service.

If the person is employed in 2 or more Departments, the relevant
Department Heads may determine that the person is to be regarded as
employed in one of those Departments for the purposes of the
conditions of employment of the person.

If the person isemployed in the Public Service and in any other public
sector service, the relevant Department Head and the chief executive
officer of that other service may determine that the person is to be
regarded as employed in the relevant Department or that other service
for the purposes of the conditions of employment of the person.

Any such determination:
(@  may belimited to particular conditions of employment, and

(b) may make different provison for different conditions of
employment, and

(¢) isto bemadein accordance with such guiddines as areissued
from time to time by the Director-General of the Premier’s
Department.

For the purposes of this section, conditions of employment includethe
provisions of or made under this Act or any other Act under which a
public sector service is established.

Arrangements for use of Education Teaching Service staff by

Departments (1988 Act, s 41)

(1)

The appropriate Department Head may, with the approva of the
Director-General of the Department of Education and Training, on
such terms and conditions as may be arranged, make use of the
services of any member of the Education Teaching Service.
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Chapter

3 Public sector staff

102

103

(2) The services of aperson may not be made use of under subsection (1)
for:

(@  acontinuous period exceeding 12 months, or

(b) 2 or more periods that together exceed 12 monthsin any period
of 2 years,

except with the approva of the Public Employment Office.

Employees contesting State elections (Act No 45 of 1916)

(1) If aperson who isemployed in any public sector serviceis nominated
for eection to the Legidative Assembly or Legidative Council, the
person is to be granted leave of absence until the day on which the
result of the election is declared.

(2) If the personiseected, the person isrequired to resign from the public
sector service concerned.

(3) Unless the person is entitled to leave with pay (and duly applies for
such leave), any leave of absence under this section is to be leave
without pay.

Re-appointment of employees resigning to contest Commonwealth
elections (Act No 12 of 1943)

(1) If aperson who isemployed in any public sector service:

(@& redgns in writing from the public sector service and the
resignation takes effect not earlier than 3 monthsbeforethe date
gppointed for the taking of the poll at an election of a member
or members of either House of Parliament of the
Commonwedlth and before the day fixed for nominations for
the election, and

(b)  includesin the resignation notice of the person’s intention to
become a candidate at that election, and

(c)  becomes acandidate at that election, and
(d) falsto bedected at that eection, and

(&  makes written application for re-appointment to a position or
other employment in the public sector service concerned within
2 months after the declaration of the result of the poll at that
election,
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Public sector staff Chapter 3

2

the person is entitled to be re-gppointed to a position or other
employment in the public sector service not lower in remuneration
than the current remuneration for the position or employment of the
person at the date of the person’ s resignation (or a similar position or
employment).

A person, on being re-appointed under this section, is taken:

(@ to have never resgned from the public sector service
concerned, and

(b)  to have been on leave without pay during the period between
resignation and re-appointment.
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Clause 104
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4

Public Sector Employment and Management Bill 2002

Administrative changes

Chapter 4 Administrative changes

Part 4.1 Orders concerning departments of the Public
Service

104

105

Creation and change in relation to Departments (1988 Act, ss 8 (5), 55A)
(1) The Governor may by order:

@

()
©

Note.

establish, abolish or change the name or other description of
any Department of the Public Service or any branch of any
Department of the Public Service, or

remove abranch from any Department of the Public Service, or
add a branch to any Department of the Public Service.

Any other Act may establish, abolish or change the name or other

description of a Department of the Public Service by amendment of Schedule 1 to

insert,

omit or change the name or other description of the Department,

respectively.

(2) If the Governor removes a branch from any Department of the Public
Service and adds it to another Department:

@

()

so much of the staff of the first-mentioned Department as
relates to the branch becomes correspondingly part of the staff
of the other Department, and

the staff of the branch continue to occupy their positionsin the
branch but as members of the staff of that other Department.

(3) Inthissection, branch means a branch or other part of a Department.

Orders amending or replacing Schedule 1 (1988 Act, s 55B)

The Governor may by order:

@

()

amend Column 1 of Schedule 1 by inserting, omitting or
changing the name or other description of a Department of the
Public Service, or

amend Column 2 of Schedule 1 by inserting the title or other
description of an office or position opposite an entry in Column
1 of that Schedule, or by omitting or amending atitle or other
description in Column 2 of that Schedule, or
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() omit Schedule 1 and insertinits place a Schedule containing in
Column 1 the names or other descriptions of Departments of
the Public Service and containing in Column 2 the titles or
other descriptions of offices or positions.

106 Orders specifying responsible Minister (1988 Act, s 55C)

The Governor may by order specify the Minister who is to be
responsible for a Department of the Public Service.
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Administrative changes

Part 4.2 Other administrative changes orders

107 Definitions (1988 Act, s 55D)

In this Part:
administrative change means.

(@  thefact of there ceasing to be aMinister, Department or officer
of aparticular description, or

(b) thetransfer of the administration of an Act, or apart of an Act,
from a Minister to another Minister, or

() thetrandfer of afunction fromaMinister, Department or officer
to another Minister, Department or officer, respectively.

Department includes any branch or other part of a Department.

description includestitle.

officer means amember of staff of a Department.

reference, in relation to a Minister, Department or officer, includes a
reference that (whether by or under this or any other Act) isto be read
or construed as, or taken to be, or deemed to be, or otherwise trested
as, areferenceto that Minister, Department or officer.

statutory instrument means an instrument made under an Act or under
an instrument made under an Act, and includes a regulation, rule,
by-law or ordinance made under an Act.

108 Orders to change references in Acts (1988 Act, s 55E)

D)

2

3

The Governor may make orders containing provisions requiring a
referencein any Act or statutory instrument, or in any other instrument,
or in any contract or agreement, to a Minister, Department or officer
by a specified description to be construed as areference to aMinigter,
Department or officer, respectively, by another specified description.

Such aprovision does not apply to or in respect of any Act or statutory
instrument, or any other instrument, or any contract or agreement,
enacted, made or entered into after the date of publication in the
Gazette of the order in which the provisionis contained, or the date on
which the provision takes effect, whichever isthe |ater.

An order under this section need not be consequentia on or incidental
to administrative change.
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Public Sector Employment and Management Bill 2002 Clause 109
Administrative changes Chapter 4

109 Orders re administrative change and other matters (1988 Act, s 55F)

(1)

2

3

The Governor may make orders containing such provisons asin the
opinion of the Governor are necessary or convenient to be made for
the purpose of deding with matters that are incidental to or
consequential on administrative change, the making of an order under
this Part or a requirement imposed by an order under this Part.

The provisions that may be made by an order under this section

include provisionsfor thetransfer of any property, rightsand liabilities

held, enjoyed or incurred by a superseded authority, and provisions of

a trandtional or savings nature, including any of the following

provisons.

(@ provisons for the carrying on or completion of anything
commenced by, or under the authority of, or in relation to, a
superseded authority,

(b)  provisions for the continuity of any body congtituted by, or
having amongst its members, a superseded authority,

()  provisons for the substitution, in any legal proceedings, of a
Minister or officer for a superseded authority.

In this section:

superseded authority means aMinister, Department or officer who is,
or whose description is, the subject of an order under this Part.
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Clause 110 Public Sector Employment and Management Bill 2002

Chapter

4 Administrative changes

Part 4.3 Requirements concerning orders

110

111

112

113

Publication and commencement of orders (1988 Act, s 55G)
(1) An order under this Chapter isto be published in the Gazette.

(2) Theorder takes effect on the date of its publication in the Gazette, or
on such other date as may be specified in the order. The
commencement date can be a date that is earlier than the date of
publication of the order in the Gazette (including earlier than the
commencement of this Chapter).

Limited, general and differential application of orders (1988 Act, s 55H)
An order under this Chapter may be made so as:
(@  toapply generally or be limited in its application by reference
to specified exceptions or factors, or

(b)  toapply differently according to different factors of a specified
kind.

Operation of orders (1988 Act, s 55I)

(1) An order under this Chapter does not invaidate anything done or
omitted to be done before the date of its publication in the Gazette.

(2) To the extent to which an order under this Chapter takes effect from
adate that is earlier than the date of its publication in the Gazette, the
order does not operate so as.

(@  toaffect, in amanner preudicia to any person (other than the
State or an authority of the State), the rights of that person
existing before the date of its publication, or

(b)  toimpose ligbilities on any person (other than the State or an
authority of the State) in respect of anything done or omitted to
be done before the date of its publication.

Combination orders (1988 Act, s 55J)

An order may be made under this Chapter combining any 2 or more of
the provisons authorised by this Chapter, including provisions
authorised under different sections.

Page 66

coNO UL WON

10

11
12

13
14

15

16
17

18
19
20

21
22
23

24
25
26

27

28
29
30



Public Sector Employment and Management Bill 2002 Clause 114
Statutory officers Chapter 5

Chapter 5  Statutory officers

114 Definitions (1988 Act, s 89)

115

116

1)

2

3)

(4)

In this Chapter:

term appointee means a person appointed by the Governor or a
Minister to astatutory office where the Act concerned providesthat the
holder of the office holds it for a term specified in the Act, in the
instrument of appointment or in another instrument.

For the purposes of this Chapter, a person is not a term appointee
merely because an Act provides that the person ceases to hold office
on reaching a particular age.

A reference in this Chapter to:

(@  employment in the public sector is a reference to employment
as an officer of the Public Service or the Education Teaching
Service, as amember of the Police Service or as an officer in
the service of apublic authority established by or under an Act,
and

(b)  engagement in the public sector is a reference to employment
in the public sector or to holding a statutory office.

The positions of director or chief executive officer of a statutory State
owned corporation are statutory offices for the purposes of this
Chapter.

Chapter not to apply to executive officers (1988 Act, s 89A)

This Chapter does not apply to a person in the person’s capacity as a
chief executive officer or asenior executive officer.

Removal of term appointee from office (1988 Act, s 90)

D)
2
3

The Governor may remove a term appointee from office at any time
for any or no reason and without notice.

This section does not prevent a term appointee from being removed
from office apart from this Act.

This section applies whether the term appointee holds office on a
full-time or part-time basis.
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Clause 116 Public Sector Employment and Management Bill 2002
Chapter 5 Statutory officers
(4) This section does not apply to a person in the person’s capacity as.

(@  the holder of an office under an Act that provides that the
holder may or must be removed from office following an
address, declaration, resolution or other involvement of either
or both of the Houses of Parliament, or

(b)  the Crown Advocate, or

() an Assstant Commissioner for the Independent Commission
Against Corruption or any other officer of the Commission.

117 Re-appointment to public sector following removal of term appointee
(1988 Act, s 91)

118

1)
2

3)

(4)

This section applies to a person who is removed from office under
section 116.

A person to whom this section appliesis entitled to engagement in the
public sector, if:

(@  foracontinuousperiod endingimmediately beforeappointment
to the office the person was at al times engaged in the public
sector on afull-time basis, and

(b) for at least some part of that engagement the person was an
employee in the public sector.

The engagement to which the person is entitled under this section isto
be an engagement:

(@ a asday not lower than the current sdary for the previous
engagement of the person as such an employee, and

(b)  with duties appropriate to that sdary.

The person is not entitled to any compensation for the removal from
office or to any remuneration in respect of the office for any period
afterwards.

Compensation for office holder following removal (1988 Act, s 92)

(1)

This section applies to a person who (being aterm appointee):
(@  isremoved from an office under section 116, and

(b) is not entitled to be engaged in the public sector under
section 117,

but does not apply to a person who held the office concerned on a
part-time basis.
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119

120

2

3

(4)

)

(©)

()

)

A person to whom this section appliesisentitled to such compensation
(if any) for loss of remuneration as the Statutory and Other Offices
Remuneration Tribunal determines.

The maximum compensation payable is an amount equa to the
person’s gross remuneration for:

(@  theperiod of 38 weeks, or

(b) if the person was appointed for a term—the period starting
from the person’s remova from office and ending when the
person’s term of office would have expired,

a the rate at which it was payable immediately before the person’s
removal from office.

If more than one such period is applicable, the maximum
compensation isto be calculated by reference to the shorter or shortest

period.
The person is not entitled to any other compensation for the removal

from office or to any other remuneration in respect of the officefor any
period afterwards.

If the Statutory and Other Offices Remuneration Tribuna determines
that compensation is payable under this section, it must, in its
determination, specify the period to which the compensation for loss
of remuneration relates.

The person may not be engaged in the public sector or employed inthe
sarvice of a State owned corporation or asubsidiary of a State owned
corporation during the period so specified, unless arrangements are
made for arefund of the proportionate amount of the compensation.

Election by term officer to take compensation (1988 Act, s 93)

A person to whom section 117 applies may, before being engaged in
the public sector under that section, elect in writing to take
compensation referred to in section 118, and on the eection taking
effect the person ceases to be entitled to engagement in the public
sector under section 117.

Operation of this Chapter (1988 Act, s 94)

This Chapter prevails over any incons stent provision of any other Act
or law or of the terms of appointment of or contract with a person.
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(2) Pat6 (Unfair dismissas) and Part 9 (Unfair contracts) of Chapter 2 of

3

(4)
)
(©)

the Industrial Relations Act 1996 do not apply to or in respect of the
removal of aterm appointee from office under this Chapter.

This Chapter applies to a person appointed to a statutory office even
though the Act concerned excludes the application of this Act, unless
it expresdy excludes the application of this Chapter.

This Chapter applies to persons holding office at the commencement
of this Chapter, aswell asto persons gppointed to an office afterwards.

Disentitlement under this Chapter to salary of an office does not apply
as regards a subsequent re-gppointment to the office.

This Chapter does not apply to a person in the person’s capacity as:

(@ the Governor, the Lieutenant-Governor or other officer
administering the Government, or

(b) amember of the Executive Council, a Minister of the Crown,
amember of either House of Parliament or the holder of any
other political office, or

() theholder of ajudicid office, or
(d) the Parliamentary Remuneration Tribund, or
(e amember of the Police Service.
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Chapter 6 Public Employment Office

Part 6.1 Constitution and management

121

122

123

124

Public Employment Office (1988 Act, s 49A)

(1) Thereis congdtituted by this Act a body corporate with the corporate
name of the Public Employment Office.

(2) The Public Employment Office is, for the purposes of any Act, a
statutory body representing the Crown.

Director-General of Premier’'s Department to manage affairs of Office

(1988 Act, s 49B)

(1) Theaffairsof the Public Employment Office are to be managed by the
Director-Genera of the Premier’s Department.

(2) Any act, matter or thing done in the name of, or on behaf of, the
Public Employment Office by the Director-Generd of the Premier’s
Department, or with the authority of the Director-Generd, istaken to
have been done by the Public Employment Office.

Ministerial control (1988 Act, s 49C)

The Public Employment Office is subject to the control and direction
of the Minister, except in relation to the following:

(@  sdaries, wages or other remuneration, and other conditions of
employment,

(b) adisputereating to an industria matter.

Delegation by Public Employment Office (1988 Act, s 49F)

(1) The Public Employment Office may delegate to a Department Head or
any other member of staff of a Department any of the functions of the
Public Employment Office, other than this power of delegation.

(2 Any deegation of a function with respect to the making of a
determination fixing saaries, wages or other remuneration of staff is
subject to the condition that any such determination must be at alevel
that islower than the lowest amount of the remuneration packages for
executive officers determined for the time being under the Statutory
and Other Offices Remuneration Act 1975.
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Chapter 6 Public Employment Office

(3) Inthissection: 1
(@  areference to the functions of the Public Employment Office 2
includes a reference to any functions delegated to the Public 3
Employment Office under this Act, and 4

(b)  areference to amember of staff of a Department includes: 5
0] areference to a person holding an appointment to or in 6

the Department, and 7

(i)  where the Department is the group of staff attached to 8

a body, organisation or group specified in 9

Schedule 1—a reference to a person holding an 10

gppointment to or in that body, organisation or group. 1
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Part 6.2 General functions

125 Principal functions of the Public Employment Office (1988 Act, s 49D)
The Public Employment Office has the following functions:

@

()

©

()
C)

(f)
@

(h)

advising the Government on appropriate policiesin relation to
personnel management and industrid relations in the public
sector and, in particular, appropriate policiesin relation to the
use of consultants by the public sector, standards of conduct for
public sector employees and management—staff consultation,

monitoring theimplementation of Government policiesinthose
areas and asssting the implementation of those policies
(including the issuing of implementation guidelines),

monitoring recruitment, appointment and promotion practices
in the public sector and, in particular, compliance with
requirements relating to appointment and promotion on meit,

co-ordinating and assisting in the redeployment of excess staff
in the public sector,

advising the Minister on the crestion, classification and grading
of chief and senior executive officer positions within the public
sector,

assigting in the recruitment, deployment and redeployment of
executive officers within the public sector,

advising the Government on appropriate policies and practices
in relation to such other public sector matters as the Minister
may direct fromtimeto time, and monitoring, co-ordinating and
assgting the implementation of Government policies and
practices in such other areas as the Minister may direct from
time to time,

such other functions as are conferred or imposed on it by or
under this Act or any other law.

126 Reports on personnel practices and policies in public sector services
(1988 Act, s 49E)

(1) ThePublic Employment Office may requirethe head of apublic sector
serviceto provide the Public Employment Office with areport on such
meatters relating to the personned policies and practices of the service
as the Public Employment Office requires.
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Chapter

6 Public Employment Office

127

128

(2) In particular, the Public Employment Office may requireinclusion in
thereport of information of akind specified by the Public Employment
Office asto:

(@  thepersonne policiesand practices concerning therecruitment,
selection, appointment, transfer, promotion or discipline of the
staff of the public sector service and the means by which the
job satisfaction and opportunities for persona devel opment of
the staff are promoted, and

(b)  the application of any such policies and practices to different
groups of members of the staff.

(3) The head of the public sector service concerned must comply with a
requirement under this section within such time and in such manner as
the Public Employment Office directs.

Regulations relating to functions of Public Employment Office (1988 Act,

s 49G)

(1) The regulations may make provison for or with respect to the
principles, practices and procedures to be observed in connection with
the exercise of the functions of the Public Employment Office.

(2) Inparticular, the regulations may:

(@  prescribethe circumstancesin which an approva by the Public
Employment Office under this or any other Act may be
regarded as having been given, or

(b)  prescribe the procedure for obtaining any such approval.

Approvals or directions given by the Public Employment Office (1988 Act,
s 49H)

An approva or direction given by the Public Employment Office
under this Act may be given so asto apply to aparticular case, or to dl
cases within aclass of cases or generally.
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Public Sector Employment and Management Bill 2002 Clause 129
Public Employment Office Chapter 6

Part 6.3 Public Service industrial relations functions

129 Role of the Public Employment Office in industrial proceedings (1988 Act,

130

s 62)

The Public Employment Officeis, for the purposes of any proceedings
relating to officers, temporary employees or casua employees held
before a competent tribunal having jurisdiction to dedl with industria
matters, taken to be the employer of the staff of the Public Service.

Public Employment Office may determine employment conditions (1988
Act, s 63)

D)

2

3

(4)

)

The Public Employment Office may from time to time make
determinations fixing the conditions and benefits of employment of
officers, temporary employees or casua employees (or any group or
class of officers, temporary employees or casua employees) and their
sday, wages and other remuneration. Such a determination can
provide for redundancy and severance payments and for remuneration

packaging.

The conditions, benefits, salary, wages and other remuneration of an
officer, temporary employee or casual employeeis, except in so far as
provision is otherwise made by law, such as may be fixed by a
determination made under this section.

This section does not prevent the appropriate Department Head from
determining conditions of employment of officers, temporary
employees and casua employees under section 14 or under any other
law. However, adetermination by the Public Employment Officeunder
this section prevails to the extent of any inconsstency with a
determination of a Department Head, unless the Public Employment
Office approves of the Department Head' s determination.

An officer, temporary employee or casua employee may sue for and
recover the amount of remuneration of the officer or employeethat is
determined under this section. For that purpose, the determination is
taken to be a State industria instrument.

This section does not apply in relation to remuneration or alowances
fixed under Part 3.1 or under the Satutory and Other Offices
Remuneration Act 1975.
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Clause 131 Public Sector Employment and Management Bill 2002
Chapter 6 Public Employment Office
131 Public Employment Office may enter into agreements (1988 Act, s 64)

132

(1)

2

3)

4)

The Public Employment Office may enter into an agreement with any
association or organisation representing a group or class of officers,
temporary employees or casua employees with respect to industrial
métters.

Any such agreement binds all officers, temporary employees and
casua employeesin the class or group affected by the agreement, and
no such officer or employee (whether a member of the association or
organi sation with which the agreement was entered into or not) hasany
right of appeal against the terms of the agreement.

This section does not apply in relation to remuneration or alowances
fixed under Part 3.1 or under the Satutory and Other Offices
Remuneration Act 1975.

An agreement under this section is not an enterprise agreement within
themeaning of the Industrial Relations Act 1996. However, the Public
Employment Office (or any delegate of that Office) may enter into
such an enterprise agreement as the employer of the officers,
temporary employees or casua employees concerned.

Power of Public Employment Office to enter Department’s premises etc
(1988 Act, s 65)

The Public Employment Office may, by its authorised officers or
delegates:

(@  enter the premises of any Department, and

(b)  require the production of and examine any documents in the
custody of any member of the staff of any Department, and

()  require any member of the staff of any Department to answer
guestions,

for the purposes of enabling the Public Employment Officeto exercise
its functions.
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Public Sector Employment and Management Bill 2002 Clause 133
Public Employment Office Chapter 6

Part 6.4 Declared authorities industrial relations functions

133 Declared authorities to which Part applies (1988 Act, s 86)

(1) The authorities listed in the Table to this section are declared
authorities to which this Part applies.

(2) TheGovernor may, by order published inthe Gazette, anend the Table
to this section:

(@& by inserting the name of any statutory body that is, or whose
governing body is, congituted by one or more persons
gppointed by the Governor or aMinister, or

(b) by omitting or amending the name of any authority.
Table
Cobar Water Board
FSS Trustee Corporation
Greyhound Racing Authority (NSW)
Harness Racing New South Wales
Home Care Service of New South Wales
Pacific Power
Roads and Traffic Authority of New South Wales
SAS Trustee Corporation
State Rail Authority of New South Wales
State Transit Authority of New South Wales
Sustainable Energy Development Authority
TAFE Commission
Waterways Authority
Zoologica Parks Board of New South Wales
134 Declared authorities to comply with directions of Public Employment
Office on industrial matters (1988 Act, s 88)

(1) The Public Employment Office may, with the approva of the Minister
and by notice in writing to a declared authority, require the authority:
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Clause 134 Public Sector Employment and Management Bill 2002
Chapter 6 Public Employment Office

(@ to notify the Public Employment Office of such industrial 1
matters affecting the authority as may be specified in the notice, 2

and 3

(b) to exercise the authority's functions in respect of any such 4
industrial matter in such manner as may be specified in the 5

notice. 6

(2) A notice may specify the manner and the time within which industria 7
matters must be notified. 8

(3) A declared authority must comply with a requirement under this 9
section. 10
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Public Sector Employment and Management Bill 2002 Clause 135
Goods and services Chapter 7

Chapter 7 Goods and services

Part 7.1 State Contracts Control Board

135

136

137

138

Establishment of Board

(1) There is established by this Act a State Contracts Control Board
(referred to in this Part as the Board).

(2) TheBoard represents, and is an agency of, the Crown.

Functions of Board

(1) TheBoard hasthefunctions conferred or imposed on it by thisAct and
the regulations under this Act, or by or under any other Act.

(2) The Board has power to do al things necessary or convenient to be
done for, or in connection with, the exercise of its functions.

Membership and procedure of Board
(1) TheBoard isto consist of the following members:

(@  the Depatment Head of the Department under the Act
responsible to the Minister for the purposes of the
administration of this Chapter, who isto be the Chairperson of
the Board,

(b)  members appointed by the Minister, at least 5 of whom are
appointed to represent public sector agenciesthat usegoodsand
services supplied in accordance with this Chapter and the
regulations made under it.

(2) The regulations may make provision for or with respect to the
membership and procedure of the Board.
Ministerial control

(1) TheMinister may give the members of the Board written directions as
to the exercise of the Board' s functions.

(2) Any such direction may apply generdly or to a particular matter and,
without limiting subsection (1), may set out a particular policy to be
carried out by the Board.

(3) TheBoard must ensure that it complies with any such direction.
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Clause 138 Public Sector Employment and Management Bill 2002

Chapter

7 Goods and services

139

140

141

142

(4) A copy of any direction given by the Minister under this section isto
be included in the Board' s annud report.

Subcommittees of Board

(1) The Board may establish subcommittees to assist the Board in
connection with the exercise of any of its functions.

(2) It does not matter that some or al of the members of a subcommittee
are not members of the Board.

(3) The procedure for calling meetings of a subcommittee and for the
conduct of those meetings is to be as determined by the Board or
(subject to any determination of the Board) by the subcommittee.

Staff and consultants

(1) The Chairperson of the Board may arrange for the use of Public
Service or other public sector staff and facilitiesto assist the Board in
the exercise of its functions.

(2) TheChairperson of the Board may engage consultants for the purpose
of getting expert advice for the Board in connection with the supply or
disposal of goods and services.

Delegation of functions of Board

(1) TheBoard may delegate to an authorised person any of the functions
of the Board, other than this power of delegation.

(2) In this section, authorised person means a member of the Board, a
subcommittee of the Board, a member of staff of a Department, a
statutory body, a statutory officer or any other person or body of
persons approved by the Minister.

Annual report of Board

(1) The Board must, on or before 31 October in each year, prepare and
present to the Minister a report of its work and activities for the year
ending on the preceding 30 June.

(2) Thereport may beincluded in any annua report of the Department for
which the Minister is responsible.
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Public Sector Employment and Management Bill 2002 Clause 143
Goods and services Chapter 7

Part 7.2 Acquisition and disposal of goods and services

143 Regulations

The regulations may make provision for or with respect to the
acquisition or disposal of goods or services for the Public Service.
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Clause 144
Chapter 7

Public Sector Employment and Management Bill 2002
Goods and services

Part 7.3 Competitive neutrality in tendering

Division 1

Preliminary

144  Purpose and application of Part (1988 Act, s 107)

(1)

2

3

The purpose of this Part is to provide the Board with arole under the
State’'s complaints mechanism, in connection with competitive
neutrality principles, as contemplated by the Competition Principles
Agreement, so far as they are gpplicable to public authorities. Other
bodies (including the Independent Pricing and Regulatory Tribuna and
the Department of Local Government) may aso have roles under the
complaints mechanism.

This Part applies only to a complaint that a public authority has failed
to comply with competitive neutrality principlesin relation to atender
bid made by the authority in response to an invitation for tenders.

However, this Part does not apply to a complaint so far as it is the
subject of adirection under section 24G (3) of the Independent Pricing
and Regulatory Tribunal Act 1992.

145 Definitions (1988 Act, s 108)

In this Part;

Board means the State Contracts Control Board established under
Part 7.1.

Chairperson means the Chairperson of the Board.

Compstition Principles Agreement meansthe Competition Principles
Agreement made on 11 April 1995 by the Commonwesdlth, the
Territories and the States, as in force for the time being.

competitive neutrality principles means.

(@&  the competitive neutrality principles referred to in the
Competition Principles Agreement, and

(b)  any policies adopted by the State for the purpose of complying
with or giving effect to those principles.

complaint includes any part or aspect of acomplaint.

portfolio Minister hasthe same meaning asin the Independent Pricing
and Regulatory Tribunal Act 1992.
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Public Sector Employment and Management Bill 2002 Clause 145
Goods and services Chapter 7

Division 2

public authority means a public authority of the State.

public trading activities of a public authority means significant
business activities relating to goods or services in which the authority
is engaged.

public trading agency means a public authority that is engaged in
public trading activities, and includes a public authority prescribed by
the regulations as a public trading agency, but does not include alocal
council or any other local authority or apublic authority prescribed by
the regulations as not being a public trading agency.

State includes the Government or aMinister.

Complaints

146 Complaints about competitive neutrality (1988 Act, s 109)

(1)

2

The Minister may refer to the Board, for investigation and report, a
complaint about a public trading agency with respect to:

(@ afailure of the agency to comply with competitive neutrality
principlesin relation to any or all of itspublic trading activities,
or

(b)  the inappropriate manner in which competitive neutrality
principles are applied by or to the agency in relation to any or
al of its public trading activities,

s0 far as the complaint relates to a tender bid made by the agency in
response to an invitation for tenders.

The Minister is not to refer acomplaint to the Board unless satisfied:

(@&  that the complaint relates to any or al of the public trading
activities of the agency, and

(b)  that the complainant is able to demondtrate that a person (the
competitor) competes, or seeks to compete, in a particular
market with the agency and is hindered or is likely to be
hindered from or in doing so by the matters complained of, and

(c) that the competitor is materidly affected by the meatters
complained of or islikely to be so affected, and

(d) that the complaint has been made by the competitor or by a
person or body authorised by the competitor to make the
complaint on behaf of the competitor, and
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Clause 146

Chapter

7

Public Sector Employment and Management Bill 2002
Goods and services

147

148

3

(4)

)

() that thesubject-matter of the complaint hasbeen raised with the
agency and the complainant has reasonable grounds for not
being satisfied with the response to the complaint.

The Board is required to notify the complainant, the agency, the
agency’ s portfolio Minister and the Treasurer of the reference and that
an investigation will be conducted into the complaint.

If the Minister has referred a complaint to the Board for investigation
and report, the Minister may withdraw or amend the reference at any
time before the Minister has received the report from the Board.

The regulations may make provision for or with respect to the manner
of making complaints for the purposes of this Part.

Investigation and report (1988 Act, s 110)

)
2

The Board isto conduct an investigation into and make areport on any
complaint referred to it and not withdrawn by the Minister.

TheBoard is, asfar aspossible, to useits best endeavoursto complete
the investigation and report within 10 weeks after receiving the
complaint or such other period as the Minister may approve fromtime
to time.

Reports (1988 Act, s 111)

(1)
2

3
(4)

The report of the Board with respect to a complaint is to contain a
statement of its findings and recommendations about the complaint.

If the Board finds that the complaint has been wholly or partly
substantiated, the report is to contain a statement about:

(@ any need for changes to the conduct of the public trading
agency to ensure future compliance with competitive neutrality
principles with regard to tendering bids made by it in response
to invitations for tenders, and

(b)  any policy changes that should be considered by the State.

Copiesof thereport areto befurnished to the complai nant, the agency,
the agency’ s portfolio Minister, the Treasurer, and the Minister.

The Board isto arrange for the report to be publicly available.
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Public Sector Employment and Management Bill 2002 Clause 149
Goods and services Chapter 7

149 Portfolio Minister’s response to report (1988 Act, s 112)

(1)

2

3
4)

Division 3

Within 8 weeks after a report about a public trading agency has been
furnished to the agency’s portfolio Minister, the portfolio Minister is
to prepare awritten response to the report. This requirement does not
apply where the report states that the investigation concerned was
terminated because the complainant did not comply or did not fully
comply with arequest under section 153.

The response must include a statement as to whether or not the
recommendations have been adopted or are proposed to be adopted
and must include a statement of the reasons why any recommendation
will not be adopted (whether wholly or partly).

Copies of the response are to be furnished to the complainant, the
agency, the Treasurer, the Minister, and the Board.

The Board isto arrange for the response to be publicly available.

Investigations

150 Definition (1988 Act, s 113)

In this Divison:

investigation means an investigation by the Board for the purposes of
this Part.

151 Conduct of investigations (1988 Act, s 114)

(1)

2

Subject to this Part, in an investigation, the Board:
(@ istoact with aslittle formdity as possible, and

(b)  may inform itsalf on any matter in any way it thinks fit and is
not bound by the rules of evidence, and

(c)  may receive information or submissionsin the form of ord or
written statements, and

(d)  may consult with such persons asiit thinks fit.

The investigation is to be conducted in private as far as possible, and
accordingly the Board is not to conduct public hearings, public
seminars and public workshops except with the approva of the
Minister.
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Clause 151

Chapter

7

Public Sector Employment and Management Bill 2002
Goods and services

152

153

3)

(4)

®)

Nothing in this section prevents the Board from holding one or more
meetings for the purposes of the investigation, but al such meetings
are to be held privately.

The Board is required to seek and consider submissions from the
public trading agency that is the subject of the complaint to which the
investigation relates and the Treasurer, but is not required to seek or
consider submissions from any other person.

The regulations may make provision for or with respect to the conduct
of investigations.

Public trading agency to provide information, documents and evidence
(1988 Act, s 115)

1)

2

For the purposes of an investigation, the Chairperson may, by notice
inwriting served on an officer of the public trading agency that isthe
subject of the complaint to which the investigation relates, require the
officer to do any one or more of the following:

(@  tosendtotheBoard, on or before aday specified in the notice,
a statement setting out such information as is so specified,

(b)  tosendtothe Board, on or before aday specified in the notice,
such documents as are so specified,

() toattend amesting of the Board to give evidence.
If documents are given to the Board under this section, the Board:

(@  may take possession of, and make copies of or take extracts
from, the documents, and

(b)  may keep possession of the documents for such period as is
necessary for the purposes of the investigation to which they
relate, and

()  during that period must permit them to be inspected at al
reasonable times by persons who would be entitled to inspect
them if they were not in the possession of the Board.

Complainant may be requested to provide information, documents and
evidence (1988 Act, s 116)

D)

For the purposes of an investigation, the Chairperson may, by notice
in writing served on the complainant, request the complainant to do
any one or more of the following:
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Public Sector Employment and Management Bill 2002 Clause 153

Goods and services

Chapter 7

154

2

3

@
()
©

to send to the Board, on or before aday specified in the notice,
a statement setting out such information asis so specified,

to send to the Board, on or before aday specified in the notice,
such documents as are so specified,

to attend a meeting of the Board to give evidence.

If documents are given to the Board under this section, the Board:

@
()

©

may take possession of, and make copies of or take extracts
from, the documents, and

may keep possession of the documents for such period asis
necessary for the purposes of the investigation to which they
relate, and

during that period must permit them to be inspected at dl
reasonable times by persons who would be entitled to inspect
them if they were not in the possession of the Board.

If the complainant does not comply or fully comply with a request
under this section, the Board may terminate the investigation, and the
Board' sreport may be limited to a statement that the investigation was
terminated for that reason.

Confidential information (1988 Act, s 117)

(1) If aperson providesinformation (protected information) to the Board
on the understanding that the information is confidential and will not
be divulged, the Board isrequired to ensure that the information is not
divulged by it to any person, except:

2

@
()

©
If:
@

with the consent of the person who provided the information,
or

to the extent that the Board is satisfied that the information is
not confidentia in nature, or

to amember of the Board or an officer working for the Board.

the Board is satisfied that protected information provided to the
Board by a complainant needs to be divulged to a person in
order that the complaint can be properly dedlt with, and
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Chapter

7

Public Sector Employment and Management Bill 2002
Goods and services

155

3

(4)

)

(©)

(b)  theexceptionsin subsection (1) (a)c) are not applicable,

the Board may notify the complainant that the Board proposes to
divulge the information to a specified person, or in its report, after a
specified period.

After the specified period, and despite subsection (1), the Board may
divulge the information to the specified person or in its report, unless
the complainant withdraws the complaint.

If the Board is satisfied that it is desirable to do so because of the
confidentia nature of any information provided to the Board for the
purposes of an investigation, it may give directions prohibiting or
restricting the divulging of the information.

A person must not contravene a direction given under subsection (4).

Maximum penalty: 100 pendty units or imprisonment for 6 months,
or both.

A reference in this section to information includes information
contained in any evidence given a ameeting of or hearing before the
Board and information contained in any documentsgivento the Board.

Offences (1988 Act, s 118)

1)

2

3

A person must not, without reasonable excuse:

(@  refuse or fal to comply with a notice served under this
Division, or

(b)  refuseor fail to answer aquestion that the person isrequired to
answer by the Chairperson at any meeting of or hearing before
the Board under this Division.

It is a reasonable excuse for the purposes of subsection (1) that to
comply with the notice or to answer the question might tend to
incriminate the person or make the person liable to any forfeiture or

penalty.
A person must not:

(@  givetothe Board, whether ordly or in writing, information that
the person knows to be false or mideading in a material
particular (unless the person informs the Board of that fact), or

(b)  a ameeting of or hearing before the Board, give evidence that
the person knows to be fase or mideading in a materia
particular.
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Public Sector Employment and Management Bill 2002 Clause 155
Goods and services Chapter 7

156

(4)

®)

(©)

A person must not hinder, obstruct or interfere with the Chairperson or
any other member of the Board in the exercise of functions for the
purposes of this Division as Chairperson or other member.

A person must not take any action that detrimentally affects the
employment of another person, or threaten to do so, because that other
person has assisted the Board in any investigation.

Subsection (1) does not apply to acomplainant in relation to a notice
served on the complainant under section 153.

Maximum penalty: 100 pendty units or imprisonment for 6 months,
or both.

Cabinet documents and proceedings (1988 Act, s 120)

(1)

2

3)

This Part does not enable the Board:

(@  torequire any person to give any statement of information or
answer any question that relates to confidential proceedings of
Cabinet, or

(b)  torequire any person to produce a Cabinet document, or
() toingpect a Cabinet document.

For the purposes of this section, acertificate of the head of the Cabinet
Office that any information or question relates to the confidentia
proceedings of Cabinet or that a document is a Cabinet document is
conclusive of the matter certified.

In this section:

Cabinet includes a committee of Cabinet or a subcommittee of such
acommittee.

Cabinet document means adocument that is arestricted document by
virtue of clause 1 of Pat 1 of Schedule 1 to the Freedom of
Information Act 1989.

157 Report of complaints (1988 Act, s 121)

The Board, or the Department whose annua report covers the Board,
is required to include in its annua report a statistical summary of
complaints received by the Board, investigations conducted by the
Board, and complaints disposed of by the Board, during the period
covered by the annual report.
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Clause 158

Chapter

8

Public Sector Employment and Management Bill 2002
Miscellaneous

Chapter 8 Miscellaneous

158 Act to bind Crown

This Act binds the Crown in right of New South Wales and, in so far
asthelegidative power of the Parliament of New South Wales permits,
the Crown in al its other capacities.

159 Special inquiries (1988 Act, ss 82-85)

1)

2

3

(4)

®)

(6)

The Minister may, in the case of any matter relating to a Department
or statutory body representing the Crown, direct such person as the
Minister specifiesin the direction to conduct aspecia inquiry into the
matter.

A specid inquiry may be conducted under this section into a matter
involving the conduct or performance of achief executive officer or a
senior executive officer (whether or not the person has ceased to be
such an officer).

A person conducting a specia inquiry may enter the premises of any
Department or statutory body representing the Crown in connection
with the inquiry.

A person conducting a specid inquiry has, for the purposes of the
inquiry, the functions, protections and immunities conferred on a
commissioner by Division 1 of Part 2 of the Royal Commissions Act
1923. If 2 or more persons are conducting aspecial inquiry, the person
gppointed to preside at theinquiry has, for the purposes of theinquiry,
the functions conferred on the chairman of acommission by the Royal
Commissions Act 1923.

The provisions of the Royal Commissions Act 1923 (except section 13

and Division 2 of Part 2) with necessary modifications apply:

(@ toaspecid inquiry, and

(b)  toany witnessor person summoned by or appearing before the
inquiry.

If the person conducting a specia inquiry agrees, an agent (including

alegal practitioner) may represent a person, Department or other body

at theinquiry.
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Public Sector Employment and Management Bill 2002 Clause 159
Miscellaneous Chapter 8

160

161

162

(7) The person conducting a specia inquiry is not bound by the rules of
evidence and may be informed on any matter inissue at theinquiry in
such manner as the person considers appropriate.

(8) The person conducting aspecid inquiry may, in respect of amatter not
dedlt with by or under this Act, give directions as to the procedure to
be followed at or in connection with the inquiry.

(9) The person conducting a specia inquiry must:

(@  within such period asthe Minister requires, prepare areport on
the conduct and findings, and any recommendations, of the
inquiry, and

(b) immediately after preparing the report, provide the Minister
with a copy of the report.

(10) The Minister must cause a copy of the report, together with

information as to any action taken or proposed to be taken in relation
to the subject of the report, to be laid before each House of Parliament
within 30 ditting days of that House after the day on which the
Minister was provided with a copy of the report.

Certain other Acts not to be affected (1988 Act, s 95)
(1) ThisAct does not affect the operation of the following Acts:
(@  thelndustrial Relations Act 1996,

(b) the Superannuation Act 1916 or any other superannuation
legidation that applies to employeesto whom this Act applies.

(2) Subsection (1) does not limit the operation of section 22, 35 or 72.
Minister’s powers to control staff and work of Department not affected
(1988 Act, s 96)

The ordinary and necessary departmental authority of a Minister with
respect to the control and direction of staff and work is not limited by
anything in this Act.

Delegation by Minister (1988 Act, s 96A)

The Minister may delegate to any person any of the Minigter's
functions under this Act, other than this power of delegation.
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Clause 163 Public Sector Employment and Management Bill 2002

Chapter

8 Miscellaneous

163

164

165

166

167

168

169

Proceedings for offences (1988 Act, s 119)

Proceedingsfor an offence under this Act may be dealt with summarily
before alLoca Court.

Regulations

(1) TheGovernor may makeregulations, not inconsistent with thisAct, for
or with respect to any matter that by this Act is required or permitted
to be prescribed or that is necessary or convenient to be prescribed for
carrying out or giving effect to this Act.

(2) A regulation may cregste an offence punishable by a pendty not
exceeding 10 pendty units.

Repeals

(1) Thefollowing Acts are repealed:
Public Sector Management Act 1988 No 33
Public Service (Commonwealth Elections) Act 1943 No 12
Congtitution (Public Service) Amendment Act 1916 No 45

(2) Different days may be appointed for the commencement of subsection
(1) for the purpose of repedling, on different days, different provisions
of the Public Sector Management Act 1988.

Savings, transitional and other provisions
Schedule 4 has effect.

Amendment of Government and Related Employees Appeal Tribunal Act
1980 No 39

The Government and Related Employees Appeal Tribunal Act 1980is
amended as set out in Schedule 5.

Amendment of Transport Appeal Boards Act 1980 No 104

The Transport Appeal Boards Act 1980 is amended as set out in
Schedule 6.

Amendment of other Acts and instruments

Each Act and instrument specified in Schedule 7 isamended as set out
in that Schedule.
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Public Sector Employment and Management Bill 2002 Clause 170
Miscellaneous Chapter 8

170 Review of Act

(1) The Minister is to review this Act to determine whether the policy
objectives of the Act remain valid and whether the terms of the Act
remain appropriate for securing those objectives.

(2) Thereview isto be undertaken as soon as possible after the period of
5 years from the date of assent to this Act.

(3) A report on the outcome of the review isto be tabled in each House of
Parliament within 12 months after the end of the period of 5 years.
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Public Sector Employment and Management Bill 2002

Schedule 1 Departments

Schedule 1 Departments

Column 1

(Sections 6, 10 and 105)

Column 2

Department

Department Head

Department of Aborigina Affairs
Aborigina Housing Office

Department of Ageing, Disability and Home
Care

Department of Agriculture

Minigtry for the Arts

Attorney Generd’s Department

The Audit Office of New South Wales
Office of the Board of Studies

Cabinet Office

Commission for Children and Y oung People

Office of the Children’s Guardian
Community Services Commission
Office of Co-ordinator General of Rall
Department of Corrective Services

New South Wales Crime Commission

Department of Community Services
Office of the Director of Public Prosecutions

Department of Education and Training

Director-Genera of the Department
Chief Executive Officer of the Office

Director-Genera of the Department

Director-Genera of the Department
Director-Genera of the Ministry
Director-Genera of the Department
* Auditor-General

Generd Manager of the Office
Director-General of the Office

Commissioner for the Commission for
Children and Y oung People

* Children’s Guardian

* Commissoner for Community Services
Co-ordinator Generd of Rail
Commissioner of Corrective Services

* Commissioner of the New South Wales
Crime Commission

Director-Genera of the Department
* Director of Public Prosecutions

Director-Genera of the Department
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Public Sector Employment and Management Bill 2002

Departments Schedule 1
Column 1 Column 2
Department Department Head

Ministry of Energy and Utilities
Environment Protection Authority
Community Relations Commission
Department of Fair Trading

NSW Fisheries

Forestry Commission (except State Forests)

Department of Gaming and Racing
Department of Hedlth
Hedlth Care Complaints Commission

Heritage Office
Department of Housing
Department of Industrial Relations

Department of Information Technology and
Management

Department of Juvenile Justice

Department of Land and Water Conservation

Legd Aid Commission

Department of Local Government
Department of Mineral Resources
Motor Accidents Authority

Nationa Parks and Wildlife Service

Director-General of the Ministry
Director-General of the Authority
Chairperson of the Commission
Director-General of the Department
Director of NSW Fisheries

* Commissioner congtituting the Forestry
Commission

Director-General of the Department
Director-General of the Department

* Commissioner of the Hedlth Care
Complaints Commission

Director of the Office
Director-General of the Department
Director-General of the Department

Director-General of the Department

Director-General of the Department
Director-General of the Department

* Chief Executive Officer of the
Commission

Director-General of the Department
Director-General of the Department
General Manager of the Authority

Director-Genera of Nationa Parks and
Wildlife
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Public Sector Employment and Management Bill 2002

Schedule 1 Departments
Column 1 Column 2
Department Department Head
New South Wales Fire Brigades Commissioner of New South Wales Fire

Ombudsman's Office
Parliamentary Counsdl’s Office
Department of Planning
Ministry for Police

Police Integrity Commission

Premier’s Department

Public Trust Office

Department of Public Works and Services
Resource NSW

Royal Botanic Gardens and Domain Trust

Rural Assistance Authority
Department of Rural Fire Service

Safe Food Production NSW

Department of Sport and Recreation

Department of State and Regional
Development

State Electora Office
State Emergency Service

State Forests, Forestry Commission

Brigades

* Ombudsman

Director-General of the Cabinet Office
Director-General of the Department
Director-Genera of the Ministry

* Commissioner for the Palice Integrity
Commission

Director-General of the Department
* Public Trustee

Director-General of the Department
Chief Executive of Resource NSW

Director of the Roya Botanic Gardens
and Domain

* Chief Executive of the Authority

Commissioner of the NSW Rurd Fire
Service

Chief Executive Officer of Safe Food
Production NSW

Director-General of the Department

Director-General of the Department

* Electora Commissioner
Director-General of the Service

Managing Director of State Forests
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Public Sector Employment and Management Bill 2002

Departments Schedule 1
Column 1 Column 2
Department Department Head

Sydney Harbour Foreshore Authority
Sydney Olympic Park Authority
Tourism New South Wales
Department of Transport

The Treasury

Department for Women

WorkCover Authority

Chief Executive Officer of the Authority
Chief Executive Officer of the Authority
* General Manager

Director-General of the Department
Secretary of the Treasury
Director-General of the Department

Generd Manager of the Authority

Note. The positions above marked with an asterisk are positions that are created by another Act
and are not Public Service positions. The other positions are created by this Act (see section 10)

and are Public Service positions.
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Schedule 2 Executive positions (other than non-statutory SES positions)

Schedule 2 Executive positions (other than
non-statutory SES positions)

(Sections 64 and 65)

Part 1 Chief executive positions (Department Heads)

Positions specified in Column 2 of Schedule 1, other than the positions of
Auditor-Generd, Director of Public Prosecutions, Ombudsman, Public Trustee,
Commissioner of the New South Waes Crime Commission and Electora
Commissioner.

Part 2 Chief executive positions (heads of public
authorities)

Chief Executive of the Casino Control Authority

Chief Executive of the FSS Trustee Corporation

Chief Executive of the Greyhound Racing Authority (NSW)
General Manager of Harness Racing New South Wales
Chief Executive of the Internal Audit Bureau of New South Wales
Chief Executive of Pacific Power

Chief Executive of the Roads and Traffic Authority

Chief Executive of the SAS Trustee Corporation

Chief Executive of the State Rail Authority

Chief Executive of the State Trangit Authority

Chief Executive of the Sydney Catchment Authority
Managing Director of the TAFE Commission

Director of the Zoological Parks Board

Full-time member of a Water Supply Authority
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Public Sector Employment and Management Bill 2002

Executive positions (other than non-statutory SES positions) Schedule 2

Part 3 Statutory senior executive positions

Chief executive officer of an area hedth board
President of the Board of Studies

Chairman of Commissioners of Inquiry (under the Environmental Planning and
Assessment Act 1979)

Deputy Chairman of Commissionersof Inquiry (under the Environmental Planning
and Assessment Act 1979)

Commissioner of Inquiry (under the Environmental Planning and Assessment
Act 1979) (2 positions)

Commissioner for Corporate Affairs

Director of Equa Opportunity in Public Employment
Assistant Commissioner under the Forestry Act 1916
Deputy Managing Director of the Hunter Water Board

Managing Director of the New South Wales Government Telecommunications
Authority

Commissioner of the Soil Conservation Service

Deputy Ombudsman

An Assistant Ombudsman

Chief Executive Officer of the Ambulance Service Board

Legal Services Commissioner

Executive Director of the Sustainable Energy Devel opment Authority
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Public Sector Employment and Management Bill 2002

Schedule 3 Extended leave for Departmental staff

Schedule 3 Extended leave for Departmental staff

(Section 55)

1 Officer to be entitled to extended leave after a certain period of service
(1) Subject to this Schedule, an officer is entitled:

(@  after servicefor 10 years, to leave for 2 months on full pay or
4 months on half pay, and

(b)  after servicein excess of 10 years, to:
0] leave as provided by paragraph (), and
(i) in addition, an amount of leave proportionate to the
officer’s length of service after 10 years, caculated on
the basis of 5 months on full pay, or 10 months on half
pay, for 10 years served after service for 10 years.

(2) For the purpose of calculating the entitlement of a person to extended
leave under this clause at any time:

(@  service referred to in this clause includes service before the
commencement of this Schedule, and

(b)  there must be deducted from the amount of extended leave to
which, but for this paragraph, that person would be entitled:
0] any extended leave, or leave in the nature of extended
leave, and
(i)  theequivaent, in extended leave, of any benefit instead
of extended leave or leave in the nature of extended
leave,

taken or received by that person before that time, including any
such leave taken, or benefit received, by that person in
accordance with the Public Service (Amendment) Act 1919 as
in force at any time, and

() theprovisionsof the Transferred Officers Extended Leave Act
1961 have effect.

(3) Nothing in subclause (2) isto be regarded as authorising, in respect of
the same period of leave taken or the same benefit recelved, a
deduction under both subclause (2) (b) and section 3 (7) of the
Transferred Officers Extended Leave Act 1961.

Page 100

© o~N OO0 b~ W

11
12

13
14

15
16

17
18
19
20
21
22
23

24
25
26
27

28
29

30

32
33



Public Sector Employment and Management Bill 2002

Extended leave for Departmental staff Schedule 3

(4)

)

(©)

(7)

If the services of an officer with at least 5 years service and less than
10 years service are terminated:

(@ by the Crown, the Governor or the appropriate Department
Head for any reason other than the officer's serious and
intentional misconduct, or

(b) by the officer on account of illness, incapacity or domestic or
other pressing necessity,

the officer is entitled:
(¢ for5years service, to 1 month’sleave on full pay, and

(d) for service after 5 years, to a proportionate amount of leave on
full pay calculated on the basisof 3months' leavefor 15 years
service.

For the purposes of subclause (1), service includes:
(@  service under the Teaching Services Act 1980, and

(b)  service as an adminigtrative officer under the Police Service
Act 1990, and

(c0 any period of leave without pay taken before the
commencement of the Public Service and Other Satutory
Bodies (Extended Leave) Amendment Act 1963, and

(d) inthe case of an officer who has completed at least 10 years
service—any period of leave without pay, not exceeding 6
months, taken after that commencement.

In subclause (5) (d), for the purpose of determining whether or not an
officer has completed at least 10 years service, the officer’ s period of
sarviceis taken:

(@  toinclude any period of leave without pay taken before the
commencement of the Public Service and Other Satutory
Bodies (Extended Leave) Amendment Act 1963, and

(b) to exclude any period of leave without pay taken after that
commencement.

For the purposes of subclause (4), service does not include any period
of leave without pay whether taken before or after the commencement
of the Public Service and Other Satutory Bodies (Extended Leave)
Amendment Act 1963.
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Schedule 3

Public Sector Employment and Management Bill 2002

Extended leave for Departmental staff

2 Certain officers to be entitled to be paid a gratuity instead of extended
leave

1)

2

3)

An officer who has acquired aright to extended leave with pay under
clause 1 is entitled, immediately on the termination of the officer’'s
sarvices, to be paid instead of that leave the money value of the
extended leave as a gratuity in addition to any gratuity to which the
officer may be otherwise entitled.

Any pension to which any such officer is entitted under the
Superannuation Act 1916 commences from and including the date on
which the officer’ s extended leave, if taken, would have commenced.

Any officer may dect, on termination of the officer’s services, to be
paid the money vaue of extended leave under subclause (1) or may
elect to have the Transferred Officers Extended Leave Act 1961 apply
to the periods of service for which the leave has accrued.

3 Payment to be made where an officer entitled to extended leave has

died

1)

2

If an officer has acquired aright under clause 1 to extended leave with
pay and dies before darting it, or after starting it dies before
completing it:

(@  thespouse of the officer, or
(b) if thereisno such spouse, the children of the officer, or

(c) if thereis no such spouse or children, the person who, in the
opinion of the appropriate Department Head, was, at the time
of the officer’ s deeth, a dependent relative of the officer,

is entitled to receive the money vaue of the leave not taken, or not
completed, computed at the rate of sdary that the officer received at
the time of his or her death, less any amount paid to the officer in
respect of the leave not taken, or not completed.

If an officer with at least 5 years service and less than 10 years
sarvice asreferred to in clause 1 (4) dies.

(@  thespouse of the officer, or
(b) if thereisno such spouse, the children of the officer, or
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Public Sector Employment and Management Bill 2002

Extended leave for Departmental staff Schedule 3

4

3

(4)

®)

(6)
()

8

() if thereis no such spouse or children, the person who, in the
opinion of the gppropriate Department Head, was, at the time
of the death of the officer, a dependent relative of the officer,

is entitled to receive the money value of the leave which would have
accrued to the officer had his or her services terminated as referred to
in clause 1 (4), computed at the rate of sdary that the officer was
receiving at the time of hisor her death.

If there is a guardian of any children entitled under subclause (1) or
(2), the payment to which those children are entitled may be made to
that guardian for their maintenance, education and advancement.

If there is no person entitled under subclause (1) or (2) to receive the
money vaue of any leave not taken or not completed by an officer or
which would have accrued to an officer, payment in respect of that
leave must be made to the officer’ s persona representatives.

If it appears to the appropriate Department Head that more than one
person is entitled as a spouse to payment of the money value of leave
under this clause, the Department Head must pay the amount to the
deceased officer’s persona representatives.

Any payment under thisclauseisin addition to any payment due under
any Act under which superannuation benefits are paid.

If payment of the money value of leave has been made under this Act,
the Crown ceasesto be liable for payment of any amount in respect of
that leave.

In this clause, spouse of an officer includes a person with whom the
officer had ade facto relationship (within the meaning of the Property
(Relationships) Act 1984) at the time of his or her death.

Extended leave for temporary employees

1)
2

In this Schedule, a reference to an officer includes a reference to a
temporary employee.

If the period of leave to which atemporary employeeis entitled under
this Schedule exceeds the period for which the employee is employed
under this Act, the balance of that period of leave may be granted
during subsequent periods of employment in the Public Serviceif each
subsequent period of employment commences on the termination of a
previous period of employment in the Public Service.
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Schedule 3

Public Sector Employment and Management Bill 2002

Extended leave for Departmental staff

5 Calculation of money value of extended leave

For the purpose of calculating the amount of an entitlement under
clause 2 or 3, the money vaue of extended leave accrued or payable
to a chief executive officer or senior executive officer is to be
determined on the basis of the officer’s notiona sdary within the
meaning of section 95.
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Savings, transitional and other provisions Schedule 4

Schedule 4 Savings, transitional and other provisions

(Section 166)

Part 1 Preliminary

1 Regulations

(1) The regulations may contain provisons of a savings or trangtiona
nature consequent on the enactment of the following Acts:

this Act

(2) Any such provisonmay, if theregulations so provide, take effect from
the date of assent to the Act concerned or alater date.

(3) Totheextent to which any such provision takes effect from adate that
is earlier than the date of its publication in the Gazette, the provision
does not operate so as.

(@  toaffect, in amanner prgudicia to any person (other than the
State or an authority of the State), the rights of that person
existing before the date of its publication, or

(b)  toimpose liahilities on any person (other than the State or an
authority of the State) in respect of anything done or omitted to
be done before the date of its publication.

2 Superseded references

In any other Act, or in any instrument made under any Act or in any
other instrument of any kind:

(@  areference to the Public Service Board (or the Chairman or a
member of that Board) or to the Public Employment Industrial
Relations Authority is to be read as areference to:

0] subject to subparagraph (ii)—the Public Employment
Office, or

(i)  inthe case of any particular reference—such person or
body as is prescribed by the regulations in respect of
that reference, and
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Schedule 4

Public Sector Employment and Management Bill 2002

Savings, transitional and other provisions

()

areference to the Public Service Act 1902, the Public Service
Act 1979 or the Public Sector Management Act 1988 isto be
read as areference to this Act.

Part 2 Provisions consequent on enactment of this Act

3 Definition

In this Pert:
former Act means the Public Sector Management Act 1988.

4  Saving of regulations under former Act

(1) The following regulations under the former Act as in force
immediately before the repedl of that Act and as amended by this Act,
are taken to be regulations made under this Act:

@
()

the Public Sector Management (General) Regulation 1996,

the Public Sector Management (Goods and Services)
Regulation 2000.

(2) For the purposes of Part 3 of the Subordinate Legislation Act 1989,
those regulations are taken to have been published on the
commencement of this clause.

5 Construction of certain references

(1) Inany other Act, or in any instrument made under any Act or in any
other instrument of any kind:

@

()
©
(d)

areference to the gppointment or employment by the Governor
of an officer or employee under and subject to the former Act
isto be read as a reference to the appointment or employment
of an officer or employee under Chapter 2 of this Act, and

a reference to Part 2A of the former Act is to be read as a
reference to Part 3.1 of this Act, and

areference to section 42Q of the former Act isto beread asa
reference to section 77 of this Act, and

areferenceto an officer or position being listed in Schedule 3B
to the former Act is to be read as a reference to a senior
executive officer, or senior executive position, respectively,
within the meaning of this Act, and
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Public Sector Employment and Management Bill 2002

Savings, transitional and other provisions Schedule 4

2

(e) a reference to Part 8 of the former Act is to be read as a
reference to Chapter 5 of this Act, and

()  areferenceto adeclared authority under or within the meaning
of former Act isto beread asareferenceto adeclared authority
to which Part 6.4 of this Act applies.

Subclause (1) does not limit the operation of any provision of the
Interpretation Act 1987.

6 Existing public service staff

(1)
2

3

Any officers employed under the former Act immediately before the
reped of that Act are taken to be officers employed under this Act.

Any Depatmenta temporary employees or specia temporary
employees employed under the former Act immediately before the
repeal of that Act are taken to be Departmental temporary employees
and special temporary employees, respectively, employed under this
Act.

If any procedures have been commenced before the commencement of
this Act in relation to thefilling of avacancy in the Public Service or
the appointment of a person to any position in the Public Service, the
procedures must be completed in accordance with this Act (unlessthe
regulations otherwise provide).

7 Continuation of certain bodies

(1)

2

The Public Employment Office condtituted by this Act is a
continuation of, and the same legal entity as, the Public Employment
Office condtituted by the former Act.

The State Contracts Control Board established under Part 7.1 of this
Act is acontinuation of the State Contracts Control Board established
under the Public Sector Management (Goods and Services)
Regulation 2000 asin forceimmediately before the commencement of
this subclause.

8 Management of conduct and performance and existing disciplinary
proceedings

D)

Pat 2.7 of this Act extends to conduct occurring before the
commencement of that Part.
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Schedule 4

Public Sector Employment and Management Bill 2002

Savings, transitional and other provisions

2

Any disciplinary proceedings pending under Part 5 of the former Act
immediately before the commencement of the repeal of that Part by
this Act are to continue to be dealt with under the provisions of that
Part asif it had not been repealed.

9 Existing delegations under former Act

(1)

2

Any delegation by a Department Head under section 12 of the former
Act and in force immediately before the reped of that section by this
Act istaken to be adelegation by the Department Head that isin force
under section 15 of this Act.

Any del egation by the Public Employment Office (as constituted by the
former Act) under section 49F of the former Act and in force
immediately before the repedl of that section by this Act is taken to be
a delegation by the Public Employment Office that is in force under
section 124 of thisAct.

10 Saving of orders under Part 3A of former Act

An order under Part 3A of the former Act and in force immediately
before the commencement of this clause is taken to have been made
under Chapter 4 of this Act (and may be amended or repealed
accordingly).

11 Right of return of existing executive officers (1988 Act, ss 42N, 42R, 42T)

D)

2
3)

(4)

This clause applies to an executive officer within the meaning of
Part 3.1 of this Act who made an election to retain aright of return to
the public sector under section 42R of the Public Sector Management
Act 1988 and the election was in force on 13 October 1995 (the date
of commencement of section 42R (2A) of that Act) and was dso in
force immediately before the repeal of that Act.

Any such dection is taken to be an election under this clause.

For the purposes of Division 4 of Part 3.1 of this Act, an employment
benefit includes aright of return to the public sector by an executive
officer who eectsto retain that right under this clause.

An executive officer to whom this clause applies may elect to retain a
right of return to the public sector if:
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Public Sector Employment and Management Bill 2002

Savings, transitional and other provisions Schedule 4

)

(6)

()

8

©)

(& theofficer wasengaged in the public sector on afull-time basis
when he or shefirst became an executive officer, and

(b) for at least some part of that engagement the person was an
employee in the public sector.

Any such dection:

(@  may be made in the first contract of employment entered into
by the executive officer, but (unless made in that first contract)
may not be made in any subsequent contract for the same or
another executive position, and

(b) isrevoked if the eection is not made by the executive officer
in asubsequent contract of employment, and

(o0  may berevoked by the executive officer by notice in writing to
the officer’s employer, and

(d) if revoked, may not be made again.

If an executive officer has elected to retain a right of return to the
public sector, the officer’s contract of employment must provide for
the cost of that right as part of the officer’s remuneration package
under Division 4 of Part 3.1 of this Act.

An executive officer who has elected to retain aright of return to the
public sector is entitled to an engagement in the public sector if the
person ceases to be an executive officer and:

(@ inthecase of achief executive officer—is not re-gppointed to
the same or another chief executive position, or

(b)  inthecaseof asenior executive officer—is not re-appointed to
the same or another senior executive position.

A person is not entitled to an engagement in the public sector under
this clause if the person ceased to be an executive officer because the
person resigned or was (after due inquiry) removed from office for
misbehaviour.

The engagement in the public sector to which apersonisentitled under
this clause is to be an engagement:

(@ inthe case of achief executive officer—as a senior executive
officer in any part of the public sector, or
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Schedule 4

Public Sector Employment and Management Bill 2002

Savings, transitional and other provisions

(b)  in the case of a senior executive officer—in any part of the
public sector at a salary not lower than the current maximum
sdary for:

0] the previous engagement of the person as such an
employee within the public sector, or
(i)  aclerk (grade 12) in the Public Service,

whichever isthe lesser.

(10) A person who is entitled to such an engagement is not entitled to any

11

(12)

compensation for ceasing to hold office as an executive officer or to
any remuneration in respect of the office for any period afterwards
(except remuneration in respect of asubsequent re-gppointment to the
office).

Subclause (10) does not prevent the payment of additiond
remuneration to aperson who isengaged in the public sector under this
clause in order to maintain, in accordance with the employer's
redeployment policy, the level of the person’s previous remuneration
package for aperiod after the person ceasesto be an executive officer.

If an executive officer has not entered into a contract of employment
and is digible to make an eection under this clause:

(@ the officer is (until the officer enters into a contract of
employment) to be taken to have made an eection under this
clause, but may revoke that election, and

(b)  thecost (under Division 4 of Part 3.1 of this Act) of theright of
return to the public sector in accordance with that election isto
be deducted from the officer’ s remuneration.

(13) A reference in this clause to an executive officer ceasing to be an

executive officer is, in the case of an executive officer removed from
office under section 77 of this Act, areference to an executive officer
ceasing to be such an officer asreferred to in section 77 (5) of thisAct.

(14) An executive officer who is entitled to be engaged in the public sector

(15)

under this clause may, before being so engaged, elect in writing to take
compensation referred to in section 78 of this Act.

On the dection taking effect, the person ceases to be entitled to be
engaged in the public sector under this clause.
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Public Sector Employment and Management Bill 2002

Savings, transitional and other provisions Schedule 4

(16) A referencein this clauseto:

(@  employment in the public sector is a reference to employment
as an officer in the Public Service, the Hedlth Service or the
Education Teaching Service, asamember of the Police Service
or as an officer in the service of a public authority, and

(b)  engagement in the public sector is a reference to employment
in the public sector or to the holding of a statutory office.

12 General savings provision

Subject to this Act and the regulations, anything done or omitted to be
done under or for the purposes of the former Act is taken to have been
done or omitted to be done under or for the purposes of this Act.
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Public Sector Employment and Management Bill 2002

Schedule 5 Amendment of Government and Related Employees Appeal Tribunal

Act 1980

Schedule 5 Amendment of Government and Related

[1]

[2]

[3]

[4]

[5]

Employees Appeal Tribunal Act 1980

(Section 167)

Section 4 Definitions

Omit paragraph (a) of the definition of employee in section 4 (1).
Insert instead:
(& aperson who is an officer, or a temporary employee,
within the meaning of the Public Sector Employment

and Management Act 2002 (other than a temporary
employee who isemployed under Part 2.5 of that Act as

aspecid temporary employee),
Section 4 (1), definition of “employer”

Omit “Public Employment Industrid Relations Authority” wherever
occurring in paragraphs (a) and (e) (i) of the definition.
Insert instead “Public Employment Office”.

Section 4 (1), definition of “employer”

Omit “section 3 (1) of the Public Sector Management Act 1988 from
paragraph (a) (ii) of the definition.
Insert instead “the Public Sector Employment and Management Act 2002”.

Section 4 (1), definition of “Public Employment Industrial Relations
Authority”

Omit the definition. Insart instead:

Public Employment Office means the Public Employment
Office condtituted by the Public Sector Employment and
Management Act 2002.

Section 4 (1), definition of “Public Service”

Omit the definition.
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Public Sector Employment and Management Bill 2002

Amendment of Government and Related Employees Appeal Tribunal Schedule 5
Act 1980

[6]

[7]

[8]

[9]

[10]

[11]

Section 8 Term of office of Senior Chairperson

Insert at the end of the section:

(2) Despiteany other provision of this Act, the Senior Chairperson
may be reappointed with effect before the expiry of the Senior
Charperson’s term of office. In that case, the Senior
Chairperson’s existing term of office expires.

Section 11 Term of office of Chairperson

Insert at the end of the section:

(2) Despite any other provision of this Act, a Chairperson may be
reappointed with effect before the expiry of the Chairperson’s
term of office. In that case, the Chairperson’s existing term of
office expires.

Section 18 Registrar and other staff of the Tribunal

Omit “Public Service Act 1979".
Insert instead “Public Sector Employment and Management Act 2002”.

Sections 19 (1) (a) and 20

Omit “section 3 (1) of the Public Sector Management Act 1988” wherever
occurring.

Insert instead “the Public Sector Employment and Management Act 2002”.

Sections 19 (1) (a) and 20 (a)
Omit “that subsection” wherever occurring. Insert instead “that Act”.

Section 21 Excluded circumstances

Omit section 21 (1) (c). Insert instead:

() if thevacant officeisaDepartment Head position in the
Public Service,
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Public Sector Employment and Management Bill 2002

Schedule 5 Amendment of Government and Related Employees Appeal Tribunal
Act 1980
[12] Section 21 (1) (j) (1)

[13]

[14]

[15]

[16]

Omit the subparagraph. Insert instead:
(i) a temporary employee or a casua employee
(within the meaning of the Public Sector
Employment and Management Act 2002) of the
Public Service,

Section 22 Effect of failure to notify vacancy

Omit section 22 (b). Insert instead:

(b) if thevacant position isonein the Public Service—only
employees employed in the same Department (within
the meaning of the Public Sector Employment and
Management Act 2002) of which the vacant office
forms part,

Section 23 Notice of certain decisions

Omit “, or adecision to make arecommendation” from section 23 (1).

Section 23 (1) (c)

Omit “in respect of any offence of which the employeeisheld to be guilty”.

Section 23 (5) and (6)

Insert after 23 (4):
(5) Insubsection (1) (f):

dismiss includes dispensing with the services of an employee
(including under any right or power of the Crown to dispense
with the services of an employee).

(6) For the purposes of this Division:

(&  adecison of akind referred to in subsection (1) (d), (f)
or (g) is a decison that may, subject to this Act, be
apped ed against under section 24 regardless of whether
the decision was made for disciplinary reasons, and
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Public Sector Employment and Management Bill 2002

Amendment of Government and Related Employees Appeal Tribunal Schedule 5

Act 1980

()

areference to an employer making a decision of akind
referred to in subsection (1) includes areference to any
other person (including the Crown) who isauthorised by
or under any law to make that decision or to carry it into
effect.

[17] Section 24 Right of appeal

Insert after section 24 (2):

(3) However, employees of the following classes cannot appedl to
the Tribunal against a decision of akind referred to in section

23 (1) (d), (f) or (9):

@

(b)

(©

employeesengaged under acontract of employment for:

(i) a specified period of time that is less than 6
months, or

(i)  a specified task that is of less than 6 months
duration,

employees serving a period of probation or qudifying

period, if the duration of the period, or the maximum

duration of the period, is determined in advance and

ether:

(i) the period, or the maximum duration, is 3
months or less, or

(i)  if the period, or the maximum duration, is more
than 3 months—the period, or the maximum
duration, is reasonable having regard to the
nature and circumstances of theemployment and
the statutory provisions relating to the
probationary appointment of the employee
concerned,

employees engaged on a casua basisfor a short period

except those who:

(i) are engaged by a particular employer on a
regular and systematic basis for a sequence of
periods of employment during a period of at
least 6 months, and

(i)  would, but for the decision of the employer,
have had areasonabl e expectation of continuing
employment with the employer.
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Schedule 5 Amendment of Government and Related Employees Appeal Tribunal
Act 1980

[18] Section 26

Omit the section. Insert instead:

26 Appealable decisions may be carried into effect despite right of
appeal

@

)

A decision of akind referred to in section 23 (1) may be carried
into effect whether or not an appeal may be (or has been) made
against the decision under this Division.

However, if the decision appeded against is a decision of a
kind referred to in section 23 (1) (d), (f) or (g), a permanent
appointment is not to be made to the postion held by the
employee when the decision was made until:

(@  thetimefor making an appeal againsgt the decision has
expired without an appeal having been made, or

(b) if an apped is made within that time—the apped is
determined or has lapsed.

[19] Section 27 Effect of decision to dismiss on payment of salary etc

Omit the section.

[20] Section 36A

Insert after section 36:

36A Conciliation of disciplinary appeals

(1)

el

Before an gpped under section 24 isheard by the Tribunal, the
Senior Chairperson or a Chairperson must endeavour to settle
the matter by conciliation.

If the conciliation is not successful and the matter proceeds to
a hearing, the member who attempted to settle the matter by
conciliation cannot Sit as amember of the Tribunal to hear the
appedl if a party to the proceedings objects to the member
gitting as a member to hear the appedl.
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Public Sector Employment and Management Bill 2002

Amendment of Government and Related Employees Appeal Tribunal Schedule 5
Act 1980

[21]

[22]

Section 47

Omit the section. Insert instead:

47

Lapsing of appeal and dismissal of proceedings

(1) An appesdl lapsesif:
(@  the appdlant withdraws the appeal by notifying the
Registrar in writing or, if the Tribunal has commenced
to consider the appedl, by informing the Tribuna, or

(b)  inthe case of an appeal under section 20:
0] the position no longer exigts, or
(i)  the appointment against which the apped is
made |apses for any reason.

(2) Proceedingsin relation to an apped under section 20 may be
dismissed at any time by the Tribund if:

(@  the Tribuna considers the apped to be frivolous or
vexatious, or

(b)  theappdlantis, in the opinion of the Tribunal, not able
to put forward an arguable case in favour of his or her
appointment to the position concerned.

(3) TheTribund isto give the appellant an opportunity to respond
to the proposed dismissal of proceedings under subsection (2).

Section 48 Decisions with respect to appeals

Insert after section 48 (2):

(2A) Without limiting the generality of subsection (2), if in relation

to an appeal under section 24 it appearsto the Tribunal that the
employer failed to comply with the rules of procedura fairness
in making the decision appealed againgt, the Tribund:

(@& isnot required to allow the apped solely on that basis
and may proceed to decide the appedl on its merits, or

(b)  may quash the decision and remit the matter back to the
employer with such directions (if any) asto which stage
of the disciplinary processin relation to the matter may
be recommenced by the employer.
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Schedule 5

Public Sector Employment and Management Bill 2002

Amendment of Government and Related Employees Appeal Tribunal

Act 1980

[23] Section 48A

Insert after section 48:

48A Orders by Tribunal with respect to payment of salary and
continuity of employment

(1) Without limiting section 48, if the Tribunal decidesto allow an
appeal under section 24, the Tribunal may:

@

()

(©

if the employee has paid afineimposed by the employer
or hisor her pay has been forfeited—order the employer
to repay the amount of any such fine or forfeited pay,
and

order the employer to pay the employee an amount
stated inthe order that does not exceed theremuneration
the employee would, but for the decison of the
employer, have received from the employer, and

order that any period of employment of the employee
with the employer is taken not to have been broken by
the decision of the employer.

(2) Any such order by the Tribunal must be given effect to by the
employer.
Nothing in subsection (1) enables the Tribunal to make an

order for compensation in the case where a person is not
reinstated or does not continue in employment.

©)

[24] Schedule 1 Provisions relating to the offices of Senior Chairperson and

Chairpers

on

Omit “Public Sector Management Act 1988 (other than Part 8)” from
clause 1 (Application of Public Sector Employment and Management

Act 2002)

Insert instead “ Public Sector Employment and Management Act 2002 (other
than Chapter 5)”.
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Public Sector Employment and Management Bill 2002

Amendment of Government and Related Employees Appeal Tribunal Schedule 5

Act 1980

[25] Schedule 2 Provisions relating to the nomination of employers’
representatives and employees’ representatives

Omit clauses 4 and 4A. Insart instead:

4 Representatives of Director-General of Department of Education
and Training

A person nominated by the Director-General of the Department
of Education and Training in accordance with this Scheduleis
to be:

(@  the Director-General of the Department of Education
and Training, or

(b)  anofficer of the Education Teaching Service within the
meaning of the Teaching Services Act 1980, or

() an officer (within the meaning of the Public Sector
Employment and Management Act 2002) who is
employed in the Department of Education and Training.

[26] Schedule 6 Savings, transitional and other provisions

Insert before clause 1:

Part 1 Preliminary

1A Regulations

(1)

2

3

The regulations may contain provisions of a savings or
trangtiona nature consequent on the enactment of the
following Acts:

Public Sector Employment and Management Act 2002, to the
extent that it amends this Act

Any such provison may, if the regulations so provide, take
effect from the date of assent to the Act concerned or a later
date.

To the extent to which any such provision takes effect from a
datethat isearlier than the date of its publication in the Gazette,
the provision does not operate so as:
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Public Sector Employment and Management Bill 2002

Schedule 5 Amendment of Government and Related Employees Appeal Tribunal
Act 1980

(@ to affect, in amanner prejudicia to any person (other
than the State or an authority of the State), the rights of
that person existing before the date of its publication, or

(b)  toimposelidgbilities on any person (other than the State
or an authority of the State) in respect of anything done
or omitted to be done before the date of its publication.

Part 2 Provisions consequent on enactment of this
Act

[27] Schedule 6, Part 3

Insart after clause 4:

Part 3 Provisions consequent on enactment of
Public Sector Employment and Management
Act 2002

5 Application of amendments

The amendments made to this Act by the Public Sector
Employment and Management Act 2002 do not apply in
relation to appeals that have been made before the
commencement of those amendments.
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Public Sector Employment and Management Bill 2002

Amendment of Transport Appeal Boards Act 1980 Schedule 6

Schedule 6 Amendment of Transport Appeal Boards

[1]

[2]

[3]

[4]

Act 1980

(Section 168)

Section 4 Definitions

Omit the definition of appeal from section 4 (1). Insert instead:

appeal means a promotion apped or adisciplinary apped to a
Board.

Section 4 (1), definitions of “disciplinary appeal” and “promotion
appeal”

Insert in alphabetical order:

disciplinary appeal means a disciplinary appea within the
meaning of the Transport Administration (Staff)
Regulation 2000.

promotion appeal means a promotion appeal within the
meaning of the Transport Administration (Staff)
Regulation 2000.

Section 7 Term of office of Chairperson and Vice-Chairperson

Insert after section 7 (1):

(1A) The Chairperson or a Vice-Chairperson may be reappointed
with effect before the expiry of the Chairperson’s or Vice-
Chairperson’s respective term of office. In that case, the
Chairperson’s or Vice-Chairperson’s existing term of office
expires.

Section 11 Sittings of Boards

Insert at the end of the section:

(2) Subjecttothisor any other Act, the proceedings beforeaBoard
for the purpose of hearing an appeal may beformal or informal.
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Schedule 6

Public Sector Employment and Management Bill 2002

Amendment of Transport Appeal Boards Act 1980

[5] Sections 11A-11D

Insert after section 11:

11A Nature of proceedings for promotion appeals

11B

11C

(1)

@)

3

4)

The proceedings of a Board for the purpose of hearing a
promotion appeal areto be formal unless the regulations under
the Transport Administration Act 1988 provide that promotion
gppedls (or any class of promotion appedls) are to be heard
informally.

The Chairperson may, in the case of a promotion apped that
would otherwise be heard informally as provided by the
regulations referred to in subsection (1), determine that the
proceedings for the purpose of hearing the apped are to be
formal if the Chairperson is satisfied that there is good and
sufficient reason for making such a determination.

A determination of the Chairperson for the purposes of
subsection (2) may be made on hisor her own motion or on the

gpplication of a party to the appedl.

An application referred to in subsection (3) may be made
before or at any time during the hearing.

Nature of proceedings for disciplinary appeals

(1)

)

The proceedings of a Board for the purpose of hearing a
disciplinary apped areto be formal.

Provisions relating to informal proceedings

Informal proceedings of aBoard are not to be conducted in an
adversarial manner and, subject to thisAct, areto be conducted
in accordance with such directions as may be given by the
Chairperson.

The persons entitled to be present at informal proceedings of a
Board are:

(@  theappdlant whose apped isbeing heard by the Board,
and
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Public Sector Employment and Management Bill 2002

Amendment of Transport Appeal Boards Act 1980 Schedule 6

11D

©)
4)

®)

(6)

(b)

©

a person appointed by the employer against whose
decision the apped is brought, being a person appointed
generdly or in respect of aparticular apped or class of
gppeds, and

the employeein whosefavour the decison referred toin
paragraph (b) has been made.

A person who is entitled to be present at informal proceedings
is not entitled to be represented by any person.

A person who isentitled to be present at informal proceedings:

@

(b)

©
()

being a person referred to in subsection (2) () or
(c)—may adduce, oradly and in writing, to the Board
such matters, and address the Board on such metters, as
are relevant to the apped, and

being a person referred to in subsection (2) (b)—may
adduce in writing to the Board such meatters as are
relevant to the apped and may, at the request of the
Board, address the Board, otherwise than in writing, on
any matter, and

may produce documents or exhibits to the Board, and

may with the leave of the Board, and mug, if directed to
do so by the Board, give evidence on oath.

A person who is entitled to be present at informal proceedings
cannot:

@
()

cal or examine any witness, or
cross-examine any other such person.

Informal proceedings of a Board are not to be recorded unless
the Chairperson otherwise directs.

Provisions relating to formal sittings

(1) Evidenceininforma proceedings of aBoard isto be given on
oath and is subject to cross-examination.

(2) The persons entitled to be present at forma proceedings are:

@

the appellant whose appedl isbeing heard by the Board,
and
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Schedule 6

Public Sector Employment and Management Bill 2002

Amendment of Transport Appeal Boards Act 1980

©)

(4)

©)
(6)

()

(b) a person appointed by the employer against whose
decision the apped is brought, being a person appointed
generdly or in respect of aparticular apped or class of
gppeds, and

(¢  theemployeeinwhosefavour thedecisonreferredtoin
paragraph (b) has been made.

Forma proceedings are to be open to the public unless the
Board, on the application of a person who is entitled to be
present at the proceedings, otherwise directs in relation to the
whole or any part of the proceedings.

A person who is entitled to be present at forma proceedings:

(@ isentitled to be represented by any person other than a
legal practitioner, and

(b)  may, with the leave of the Chairperson, be represented
by alega practitioner.

A person who is entitled to be present at formal proceedings
may call and examine any witness.

A person proposed to be cdled as a witness in formal
proceedings, not being aperson who is entitled to be present at
the proceedings, must, unless the Board otherwise orders, be
excluded from the proceedings before giving evidence and the
Board may exclude a person proposed to be called asawitness
from giving evidence if he or she has been present a the
proceedings before giving evidence.

Forma proceedings are to be recorded.

[6] Section 20 Representation

Omit the section.

[7] Sections 22-24

Omit the sections. Insart instead:

22

Lapsing of appeal

An apped lapsesif:
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Public Sector Employment and Management Bill 2002

Amendment of Transport Appeal Boards Act 1980 Schedule 6

@

(b)

the appellant withdraws the apped by notifying the
secretary in writing or, if a Board has commenced to
consider the appedl, by informing the Board, or

in the case of a promotion appedl:

0] the position concerned no longer exists, or

(i)  the gppointment against which the apped is
meade |apses for any reason.

23 Decisions on appeals

(1) A Board may, in relation to an appesdl, decide to dlow or
disallow the appeal or make such other decision with respect to
the appeal asit thinksfit.

(2) The decison of aBoard in respect of an apped isfina and is
to be given effect to by the Authority against whose decision
the appeal was made.

24

Orders by Board with respect to payment of salary and continuity
of employment

(1) Without limiting section 23, if a Board decides to dlow a
disciplinary appedl, the Board may:

@

()

(©

if the appellant has paid afineimposed by the Authority
concerned or has had his or her pay forfeited by the
Authority—order the Authority to repay the amount of
any such fine or forfeited pay, and

order the Authority to pay the appellant an amount
stated in the order that does not exceed the remuneration
the appedlant would, but for the decison of the
Authority, have received from the Authority, and

order that any period of employment of the appellant
with the Authority is taken not to have been broken by
the decision of the Authority.

(2) Any such order by a Board must be given effect to by the
Authority.

Nothing in subsection (1) enablesaBoard to make an order for
compensation in the case where a person is not reinstated or
does not continue in employment.

3
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Public Sector Employment and Management Bill 2002

Schedule 6 Amendment of Transport Appeal Boards Act 1980

[8] Schedule 2 Savings, transitional and other provisions

Insert before clause 1:

Part 1 Preliminary

1A Regulations

(1) The regulations may contain provisions of a savings or
trangtiona nature consequent on the enactment of the
following Acts:

Public Sector Employment and Management Act 2002, to the
extent that it amends this Act

(2) Any such provison may, if the regulations so provide, take
effect from the date of assent to the Act concerned or a later
date.

(3) To the extent to which any such provision takes effect from a
datethat isearlier than the date of its publication in the Gazette,
the provision does not operate so as.

(&  to affect, in a manner prejudicia to any person (other
than the State or an authority of the State), the rights of
that person existing before the date of its publication, or

(b)  toimposeliabilities on any person (other than the State
or an authority of the State) in respect of anything done
or omitted to be done before the date of its publication.

Part 2 Provisions consequent on enactment of this

Act
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Public Sector Employment and Management Bill 2002

Amendment of Transport Appeal Boards Act 1980 Schedule 6

[9] Schedule 2, Part 3

Insert after clause 4:

Part 3 Provisions consequent on enactment of
Public Sector Employment and Management
Act 2002

5 Application of amendments

The amendments made to this Act by the Public Sector
Employment and Management Act 2002 do not apply in
relation to appeds that have been made before the
commencement of those amendments.
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Public Sector Employment and Management Bill 2002

Schedule 7 Amendment of other Acts and instruments

Schedule 7 Amendment of other Acts and instruments

(Section 169)

7.1 Ambulance Services Regulation 2000

Clause 24 Final action

Omit “(subject to the Government and Related Empl oyees Appeal Tribunal
Act 1980)” from clause 24 (2).

7.2 Attachment of Wages Limitation Act 1957 No 28

[1] Section 10 Attachment of money due to employees etc in the service of
the Crown and of certain employing authorities

Omit the definition of employee from section 10 (12). Insert instead:
employee means.

(@&  any officer of either House of Parliament or any person
employed in either of the departments of the Legidature
under the separate control of the President or Speaker,
or under their joint control, or

(b)  any officer or employee in the service of an employing
authority, or

(o) any officer or employee in the service of the Crown
(including the Public Service or the Police Service).

[2] Section 10 (12), definition of “employer”

Omit paragraph (c) of the definition. Insert instead:

(6  inrespect of an officer or employeein the service of the
of the Crown (including the Public Service or the Police
Service), the head of the department or other agency that
pays the wages or salary of that officer or employee.
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Public Sector Employment and Management Bill 2002

Amendment of other Acts and instruments Schedule 7

7.3

[1]

[2]

7.4

[1]

[2]

Education (Ancillary Staff) Act 1987 No 240

Section 29 Punishment for breaches of discipline

Omit “ Subject to Part 3 of the Government and Related Employees Appeal
Tribunal Act 1980, adecision” from section 29 (3).

Insert instead “ A decison”.

Section 32 Remuneration during suspension

Omit section 32 (3).
Interpretation Act 1987 No 15

Section 21 Meaning of commonly used words or expressions

Omit the definition of Public Service from section 21 (1).

Section 21A
Insert after section 21;

21A Construction of references in relation to the Public Service

In any Act, in any instrument made under any Act or in any
other instrument of any kind (enacted, made or executed
whether before or after the commencement of this section):

(&  areference to the Public Service is to be read as a
reference to the Public Service within the meaning of
the Public Sector Employment and Management Act
2002, and

(b) a reference to a public servant is to be read as a
reference to a member of staff of a Department within
the meaning of that Act, and

(o) a reference to a Department Head is to be read as
including a reference to a person who has the functions
of a Department Head within the meaning of that Act.
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7.5

[1]

[2]

7.6

[1]

[2]

[3]

[4]

[5]

Police Department (Transit Police) Act 1989 No 58

Section 28 Punishment for breaches of discipline

Omit “ Subject to Part 3 of the Government and Related Employees Appeal
Tribunal Act 1980, adecision” from section 28 (3).

Insert instead “ A decison”.

Section 30 Suspension of members

Omit section 30 (5).

Police Service Act 1990 No 47

Section 28 Removal of Commissioner

Insert “a any time for any or no reason and without notice’ after “the
Minister” in section 28 (1).

Section 44 Industrial arbitration and legal proceedings excluded

Insert after section 44 (2):

(2A) Pat 6 (Unfair dismissas) and Part 9 (Unfair contracts) of
Chapter 2 of the Industrial Relations Act 1996 do not apply to
or in respect of the employment of an executive officer.

Section 51 Removal of executive officers from office

Insert “for any or no reason and without notice’ after “at any time” in
section 51 (1).

Section 81D Procedure for appeals
Omit section 81D (e).

Sections 92 (Member contesting State election) and 93 (Re-appointment
of member resigning to contest Commonwealth election)

Omit the sections.
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[6]

1.7

[1]

[2]

[3]

Section 184 Conduct and performance of administrative officers

Omit section 184 (1). Insert instead:

(1) The provisons of Part 2.7 of the Public Sector Employment
and Management Act 2002 apply to administrative officersin
the same way as they apply to officers of the Public Service.

Public Sector Management (General) Regulation 1996

Clause 3 Definitions

Omit “section 63" from the definition of public service determination.
Insert instead “section 130”.

Clause 3 (1), definition of “the Act”

Omit the definition. Insart instead:

the Act meansthe Public Sector Employment and Management
Act 2002.

Clause 5A

Insart after clause 5:

5A  Deductions for rent in certain cases (1988 Act, s 99)

(1) Except as provided in subclause (3), if any member of staff of
a Department is alowed to use, for residential purposes, any
premisesbel onging to the Government, the Public Employment
Office may direct that afair and reasonable sum as rent for the
premises be deducted from the salary of the member of staff.

(2) When giving a direction under subclause (1), the Public
Employment Office is to either fix the amount of rent to be
deducted or specify aperson by whom the amount of rent to be
deducted isto be fixed.

(3) If amember of gtaff of a Department is adlowed to use, for
resdentia purposes, any premises or any land vested in or
managed by the Teacher Housing Authority of New South
Wales, an amount fixed by that Authority in respect of rent is
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[4]

[5]

[6]

[7]

[8]

[9]

[10]

[11]

to be deducted from the salary of the member of staff and paid
to that Authority.

(4) Inthisclause, rent includes payment for board and lodging.

(5) Thisclauseissubject, in the case of achief executive officer or
senior executive officer, to the contract of employment entered
into by the officer under Part 3.1 of the Act.

Clause 7 Temporary employees—approval of PEO

Omit the clause.

Clause 8 Arrangements for use of certain teaching staff—approval
of PEO

Omit “section 41 (2)”. Insert instead “section 101 (2)”.
Clause 9 Selection procedures for officers

Omit “(within the meaning of section 26 of the Act)” from clause 9 (2).

Clause 10A Entry to positions in Public Service in special cases—
long-term temporary employees

Omit the clause.

Clause 12 Application of Part

Omit “Part 2A” from clause 12 (). Insert instead “Part 3.1".
Clause 18 Outside employment—temporary employees
Omit the clause.

Part 4 Discipline

Omit the Part.

Clause 38 Provisions relating to executive positions

Omit “Part 2A” from clause 38 (4). Insert instead “Part 3.1".
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[12]

[13]

7.8

[1]

[2]

[3]

Part 6, Division 12

Omit the Division.

Clause 101 Savings and transitional provisions

Insert after clause 101 (2):

(3) A reference in subclause (2) to Part 4 of this Regulation is a
reference to that Part asin force immediately before its reped.

Public Sector Management (Goods and Services)
Regulation 2000

Clause 3 Definitions

Omit the definitions of Board, Minister and the Act from clause 3 (1).
Insert instead:

Board means the State Contracts Control Board established
under Chapter 7 of the Act.

Minister means the Minister administering Chapter 7 of the
Act.

the Act meansthe Public Sector Employment and Management
Act 2002.

Part 2 State Contracts Control Board

Omit the Part.

Clause 42 Misconduct by members of staff in relation to supply or
disposal of goods or services

Omit “been guilty of a breach of discipline under section 66 of the Act”.
Insert instead “engaged in any misconduct”.
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[4]

[5]

7.9

[1]

[2]

[3]

Clause 44

Omit the clause. Insert instead:

44 Provisions relating to members and procedure of Board
(1) Schedulel haseffect with respect to the members of the Board.
(2) Schedule 2 has effect with respect to the procedure of the
Board.

Schedule 1 Provisions relating to members of Board

Omit “Part 8” from clause 4 (1) (d). Insert instead “Chapter 5”.

Statutory and Other Offices Remuneration Act 1975 (1976 No 4)

Sections 11A (3) and 11B (3) (c)

Omit “Part 2A of the Public Sector Management Act 1988” wherever
occurring.

Insert instead “Part 3.1 of the Public Sector Employment and Management
Act 2002".

Section 24A Definitions

Omit “Schedule 3A to the Public Sector Management Act 1988” from the
definition of chief executive office holder.

Insert instead “Parts 1 and 2 of Schedule 2 to the Public Sector Employment
and Management Act 2002”.

Section 24A, definition of “remuneration package”

Omit “section 42L of the Public Sector Management Act 1988".

Insert instead “section 74 of the Public Sector Employment and
Management Act 2002 or section 46 of the Police Service Act 1990”.
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[4]

7.10

[1]

[2]

[3]

[4]

7.11

[1]

Section 24A, definition of “senior executive office holder”

Omit “a podtion referred to in Schedule 3B to the Public Sector
Management Act 1988".

Insert instead “a senior executive position within the meaning of the Public
Sector Employment and Management Act 2002”.

Teaching Services Act 1980 No 23

Section 82 Definition

Omit “or the Public Service” from section 82 (b).

Insert instead “, or amember of staff of a Department within the meaning
of the Public Sector Employment and Management Act 2002,”.

Section 85 Punishment for breaches of discipline

Omit “ Subject to section 26 of the Government and Related Employees
Appeal Tribunal Act 1980, a decison” from section 85 (4).

Insert instead “A decision”.

Section 87 Suspension of officers or temporary employees charged with
breaches of discipline or serious offences

Omit “ Subject to the Government and Related Employees Appeal Tribunal
Act 1980, any” from section 87 (2).

Insert instead “Any”.

Section 87 (2)

Omit “be withheld”.
Insertinstead “, if the appropriate Director-General so directs, bewithheld”.

Transport Administration (Staff) Regulation 2000

Clause 3 Definitions

Insert in dphabetical order:
disciplinary appeal means an appea under clause 17 or 33.
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promotion appeal means an appea under clause 8 or 23.

[2] Clause 8 Promotion appeals

Omit clause 8 (1) (8). Insert instead:

(@  the appointment is to an SRA officer's postion of
clerical and adminidtrative level 1, 2, 3 or 4, and

[3] Clause 8 (2A)

Insert after clause 8 (2):

(2A) The proceedings for the hearing of any such apped are to be
informal if the position that is subject to apped isaclericd and
adminigtrative level 3 or 4 position.

Note. Section 11A of the Transport Appeal Boards Act 1980 provides that
appeal proceedings are to be formal unless the regulations under the
Transport Administration Act 1988 provide that certain promotion appeals
are to be heard informally.
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