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Workers Compensation Legislation
Amendment Bill 2001

Explanatory note

This explanatory note relates to this Bill as introduced into Parliament.

Overview of Bill

The object of this Bill is to amend the Workers Compensation Act 1987, the
Wor kplace | njury Management and Wor ker s Compensation Act 1998 (the Workers
Compensation Acts) and certain other Actsto provide for the following:

(8 provisond acceptance of liability for workers compensation within 7 days of
notification of injury (thereby requiring limited payments of weekly benefits
for up to 12 weeks to commence prior to liability being determined),

(b) remova of the requirement for the Compensation Court to determine lump
sum commutation of workers compensation benefits, subject to additiona
requirements for independent advice and scrutiny and registration of
commutation agreements,

() provison of enhanced assistance and information to injured workers and
employersin connectionwith their rightsand obligationsunder thelegidation,
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()

©

(f)

@

(h)

0

(k)

()

(m)

establishment by the WorkCover Authority (WorkCover) of advisory services
to provide claims assistance to workers, employers and insurers and funding
by WorkCover of the provision of those services by employee or employer
associations for 3 years,

expanded sanctions for insurers that fail to make decisions on claims within
the prescribed time frames, including requirementsto pay administrative fees
where such matters are determined by the new Claims Assessment Service,

a Clams Assessment Service (comprisng a Director, Principa
Commissioner, other Commissioners, and medi cal assessors) that will provide
a dispute resolution service for disputes about workers compensation,
assessment of common law claims, oversight of commutations and binding
medical assessment,

directions by the Director for interim payment of weekly benefitsfor up to 12
weeks and reasonable and necessary medica treatment (pending full
determination of a dispute) with provision for further directions,

binding determination of disputed medical issues by amedical assessor inthe
Claims Assessment Service,

determination of disputes about workers compensation by aCommissioner in
the Claims Assessment Service with the decisions of a Commissioner being
fina and binding on the parties (subject to review by the Principal
Commissioner and provision for the Director to refer aquestion of law to the
Compensation Court),

aclaim against an employer for common law damagesin respect of aninjury
for which workers compensation is payable is to be assessed by a
Commissioner before the matter can proceed to court (paraleling smilar
provisions of the Motor Accidents Compensation Act 1999),

the Commissioners will have the same jurisdiction that the Compensation
Court presently has under the Workers Compensation Acts (including
jurisdiction to determine other miscellaneous matters arising under workers
compensation legidation, such as agpportionment disputes),

a party to a determination or assessment by a Commissioner will be able to
request areview of the determination or assessment on the basis of amistake
in a material respect and the review will be conducted by the Principa
Commissioner or by another Commissioner nominated by the Principa
Commissioner,

existing arrangements for the conciliation of disputes by conciliation officers
and the determination of disputes by the Compensation Court will continue
in respect of existing claims (subject to the transfer of existing claims to the
new claims provisions),
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(n) clamants, employers and insurers will be entitled to lega representation
before Commissioners but an insurer will not be entitled to representation if
the claimant is unrepresented,

(0) existing cost sanctionswill be expanded to apply to legd representativeswho
contribute to delay,

(p) theregulationswill be ableto provide for the assessment or taxation of costs,

() entitlement to lump sum compensation for non-economic loss will be based
on the degree of permanent impairment suffered (with the degree of
permanent impairment to be assessed in accordance with guidelines) rather
than the existing Table of Disabilities,

() consequentid amendments are made to the common law threshold to dign
current arrangements with the proposed use of guiddines (including
adjustment of the threshold required to recover damages for economic loss or
non-economic loss at common law so that a single threshold of 25%
permanent impairment will apply),

(9 consequentiad amendments are made to the threshold for entitlement to lump
sum pain and suffering compensation (specificaly, provison for a 10%
permanent impairment threshold),

(t) trangtional provisions are enacted with existing claims to remain subject to
current provisions and power for the regulations to progressively transfer
claims to the new claims procedures,

(u) finetuning of provisions for the notification and making of claims.

Outline of provisions
Clause 1 sets out the name (also called the short title) of the proposed Act.

Clause 2 provides for the commencement of the proposed Act on aday or daysto
be appointed by proclamation.

Clause 3 is aformd provision giving effect to the amendments to the Workers
Compensation Act 1987, the Workplace Injury Management and Workers
Compensation Act 1998 and other Acts set out in Schedules 1-6.

Schedule 1 makes the amendments referred to in paragraph (b) of the overview
(concerning commutation to a lump sum of workers compensation liabilities)
together with consequential amendments.
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Schedule 2 makes the amendments referred to in paragraphs (c) and (d) of the
Overview (concerning the provison of assstance and information and the
establishment and funding of claims assistance advisory services. The Schedule
a so providesfor the accreditation of i njury management consultants by WorkCover
and for WorkCover Guidedines to provide for their functions. Accredited injury
management consultants will be competent but not compellable to give evidence.

Schedule 3 makes the amendments to provisons for lump sum satutory
compensation for permanent injuries referred to in paragraph (q) of the Overview.
Currently lump sum compensation is assessed pursuant to a Table of Disabilities
based on a proportion of the maximum amount payable that is determined by
referenceto the percentage allocated to the lossin the Table. The amendmentswill
provide for the payment of permanent impairment compensation based on the
degree of permanent impairment that results from the injury (with the degree of
permanent impairment assessed in accordance with WorkCover Guidelines).
Consequentid amendments are made to provisons for pain and suffering
compensation and various other provisions to reflect the change to the way in
which permanent impairment compensation isto be calculated.

The Schedule also makes other amendments that are consequentia on the
amendments made by Schedule 5 concerning new claims handling and dispute
resolution procedures.

Schedule 4 makes the amendments referred to in paragraph (r) of the Overview.
The Schedule amends provisions of the 1987 Act that restrict the recovery of
common law damages for hon-economic loss. Existing monetary restrictions on
common law recovery are replaced with equivalent restrictions that are based on
assessment of the degree of permanent impairment resulting from an injury, toline
up with the new arrangements for the calculation of lump sum permanent injury
statutory compensation. No damages will be able to be awarded for non-economic
loss or economic loss unless the degree of permanent impairment is greater than
25%. Provision is dso made for the determination of disputes in common law
recovery actions about the degree of permanent impairment to be referred to a
medical assessor for binding determination.

Schedule 5 makes the other amendments referred to in the Overview.

Schedule 5.1 makes consequential amendments to provisions that ded with the
effect of the recovery of damages on entitlements to statutory compensation. The
amendments are consequentia on the application of a fixed 25% threshold for
recovery of both economic and non-economic loss damages. Schedule 5.1 adso
inserts trangitional provisions for the Bill, including provisions for the transfer of
exigting claims (which will continue to be dealt with in accordance with existing
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clams procedure and compensation entitlement procedures) to new clams
procedures and entitlements.

Schedule 5.2 [14] inserts new Chapter 7 into the 1998 Act, providing for new
procedures for the making and determination of claimsfor statutory compensation
and common law damages and disputes involving those claims.

Significant features of the new arrangements are as follows:

@
(b)

©

©

(f)

@

(h)

Divison 1 of Part 2 simplifies procedures for the giving of notice of injury.

Division 2 of Part 2 smplifies procedures for the making of a clam for
statutory compensation (with the introduction of significant flexibility by
referenceto WorkCover Guidelines) and extends some of these proceduresto
clamsfor (common law) work injury damages.

Divison 1 of Part 3 imposes a duty on insurers to commence weekly
payments of compensation (pursuant to provisiona acceptance of ligbility)
within 7 days after initia notification of injury.

Divison 2 of Part 3 deds with clams for weekly payments and requires
clamsto be determined within 21 days. A claim is determined by accepting
liability and commencing weekly payments or by disputing liability. Liability
can be accepted provisiondly for up to 12 weeks.

Divison 3 of Part 3 deals with claims for medica expenses and requires a
clam to be determined within 21 days by ether accepting or disputing
ligbility. Liability can be accepted provisiondly for an amount of up to
$1,000.

Division 4 of Part 3 deals with claims for lump sum statutory compensation
or work injury damages. A claim must be determined by accepting liability
and making areasonable offer of settlement or by disputing liability. A claim
must be determined within 2 months after the claimant provides dl relevant
information or (if the injury has not stabilised within that time) within 1
month after it has stabilised.

Divison 5 of Part 3 deds with the enforcement of clams determination
provisons. The Division creates offences for failing to determine a clam
within the required time or for referring a non-genuine dispute for the
purposes of delay. Insurers can berequired to pay an administration feeif they
fail to determine aclaim within the required time and the clam isreferred for
dispute determination.

Part 4 provides for the determination of disputes about claims for statutory
compensation by a Workers Compensation Commissioner (rather than the
Compensation Court, as at present). The Part imposes restrictions on when a
dispute can be referred for determination.
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(i)

@)

()

()

(m)

(n)

Part 5 provides for the new Director of the Claims Assessment Service or a
Commissioner to be able to give an interim payment direction to pay weekly
compensation or medica expenses compensation, pending the determination
of any dispute about the compensation.

Part 6 provides for the assessment by the Commissioners of claims for
(common law) work injury damages. The assessment of a claim is not a
determination of the claim (except to the extent that liability isaccepted by the
insurer and the insurer accepts the amount of damages assessed). Claims
assessment is a precondition to the commencement of court proceedings on
the claim (unless the claim is exempt from assessment).

Part 7 dedl swith the appointment of medical assessors and the assessment by
medical assessors of medical disputes. The assessment of degree of
permanent impairment isrequired to be in accordance with certain guiddines.
An assessment of a medica dispute is conclusive in respect of claims for
statutory compensation, and conclusve as to degree of impairment,
reasonableness of treatment and stabilisation of injury in respect of work
injury damages claims.

Part 8 dedls with legal costs in workers compensation matters. The Part
smplifies and expands existing provisions and extends costs fixing powers
to costsin court proceedings on work injury damages clams. Theregulations
can providefor the assessment and taxation of costs. Division 4 makesspecia
provisionsfor costsdisincentivesin acase where court proceedings on awork
injury damages claim fail to exceed the amount of damages assessed by a
Commissioner on an assessment of aclaim.

Pat 9 deds with proceedings before Commissioners. Decisions and
assessments of Commissioners are fina, subject to the review of a
Commissioner’ sdecision by the Principa Commissioner on the basisthat the
decision was incorrect in a materia respect. Provision is aso made for the
referral of a question of law or stated case on a question of law to the
Compensation Court.

Part 10 dedls with administrative matters, including the establishment of the
Workers Compensation Claims Assessment Services(comprisingtheDirector,
the Commissioners, the medical assessors and the staff of the Service), the
appointment of Commissioners and the issuing of WorkCover Guidelines.

Schedule 5.2 [1]13] make consequential amendments.

Schedule 5.3 makes consequentiadl amendments to the Compensation Court
Act 1984.
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Schedule 5.4 makes consequential amendments to the Defamation Act 1974.
Schedule 6 makes consequentia amendments to the 1987 and 1998 Acts.
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No , 2001

A Bill for

An Act to amend the Workers Compensation Act 1987 and the Workplace Injury
Management and Workers Compensation Act 1998 to make further provision for
clams procedures, dispute resolution, commutation, lump sum compensation,
common law damages and other matters; and for other purposes.




Clause 1 Workers Compensation Legislation Amendment Bill 2001

The Legidature of New South Wales enacts.

1

Name of Act

This Act is the Workers Compensation Legidation Amendment Act
2001.

Commencement

(1) This Act commences on a day or days to be appointed by
proclamation.

(2) A proclamation under this section may appoint a particular time on a
day as the time for commencement on that day.
Amendments

Each Act specified in Schedules 1-6 is amended as set out in those
Schedules.
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Amendments relating to commutation procedures Schedule 1

Schedule 1 Amendments relating to commutation

[1]

(2]

[3]

[4]

[5]

(6]

procedures

(Section 3)

Workers Compensation Act 1987 No 70

Section 35 Maximum weekly payment

Omit “under section 51” from section 35 (3).

Section 37 Weekly payment during total incapacity—after first 26 weeks

Omit “under section 51” from section 37 (6B).

Section 40 Weekly payments during partial incapacity—general

Omit “under section 51” from section 40 (7).

Section 45 Reduction of weekly payments to qualify for other benefits

Omit “under section 51” from section 45 (3).
Insert instead “under this Act”.

Section 51 Exit payments by commutation of weekly payments

Omit the section.

Part 3, Division 9
Insert after Division 8 of Part 3:

Division 9 Commutation of compensation

87D Definition
In this Divison:

commutation agreement means an agreement to commute a
ligbility to alump sum, as provided by section 87F.
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87E Compensation that may be commuted

87F

@

2

A liability in respect of any of the following kinds of

compensation under this Act or the former Act may be

commuted to alump sum as provided by this Division (and not

otherwise):

(@  weekly payments of compensation,

(b)  compensation under Divison 3 (Compensation for
medical, hospital and rehabilitation expenses etc) of
Part 3 of this Act or section 10 of the former Act.

Such aliability cannot be commuted to alump sum by an order

or award of a Commissioner (but this subsection does not
affect the operation of section 87G).

Commutation by agreement

(1)
2

3

4)

A liability may be commuted to a lump sum with the
agreement of the worker.

A commutation agreement must not be entered into unless
(before the agreement is entered into):

(& a legd practitioner instructed independently of the
insurer and the employer has certified in writing that the
legal practitioner has advised the worker on the full
legal implications of the agreement, including
implications with respect to any entitlement of the
worker to compensation under this Act or to benefits
under any other law (including a law of the
Commonwedlth), and

(b)  theworker has confirmed in writing that the worker has
been given and understands the advice referred to in
paragraph (a).

A commutation agreement (including an agreement purporting

to be a commutation agreement) is not subject to review or

challenge in proceedings before a Commissioner or the

Compensation Court.

The worker has 14 days after entering into a commutation
agreement in which to withdraw from the agreement by giving
noticeinwriting to theinsurer. Withdrawal from the agreement
by the worker makes the agreement a nullity.
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87G

87H

Q)

(6)

)

A liability cannot be commuted under thissection if theworker
is legaly incapacitated because of the worker’s age or mental
capacity.

Note. Section 87G provides for the commutation of a liability when the
worker is legally incapacitated.

A commutation agreement is of no effect unless and until itis
registered as provided by this Part. Registration of the
agreement removesthe liability to which the agreement rel ates.

The amount payable under an agreement is payable within 7
days after the agreement is registered. Interest calculated at the
rate prescribed by the regulationsis payable on any amount due
and unpaid. The amount payable under a commutation
agreement and any interest payable on that amount is
recoverable as a debt in a court of competent jurisdiction.

Commutation when worker legally incapacitated

@

e

3

If aworker islegaly incapacitated because of the worker’ sage
or mental capacity, aliability in respect of compensation may
be commuted to a lump sum by determination by a
Commissioner made having regard to:

(@  any dispute as to ligbility to pay compensation under
thisAct, and

(b)  theinjury, the age of the worker, the genera hedlth of
theworker, and the occupation of theworker a thetime
of the occurrence of the injury, and

(c theworker’s diminished ability to compete in an open
labour market, and

(d)  other benefits that the worker may be entitled to from
any other source.

A Commissioner is not to determine a lump sum for the
purposes of this section unless satisfied that the termination of
ligbility concerned isin the best interests of the worker.

Payment of the lump sum to which a liability has been
commuted under this section removes the liability.

Registration of commutation agreements

@

A party to acommutation agreement may apply to the Director
for registration of the agreement by the Director.
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e

©)

(4)

©)

(6)

)
8

The Director must refuse to register acommutation agreement
unless satisfied that the worker received independent legal
advice, before the agreement was entered into, on thefull lega
implications of the agreement.

Before registering acommutation agreement, the Director may
(on the application of a party to the agreement or of the
Director's own motion) refer the agreement to the Principal
Commissioner for review by a Commissioner. The Director is
not to register the agreement if the Commissioner recommends
that the agreement not be registered.

The Commissioner reviewing a commutation agreement may
recommend to the Director that the agreement not beregistered
if the Commissioner considersthat the agreement isinaccurate
or that the lump sumto which aliability has been commuted by
the agreement isinadequate.

In reviewing a commutation agreement, a Commissioner may
have regard to the following matters:

(@  anydisputeastoliability to pay compensation under the
Workers Compensation Acts,

(b)  theinjury, the age of the worker, the genera health of
theworker, and the occupation of theworker at thetime
of the occurrence of the injury,

(c theworker’s diminished ability to compete in an open
[abour market,

(d)  other benefits that the worker may be entitled to from
any other source.

The registration of a commutation agreement may not be
cancelled except within such period after the agreement is
registered, and in such manner, as may be authorised by the
regulations.

This section has effect despite section 234 of the 1998 Act (No
contracting out).

This section does not prevent a commutation agreement
containing provision as to the payment of costs.
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Workers Compensation Legislation Amendment Bill 2001

Amendments relating to commutation procedures Schedule 1
871 Payment
(1) If a liability in respect of compensation is only partially

87J

2

©)

@)

e

commuted under thisDivis on, the balance of thecompensation
continues to be payable under and subject to this Act.

A lump sum may be paid to the Public Guardian for the benefit
of the worker if:

(@  theworker agrees, in the case of alump sum agreed to
by the worker, or

(b) by order of aCommissioner, in the case of alump sum
determined by a Commissioner.

The annual report of the Authority isto include a statement as
to trends in the commutation of liabilities under this Act.

Other commutation agreements invalid

Neither agreement as to the commutation of a payment to a
[ump sum nor payment of the sum payabl e under the agreement
exempts the person by whom the payment is payable from any
ligbility under this Act, except as provided by this Division.

This section does not affect the operation of section 51 in
respect of a liability commuted under that section before the
commencement of this section.

87K Commutation payment taken to be payment of compensation

Payment of a lump sum to which liability in respect of any
weekly payment of compensation has been wholly or partialy
commuted under this Division or section 51, or redeemed
under section 15 of the former Act (as applied by Schedule 6
to this Act), istaken for the purposes of this Act, the 1998 Act
and the former Act (as applied by this Act) to be payment of
the compensation concerned in pursuance of theliability to pay
the compensation concerned.
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[7] Section 146

(8]

Omit the section. Insert instead:

146  Commutation of weekly payments from Scheme

(1)
)

©)
(4)

©)

(6)

Divison 9 of Part 3 applies to the commutation of a liability
under the Scheme.

A liability under the Scheme may not be commuted to alump
sum with the agreement of the worker unless the Authority:

(@ has given the employer notice of the proposed
agreement and has given the employer a reasonable
opportunity to make submissions to the Authority with
respect to the matter, and

(b)  hastaken into account any submissions so madeto the
Authority.

Subsection (2) does not apply if the worker has been unable,
after due search and inquiry, to identify the relevant employer.

In the case of commutation by determination of a
Commissioner under section 87G (Commutation when worker
legally incapacitated), the Commissioner may on the
gpplication of the employer, if the Commissioner thinks fit,
refuse to make such a determination in respect of a liability
under the Scheme.

The making of such an application by the employer in no way
fetters the discretion of the Commissioner to make the
determination, and acommutation madein consequence of the
determination is binding on the employer whether or not the
employer has made such an application.

The Authority may apply for registration of a commutation
agreement under section 87H as a party to the agreement.

Section 151N Contributory negligence—generally

Omit “under section 51 if the person concerned were digible to be paid a
lump sum under that section” from section 151N (2).

Insert instead “under Divison 9 of Part 3 if the person concerned were
eligible to be paid alump sum under that Division”.
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[9]

[10]

Section 221 Payments from Contribution Fund

Omit “under section 51” from section 221 (12).
Insert instead “under Division 9 of Part 3”.

Schedule 6 Savings, transitional and other provisions

Insert after Part 2 of Schedule 6:

Part 2A Provisions relating to compensation
generally

1 Commutation—Workers Compensation Legislation Amendment
Act 2001

(1) Thisclause gpplies on and from the repeal of section 51 by the
Workers Compensation Legidation Amendment Act 2001.

(2) Divison9 (Commutation of compensation) of Part 3 appliesto
the commutation of a liability arising in respect of an injury
received before or after the commencement of that Division.

(3) Thisclauseextendsto apply to acasein which proceedingsfor
adetermination under section 51 are pending when that section
isrepeded.

(4) A liability may be commuted under Division 9 of Part 3 even
if the Compensation Court refused, before the repeal of
section 51, to make a determination under that section.

(5) Section 87F (Commutation by agreement) extends to an
agreement made before the commencement of that section.
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Schedule 2 Amendments relating to assistance for injured workers

Schedule 2 Amendments relating to assistance for
injured workers

(Section 3)

2.1 Workers Compensation Act 1987 No 70

[1] Section 192A Claims administration manual

Insert after section 192A (3):

(3A) The WorkCover Guiddines under the 1998 Act can make
provison in connection with any matter in connection with
which the claims manua can make provision.

[2] Section 192A (4)
Insert “the WorkCover Guiddines,” after “claims manudl,”.

[3] Section 192A (4A)

Insert after section 192A (4):

(4A) An insurer who fails to comply with a direction under
subsection (4) is guilty of an offence.

Maximum penalty: 50 pendlty units.

2.2 Workplace Injury Management and Workers Compensation
Act 1998 No 86

[1] Section 42B
Insert after section 42A:

4?2B Claims assistance

(1) The Authority may provide assistance (claims assistance) to
injured workers and employers in connection with claims for
compensation and work injury damages.
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Amendments relating to assistance for injured workers Schedule 2

(2]

3]

e
©)

In particular the Authority may establish an advisory serviceto
provide claims assistance.

The Authority may provide funds to fund the provision of
claims assistance by organisations representing employers or
employees, including by means of the establishment of an
advisory service to provide claims assistance. Funds may only
be provided within 3 years after the commencement of this
section.

Section 45A

Insert after section 45:

45A  Injury management consultants

)

e

3

(4)
©)

The Authority may by instrument in writing accredit a person
as an injury management consultant for the purposes of the
Workers Compensation Acts.

Accreditation may be for afixed or indefinite period and may
be made subject to conditions.

The Authority may by instrument in writing revoke the
accreditation of an injury management consultant for any
breach of the conditions of accreditation or for such other
reason as the Authority thinks appropriate.

WorkCover Guiddines may provide for the functions of
accredited injury management consultants.

A person accredited as an injury management consultant is, in
any legal proceedings, competent but not compellable to give
evidence or produce documents in respect of any matter in
which he or she was involved in the course of the exercise of
his or her functions as an accredited injury management
consultant.

Section 59 Regulations

Omit section 59 (¢) and (d).
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Schedule 3

Amendments relating to lump sum compensation

Schedule 3 Amendments relating to lump sum

compensation

(Section 3)

3.1 Workers Compensation Act 1987 No 70

[1]

Sections 65 and 66

Omit the sections. Insert instead:

65 Determination of degree of permanent impairment

(1)

2

©)
(4)

©)

For the purposes of this Division, the degree of permanent
impairment that results from an injury is to be assessed as
provided by this section and Part 7 (Medical assessment) of
Chapter 7 of the 1998 Act.

If a worker recelves more than one injury arising out of the
same incident, those injuries are together to be treated as one
injury for the purposes of this Divison and the impairments
that result from those injuries are to be assessed together to
asess the degree of permanent impairment of the injured
worker.

No psychiatric or psychological impairment isto be taken into
account in ng the degree of permanent impairment.

If there isadispute about the degree of permanent impairment
of an injured worker, a Commissoner may not award
permanent impairment compensation or pain and suffering
compensation unless the degree of permanent impairment has
been assessed by a medical assessor.

A Commissioner may, at any stage in proceedings on aclaim
for permanent impairment compensation or pain and suffering
compensation, refer the matter for assessment of the degree of
permanent impairment by amedical assessor.
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Amendments relating to lump sum compensation Schedule 3

66 Entitlement to compensation for permanent impairment

@

)
3

4)

A worker who recelves an injury that results in permanent
impairment is entitled to receive from the worker’s employer
compensation for that permanent impairment as provided by
thissection. Permanent impairment compensationisin addition
to any other compensation under this Act.

No permanent impairment compensation is payable for any
psychiatric or psychological impairment.

The amount of permanent impairment compensation is to be
caculated asfollows:

(@ if the degree of permanent impairment is not more than
10%, the amount of permanent impairment
compensation isto be calculated as follows:

D x$750,

(b) if the degree of permanent impairment is more than
10% but not more than 20%, the amount of permanent
impai rment compensation isto be cal culated asfollows:

$7,500 +[(D —10) x$1,500],

(¢) if the degree of permanent impairment is more than
20% but not more than 30%, the amount of permanent
impai rment compensation isto be calculated asfollows:

$22,500 +[(D -20) x$2,500],

(d) if the degree of permanent impairment is more than
30% but less than 66%, the amount of permanent
impai rment compensation isto be cal culated asfollows:

$47,500 + [(D - 30) x$3500],

(e) if the degree of permanent impairment is 66% or more,
the amount of permanent impairment compensation is
$173,500,

where D is the number derived by expressing the degree of
permanent impairment as D%.

The amount of permanent impairment compensation is to be
calculated under this section as it was in force at the date the
injury was received.
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Workers Compensation Legislation Amendment Bill 2001

Schedule 3 Amendments relating to lump sum compensation

(2]

3]

[4]

[3]

[6]

Section 66A Registration of agreements for compensation

Omit section 66A (1). Insert instead:

(1) Anagreement by aworker to receive an amount of permanent
impairment compensation or pain and suffering compensation
in respect of impairment may be registered by the Authority.
Once the agreement is registered the worker is not entitled to
receive any additiond compensation in respect of the
impairment under an award of a Commissioner.

Section 66A (2)
Omit “the Compensation Court”. Insert instead “a Commissioner”.

Section 66A (7)

Omit the subsection. Insert instead:

(7) This section does not limit an award of additional
compensation in accordance with this Part in respect of an
increase in the degree of permanent impairment that occurs
after the impairment to which an agreement relates.

Section 66A (8)
Omit “Compensation Court”. Insert instead “Principal Commissioner”.

Section 66B
Omit the section. Insert instead:

66B No proceedings to enter up award on agreement for
compensation

(1) When a worker agrees to receive an amount of permanent
impai rment compensation or pain and suffering compensation,
aCommissioner is not to entertain proceedings for entry of an
award to give effect to the agreement unless the proceedings
also relate to some dispute in connection with the worker’s
claim for compensation under this Act.

(2) Theregulations may prescribe exceptions to this section.
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Workers Compensation Legislation Amendment Bill 2001

Amendments relating to lump sum compensation Schedule 3

©)

The regulations may make provision for or with respect to:

(@ requiring an application referring a matter to a
Commissioner to be accompanied by evidence (in the
form of a certificate or other information provided for
by the regulations) that the proceedings are not
prevented by this section from being entertained by a
Commissioner, and

(b) preventing the acceptance for lodgment of an
application not accompanied by any evidence required
by the regulations to accompany it.

[7] Section 67 Compensation for pain and suffering

Omit section 67 (1), (1A) and (2).
Insert instead:

(8]

[9]

(1)

e

A worker who receives an injury that results in a degree of
permanent impairment that is greater than 10% is entitled to
receive from the worker’ s employer as compensation for pain
and suffering resulting from the permanent impairment an
amount not exceeding $50,000. Pain and suffering
compensation is in addition to any other compensation under
thisAct.

Because there is a distinction between injury and impairment
resulting from an injury (and compensation is payable under
this section only for pan and suffering resulting from
impairment), the pain and suffering for which compensationis
payable does not include pain and suffering that results from
the injury but not from the impairment

Section 67 (3)

Omit “loss or losses’. Insert instead * permanent impairment”.

Section 67 (4)

Omit “the Compensation Court”. Insert instead “a Commissioner”.
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Schedule 3

Workers Compensation Legislation Amendment Bill 2001

Amendments relating to lump sum compensation

[10]

[11]

[12]

[13]

Section 67 (4A)

Omit the subsection. Insart instead:

(4A)

It is permissible for an agreement as to the amount of pain and
suffering compensation to be paid to aworker to provide that
the amount to be paid is the proportion of the maximum
amount payable under this section that is the same as the
proportion of the maximum amount payable under this Act as
permanent impairment compensation that isrepresented by the
amount payable to the worker as permanent impairment
compensation in respect of the impairment concerned. This
subsection does not prevent an agreement that some other
amount is to be the amount to be paid to aworker as pain and
suffering compensation.

Section 67 (7)

Omit “loss’. Insert instead “permanent impairment”.

Section 67A Special provisions for HIV/AIDS
Omit section 67A (1). Insert instead:

(1)

(1A)

For the purposes of the determination of the amount of pain
and suffering compensation payable, HIV infection and AIDS
are each considered to be a most extreme case, S0 that the
maximum amount of pain and suffering compensation is
payable.

For the purposes of the determination of the amount of
permanent impairment compensation payable, HIV infection
and AIDS are each considered to result in a degree of
permanent impairment of 100%.

Section 67A (4)

Omit the subsection. Insert instead:

(4)

Permanent impairment compensation and pain and suffering
compensation are not payable in respect of permanent
impairment that is HIV infection or AIDS if the impairment
resulted from voluntary sexud activity or illicit drug use. This
subsection does not limit the operation of section 14 (Conduct
of worker etc).
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Workers Compensation Legislation Amendment Bill 2001

Amendments relating to lump sum compensation Schedule 3

[14] Section 68 Proportionate loss of use

Omit the section.

[15] Section 68A
Omit the section.

[16] Section 68B
Omit the section. Insert instead:

68B Deductions for previous injuries and pre-existing
conditions—operation of sections 15, 16, 17 and 22

(1) When determining the compensation payable in respect of
permanent impairment for the purposes of the apportionment
of liability under section 22, thereis to be no deduction under
section 319 of the 1998 Act for any proportion of the
impairment that isdueto aninjury in respect of which liability
isto be apportioned (but without affecting any deduction under
that section for any proportion of the impairment that is due to
any other injury or that is due to any pre-existing condition or
abnormality).

(2) When determining the compensation payable by an employer
in acase in which section 15 applies (disease of such a nature
as to be contracted by a gradual process), section 319 of the
1998 Act appliesto that compensation subject to thefollowing:

(@  there isto be no deduction under section 319 of the
1998 Act for any proportion of the permanent
impairment that is due to the worker’s employment in
previous rel evant employment (as defined in paragraph
(b)) except any such proportion for which compensation
under this Divison (as in force a any time) or
section 16 of theformer Act hasbeen paid or ispayable,

(b)  for the purposes of paragraph (a), previous relevant
employment is employment to the nature of which the
disease was due by a previous employer who is liable
under section 15 to contribute in respect of the
compensation being determined (or who would be so
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Schedule 3

Workers Compensation Legislation Amendment Bill 2001

Amendments relating to lump sum compensation

©)

(4)

ligble if the requirement to contribute were not limited
to employers who employed the worker during a
particular period),

(©  inthe case of permanent impairment of the back, neck
or pevis, a reference in this subsection to previous
relevant employment islimited to employment after the
commencement of this Act.

When determining the compensation payable by an employer
inacasein which section 16 applies (an injury that consstsin
the aggravation, acceleration, exacerbation or deterioration of
a disease), section 319 of the 1998 Act applies to that
compensation subject to the following:

(&  there is to be no deduction under section 319 of the
1998 Act for any proportion of the impairment that is
due to the worker’s employment in previous relevant
employment (as defined in paragraph (b)) except any
such proportion for which compensation under this
Divison (asin force a any time) or section 16 of the
former Act has been paid or is payable,

(b) for the purposes of paragraph (a), previous relevant
employment is employment that was a substantia
contributing factor to the aggravation, acceleration,
exacerbation or deterioration by a previous employer
whoisliableunder section 16 to contribute in respect of
the compensation being determined (or who would be
s0 liable if the requirement to contribute were not
limited to employers who employed the worker during
aparticular period),

() inthe case of permanent impairment of the back, neck
or pelvis, a reference in this subsection to previous
relevant employment islimited to employment after the
commencement of this Act.

When determining the compensation payable by an employer
in a case in which section 17 applies (loss or further loss of
hearing), section 319 of the 1998 Act applies to that
compensation subject to the following:

(& thereisto be no deduction under section 319 of the
1998 Act for any proportion of the impairment that is
due to the worker’s employment in previous relevant
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Workers Compensation Legislation Amendment Bill 2001

Amendments relating to lump sum compensation Schedule 3

[17]

[18]

employment (as defined in paragraph (b)) except any
such proportion for which compensation under this
Divison (asin force a any time) or section 16 of the
former Act has been paid or is payable,

(b)  for the purposes of paragraph (&), previous relevant
employment is employment to the nature of which the
disease was due by a previous employer who is liable
under section 17 to contribute in respect of the
compensation being determined (or who would be so
ligble if the requirement to contribute were not limited
to employers who employed the worker during a
particular period).

Section 69 Addition to Table of further compensable injuries

Omit the section.

Section 69A No compensation for less than 6% hearing loss

Omit section 69A (1)—4). Insert instead:

(1) Inassessing, for the purpose of the determination of permanent
impai rment compensation, the degree of permanent impairment
resulting from loss of hearing (the present loss) due to
boilermakers deafness regard must not be had to any hearing
loss due to boilermakers deafness unless the worker’s total
hearing loss due to boilermakers deafness is at least 6%.

(2) Theworker’stotal hearing loss isthe aggregate of the present
loss and dl previous losses of hearing due to boilermakers
deafness.

(3) The fact that compensation is not payable in respect of aloss
of hearing because of this section does not prevent notice of
injury being given or aclaim being madein respect of that loss,
and does not affect the operation of section 17 in respect of that
loss (if and when the worker’ s total hearing loss reaches 6%).

(4) An example of the operation of this section is as follows
(assume that dl hearing losses mentioned are due to
boilermakers deafness and that no other injury isinvolved):

(@ A worker suffersahearing loss of 4% (thefirst hearing
loss that the worker has suffered). No permanent
impairment compensation is payable in respect of the
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Workers Compensation Legislation Amendment Bill 2001

Schedule 3 Amendments relating to lump sum compensation

[19]

[20]

[21]

[22]

loss because it isless than 6% and cannot be taken into
account to assess the degree of permanent impairment,
though notice of injury can be given or aclaim can be
made for the hearing loss.

(b) The worker suffers a further hearing loss of 4%,
bringing the total loss to 8%. The tota loss has now
passed the 6% threshold and compensation is payable
on the basis of the full 8%. Compensation in respect of
theinitial 4% hearing losswill be payable by the earlier
employer if the worker made a claim or gave notice of
injury for that initial hearing loss.

(¢  The worker suffers a further hearing loss of 5%. The
worker is entitled in the usual way to compensation in
respect of the 5% further loss because the 6% threshold
has aready been passed (the total lossis how 13%).

Section 69A (7)

Omit “no compensation is payable under section 66”.
Insert instead “no permanent impairment compensation is payable’.

Section 69B Employer’s responsibility to pay for hearing loss tests

Omit “pay compensation under section 66 for a loss of hearing” from
section 69B (1).

Insert instead “ pay permanent impairment compensation in respect of aloss
of hearing”.

Section 72 Reference of matters to medical panel

Omit the section.

Section 73
Omit the section. Insert instead:

73 Reimbursement for costs of medical certificate and examination

(1) The obtaining of a permanent impairment medica certificate
and any examination required for the certificate are taken to be
amedical or related trestment for the purposes of Division 3if:

Page 20

© 00N U ~AWNP

o
= o

el
ah wWwN

16

17
18

19

20
21

22
23

24

25

26

27

28

29
30



Workers Compensation Legislation Amendment Bill 2001

Amendments relating to lump sum compensation Schedule 3

[23]

3.2

[1]

(2]

(@ themedica practitioner has completed such training as
the Authority may require in respect of the assessment
of the degree of permanent impairment as provided by
thisAct, and

(b) the worker has given the employer a copy of the
certificate.
(2) Inthissection:

permanent impairment medical certificate means areport or
certificate of amedical practitioner that certifies:

(@ that a worker has received an injury resulting in
permanent impairment, and

(b) the degree of permanent impairment (assessed as
provided by this Act) resulting from the injury.

Part 3, Division 4, Table
Omit the Table to Division 4 of Part 3.

Workplace Injury Management and Workers Compensation
Act 1998 No 86

Section 111 Interest on agreed payment of lump sum compensation

Omit “compensation under section 66 or 67 of the 1987 Act” from
section 111 (1).
Insert instead “ permanent impairment compensation or pain and suffering
compensation”.

Section 131 Definitions

Insert in alphabetical order in section 131 (1):
hearing loss claim means:

(@  aclamunder section 66 of the 1987 Act (asin force at
any time before the commencement of this definition)
for loss of hearing, or

(b) aclam for permanent impairment compensation in
respect of loss of hearing due to boilermakers deafness
or any deafness of similar origin.
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Workers Compensation Legislation Amendment Bill 2001

Schedule 3 Amendments relating to lump sum compensation

3]

[4]

(5]

[6]

[7]

Section 131 (1)
Omit paragraph (a) of the definition of protected claim.
Insert instead:

(&  ahearinglossclam, and

Section 134 Consequences of prohibited conduct for recovery of fees
by agents

Omit “claim under section 66 of the 1987 Act for loss of hearing” from
section 134 (3).
Insert instead “hearing loss claim’”.

Section 134 (3)

Omit “subsequent claim for further loss of hearing”.

Insert instead “subsequent hearing loss claim in respect of further loss of
hearing”.

Section 135 Consequences of prohibited conduct for lawyers

Omit “claim under section 66 of the 1987 Act for loss of hearing” from
section 135 (4).
Insert instead “hearing loss claim’”.

Section 135 (4)

Omit “subsequent claim for further loss of hearing”.

Insert instead “ subsequent hearing loss claim in respect of further loss of
hearing”.
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Workers Compensation Legislation Amendment Bill 2001

Amendments relating to common law damages Schedule 4

Schedule 4 Amendments relating to common law

[1]

[2]

[3]

[4]

damages

(Section 3)

Workers Compensation Act 1987 No 70

Section 151G Damages for non-economic loss

Insert as section 151G (1):

(1) No damages are to be awarded for non-economic loss unless
the degree of permanent impairment of the worker as a result
of the injury is greater than 25%. The degree of permanent
impairment is to be assessed as provided by Part 7 (Medica
assessment) of Chapter 7 of the 1998 Act.

Section 151G (4) and (5)
Omit the subsections.

Section 151G (7)

Omit the subsection. Insart instead:

(7) Divison6 of Part 3 (Indexation of amountsof benefits) applies
asif the amount of $204,000 were an adjustable amount and
were referred to in section 81 (2).

Section 151H
Omit the section. Insert instead:

151H Damages for economic loss

No damages are to be awarded for economic loss unless the
injury results in the death of the worker or in a degree of
permanent impairment that is greater than 25%. The degree of
permanent impairment is to be assessed as provided by Part 7
(Medica assessment) of Chapter 7 of the 1998 Act.
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Schedule 4

Workers Compensation Legislation Amendment Bill 2001

Amendments relating to common law damages

151HA Assessment of impairment required—threshold dispute

@)

2

3

(4)

If there is a dispute about whether the degree of permanent
impairment of an injured worker is sufficient for an award of
damages for economic loss or non-economic loss, the court
may not award any such damages unless the degree of
permanent impai rment has been assessed by amedical assessor
under Part 7 (Medical assessment) of Chapter 7 of the 1998
Act.

The court may, a any stage in proceedings for an award of
damages for economic loss or non-economic loss, refer the
matter for assessment of the degree of permanent impairment
under Part 7 of Chapter 7 of the 1998 Act.

A medical assessor may decline to make an assessment under
Part 7 of Chapter 7 of the 1998 Act of the degree of permanent
impairment of an injured person until the assessor is satisfied
that theinjury has stabilised. Court proceedings with respect to
any such matter may be adjourned until the assessment ismade.

Nothing inthissection preventsthe degree of impairment being
re-assessed under Part 7 of Chapter 7 of the 1998 Act, or a
clam from being settled a any time.
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Workers Compensation Legislation Amendment Bill 2001

Amendments relating to new claims procedures Schedule 5

Schedule 5 Amendments relating to new claims
procedures

(Section 3)

5.1 Workers Compensation Act 1987 No 70

[1] Section 151B Effect of recovery of damages from employer on payment
of compensation

Insert after section 151B (4):

(5) Subsections (2)—4) do not apply in respect of damages
awarded under section 151G or 151H as amended by the
Wor kers Compensation Legidation Amendment Act 2001.

[2] Section 151D Time limit for commencement of court proceedings
against employer for damages

Insert as section 151D (1):

(1) Inthe case of proceedings for damages in respect of an injury
received on or after the commencement of this subsection (as
inserted by the Wor ker s Compensation Legid ation Amendment
Act 2001), time does not run for the purposes of this section
from the time that a.claim has been referred to aCommissioner
for assessment and until 2 months after a certificate as to the
assessment or exemption from assessment is issued.
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Schedule 5

Workers Compensation Legislation Amendment Bill 2001

Amendments relating to new claims procedures

3]

Schedule 6 Savings, transitional and other provisions

Insert after Part 18B of Schedule 6:

Part 18C Provisions consequent on enactment

of Workers Compensation Legislation
Amendment Act 2001

1 Definitions

In this Part:

exigting claim and new claim have the same meaning as in
Chapter 7 of the 1998 Act.

the 2001 amending Act means the Workers Compensation
Legidation Amendment Act 2001.

2 Operation of amendments generally

3

(1)

e

The Workers Compensation Acts apply to and in respect of an
exigting claim as if Schedules 2—6 to the 2001 amending Act
had not been enacted.

This clauseis subject to this Part and to any regulations under
this Schedule.

Amendments to lump sum compensation provisions

(1)

2

The amendments made by Schedule 3 to the 2001 amending
Act do not apply in respect of an injury received before the
commencement of the amendments (even if the injury is the
subject of a clam made after the commencement of the
amendments).

There isto be areduction in the compensation payable under
Divison 4 of Part 3 (as amended by the 2001 amending Act)
for any proportion of the permanent impairment concerned that
is due to a previously non-compensable loss.
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Workers Compensation Legislation Amendment Bill 2001

Amendments relating to new claims procedures Schedule 5

4

5

©)

4

A previoudy non-compensable loss is a loss that is due to
something that occurred before the commencement of the
amendments to Divison 4 of Part 3 made by the 2001
amending Act, being a loss that is of a kind for which no
compensation was payable under that Division at the time of
the occurrence.

No contribution in respect of compensation under Division 4
of Part 3 (as amended by the 2001 amending Act) is required
under section 15, 16, 17 or 22 to the extent that the
employment or injury in respect of which contribution would
otherwise be required relatesto a previoudy non-compensable
loss.

Amendments relating to common law damages

@)

e

The amendments made by Schedule 4 to the 2001 amending
Act do not apply in respect of an injury received before the
commencement of the amendments (even if the injury is the
subject of a clam made after the commencement of the
amendments).

The substitution of section 151G (7) by the 2001 amending Act
does not affect the previous operation of that subsection in
respect of the amount referred to in section 151G (3), or the
amounts referred to in section 151G (4) and (5) before their

reped.

Regulations to transfer existing claims to new procedures

)

)

©)

The regulations may make provision for or with respect to
requiring a class or classes of existing claims to be treated as
new claims for the purposes of the Workers Compensation
Acts.

Those claims (transferred claims) then cease to be existing
clamsand become new claimsfor the purposes of theWorkers
Compensation Acts, subject to this Part and the regulations.

Regulations under this clause may include provisions of a
savings or transitiona nature consegquent on the operation of
any such regulations.
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Workers Compensation Legislation Amendment Bill 2001

Schedule 5 Amendments relating to new claims procedures

(4) The power to make regulations under subclause (3) extendsto
authorise the making of regulations whereby provisions of the
Workers Compensation Acts are taken to be amended in the
manner set forth in the regulations.

6 Special provisions for transferred claims

Theprovisionsof theWorkers Compensation Actsapply toand
in respect of atransferred clam as anew claim subject to the
following modifications:

(@  proceedings pending before the Compensation Court in
respect of the clam when the clam becomes a
transferred claim are to continue to be dedlt with and
determined by the Compensation Court as if the claim
continued to be an existing claim,

(b)  anorder or award of the Compensation Court in respect
of the claim is taken to be an order or award of a
Commissioner,

(¢  such other modifications as may be prescribed by the
regulations.

7 False claims and recovery of overpayments

Sections 67 and 68 of the 1998 Act continue to apply asin
force before their repeal to and in respect of a statement made
by a person before their repedl.

8 New procedures for making a claim

Sections 259-264 of the 1998 Act extend to the making of a
clam after the commencement of those sections even if the
clamisan exigting claim.

[4] Schedule 6 Part 20 Savings and transitional regulations

Insert at the end of clause 1 (1):
Wor kers Compensation Legidation Amendment Act 2001
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Workers Compensation Legislation Amendment Bill 2001

Amendments relating to new claims procedures Schedule 5

5.2

[1]

(2]

Workplace Injury Management and Workers Compensation
Act 1998 No 86

Section 4 Definitions

Omit the definition of compensation from section 4 (1).
Section 4 (1)

Insert in alphabetical order:

claim meansaclaimfor compensation or work injury damages.

claimant means a person who makes or is entitled to make a
clam.

Commissioner meansaWorkers Compensation Commissioner
gppointed or employed under this Act and includes the
Principal Commissioner.

compensation means compensation under the Workers
Compensation Acts, and includes any monetary benefit under
those Acts.

damages assessment means an assessment under Part 6 of
Chapter 7 of aclaim for work injury damages.

death benefit compensation means compensation under
Divison 1 (Compensation payable on death) of Part 3 of the
1987 Act.

Director meansthe Director of the Claims Assessment Service,
appointed as provided by section 364 (Director of the Service).

existing claim has the same meaning as in Chapter 7 (New
claims procedures).

lump sum compensation means compensation under
Divison 4 (Compensation for non-economic loss) of Part 3 of
the 1987 Act.

medical assessment means assessment of amedical dispute by
amedica assessor under Part 7 of Chapter 7.

medical expenses compensation means compensation under
Divison 3 (Compensation for medical, hospita and
rehabilitation expenses etc) of Part 3 of the 1987 Act.
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Schedule 5

Workers Compensation Legislation Amendment Bill 2001

Amendments relating to new claims procedures

motor accident damages means damages to which Part 6 of
the Motor Accidents Act 1988 or Chapter 5 of the Motor
Accidents Compensation Act 1999 applies.

new claim has the same meaning asin Chapter 7 (New claims
procedures).

pain and suffering compensation means compensation for
pain and suffering under section 67 of the 1987 Act.

permanent impairment compensation means compensation
for permanent impairment under section 66 of the 1987 Act.

Principal Commissoner means the Principad Workers
Compensation Commissioner gppointed under this Act.

Principal Medical Assessor means the Principa Medica
Assessor appointed under this Act.

work injury meansan injury in respect of which compensation
is payable.

work injury damages has the same meaning as in Chapter 7
(New claims procedures).

WorkCover Guiddines means guiddines issued under
section 373 (Issue of guidelines).

Workers Compensation ActsmeansthisAct and the 1987 Act.

[3] Section 35 Payments into and from Fund

Insert after section 35 (2) (e):

(el) thecostsof operation of the Claims Assessment Service
including the remuneration (and allowances) of the
Commissioners and the Director and other staff of the
Service,

[4] Section 60A

Insert before section 61

60A Application of Division

(1) Sections 61-64 apply only in respect of an injury received

before the commencement of this section (as inserted by the
Workers Compensation Legidation Amendment Act 2001).
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Workers Compensation Legislation Amendment Bill 2001

Amendments relating to new claims procedures Schedule 5

(5]

[6]

[7]

[8]

(2) Sections 65 and 66 apply only in respect of the making of a
claim before the commencement of this section (asinserted by
the Worker s Compensation Legidation Amendment Act 2001).

Note. Chapter 7 (New claims procedure) provides for notice of injury and
making of claims in all other cases.

Sections 67 (False claims) and 68 Order for refund of overpayments of
compensation

Omit the sections.

Section 75A
Insert before section 76:

75A Division applies only to existing claims
This Division applies only in respect of existing claims.

Note. Conciliation is not applicable to new claims. See Chapter 7 (New
claims procedure).

Section 91A
Insert before section 92:

91A Division applies only to existing claims
This Division applies only in respect of existing claims.

Note. Chapter 7 (New claims procedure) provides for weekly payments
in the case of new claims.

Section 100A
Insert before section 101

100A Division applies only to existing claims
This Division applies only in respect of existing claims.

Note. Chapter 7 (New claims procedure) provides for restrictions on
commencing court proceedings in the case of new claims.
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Schedule 5

Workers Compensation Legislation Amendment Bill 2001

Amendments relating to new claims procedures

[9]

[10]

Chapter 4, Part 2, Division 6, heading
Omit the heading to Division 6 of Part 2 of Chapter 4. Insert instead:

Division 6

Proceedings before Commissioners or the
Compensation Court

Section 105

Omit the section. Insert instead:

105 Jurisdiction of Commissioners and Compensation Court

@)

2

©)

(4)

Subject to this Act, the Commissioners have exclusive
jurisdiction to examine, hear and determine al matters arising
under this Act in respect of any new claim.

The Commissioners do not have that jurisdiction in respect of
meatters arising under Part 5 (Common law remedies) of the
1987 Act except for the purposes of and in connection with the
assessment of a work injury damages claim under Part 6 of
Chapter 7.

Subject to this Act and the Compensation Court Act 1984, the
Compensation Court has:

(@  exclusvejurisdictiontoexamine, hear and determineall
matters arising under this Act (except Part 5 of the 1987
Act) in respect of any existing claim, and

(b)  thejurisdiction conferred onthe Compensation Court by
section 348 (Reference of question of law on
compensation claim to Compensation Court).

Referencesin this Act to aCommissioner are, for the purposes
of giving effect to subsection (3), to beread asreferencesto the
Compensation Court to the extent that the reference is in
respect of an exigting claim.
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[11] Section 111A
Insert before section 112;

111A Costs provisions apply only to existing claims
Sections 112-116 apply only in respect of existing claims.

Note. Chapter 7 (New claims procedures) provides for costs in respect of
new claims.

[12] Section 118A
Insert before section 119:

118A  Application of certain provisions of Division only to existing
claims

Sections 121-124 and 128-130 apply only in respect of
existing claims.
[13] Sections 235C and 235D

Insert after section 235B:

235C False claims
(1) A person must not make a statement knowing that itisfalse or
mideading in amaterid particular:
(@ inacdam made by the person, or

(b)  inamedical certificate or other document that relatesto
aclam, or

()  when furnishing information to any person concerning
a clam or likey clam (whether the information is
furnished by the person who makes or is entitled to
make the claim or not).

Maximum penalty: 500 penalty units or imprisonment for 2
years, or both.

(2) Thissection does not apply to statements:

(@  madein documents filed, or information furnished, in
proceedings before a court or a Commissioner, or
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Workers Compensation Legislation Amendment Bill 2001

Schedule 5 Amendments relating to new claims procedures
(b) made in any document or information in any case in
which the person who made the statement did not know
that the document or information was to be given,
served or furnished in connection with a claim.
(3) This section applies to a statement even though it has been
verified by statutory declaration.
235D Order for refund of overpayments of compensation

)

e

©)

(4)

©)

(6)

Thissection appliesto apayment to aperson, purportedly made
pursuant to an obligation arising under this Act, to which the
personisnot entitled under thisAct. Such apayment isreferred
to in this section as an overpayment.

If the Authority is satisfied that a person has received an
overpayment as a result or partly as a result of an act that
constitutes a contravention of section 235A or 235C (whether
or not the person has been proceeded against or convicted for
an offence in respect of the contravention), the Authority may
order the person to refund the amount of the overpayment to
the person who made the payment.

Any such refund may, in accordance with the terms of the
Authority’s order, be deducted from future payments of
compensation, but not if it is payable under an award of a
Commissioner.

An order under this section is enforceable as a civil debt and
may be recovered as such in any court of competent
jurisdiction by the person to whom the order requires payment
to be made.

This section does not limit any other right of recovery that a
person may have against another person in respect of any
overpayment to that other person.

A person against whom an order is made under this section
may apply for areview of the order by a Commissioner.
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Amendments relating to new claims procedures Schedule 5
[14] Chapter 7
Insert as Chapter 7:

Chapter 7 New claims procedures

Part 1 Preliminary

250 Interpretation

@

In this Chapter:

damages has the same meaning as in Part 5 (Common law
remedies) of the 1987 Act.

exigting claim means:

@ a cdam for compensation made before the
commencement of this section or aclaim that isrelated
to such a clam (whether or not the related clam is
made before the commencement of this section), or

(b) aclam for work injury damages made in respect of an
injury recelved before the commencement of this
section or in respect of the death of aworker resulting
from or caused by such aninjury.

Note. Part 18C of Schedule 6 to the 1987 Act provides for the transfer of

existing claims, so that the claims transferred will be treated as new
claims.

insurer means alicensed insurer or salf-insurer.
new claim means any claim that is not an existing claim.

related claimsare clamsor further claimsfor compensationin
respect of the same injury, whether or not the clams are in
respect of the same kind of compensation.

work injury damages means damages recoverable from a
worker’s employer in respect of:

(@& aninjury to the worker caused by the negligence or
other tort of the employer, or
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Schedule 5
@
(€)
251  Appl

(b)  thedeath of the worker resulting from or caused by an
injury caused by the negligence or other tort of the
employer,

whether the damages are recoverable in an action for tort or
breach of contract or in any other action, but does not include
motor accident damages.

In the definition of work injury damages in subsection (1), a
reference to aworker’s employer includes a reference to:

(@ aperson who is vicarioudy liable for the acts of the
employer, and

(b) a person for whose acts the employer is vicariously
liable.

A clam saved on an insurer in accordance with the
WorkCover Guiddines or forwarded to an insurer by the
employer is taken to have been made on the insurer (and to
have been so made when it was served on or forwarded to the
insurer).

ication of Chapter

Except as otherwise specifically provided in this Chapter, this
Chapter applies to and in respect of new clams only.
Note. Part 18C of Schedule 6 to the 1987 Act provides for the transfer of

existing claims, so that the claims transferred will be treated as new
claims.

Part 2 Giving notice of injury and making a claim

Division 1

252 Appl

Notice of injury

ication of Division

This Division applies only in respect of injuries received after
the commencement of this section.

253 Interpretation

Words and expressons used in this Part have the same
meaning asin Part 5 (Common law remedies) of the 1987 Act.
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254  Notice of injury must be given to employer

@

e

©)

(4)

Neither compensation nor work injury damagesarerecoverable
by an injured worker unless notice of theinjury is given to the
employer as soon as possible after the injury happened and
before theworker hasvoluntarily left the employment inwhich
the worker was at the time of the injury.

The failure to give notice of injury as required by this section
(or any defect or inaccuracy in anotice of injury) isnot abar to
the recovery of compensation or work injury damages if in
proceedingsto recover the compensation or damagesitisfound
that there are special circumstances as provided by this section.

Each of the following constitutes special circumstances:

(8  theperson against whom the proceedings are taken has
not been prejudiced in respect of the proceedings by the
fallure to give notice of injury or by the defect or
inaccuracy in the notice, or

(b) the failure to give notice of injury, or the defect or
inaccuracy in the notice, was occasioned by ignorance,
mistake, absence from the State or other reasonable
cause, or

(©)  theperson against whom the proceedings are taken had
knowledge of the injury from any source at or about the
time when the injury happened, or

(d)  the injury has been reported by the employer to the
Authority in accordance with this Act.

In addition, if the employer isthe owner of amine or quarry, or
the occupier of afactory, workshop, office or shop, each of the
following congtitutes specia circumstances:

(@  the summary referred to in section 231 has not been
posted up in accordance with that section or the
employer has otherwise contravened that section,

(b)  the injury has been reported by or on behaf of the
employer to an ingpector of minesor an ingpector under
the Occupational Health and Safety Act 2000,

() theinjury has been treated in a first aid room at the
mine, quarry, factory, workshop, office or shop.
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Schedule 5

Workers Compensation Legislation Amendment Bill 2001

Amendments relating to new claims procedures

255 How notice of injury is given

256

@

2
©)

(4)

©)

(6)

A notice of injury must state:

(&  thenameand address of the person injured, and
(b)  thecauseof theinjury (in ordinary language), and
() thedate on which the injury happened.

A notice of injury may be given oraly or in writing.

If there is more than one employer, a notice of injury may be
given to any one of those employers.

A notice of injury istaken to have been given to an employer:

(@ ifitisgiventoany person designated for the purpose by
the employer, or

(b) ifitisgivento any person under whose supervision the
worker is employed.

A written notice of injury may be served by delivering it to, or
by sending it by post to, the residence or any place of business
of the person on whom it is to be served.

If the regulations so require (and despite anything to the
contrary in this section), anotice of injury must begivenin the
manner, and contain the particulars, prescribed by the
regulations.

Register of injuries

(1)
2

©)
4)

A register of injuries must be kept in some readily accessible
place at every mine, quarry, factory, workshop, office or shop.

A worker employed a any such mine, quarry, factory,
workshop, office or shop, or any person acting on theworker’s
behaf, may enter in the register of injuries particulars of any
injury received by the worker.

The regulations may prescribe the form of aregister of injuries
and the particulars to be entered in the register.

If particulars of an injury are duly entered in a register of
injuries as soon as possible after an injury happened, the entry
is sufficient notice of the injury for the purposes of this Act.
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Workers Compensation Legislation Amendment Bill 2001

Amendments relating to new claims procedures Schedule 5

(5) If subsection (1) is contravened, the manager of the mine or
quarry, or the occupier of thefactory, workshop, officeor shop,
is guilty of an offence.

Maximum penalty: 50 pendlty units.

257 Notice of incapacity, medical etc treatment and damage to
property

(1) Theprovisions of this Part apply with respect to:
(@&  thegiving of notice of incapacity resulting from injury
that happens after the worker leaves the employment in
which the worker was at the time of the injury, and

(b)  thegivingof notice of any medica or related treatment,
hospital treatment, occupational rehabilitation serviceor
ambulance service to which Division 3 of Part 3 of the
1987 Act applies, and

(o) thegivingof notice of any damageto property to which
Divison 5 of Part 3 of the 1987 Act applies,

in the same way as those provisions apply to notice of injury.

(2) The particulars required to be given in any such notice are
(subject to the regulations) reasonable particulars of the
incapacity, of the treatment or service or of the damage to

property.

258 Offence

A person must not make a statement in a notice given by the
person under this Division knowing that the statement isfalse
or mideading in a materid particular.

Maximum penalty: 100 penalty units or imprisonment for 2
years, or both.
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Workers Compensation Legislation Amendment Bill 2001

Amendments relating to new claims procedures

Division 2

Making a claim for compensation or
damages

259 Application of Division

260

(1)

)

This Divison applies to the making of a clam &fter the
commencement of this section (even if the injury concerned
was received before the commencement of this section).

However, this Division does not apply to the making of aclaim
for work injury damages if court proceedings to recover the
work injury damages concerned were commenced before the
commencement of this section.

How a claim is made

@)
e

©)

4)

A clam must be made in accordance with the applicable
requirements of the WorkCover Guiddlines.

The WorkCover Guidelines may make provision for or with
respect to the following mattersin connection with the making
of aclam:

(@  theforminwhichaclamisto be made,
(b)  the manner in which aclamisto be made,
()  the means by which aclaim may be made,
(d) theinformation that aclaimisto contan,

(&  requiring specified documents and other materia to
accompany or form part of aclam,

()  such other matters as may be prescribed by the
regulations.

Without limiting this section, the WorkCover Guidelines can
require that a claim be accompanied by a form of authority
signed by the claimant and authorising aprovider of medicd or
related treatment, hospital treatment or occupational
rehabilitation services to the claimant in connection with the
injury to which the claim relates to give the insurer concerned
information regarding the treatment or service provided or the
worker’s medica condition or treatment relevant to the claim.

The WorkCover Guidelines can aso provide for any of the
following matters in connection with the making of a clam:
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261

©)

(6)

()

(&  waiving the requirement for the making of a clam in
specified cases (such as casesin which notice of injury
has been given or provisonal weekly payments of
compensation have commenced),

(b)  providing for thetime at which aclaim istaken to have
been madein any case in which the requirement for the
meaking of a claim has been waived,

(¢  providing for the time when a claim is taken to have
been made in a case in which requirements of the
Guiddlineswith respect to the making of the claim have
been complied with at different times.

The failure to make aclaim as required by this section isnot a
bar to the recovery of compensation or work injury damagesif
it is found that the faillure was occasioned by ignorance,
mistake or other reasonable cause.

Except to the extent that the WorkCover Guidelines otherwise
provide, an insurer can wave a requirement of those
Guiddineswith respect to the making of aclaim ontheinsurer.

The WorkCover Guidelines can require an insurer to notify a
worker of any failure by the worker to comply with a
requirement of those Guidelines with respect to the making of
aclam, and can provide for the waiver of any such failure by
the worker if theinsurer failsto give the required notification.

Time within which claim for compensation must be made

@)

e

Compensation cannot be recovered unless a clam for the
compensation has been made within 6 months after the injury
or accident happened or, in the case of death, within 6 months
after the date of death.

If a clam for compensation was made by an injured worker
within the period required by this section, this section does not
apply to aclaim for compensation in respect of the death of the
worker resulting from the injury to which the worker’s claim
related.
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3

(4)

©)

(6)

)

®)

For the purposes of this section, aperson is considered to have
made a claim for compensation when the person makes any
clam for compensation in respect of the injury or death
concerned, even if the person’s claim did not relate to the
particular compensation in question.

The failure to make a claim within the period required by this
section is not a bar to the recovery of compensation if it is
found that the failure was occasioned by ignorance, mistake,
absence from the State or other reasonable cause, and either:

(@  the dam is made within 3 years after the injury or
accident happened or, in the case of death, within 3
years dfter the date of death, or

(b)  theclam isnot made within that 3 years but the claim
isin respect of aninjury resulting in the desth or serious
and permanent disablement of aworker.

The failure to make a claim within the period required by this
section is not a bar to the recovery of compensation if the
insurer concerned determines to accept the claim outside that
period. An insurer cannot determine to accept a clam made
more than 3 years after theinjury or accident happened or after
the date of death (as appropriate) except with the approvd of
the Authority.

If an injured worker first becomes aware that he or she has
received aninjury after theinjury wasreceived, theinjury isfor
the purposes of this section taken to have been received when
the worker first became so aware.

If death results from an injury and a person who is entitled to
claim compensation in respect of the death first becomesaware
after the death that the death resulted or is likely to have
resulted from the injury, the date of death is, for the purposes
of the gpplication of this section to a claim by that person,
taken to be the date that the person became so aware.

In a case where 2 or more persons are liable or partly liablein
respect of compensation (whether or not that liability arises
from the same or from different injuries), a claim is for the
purposes of this section taken to have been madewhen aclam
is made on any one of those persons.
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262

263

264

Time within which claim for work injury damages must be made

Court proceedings for the recovery of work injury damages
cannot be commenced until a claim for the damages has been
mede.

Lump sum compensation claims to be made at same time

(1)

e

All clamsfor permanent impairment compensation or pain and
suffering compensation in respect of an injury must, as far as
practicable, be made at the sametime.

A legd practitioner or agent who acts for aworker when such
aclam is made is not entitled to recover any costs from the
worker or theemployer in relation to any such clam madelater
(including such a clam made by later amendment of
proceedings) unlessthere is agood reason for the claim being
made |ater.

Action by employer in respect of claims

(1)

e

An employer (not being a salf-insurer):

(&  who receives a clam or any other documentation in
respect of a clam must, within 7 days after receipt of
the clam or documentation, forward it to the insurer
who the employer beieves is liable to indemnify the
employer in respect of the claim, or

(b)  who receives a request from that insurer for further
specified information in respect of the clam or
documentation must, within 7 days after receipt of the
request, furnish that insurer with such of the specified
information as is in the employer's possession or
reasonably obtainable by the employer, or

()  who has received compensation money under this Act
from an insurer must, as soon as practicable, pay the
money to the person entitled to the compensation.

Maximum penalty: 50 pendlty units.

A personisnot guilty of an offencefor afailureto comply with
any provision of subsection (1) if therewasareasonable excuse
for that failure.
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Part 3 Dealing with claims

Division 1

Special provisions for commencement of
weekly payments after initial notification of
injury

265 Application of Division

This Division appliesin respect of theinitial notification of an
injury after the commencement of this section (even if the
injury concerned was received before the commencement of
this section).

266 Meaning of initial notification of injury

In this Part, initial notification to an insurer of an injury to a
worker meansthefirst notification of theinjury that isgiven to
theinsurer, in the manner and form required by the WorkCover
Guiddines, by the worker or the employer or by some other
person (for example, a medica practitioner) acting for or on
behalf of the worker or the employer.

267 Dutyto commence weekly payments following initial notification
of injury

(1)

2

©)

(4)

Provisional weekly paymentsof compensation by aninsurer are
to commence within 7 days after initid notification to the
insurer of an injury to a worker, unless the insurer has a
reasonableexcusefor not commencing those weekly payments.

The WorkCover Guidelinesmay providefor what doesor does
not congtitute a reasonable excuse for the purposes of this
section.

The payment of provisional weekly payments of compensation
under this section is on the basis of the provisional acceptance
of liability by the insurer for a period of up to 12 weeks
determined by the insurer having regard to the nature of the
injury and the period of incapacity.

The acceptance of liability on a provisiona basis does not
constitute an admission of liability by the employer or insurer
under this Act or independently of this Act.
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Workers Compensation Legislation Amendment Bill 2001
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(5) An insurer who falls to commence weekly payments of
compensation asrequired by this sectionisguilty of an offence.

Maximum penalty: 50 pendty units.

268 Insurer must notify worker of reasonable excuse for not
commencing weekly payments

If an insurer does not commence weekly payments of
compensation because the insurer has a reasonable excuse for
not doing so, theinsurer must within 7 days after receiving the
early notification of injury give the worker notice in writing
that the insurer has a reasonable excuse for not commencing
weekly payments of compensation and include in that notice:

@
(b)

©

details of that reasonable excuse, and

a statement that the worker is entitled to make aclaim
for compensation and that the claim will be determined
within 21 days, and

details of how that claim can be made.

Maximum penalty: 50 pendlty units.

269 Notice to be given of commencement of weekly payments

As soon as practicable after an insurer commences weekly
paymentsof compensation under thisDivision, theinsurer must
give the worker a notice in writing notifying the worker that:

@

()

©
(d)

weekly payments of compensation to the worker have
commenced on the basis of provisona acceptance of
ligbility by the insurer, and

the payment of weekly paymentsof compensation to the
worker will continue for aperiod (up to a maximum of
12 weeks) determined by the insurer having regard to
the nature of theinjury and the period of incapacity, and

the insurer will develop an injury management plan for
the worker (if required to do so by Chapter 3), and

theworker isentitled to make aclaim for compensation
(and include details of how that claim can be made).
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270 Obligations of worker to provide authorisations and medical
evidence

271

272

(1)

e

Aninsurer who commencesweekly paymentsof compensation
under this Divison may require the worker to provide the
insurer with:

(& a medica cetificate cetifying as to the worker's
incapacity for work, and

(b) aform of authority signed by the worker authorising a
provider of medica or related treatment, hospita
treatment or occupational rehabilitation services to the
worker in connection with the injury to give the insurer
information regarding the treatment or service provided
or theworker’smedical condition or treatment relevant
to theinjury.

Theinsurer may discontinueweekly paymentsof compensation
under this Divison if the worker fails to comply with a
requirement under this section within 7 days &fter it is
communicated to the worker by the insurer.

Liability to make weekly payments not affected by making of
claim

(1)

2

An obligation of an insurer to make weekly payments of
compensation pursuant to the provisiona acceptanceof liability
under this Division ceases if the insurer disputes ligbility to
make those payments.

Note. Section 74 requires notice of a dispute to be given.

Otherwise, a liability to make weekly payments of
compensation pursuant to the acceptance of liability on a
provisona basis under this Division is not affected by the
making of aclaim for compensation.

Recovery by insurer

(1)

If an insurer pays any compensation under this Division and
another insurer or another employer accepts liability to pay
compensation to the worker in respect of the injury concerned,
the insurer is entitled to recover the compensation so paid asa
debt from that other insurer or other employer.
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(2) Any amount so recoverable is taken to have been payable by
the other insurer or other employer as compensation to the
injured worker.

273 Provision for recovery of excess for provisional payments

Section 160 (Recovery of excess from employer) of the 1987
Act and section 152 of this Act apply to and in respect of the
payment of provisona weekly payments of compensation
under this Division as if the payment were payable under a
weekly compensation claim as referred to in those sections.

274 Division does not apply to self-insurers

This Division does not apply to self-insurers but this does not
prevent a sdf-insurer commencing weekly payments of
compensation before aclam is made.

Division 2 Claims for weekly payments

275 Liability to be accepted and weekly payments commenced
within 21 days

(1) Within 21 days after aclaim for weekly payments is made the
person on whom the claim is made must determine the claim
by:

(&  accepting liability and commencing weekly payments,
or

(b)  disputing liability.

Note. Section 284 makes failure to comply with this section an offence.
Section 74 requires notice of a dispute to be given.

(2) An insurer can accept liability for weekly payments on a
provisiona basisfor aperiod of up to 12 weeks determined by
the insurer having regard to the nature of the injury and the

period of incapacity.
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276

©)

(4)

Q)

(6)

The acceptance of liability on a provisonal basis operates to
extend the period within which the claim must be determined
until the end of the period for which liability has been accepted
on aprovisona basis.

Note. This allows the insurer more time to determine liability while
providing for the commencement of weekly payments on the basis of the
provisional acceptance of liability.

Liability cannot be accepted on a provisional basis under this
section if theinsurer isa ready making weekly paymentsonthe
basis of the provisiona acceptance of liability under Divison
1 when the claim for weekly payments is made.

The acceptance of ligbility on a provisona basis does not
condtitute an admission of liability by the employer or insurer
under this Act or independently of this Act.

An employer is not required to determine a claim as provided
by this section if:

(@  theemployer hasduly forwarded the claim to aninsurer
who the employer believes is liable to indemnify the
employer in respect of the claim, and

(b)  theemployer has complied with al reasonable requests
of the insurer with respect to the claim.

Note. A claim forwarded to the insurer is taken to have been made on the
insurer.

Duty to commence provisional weekly payments if claim is first
notification of injury

(1)

)

If the claim for weekly paymentsisthefirst notification that an
insurer has received of the injury to the worker, section 267
(Duty to commence weekly payments following initia
notification of injury) appliesto require the commencement of
provisiona weekly payments of compensation within 7 days
after the claim is made.

The provisona acceptance of liability pursuant to the
commencement of provisional weekly payments of
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277

278

279

compensation under that section operates to extend the period
within which the claim must be determined for the purposes of
this Division until the end of the period for which liability has
been provisonally accepted.

Note. This allows the insurer more time to determine liability while

providing for the commencement of weekly payments on the basis of the
provisional acceptance of liability.

Continuation of provisional payments started before claim made

@)

e

If an insurer is aready making provisiona weekly payments
when the claim for weekly payments is made (on the basis of
the provisona acceptance of liability before the clam was
made), the period within which ligbility for weekly payments
must be determined is extended to the end of the period for
which liability has been provisionaly accepted.

If the period for which liability has been provisionaly accepted
ends before the end of the period within which liability for
weekly paymentsmust be determined, theinsurer may continue
to make weekly payments on the basis of the provisona
acceptance of liability until the end of that period.

Provision for recovery of excess for provisional payments

Section 160 (Recovery of excess from employer) of the 1987
Act and section 152 of this Act gpply to and in respect of the
payment of provisiona weekly payments of compensation
under this Division as if the payment were payable under a
weekly compensation claim as referred to in those sections.

Early acceptance of liability not prevented

This Division does not prevent the acceptance of liability and
the commencement of weekly payments before the end of the
provisiond liability period.
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Division 3 Claims for medical expenses

280 Liability to be accepted within 21 days

(1) Within 21 days after a clam for medica expenses
compensation is made the person on whom the claim is made
must determine the claim by accepting or disputing ligbility.
Note. Section 284 makes failure to comply with this section an offence.
Section 74 requires notice of a dispute to be given.

(2) Anemployer isnot required to determine a claim as provided
by this section if:

(@  theemployer hasduly forwarded the clamto aninsurer
who the employer bdieves is liable to indemnify the
employer in respect of the claim, and

(b)  theemployer has complied with al reasonable requests
of the insurer with respect to the claim.

Note. A claim forwarded to the insurer is taken to have been made on the
insurer.

281 Provisional acceptance of liability

(1) An insurer can accept liability for medica expenses
compensation on the basis of the provisona acceptance of
liability for an amount of up to $1,000 or such other amount as
may be prescribed by the regulations.

(2) The acceptance of liability on a provisonal bass does not
constitute an admission of liability by the employer or insurer
under this Act or independently of this Act.

Division 4 Claims for lump sum compensation and
work injury damages

282 Liability to be accepted and settlement offer made

(1) The person on whom aclaim for lump sum compensation or
work injury damagesis made must, within thetime required by
this section, determine the claim by:

(@  accepting liability and making a reasonable offer of
settlement to the claimant, or
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283

e

©)

(4)

©)

(6)

)

(b)  disputing lighility.
A clam must be so determined:

(@  within 1 month after the injury has stabilised, as agreed
by the parties or as determined by amedica assessor, or

(b)  within 2 months after the claimant has provided to the
insurer al relevant particulars about the claim,

whichever isthe later.

Note. Section 284 makes failure to comply with this section an offence.
Section 74 requires notice of a dispute to be given. If an offer of settlement
is not made as required by this section, the claim can be referred for
assessment as soon as the time for making the offer has expired.

An offer of settlement isto specify an amount of compensation
or damages or a manner of determining an amount of

compensation or damages.

If an offer of settlement is made on the basis that the insurer
acceptsonly partid liability for the claim, the offer isto include
details sufficient to ascertain the extent to which liability is

accepted.

An employer is not required to determine a claim as provided

by this section if:

(@  theemployer hasduly forwarded the claim to an insurer
who the employer believes is liable to indemnify the
employer in respect of the claim, and

(b)  theemployer has complied with all reasonable requests
of the insurer with respect to the claim.

Note. A claim forwarded to the insurer is taken to have been made on the
insurer.

This section does not apply to aclaimin respect of the death of
aperson.

Relevant particulars about a claim

The relevant particulars about a claim are full details of the
following, sufficient to enabletheinsurer, asfar as practicable,
to make a proper assessment of the claimant’ s full entitlement
on the claim:

(@&  theinjury received by the claimant, and

(b)  dl impairments arisng from theinjury, and
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Schedule 5
@
(€)
4
Division 5

(¢ any previous injury, or any pre-existing condition or
abnormality, to which any proportion of an impairment
is or may be due (whether or not it is an injury for
which compensation has been paid or is payable under
Divison 4 of Part 3 of the 1987 Act), and

(d) inthe case of a clam for work injury damages, any
economic losses and other lossesthat are being claimed
as damages, and

(¢ information relevant to a determination of whether or
not the injury has stabilised, and

(f) in addition, in the case of a clam for lump sum
compensation, detailsof al previousemployment tothe
nature of which theinjury is or may be due, and

(99  such other matters as the WorkCover Guiddines may
require.

If the employer requires the claimant to submit himsef or
hersdlf for examination by amedical practitioner provided and
paid for by theemployer, the claimant isnot considered to have
provided dl relevant particulars about the clam until the
worker has complied with that requirement.

Theinsurer isnot entitled to delay the determination of aclaim
under this Division on the ground that any particulars about the
clam are insufficient unless the insurer requested further
relevant particulars within 2 weeks after the claimant provided
particulars.

In this section, injury is not limited by the meaning given by
section 4.

Enforcement of claims obligations

284 Offence of failing to determine a claim for compensation

)

A person who fails to determine a claim as and when required
by this Part is guilty of an offence unless the person has a
reasonable excuse for the failure.

Maximum penalty: 50 penalty units.
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285

286

287

e

©)

The WorkCover Guidelinesmay providefor what does or does
not congtitute a reasonable excuse for the purposes of this
section.

A person who has or anticipates having areasonable excusefor
the purposes of this section must notify the claimant in writing
as soon as practicable.

Insurer liable to pay fee if claim goes to assessment

(1)

e

©)
(4)

If it appears to the Director that an insurer has failed without
reasonable excuse to determine a claim as and when required
by this Pat and the clam concerned is referred to a
Commissioner for determination of adispute or for assessment,
the Director may direct theinsurer to pay the administration fee
provided for by this section. The WorkCover Guidelines may
provide for what does or does not congtitute a reasonable
excuse for the purposes of this section.

Theadministration feeisafee of $250 or such other amount as
may be prescribed by the regulations and is payable to the
Authority for payment into the WorkCover Authority Fund.

The administration fee is not to be paid out of the statutory
fund of theinsurer.

An administration fee payable under this section isrecoverable
as adebt due to the Authority.

Offence of referring non-genuine disputes

A person on whom a claim is made is guilty of an offence if
the person refers a matter that the person knows is not a
genuine dispute for the purpose of delaying, without good
cause, the determination of the claim.

Maximum penalty: 50 penalty units.

Partial acceptance of liability

)

Liability for compensation can be partidly accepted and
partidly disputed and references in this Part to accepting
liability and disputing liability areto beinterpreted accordingly.
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(2) A person who accepts liability for compensation on the basis
of the partia acceptance of liability (including acceptanceon a
provisona basis) must, when notifying the claimant of the
partia acceptance of liability, include details sufficient to
ascertain the extent to which liability is accepted.

Part 4 Compensation dispute determination

288 Disputes to which Part applies

This Part gpplies to a dispute in connection with a claim for
compensation between:

(@  theperson who makesthe claim and aperson on whom
the clam is made, or

(b) the employer on whom the claim is made and the
insurer on whom the claim is made.

289 Referral of disputes to Commissioner for determination

(1) Any party to a dispute about a claim may refer the dispute to
the Director for determination by a Commissioner. However,
if the dispute is about lump sum compensation, only the
claimant can refer the dispute to the Director for determination
by a Commissioner.

Note. A medical dispute concerning the claim can also be referred for
assessment under Part 7 (Medical assessment).

(2) The Director can defer referring a dispute for determination
pending the outcome of a medica assessment in connection
with the dispute.

290 Restrictions as to when a dispute can be referred for
determination

(1) A dispute about a clam for weekly payments cannot be
referred for determination by aCommissioner unlesstheperson
on whom the claim is made:

(@  disputesliahility for the claim (wholly or in part), or
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ey

3

4)

(b) fails to determine the claim as and when required by
thisAct.

Note. The determination of a claim requires the commencement of
weekly payments of compensation. The failure to commence weekly
payments without having disputed liability constitutes a failure to determine
the claim.

A dispute about a claim for medica expenses compensation
cannot bereferred for determination by aCommissioner unless
the person on whom the claim is made:

(@  disputesliahility for the claim (wholly or in part), or

(b) fails to determine the clam as and when required by
this Act.

A dispute about aclaim for lump sum compensation cannot be
referred for determination by aCommissioner unlesstheperson
on whom the claim is made:

(@  wholly disputes liability for the claim, or

(b)  made an offer of settlement to the claimant pursuant to
the determination of the claim as and when required by
this Act and 2 months have el gpsed since the offer was
made, or

() fails to determine the claim as and when required by
this Act.

Note. The determination of a claim requires the making of a reasonable
offer of settlement (if liability is wholly or partly accepted). Failure to make
a reasonable offer of settlement constitutes a failure to determine the
claim.

A dispute about a claim for compensation under Division 5
(Compensation for property damage) of Part 3 of the 1987 Act
cannot be referred for determination by a Commissioner until:

(@ 28 days after the claim for compensation is made, or

(b)  theperson on whom the claimismade disputes|liability
for the clam (wholly or in part),

whichever happens fird.

291 Deferral of determination pending negotiations or medical
assessment

)

A Commissioner may defer determination of adispute pending
the outcome of negotiations between the parties.
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2

A Commissioner may defer determination of adispute pending
the outcome of a medica assessment in connection with the
dispute.

292 Certificate of determination

@)

)

©)

The Commissioner must as soon as practicable after the
determination of a dispute by the Commissioner issue the
parties to the dispute with a certificate as to the determination.

The Commissioner is to atach a brief statement to the
certificate setting out the Commissioner’s reasons for the
determination.

If the Principal Commissioner issatisfied that a certificate asto
a determination or a statement attached to the certificate
contains an obvious error, the Principad Commissioner may
issue, or approve of the Commissioner issuing, a replacement
certificate or statement to correct the error.

Part 5 Interim payment directions

293 Directions for interim payment of weekly payments or medical
expenses compensation

@)

e

When adispute referred to the Director for determination by a
Commissioner concerns failure to pay weekly payments of
compensation or medica expenses compensation, the Director
can direct the person on whom the claim is made to pay the
compensation concerned. Such adirectionisreferred to inthis
Part as an interim payment direction.

The Director is to presume that an interim payment direction
for weekly payments of compensation is warranted unless it
gppears to the Director that:

(@  theclam concerned has minima prospects of success,
or

(b)  theworker has returned to work, or

()  theinjury wasnot reported by theworker asrequired by
section 44 (Early notification of workplace injury), or

(d) insufficient medical evidenceisavailableconcerningthe
period of incapacity of the worker.
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294

295

3

4)
©)

The Director is not to give an interim payment direction with
respect to medical expenses compensation unless satisfied that
the claim for that compensation has reasonable prospects of
success and that the treatment or service to which the
compensation relates is reasonably necessary:

(@&  toprevent deterioration of the worker’s condition, or
(b)  topromote an early return to work, or
(¢ tordievedgnificant pain or discomfort, or

(d)  for such other reason as may be prescribed by the
regulations.

An interim payment direction can be given subject to
conditions.

A further interim payment direction or directions can be given
after the expiry of any earlier direction.

Period for which interim payment of weekly payments can be
directed

1)

@

An interim payment direction (or further interim payment
direction) can direct the person on whom the claim is made to
pay weekly payments of compensation for a period that does
not exceed 12 weeks.

Note. The 12-week limit applies to each direction or further direction.

An interim payment direction can direct payment of weekly
payments during a period that is before the direction is given,
but that period must not exceed 10 weeks.

Review of interim payment direction by Principal Commissioner

)

e

©)

The Principad Commissioner may, on the application of the
person on whom aclaim is made, review an interim payment
direction given to the person.

Onsuchareview, the Principal Commissioner can exerciseany
function of the Director with respect to the interim payment
direction.

Except asprovided by this section, the exercise of any function
of the Director under this Part is not subject to appeal or
review.
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296 Revocation of interim payment direction

(1) The Director can revoke an interim payment direction at any
time.

(2) When an interim payment direction is revoked, the obligation
to make payments under the direction ceases.

(3) Therevocation of an interim payment direction does not affect
the requirement to make payments before the revocation.

297 Offence of failure to comply with interim payment direction
A person who fails to comply with an interim payment
direction is guilty of an offence.
Maximum penalty: 50 pendlty units.

298 Effect of payment under interim payment direction

(1) The payment of compensation in accordance with an interim
payment directionisnot an admission of liability by theinsurer
or employer.

(2) Aninsurer can continue to pay compensation on the basis of
the provisiona acceptanceof liability after the period for which
payment is required by an interim payment order. The
acceptance of liability on a provisona basis is not an
admission of liability.

299 Guidelines relating to interim payment directions
The giving of interim payment directions by the Director is
subject to relevant provisons of WorkCover Guiddines
relating to those directions.

300 Commissioner can give interim payment direction
A Commissioner has and may exercise any function of the
Director under this Part, in connection with a dispute referred
to the Commissioner for determination.

301 Recovery of payments

If aCommissioner subsequently determinesthat apersonisnot
liable to make the weekly payments of compensation that have
been paid in accordance with an interim payment direction, the
following provisions apply:
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@

(b)

©

©

(©

the worker or other person who received those
payments is not required to refund those payments
unless the Commissioner otherwise orders under
paragraph (b),

if the Commissioner is satisfied that the clam for
compensation was wholly or partly fraudulent or made
without proper justification, the Commissioner may
order the worker or other person concerned to refund
the whole or a specified part of those payments,

the Commissoner may order that the Uninsured
Liability and Indemnity Scheme bear theliability for the
refund of the whole or a specified part of those
payments (unless an order is made under paragraph (b)
for arefund),

the Commissioner may (instead of making an order for
a refund) order any other person whom it determines
was liable for the whole or any part of those payments
to reimburse the person who made those payments,

those payments ae to be excluded from any
determination of the claims experience of the employer
for the purposes of calculating the premium payable by
the employer for a policy of insurance.

Part 6 Special provisions for claims for work injury
damages

Division 1

302

Preliminary

Interpretation
(1) InthisPart:
claimant means a claimant for work injury damages.

party to an assessment under this Part means the claimant,
employer or insurer in respect of the clam referred for
assessment.

specify an amount of damages includes specify a manner of
determining the amount of damages.
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(2) A reference in this Part to referring a clam for assessment
under this Part includes a reference to referring a claim for a
certificate of exemption from assessment under this Part.

(3) A referencein this Part to an assessment of aclamincludesa
reference to the result of the assessment.

303 Application of Part

This Part applies to a claim for work injury damages whether
or not the person on whom the claim is made admits or denies
lighility.

304 Part does not prevent settlement of claim

Nothing in this Part prevents a claim from being settled at any
time.

Division 2 Assessment of claim

305 Referral of claim for assessment

(1) A clam for work injury damages may be referred to the
Director by the claimant for assessment under this Part.
Note. A medical dispute concerning the claim can also be referred for
assessment under Part 7 (Medical assessment).

(2) TheDirector isresponsible for making arrangements as to the
Commissioner who isto assess any particular claim or class of
clams.

Note. Court proceedings in respect of a claim cannot be commenced
unless the claim has been assessed under this Part (or is exempt from
assessment). See sections 307 and 311.

306 Restrictions as to when claim can be referred for assessment

A dispute about a claim for work injury damages cannot be
referred for assessment by a Commissioner unless:

(&  theperson on whom the claim is made wholly disputes
ligbility for the claim, or
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(b)  the person on whom the claim is made has made an
offer of settlement to the clamant pursuant to the
determination of the claim as and when required by this
Act and 2 months have elapsed since the offer was
made, or

() the person on whom the clam is made fails to
determine the claim as and when required by this Act.

Note. The determination of a claim requires the making of a reasonable
offer of settlement (if liability is wholly or partly accepted). Failure to make
a reasonable offer of settlement constitutes a failure to determine the
claim.

307 Claims exempt from assessment

308

)

e

)

ey
©)

(4)

A claimisexempt from assessment under this Part if the claim
isof akind that is exempt under WorkCover Guiddines or the
regulations.

If aclam is exempt from assessment under this Part, the
Director must, assoon aspracticabl e, issuethe claimant and the
person on whom the claim is made with a certificate to that
effect (enabling court proceedings to be commenced in respect
of the claim concerned).

Assessment of claims

The Commissioner is, in respect of a clam referred to the
Commissioner for assessment, to make an assessment of':

(@  theissueof liability for the claim (unlesstheinsurer has
accepted ligbility), and

(b)  the amount of damages for that liability.

The assessment is to specify an amount of damages.

The Commissoner must as soon as practicable after an
assessment issue the claimant and the person on whom the
claim is made with a certificate as to the assessment.

The Commissioner is to attach a brief statement to the
certificate, setting out the Commissioner’s reasons for the
assessment.
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©)

If the Principal Commissioner issatisfied that a certificate asto
an assessment or astatement attached to the certificate contains
an obvious error, the Principa Commissioner may issue, or
approve of the Commissioner issuing, areplacement certificate
or statement to correct the error.

309 Status of assessments

)
@

©)

Division 3

An assessment under this Part of the issue of liability for a
clamis not binding on any party to the assessment.

An assessment under this Part of the amount of damages for
liability under a claim is binding on the person on whom the
claim is made, and the person must pay to the clamant the
amount of damages specified in certificate asto the assessment
if:

(@&  the person accepts that liability under the claim, and

(b) the clamant accepts that amount of damages in
settlement of the clam within 21 days after the
certificate of assessment isissued.

Note. If the amount of damages is not accepted by the claimant within
that period, section 339 (Costs where claims assessment made) makes
provision with respect to liability for legal costs incurred after the certificate
of assessment was issued.

Subsection (2) does not apply to a self-insurer.

Court proceedings

310 Forum for court proceedings

Proceedingsin respect of aclaim for work injury damages may
be taken in any court of competent jurisdiction.

311 Claims assessment or exemption pre-condition for
commencement of court proceedings

A clamant is not entitled to commence court proceedings
against another person in respect of a claim for work injury
damages unless:

(&  the Director has issued a certificate in respect of the
clam under section 307 (Clams exempt from
assessment), or
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(b) aCommissioner hasissued acertificatein respect of the
claim under section 308 (Assessment of claims).

312 Matter to be remitted for further claims assessment where
significant new evidence produced in court proceedings

313

@

@

©)

This section appliesto court proceedings in respect of aclaim
for work injury damages for which a Commissioner hasissued
a certificate under section 308.

If significant evidenceis adduced in the court proceedings that
was not made available to the Commissioner, the court is
required to adjourn the proceedings until:

(@  theparty who hasadduced the evidence hasreferred the
matter for further assessment under Division 2, and

(b) aCommissioner has issued a further certificate under
section 308 in respect of the claim.

For the purposes of this section, significant evidence is
evidence that the court considers may have materialy affected
the assessment made by the Commissioner if it had been made
avalable to the Commissoner when the initia claims
assessment was made (whether or not it was available at that
time).

Note. See section 339 (Costs where claims assessment made) for cost

penalty where the new evidence was available at the time of the original
claims assessment.

Disclosure of offers or assessment by Commissioner

)

e

This section gpplies to:

(@  theamount of an offer of settlement under section 282
(Liability to be accepted and settlement offer made) in
connection with a claim for work injury damages, or

(b) the amount of an assessment of damages by a
Commissioner under Division 2.

Except as prescribed by the regulations, any such amount isnot
to be specified in any pleading, affidavit or other document
filed in or in connection with court proceedings, and is not to
be disclosed to or taken into account by the court, before the
court’'s determination of the amount of damages in the
proceedings.

Page 63

N

© 0o ~No o b~ w

11
12

13
14

15
16
17
18
19
20
21

22
23

24
25

26
27
28

29
30

31
32
33

35
36



Schedule 5

Workers Compensation Legislation Amendment Bill 2001

Amendments relating to new claims procedures

Part 7 Medical assessment

314 Definitions

In this Part:

medical assessor means a person appointed under this Part to
make an assessment under this Part.

medical dispute means a dispute between a claimant and the
person on whom a claim is made about any of the following
matters or an issue concerning any of the following matters
arising in proceedings before a court or in connection with the
assessment or determination of a dispute or clam by a
Commissioner:

@

()

©
(d)

©
(f)

@
(h)

0
(k)

whether the treatment provided or to be provided to the
worker was or is reasonable and necessary in the
circumstances,

whether any such treatment relates to the injury
concerned,

whether an injury has stabilised,

the degree of permanent impairment of the worker asa
result of the injury concerned,

the degree of impairment of the earning capacity of the
worker as result of the injury concerned,

whether any proportion of permanent impairment isdue
to any previous injury or pre-existing abnormality or
condition,

the extent of aloss of hearing suffered by aworker,

the suitability of particular employment for a partialy
incapacitated worker,

whether an incapacity or impairment is a result of an
injury,

whether employment isasignificant contributing factor
to aninjury,

any other medical question or matter referred to the
Director by a Commissioner for determination by a
medical assessor.
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Workers Compensation Legislation Amendment Bill 2001
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315 Appointment of medical assessors

316

317

@)

2
©)

The Director is to appoint medical practitioners and other
auitably qualified persons to be medica assessors for the
purposes of this Part. Such an appointment requires the
concurrence of the General Manager of the Authority.

The terms of any such appointment may restrict a medical
assessor to medical disputes of a specified kind.

The Director isto ensure that, asfar as reasonably practicable,
arrangements are in place to facilitate the taking place of
assessments under this Part in the regiona areas of the State.

Principal Medical Assessor

(1)

2

©)

Of the persons appointed as medica assessors, one is, by the
person’ sinstrument of appointment or asubsequent instrument
executed by the Director, to be appointed as Principa Medica
Assessor.

When aperson isappointed as Principa Medica Assessor, any
previous appointment of a person as Principd Medica
Assessor ceases to have effect.

The Principal Medical Assessor can delegate to any medical
assessor any of the Principal Medical Assessor’s functions
under this Act, except this power of delegation.

Medical assessment procedures

(1)

)
3

(4)

©)

A medical dispute may be referred for assessment under this
Part by acourt or aCommissioner, or by a party to the dispute.

The request for areferral isto be made to the Director.

The Director is to arrange for any such request that is duly
made to be referred to one or more medica assessors.

The medical assessor or assessors to whom a medical dispute
isreferred isor areto give a certificate (a medical assessment
certificate) as to the matters referred for assessment.

A medical assessment certificate is to set out the reasons for
any finding by the medical assessor or assessors as to any
matter certified in the certificate.
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318

319

(6)

If the Principal Medical Assessor is satisfied that a medical
assessment certificate contains an obvious error, the Principa
Medical Assessor may issue, or approve of the medica
assessor issuing, areplacement medical assessment certificate
to correct the error.

Assessment of impairment

)

e

©)

4

©)

The assessment of the degree of permanent impairment of an
injured worker for the purposes of the Workers Compensation
Actsisto be made in accordance with:

(@  WorkCover Guiddinesissued for that purpose, or

(b) if there are no such guidelinesin force—the American
Medica Association’s Guides to the Evauation of
Permanent Impairment, Fourth Edition.

In assessing the degree of permanent impairment, regard must
not be had to any psychiatric or psychologica injury,
impairment or symptoms, unless (in the case of a clam for
work injury damages) the assessment of the degree of
permanent impairment is made solely with respect to the result
of apsychological or psychiatric injury.

Impairmentsthat result from the sameinjury are to be assessed
together to assess the degree of permanent impairment of the
injured worker.

Impairments that result from more than one injury arising out
of the same incident are to be assessed together to assess the
degree of permanent impairment of the injured worker.

A medical assessor may decline to make an assessment of the
degree of permanent impairment of an injured worker until the
assessor is sdatisfied that the injury has stabilised. Court
proceedings or proceedings before a Commissioner may be
adjourned until the assessment is made.

Deduction for previous injury or pre-existing condition or

abnormality
@ In ng the degree of permanent impairment resulting from

an injury, there is to be a deduction for any proportion of the
impairment that is due to any previous injury (whether or not
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320

ey

©)

(4)

©)

it is an injury for which compensation has been paid or is
payable under Division 4 of Part 3 of the 1987 Act) or that is
due to any pre-existing condition or abnormality.

If the extent of a deduction under this section (or a part of it)
will be difficult or costly to determine (because, for example,
of the absence of medical evidence), itisto beassumed (for the
purpose of avoiding disputation) that the deduction (or the
relevant part of it) is 5% unlessthis assumption isat oddswith
the available evidence.

Note. So if the degree of permanent impairment is assessed as 25% and
subsection (2) operates to require a 5% reduction, the degree of
permanent impairment is reduced to 20%.

The reference in subsection (2) to medica evidence is a
reference to medica evidence accepted or preferred by the
medical assessor in connection with the medical assessment of
the matter.

The WorkCover Guideines may make provision for or with
respect to the determination of the deduction required by this
section.

Section 70 (Loss of hearing dueto age) of the 1987 Act applies
for the purpose of determining the extent (if any) that a
worker’s loss of hearing is due to presbycusis.

Note. Section 68B of the 1987 Act makes provision for how this section
applies for the purpose of calculating workers compensation lump sum
benefits for permanent impairment and associated pain and suffering in
cases to which section 15, 16, 17 or 22 of the 1987 Act applies.

Status of medical assessments—compensation claims

@

)

A medical assessment certificate is conclusive evidence asto
thematterscertified in any proceedings before aCommissioner
in respect of acompensation claim with which the certificateis
concerned.

In any proceedings before a Commissioner, the Commissioner
may (despite the conclusiveness of the certificate) reject a
certificate as to all or any of the matters certified in it, on the
grounds of denia of procedural fairness to a party to the
proceedings in connection with the issue of the certificate, but
only if the Commissioner is satisfied that admission of the
certificate as to the matter or matters concerned would cause
substantia injustice to that party.
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321

©)

(4)

If acertificateis so rejected asto any matter, the Commissioner
isto refer that matter again for assessment under this Part and
adjourn the proceedings until a further medical assessment
certificateisgiven and admitted in evidencein the proceedings.

The Commissioner may not substitute the Commissioner’ sown
determination as to any matter certified by the certificate.

Status of medical assessments—work injury damages claims

(1)

@

©)

(4)

©)

A medica assessment certificate is conclusive evidence as to
the following matters in any court proceedings or in any
assessment by a Commissioner in respect of a work injury
damages claim with which the certificate is concerned:

(@&  whether the degree of permanent impairment of the
injured worker is greater than 25%,

(b)  whether any treatment aready provided to the injured
worker was reasonable and necessary in the
circumstances,

(©)  whether aninjury has stabilised.

The certificate is evidence (but not conclusive evidence) asto
the other matters certified in any court proceedings or in any
assessment by a Commissioner in respect of the clam
concerned.

In court proceedings, the court may (despite anything to the
contrary in this section) reject acertificate asto dl or any of the
matters certified in it, on the grounds of denia of procedural
fairness to a party to the proceedings in connection with the
issue of the certificate, but only if the court is satisfied that
admisson of the certificate as to the matter or matters
concerned would cause substantial injustice to that party.

If the certificate is SO rejected as to any matter, the court is to
refer that matter again for assessment under this Part and
adjourn the proceedings until a further medical assessment
certificateisgiven and admitted in evidencein the proceedings.

However, if a certificate as to whether or not the degree of
permanent impairment of the injured worker is greater than
25% is so rejected, the court may, if it considersit appropriate,
subgtitute a determination of the court as to the degree of
permanent impairment of the injured worker (assessed by the
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322

323

(6)

)

court in accordance with the relevant provisions of this Part)
instead of referring that matter again for assessment under this
Part.

Except as provided by subsection (5), a court may not
subgtitute its own determination as to any matter in respect of
which the medicad assessment cetificate is conclusive
evidence.

This section:

(@&  does not prevent a court from referring a matter again
for assessment under this Part (as provided for by
section 322 (Referral of matter for further medica
assessment)), and

(b)  does not require a court to refer a matter again for
assessment under this Part if the matter is not a matter
in respect of which a medical assessment certificate is
conclusive evidence.

Referral of matter for further medical assessment

)

)

A matter referred for assessment under this Part may be
referred again on one or more further occasions in accordance
with this Part:

(& by the Director on the application of any party to the
medical dispute, but only on the grounds of the
deterioration of the injury or additiona relevant
information about the injury, or

(b) by acourt or Commissioner.

A certificate as to a matter referred again for assessment
prevails over any previous certificate as to the matter to the
extent of any inconsistency.

Review of medical assessment by review panel

@)

e

A party to a medica dispute may apply to the Principal
Medica Assessor to refer amedica assessment under this Part
by a single medical assessor to a review pand of medica
assessors for review.

An application for the referra of a medical assessment to a
review pane may only be made on the grounds that the
assessment was incorrect in amaterial respect.
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324

325

3

(4)

©)

The Director is to arrange for any such application to be
referred to a panel of at least 3 medical assessors, but only if
the Director issatisfied that thereis reasonabl e cause to suspect
that the medical assessment was incorrect in amaterial respect
having regard to the particulars set out in the application.

The review pand may confirm the certificate of assessment of
the single medical assessor, or revoke that certificate and issue
anew certificate as to the matters concerned.

Sections 320 and 321 gpply to any such new certificate.

Costs of medical assessment

@)

ey

©)

4)

The costsof medical assessmentsunder this Part are payable by
the employer or insurer, except as otherwise provided by the
regulations.

The Authority may, for the purposes of meeting those costs,
impose fees for the carrying out of medical assessments or
make other arrangements for meeting those codts.

The costs of medical assessments under this Part include the
remuneration of medical assessors and the reasonable and
necessary cogts and expenses of travel and accommodation
incurred by the injured worker, and by a parent or other carer
of the worker in order to accompany the injured worker, in
attending the medical assessor or assessors for the purposes of
the assessment.

A reference in this section to medical assessment includes a
reference to the review of medica assessments.

WorkCover monitoring and oversight

@)

ey

Medica assessments under this Part are subject to relevant
provisions of WorkCover Guiddlinesrelating to the procedures
for the referra of disputes for assessment or review of
assessments and the procedure for assessment.

The Authority may arrange for the provision of training and
information to medical assessors to promote accurate and
cons stent medical assessments under this Part.
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Part 8 Costs

Division 1

Preliminary

326 Definitions

(1)

2

In this Part;

agent means a person who acts as agent for a person in
connection with aclaim.

agent service means any service performed by aperson in the
person’s capacity as an agent.

costs includes:

(@  costs actudly incurred or to be incurred by a person
claiming compensation or work injury damages, and

(b) if lidbility for aclaim is admitted without recourse to a
Commissioner or court—the reasonable expenses
incurred by aperson in pursuing the person’sclaim, and

() costsincurred in relation to any proceedings in respect
of aclam, and

(d)  codts incidenta to an gpplication for referra of a
medical dispute for medical assessment, and

() codsincidenta to an application for registration of an
agreement under section 66A of the 1987 Act or an
agreement to commute liability to alump sum, and

(f) such other costs as may be prescribed by the
regulations.

court includes a court arbitrator or arbitrators.
medical report includes medica certificate and medical
opinion.

Expressionsused in this Division have the same meaning asin
Part 11 (Lega fees and other costs) of the Legal Profession
Act 1987, except as provided by this section.

Note. Under the Legal Profession Act 1987, “costs” includes barristers’

and solicitors’ fees as well as other items that may be charged by
barristers and solicitors (such as expenses and disbursements).
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327

328

329

330

Costs to which Part applies

This Part appliesto and in respect of costs payable on a party
and party basis, on a practitioner and client basis or on any
other basis, unless this Part otherwise provides.

Legal Profession Act

This Part and any regulations under this Part prevail to the
extent of any inconsstency with the Legal Profession Act 1987
(in particular section 196 of that Act) and the regulations under
that Act.

Assessment of costs

An assessment of any costsisto be made so asto give effect to
the provisions of this Part (whether or not the assessment is
made under Divison 6 of Part 11 of the Legal Profession
Act 1987).

Exclusion of matters from this Part

The regulations may make provision for or with respect to
excluding any class of mattersfromany or dl of the provisions
of this Part.

Division 2 Fixing of maximum costs and fees

331

Maximum lawyer and agent costs

(1) Theregulations may make provision for or with respect to the
following:

(@  fixing maximum costs for legal services or agent
sarvices provided to a clamant, an employer or an
insurer in or in connection with any workers
compensation matter or work injury damages matter,

(b)  fixing maximum costs for matters that are not legal
services or agent services but are related to aclaim for
compensation or work injury damages (for example,
expenses for witnesses or medica reports).
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332

333

e

©)

4)

©)

Regulations under this section can fix costs and amounts by
reference to costs and amounts fixed by regulations under the
Legal Profession Act 1987.

A legd practitioner is not entitled to be paid or recover for a
lega service or other matter an amount that exceeds any
maximum costs fixed for the service or matter by the
regulations under this section.

An agent is not entitled to be paid or recover for an agent
service or other matter an amount that exceeds any maximum
costs fixed for the service or matter by the regulations under
this section.

Thissection doesnot entitlealegal practitioner to recover costs
for a legd service or matter that a court or costs assessor
determines were unreasonably incurred.

Costs of obtaining unused medical reports not recoverable

@

e

The regulations may provide that alegal practitioner or agent
is, to the extent provided by the regulations, not entitled to be
paid or recover the cost of obtaining amedicd report that was
obtained for use in connection with a workers compensation
matter or work injury damages assessment, but not used for the
purpose for which it was obtained.

Totheextent that theregulationsso provide, alega practitioner
or agent is not entitled to be paid or recover the cost of
obtaining amedical report.

Maximum fees payable to medical practitioners

@)

@

The Authority may, by order published in the Gazette, fix
maximum feesfor the provision by medical practitionersof the
following services:

(@&  provison of any medica report for use in connection
with aclaim for compensation or work injury damages,

(b) appearance as a witness in proceedings before a
Commissioner or court in connection with a claim for
compensation or work injury damages.

An order under this section can fix costs and amounts by
reference to costs and amounts fixed by regulations under the
Legal Profession Act 1987.
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Workers Compensation Legislation Amendment Bill 2001

Schedule 5 Amendments relating to new claims procedures
(3) A medica practitioner is not entitled to be paid or recover any
feefor providing aservicethat exceeds any maximum feefixed
under this section for the provision of the service.
Division 3 Special provisions for costs in

compensation and damages assessment
matters

334 Application of Division

This Division applies to costs payable by a party in or in
relation to:

(& aclamfor compensation, or

(b)  the assessment by a Commissioner of aclaim for work
injury damages.

335 Costs to be determined by Commissioners

@
ey
©)

4)

©)

(6)

Costs to which this Division applies are in the discretion of a
Commissioner.

A Commissioner has full power to determine by whom, to
whom and to what extent costs are to be paid.

A Commissioner may order costs to be assessed on the basis
st out in Divison 6 of Part 11 of the Legal Professon
Act 1987 (or in relevant regulations under Division 5 of this
Part) or on an indemnity bas's.

A Commissioner may not order the payment of costs by a
clamant unless the Commissioner is satisfied that the clam
was frivolous or vexatious, fraudulent or made without proper
justification.

If a Commissioner is satisfied that a part only of a claim was
frivolous or vexatious, fraudulent or made without proper
judtification, the Commissioner may order the claimant to pay
the costs relating to that part of the claim.

Any party to a clam may apply to a Commissioner for an
award of costs.
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336 Costs unreasonably incurred

@

e

©)

(4)

If a Commissioner is satisfied that any costs on a claim were
unreasonably incurred, the Commissioner isto order that those
costs are to be treated as unreasonably incurred for the
purposes of this section and the Commissioner is not to make
an order for payment of those costs by any other party to the
clam.

Costs incurred by a party to a claim are considered to have
been unreasonably incurred for the purposes of this section
only if they were incurred by the party:

(8  after areasonable offer of settlement of the claim was
made to the party, or

(b)  after the party has failed without reasonable excuse to
comply with awritten request from another party to the
clam to provide that other party with particulars
(including any necessary medica report) sufficient to
enablethat other party to properly consider the clamfor
the purpose of making an offer of settlement, or

(6  inconnection with an unsuccessful application by the
party to admit further evidence in respect of matters of
which a medica assessment certificate of a medical
assessor that has been admitted in evidence in
proceedingsis evidence and the Commissioner isof the
opinion that the application was frivolous or vexatious.

A lega practitioner representing a party to proceedings before
a Commissioner is not entitled to recover from the party any
costs that a Commissioner has ordered are to be trested as
unreasonably incurred.

A Commissoner may by order exempt any costs or a
proportion of any costs from the operation of this section if of
the opinion that it would be unjust not to do so because the
legal practitioner concerned made al reasonable efforts to
avoid unnecessary litigation in the proceedings or for any other
reason should not be held responsible for the incurring of the
costs concerned.
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337 Restrictions on recovery of practitioner/client costs

338

@)

e
(©)
4)

®)

(1)

The lega representative or agent of a person in respect of a
claim made or to be made by the person:

(@ isnot entitled to recover from the person any costs in
respect of the claim unless those costs are awarded by
a Commissioner, and

(b)  isnot entitled to claim alien in respect of those costs
on, or deduct those costs from, the sum awarded,
ordered or agreed as compensation unless those costs
are awarded by a Commissioner.

Any such award of costs may be made on the application either
of the person or of the legal representative or agent concerned.

This section prevails to the extent of any inconsistency with
Part 11 of the Legal Profession Act 1987.

A person must not:

(@ cam alien that the person is not entitled to clam
because of this section, or

(b)  deduct costs from asum awarded, ordered or agreed as
compensation that the person is not entitled to deduct
because of this section.

Maximum penalty: 50 pendlty units.

A person who has paid an amount in respect of coststo another
person that the other person was not entitled to recover because
of this section is entitled to recover the amount paid as a debt
in acourt of competent jurisdiction.

Liability of legal practitioner for client’s costs in certain cases

A Commissioner may, a any stage of a matter, make one or
more of the following orders in respect of alega practitioner
whose serious neglect, serious incompetence or serious
misconduct delays, or contributes to delaying, the matter:

(@&  disdlow thewhole or any part of the costs between the
legd practitioner and his or her client,

(b)  direct the lega practitioner to repay to hisor her client
the whole or any part of the costs that the client has
been ordered to pay to any other party,
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2
©)

4)

©)

Division 4

() directthelegd practitioner toindemnify any party other
than hisor her client against thewhole or any part of the
costs payable by the party indemnified.

A Commissioner may refer a matter to a costs assessor for
inquiry and report before making such an order.

A Commissioner may order that notice of such an order against
a legd practitioner is to be given to the lega practitioner’s
client in a specified manner.

A legd practitioner isnot entitled to demand, recover or accept
from hisor her client any part of theamount for which thelegal

practitioner isdirected by aCommissioner to indemnify aparty
pursuant to such an order.

This section does not limit any other provision of this Part.

Special provisions for costs in work injury
damages matters

339 Costs where claims assessment made

)

e

This section appliesif an assessment is made under Part 6 of
the amount of damages for liability under a claim for work
injury damages.

If the claimant does not accept that amount of damages in
settlement of the claim within 21 days after the certificate of
assessment isissued, then the following provisions have effect
with respect to liability for costs incurred, in or in relation to
proceedingsontheclaim, after the certificate of assessment was
issued:

(@  the person on whom the claim is made is liable to pay

the cogtsiif:

0] the amount of court awarded damagesin respect
of the claim exceeds the amount of damages
specified in the certificate of assessment by at
least $2,000 or 20% (whichever is the greater),
or
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©)

(4)

Q)

(i)  theamount of court awarded damagesin respect
of the clam exceeds the amount of damages
specified in the certificate of assessment by at
least $200,000,

(b)  theclamant isliable to pay the costs if the amount of
court awarded damages in respect of the claim does not
exceed the amount of damages specified in the
certificate of assessment, but the maximum amount that
aclaimantisliableto pay for theinsurer’ sor employer’s
costsis $25,000 (or such other amount asis determined
by the Authority by order published in the Gazette),

(©)  except as provided by paragraph (a) or (b), the person
on whom the claim is made and the claimant are liable
to pay their own costs.

This subsection applies if court proceedings are adjourned
under section 312 (2) for further claims assessment because a
party to the proceedingshas adduced significant evidenceinthe
proceedings that was available to the party at the time of the
origind claims assessment but was not made available to the
Commissioner. In any such case, the court isto take thefailure
of the paty to make that evidence available to the
Commissioner into account and may require the party to pay a
greater share of the costsincurred after the initia certificate of
assessment was issued and until a further certificate of
assessment isissued in connection with the claim.

The regulations may make provision for or with respect to the
manner in which amounts referred to in this section are to be
adjusted (to take account of inflation and other matters) for the
purposes of enabling the comparisons provided for in this
section to be made.

In this section:

costs means costs payable on aparty and party basisin relation
to awork injury damagesclaim, including court fees prescribed
under section 342.

court awarded damages means al damages of any kind
awarded by a court in respect of a clam for work injury
damages (without the addition of interest) after taking into
account any deduction or reduction in accordance with Part 5
of the 1987 Act.
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340 Costs where court proceedings and no claims assessment

341

342

@

2
3

This section applies where aclaim for work injury damagesis
determined by court proceedings (including court arbitration)
and an assessment has not been made under Part 6 of the
amount of damages for liability under the claim.

The rules of court concerning offers of compromise apply to
any such offer in those proceedings.

The costs payable on a party and party basis are, subject to the
rules of court, to follow the event, and are to include the court
fees prescribed under section 342.

Other matters relating to costs

(1)

el

Any order of a court as to costs payable by a party in or in
relation to proceedings on aclaim for work injury damages is
to bemade consistently with the relevant provisionsof or made
under this Part. However, the court may make an order that
departsfrom those provisionsin an exceptiona caseand for the
avoidance of substantia injustice.

Subject to the regulations and rules of court where relevant, if
costs are awarded to a clamant by reference to the amount
recovered by the claimant, that amount is to be taken to be the
amount recovered as qualified, or after making any deduction
or reduction, in accordancewith or by referenceto Part 5 of the
1987 Act.

Court fees

(1)

2

©)

4)

In this section:

court fees means court fees payable in respect of a clam
determined by acourt that was not the subject of an assessment
of the amount of damages under Part 6.

The regulations may make provision for or with respect to
court fees payable in connection with a claim for work injury
damages.

In particular, the regulations may specify any such fee or the
method by which the fee is to be calculated, and may specify
by whom and in what circumstances the fee is payable.

Court fees are payable into the Consolidated Fund.

Page 79

© 0o No Oabh wdN P

=
o

11

12
13
14
15
16
17

18
19

21
22
23

24
25

26
27
28

29
30
31

32
33

35



Schedule 5

Workers Compensation Legislation Amendment Bill 2001

Amendments relating to new claims procedures

343 Claims assessment fees

@

2
©)

4)

Division 5

In this section:

claims assessment fees means fees payable in connection with
an assessment of aclaim for work injury damages under Part 6.

The regulations may make provision for or with respect to
claims assessment fees.

In particular, the regulations may specify any such fee or the
method by which the fee is to be calculated, and may specify
by whom and in what circumstances the fee is payable.

Claims assessment fees are payable into the WorkCover
Authority Fund.

Costs assessment

344 Regulations for costs assessment

@

el

©)

The regulations may make provision for or with respect to:

(8  the assessment or taxation of costs payable to a legal
practitioner or agent in connection with a clam for
compensation or work injury damages, and

(b)  matters associated with the assessment or taxation of
those cogts.

In particular, the regulations may make provision for or with
respect to any matter for or in connection with which provision
is made by Divison 6 (Assessment of costs) of Part 11 of the
Legal Profession Act 1987.

Regulations for the purposes of this Division may adopt, with
or without modification, any of the provisions of Division 6
(Assessment of cogsts) of Part 11 of the Legal Profession
Act 1987.

345 Regulations displace Legal Profession Act provisions

To the extent that regulations under this Divison make
provision for the costs payable to a legal practitioner, those
regulations displace the provisons of the Legal Professon
Act 1987.
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Part 9 Proceedings before Commissioners

346 Arrangement of business

The Director is responsible for making arrangements as to the
Commissioner who isto determine a particular matter or class
of matters.

347 Decisions of Commissioners

348

(1)

2

©)

(4)
©)

Except as otherwise provided by this Act, a decision of a
Commissioner under the Workers Compensation Actsis fina
and binding on the parties and is not subject to apped or
review.

A decision of or proceeding before a Commissioner is not:

(@  to be vitiated because of any informality or want of
form, or

(b) lidble to be challenged, appeded againgt, reviewed,
quashed or caled into question by any court.

A Commissioner may reconsider any matter that hasbeen dedlt
with by a Commissioner and rescind, dter or amend any
decision previously made or given by a Commissioner.

This section does not prevent the review of a decison of a
Commissioner on grounds of denial of procedural fairness.

In this section:
Commissioner does not include the Principal Commissioner.

decision includes an assessment, award, order, determination,
ruling and direction.

Reference of question of law on compensation claim to
Compensation Court

(1)

The Director may, of the Director's own motion or on the
gpplication of a party to the claim, refer for the opinion of the
Compensation Court any question of law arising in connection
with a claim for compensation. The Director may not refer a
guestion after aCommissioner hasmadean award in the matter
concerned.
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349

2

©)

4)

Q)

(6)

)

8

@)

@

A Commissioner may, with the gpproval of the Director, refer
for the opinion of the Compensation Court any question of law
arising in proceedings before the Commissioner in connection
with a claim for compensation.

The reference of a question under this section by a
Commissioner may be made on the application of aparty to the
proceedings or of the Commissioner’s own motion.

The Director is not to refer or approve of the reference of a
question of law under this section unless satisfied that the
question involves anove or complex question of law.

If the Director refusesto approve of the reference of aquestion
of law under this section, the Director must state his or her
reasons in writing to the parties for the refusal.

Despite the reference of a question under this section, a
Commissioner may make an award in the matter in which the
guestion arose unless the question is the question of whether
the Commissioner may exercise functions under this Act in
relation to a matter.

On the determination by the Compensation Court of aquestion
referred to it under this section:

(@ if the Commissioner has not made an award in the
matter in which the question arose, the Commissioner
may make an award not inconsi stent with the opinion of
the Compensation Court, or

(b)  if the Commissioner has made an award in the matter in
which the question arose, the Commissioner must vary
that award in such away aswill make it consistent with
the opinion of the Compensation Court.

Thereference of aquestion of law under this section may be by
stating a case on a question of law.

Review of decisions of Commissioners

A party to adispute or assessment under this Act may apply to
the Principal Commissioner for review of a decison of a
Commissioner in respect of the dispute or assessment.

An application for review can only be made within 28 days
after the Commissioner’s decision.
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350

©)
4)

©)

(6)
)

®)

An application for review may only be made on the grounds
that the decision was incorrect in amaterial respect.

The Principal Commissioner isto arrangefor the application to
be referred for review, but only if the Principa Commissioner
is satisfied that there is reasonable cause to suspect that the
decisonwasincorrectinamaterial respect having regardtothe
particulars set out in the application.

The review is to be conducted by the Principal Commissioner
or by another Commissioner nominated by the Principa
Commissioner for the purpose.

On areview, the decision may be confirmed or may berevoked
and anew decison madein its place.

The Principal Commissioner may, in connection with areview
under this section, state acase on aquestion of law for decision
by the Compensation Court.

In this section:

decision includes an assessment, award, order, determination,
ruling and direction.

Procedure before Commissioners

(1)

e

©)

4

Proceedings in any matter before a Commissioner are to be
conducted with aslittle formality and technicality asthe proper
congderation of the matter permits.

A Commissioner isnot bound by the rules of evidence but may
inform himsdlf or herself on any matter in such manner as the
Commissioner thinks appropriate and as the proper
consideration of the matter before the Commissioner permits.

A Commissioner isto act according to equity, good conscience
and the substantial merits of the case without regard to
technicalities or lega forms.

Proceedings need not be conducted by formal hearing and may
be conducted by way of a conference between the parties,
including a conference at which the parties (or some of them)
participate by telephone, closed-circuit televison or other
means.
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351

Q)

(6)

)

(®)

Subject to any genera directions of the Principa
Commissioner, aCommissioner may hold aconferencewith al
relevant parties in attendance and with relevant experts in
attendance, or a separate conference in private with any of
them.

If a Commissioner is satisfied that sufficient information has
been supplied to him or her in connection with proceedings, the
Commissioner may exercise functions under this Act without
holding any conference or forma hearing.

An assessment or determination is to be made by a
Commissioner having regard to such information as is
conveniently available to the Commissioner, even if one or
more of the parties to the assessment does not co-operate or
ceases to co-operate.

In proceedings before a court with respect to a claim (other
than proceedings under section 235A or 235C or under the
Crimes Act 1900 with respect to fraud), evidence of astatement
made in proceedings before a Commissioner is not admissible
unless the person who made the statement agrees to the
evidence being admitted.

Representation before Commissioner

(1)

e

©)

4)

A person who isaparty to proceedings before a Commissioner
is entitled to be represented by a lega practitioner or by an
agent.

The Commissoner may refuse to permit a party to be
represented by an agent if of the opinion that the agent does not
have sufficient authority to make binding decisions on behal f

of the party.

In proceedings in respect of a claim, the Commissioner may
refuse to permit an insurer to be represented by a legd
prectitioner if the clamant is not represented by a lega
practitioner.

A party to proceedings before a Commissioner is entitled to
such representation or assistance (for example, the assistance
of an interpreter) as may be necessary to enable the party to
communicate adequately at any conference or hearing.
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Q)

A Commissoner must take into account any written
submission prepared by alega practitioner acting for aparty to
proceedings and submitted by or on behdf of the party
(whether or not the party is represented by alega practitioner
at any conference or hearing in the proceedings).

352 Power of Commissioner to require information

)

ey

©)

4)

©)

A Commissioner may give adirection in writing to a party to
proceedings before a Commissioner or to any other person
requiring the party or person:

(@  toproduce, a atimeand place specified in thedirection,
specified documents in the possession of the party,
being documents that the Commissioner considers
relevant to the proceedings, or

(b)  tofurnish specified information within atime specified
in the direction, being information that the
Commissioner considers relevant to the proceedings.

The direction may requirethe documentsto be produced or the
information to be furnished:

(& to the Commissioner or to another party to the
proceedings, in the case of adirection given to a party
to the proceedings, or

(b)  tothe Commissioner in the case of adirection givento
aperson who is not a party to the proceedings.

A person who fails without reasonable excuse to comply with
adirection given to the person under this section is guilty of an
offence.

Maximum penalty: 50 pendlty units.

If a person fails without reasonable excuse to produce a
document or furnishinformationin compliancewith adirection
given to the person under this section, the person cannot as a
party to proceedings before a court have the document or
information admitted in the proceedings.

The regulations may make provision for or with respect to any
of the following matters:

(@  exempting specified kinds of documents or information
from the operation of this section,
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(b)  specifying cases and circumstances in which a
Commissioner is required to exercise the
Commissioner’s powers under this section.

353 Power of Commissioner to provide documents and information
to a party

)

@

©)

4

When documents or information are produced or furnished to
a Commissioner by a paty to proceedings before a
Commissioner (whether or not pursuant to arequirement under
this Act), the Commissioner may produce or furnish the
documents or information to:

(&  any other party to the proceedings, or
(b)  any other party’slega representative, or

(0 amedica practitioner, with the consent of any other
party to the proceedings.

A Commissoner may, when furnishing or producing
information or documents to a legal practitioner or medical
practitioner, direct that the person must not cause or permit
disclosure of the information, or the information in the
documents, to another party.

A legd practitioner or medicd practitioner must not contravene
a Commissioner’ s direction under this section.

Maximum penalty: 50 pendlty units.

The regulations may make provision for or with respect to any
of the following matters:

(@  exempting specified kinds of documents or information
from the operation of this section,

(b)  specifying cases and circumstances in which a
Commissioner is required to exercise the
Commissioner’s powers under this section,

(o)  specifying circumstances in which documents or
information produced or furnished to a Commissioner
may not be produced or furnished by the Commissioner
to another party to the proceedings or to a lega
practitioner or medical practitioner.
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354 Exchange of information before proceedings

(1)

2

©)

4)

©)

A party (the applicant) to adispute who refers the dispute for
determination by a Commissoner mug, a the time it is
referred, provide the following materid to the Principal
Commissioner:

(@  alist identifying the documents on which the applicant
proposesto rely in connection with the determination of
the dispute,

(b) alistidentifying al other documents that the applicant
has that are relevant to the dispute,

()  such other documents or information as the regulations
may require the applicant to provide.

The applicant must aso providethat materia to the other party
(therespondent) to the dispute at or before thetime the dispute
is referred for determination.

Within 7 days after the applicant provides that materia to the
respondent, therespondent must providethefollowing material
to the applicant and to the Principal Commissioner:

(@  aligtidentifyingthedocumentsonwhich therespondent
proposesto rely in connection with the determination of
the dispute,

(b) alistidentifying all other documentsthat the respondent
has that are relevant to the dispute,

()  such other documents or information as the regulations
may require the respondent to provide.

A party to a dispute who fails without reasonable excuse to
comply with a requirement of this section is guilty of an
offence.

Maximum penalty: 50 pendlty units.

A document that a party to adispute hasfailed to identify in a
list provided asrequired by this section (being adocument that
the person has when the list is required to be provided) is not
admissible on behdf of the party in proceedings on such a
dispute before a Commissioner.
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(6)

)

®)

Subsections (4) and (5) do not apply if the party is a worker
unless it is established that the worker was represented by a
legal practitioner or agent (as defined in section 131) at the
relevant time.

The regulations may provide for exceptions to subsection (5).
In particular, the regulations may authorise a Commissioner to
permit the admission in proceedings before the Commissioner
in specified circumstances of adocument that would otherwise
be not admissible under that subsection.

If a Commissioner is satisfied that a party to a dispute has
failed without reasonable excuse to comply with arequirement
of this section, the Commissioner may:

(@  refer the matter to the Authority, and

(b) note the matter in a cetificate issued by the
Commissioner in respect of the dispute (together with
details of the documents to which the failure relates).

Note. Examples of the documents to which this section applies are

medical reports, investigators’ reports, rehabilitation providers’ reports and

reports of assessments under section 40A (Assessment of incapacitated
worker's ability to earn) of the 1987 Act.

355 Parties to dispute to provide copies of documents before
proceedings

@

e

©)

(4)

At least 7 days before proceedings before a Commissioner on
adispute, each party to the dispute must provide to the other
party and to the Commissioner a copy of any documents on
which the party proposes to rely in connection with the
determination of the dispute.

A party to a dispute who fails without reasonable excuse to
comply with a requirement of this section is guilty of an
offence.

Maximum penalty: 50 pendty units.
Subsection (2) does not apply if the party is aworker unlessit
is established that the worker was represented by a lega

practitioner or agent (as defined in section 131) at the relevant
time.

Any document that aparty hasthat isnot provided by the party
as required by this section is not admissible on behaf of the
party in proceedings on such adispute before a Commissioner.
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Q)

(6)

The regulations may provide for exceptions to subsection (4).
In particular, the regulations may authorise a Commissioner to
permit the admission in proceedings before the Commissioner
in specified circumstances of adocument that would otherwise
be not admissible under that subsection.

If a Commissioner is satisfied that a party to a dispute has
failed without reasonable excuse to comply with arequirement
of this section, the Commissioner may:

(&  refer the matter to the Authority, and

(b) note the matter in a cetificate issued by the
Commissioner in respect of the dispute (together with
details of the documents to which the failure relates).

Note. Examples of the documents to which this section applies are
medical reports, investigators’ reports, rehabilitation providers’ reports and
reports of assessments under section 40A (Assessment of incapacitated
worker's ability to earn) of the 1987 Act.

356 Summons to appear at conference or hearing

357

)

e

The Principa Commissioner may issue a summons requiring
theattendance of aparty to proceedings beforeaCommissioner
a any conference or hearing in the proceedings before the
Commissioner if the Principal Commissioner is satisfied that
the party has failed without reasonable excuse to comply with
areguest by a Commissioner to attend a conference or hearing
in the proceedings.

A person must not fail without reasonable excuse to comply
with a summons served on the person under this section.

Maximum penalty: 50 pendlty units.

Powers of Commissioners to require evidence

)

ey

A Commissioner may require any person gppearing before the
Commissioner:

(&  to give evidence on oath or affirmation (and may, for
that purpose, administer an oath or affirmation), and

(b)  toanswer any relevant question put to the person.

A person must not without reasonable excuse refuse or fail to
comply with a requirement duly made under this section.

Maximum penalty: 50 penalty units.
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358

359

©)

A personisnot obliged to answer aquestion under this section
if the answer to that question would tend to incriminate the
person of an offence.

Protection of Commissioners

@)

e

A matter or thing done or omitted to be done by a
Commissioner inthe exercise of the Commissioner’ sfunctions
does not, if the matter or thing was done or omitted in good
faith, subject the Commissioner personaly to any action,
ligbility, claim or demand.

A Commissioner is, in any lega proceedings, competent but
not compellable to give evidence or produce documents in
respect of any matter in which he or she was involved in the
course of the exercise of his or her functions as a
Commissioner.

Enforcement of awards and orders

@)

@

©)

If an award or order of a Commissioner for the payment of
money has been entered up or made in favour of any person
and provision is not made in this or any other Act for the
recovery of that money, the Principal Commissioner must:

(@&  on the application of the person or their solicitor or
agent, issue to the person, solicitor or agent a certificate
in or to the effect of the form prescribed by the
regulations, and

(b) make a minute or memorandum of the issue of the
certificate againgt the entry of the award or order.

A person to whom such a certificate has been issued may file,
or cause to be filed, the certificate with the registrar under the
District Court Act 1973 at the proclaimed place under that Act
that is nearest the debtor’ s place of residence or business.

A registrar under the District Court Act 1973 with whom a
certificate has been filed by a person under this section is to
enter judgment for the person for the amount of the certificate
together with:

(@ the fees pad for the certificate to the Principa
Commissioner, and
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(b) the fees pad for filing the certificate and entering
judgment.

360 Control and direction of Commissioners

361

)
e

©)

4)

Commissioners are, in the exercise of their functions, subject
to the general control and direction of the Director.

A Commissioner is not subject to control and direction by the
Authority or any public servant with regard to any of the
decisions of the Commissioner that affect the interests of the
partiesto proceedings, and the Authority or any public servant
may not overrule or interfere with any such decision of the
Commissioner in respect of any such proceedings.

Subsection (2) doesnot prevent the making of arrangementsfor
the training of Commissioners, and does not prevent
Commissioners from obtaining advice, to ensure consistently
correct application of the provisons of the Workers
Compensation Acts and the regulations under those Acts and
of other relevant matters.

This section does not affect the exercise of the functions of the
gppropriate Department Head under the Public Sector
Management Act 1988 with respect to Commissionerswho are
public servants.

Regulations

The regulations may make provision for or with respect to any
aspect of procedures to be followed in connection with the
jurisdiction or functionsof Commissioners, including provision
for or with respect to:

@ the manner of referring clams or disputes for
assessment or determination by a Commissioner, and

(b)  thedocumentationthatisto accompany such areference
of aclam or dispute for assessment or determination,
and

()  themanner of presenting documentsand information to
aCommissioner by the parties, including timelimitsfor
the presentation of the documents and information, and

(d) the making of assessments and determinations by
Commissioners, and
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(¢  the manner of specifying an amount of damages or
compensation, and

()  theextension or aridgment of any period referredtoin
this Part, and

(g0 dl matters of practice and procedure in proceedings
before Commissioners, and

(h) theissue of ased for the Commissioners and the use
and effect of the sedl.

362  Authority monitoring and oversight

(1) The assessment or determination of clams or disputes by
Commissionersissubject to relevant provisions of WorkCover
Guidelines relating to those matters.

(2) The Authority may make arrangements for the provision of
training and information to Commiss onersto promoteaccurate
and consistent assessments and determinations under the
Workers Compensation Acts.

(3) TheAuthority can makearrangementsfor the publication of the
decisions of Commissioners.

Part 10 Administration

Division 1 Workers Compensation Claims Assessment
Service

363 Establishment of Service

(1) There is established by this Act a Workers Compensation
Claims Assessment Service consisting of:

(&  theDirector, and
(b)  the Commissioners, and
() themedicd assessors, and

(d) themembersof the staff of the Service employed under
Part 2 of the Public Sector Management Act 1988.
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(2) The Service may be referred to as the Claims Assessment
Service as an dternative to its full name of the Workers
Compensation Claims Assessment Service.

364 Director of the Service

(1) A Director of the Claims A ssessment Servicemay be appointed
under Part 2 of the Public Sector Management Act 1988.

(2) The Director may delegate to any member of the staff of the
Claims Assessment Service any function of the Director under
the Workers Compensation Acts, except this power of
delegation.

365 Staff and facilities

(1) Such daff as may be necessary for the Commissioners to
exercise their functions are to be employed under Part 2 of the
Public Sector Management Act 1988 as gtaff of the Claims
Assessment Service.

(2) Those gtéff are, in the exercise of their functions, subject to the
general control and direction of the Director.

(3) Thissection does not affect the exercise of the functions of the
gppropriate Department Head under the Public Sector
Management Act 1988 with respect to those staff.

(4) TheAuthority or such other Department of the Government as
the regulations may specify is to provide for the Claims
Assessment Service:

(@ facilities (including registry facilities), and
(b)  any additional staff that may be necessary.

Division 2 Commissioners

366 Appointment of Commissioners

(1) Persons may be employed under Part 2 of the Public Sector
Management Act 1988 as Workers Compensation
Commissioners.
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(2) The Director may by order published in the Gazette appoint a
member of the staff of the Claims Assessment Service as a
Workers Compensation Commissioner.

(3) The Director may by order published in the Gazette appoint
other suitably qualified persons who are not public servantsto
be Workers Compensation Commissioners. Such an
gppointment requires the concurrence of the General Manager
of the Authority.

(4) Divison 3 applies to Commissioners who are not public
servants.

367 Principal Commissioner

(1) Of the persons employed or appointed as Commissioners, one
is, by the person’s instrument of appointment or a subsequent
instrument executed by the Director, to be appointed as
Principal Workers Compensation Commissioner.

(2) When a person is appointed as Principa Commissioner, any
previous appointment of a person as Principa Commissioner
ceases to have effect.

(3) ThePrincipa Commissioner can del egateto any Commissioner
any of the Principal Commissioner’s functions under this Act,
except this power of delegation.

Division 3 Special provisions for non-public servant
Commissioners

368 Definition of “appointed Commissioner”
In this Division:

appointed Commissoner means a Commissioner who is not
apublic servant.

369 Term of office

Subject to thisAct, an appointed Commissioner holdsofficefor
such period (not exceeding 3 years) as may be specified in the
instrument of appointment of the Commissioner, butisdigible
for re-appointment.
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370 Remuneration

An appointed Commissioner is entitled to be paid such
remuneration (includingtravelling and subsistence a lowances)
in respect of work doneasaCommissioner asthe Minister may
from time to time determine in respect of the Commissioner.

371 Casual vacancies

(1) An appointed Commissioner istaken to have vacated office if
the Commissioner:

@ dies or
(b)  completes aterm of office and is not re-appointed, or

()  becomesbankrupt, appliesto takethe benefit of any law
for the relief of bankrupt or insolvent debtors,
compounds with his or her creditors or makes an
assignment of his or her remuneration for their benefit,
or

(d)  becomesamentally incapacitated person, or

() isconvicted in New South Wales of an offence that is
punishable by penal servitude or imprisonment for 12
months or more or is convicted el sewhere than in New
South Wales of an offence that, if committed in New
South Wales, would be an offence so punishable, or

(f)  resignsthe office by instrument in writing addressed to
the Director, or

(90 isremovedfrom office by the Director under subsection
2.
(2) The Director may a any time remove an appointed
Commissioner from office.

372 Effect of certain other Acts
(1) If by or under any other Act provision is made:

(&  requiring a person who is the holder of a specified
office to devote the whole of his or her time to the
duties of that office, or
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ey

Division 4

(b)  prohibiting the person from engaging in employment
outside the duties of that office,

that provision does not operate to disqudify the person from
holding that office and dso the office of an appointed
Commissioner or from accepting and retaining any
remuneration payable to the person under this Act as an
gppointed Commissioner.

Part 2 of the Public Sector Management Act 1988 does not
apply to an appointed Commissioner.

WorkCover guidelines

373 Issue of guidelines

()

e
©)
4)

The Authority may issue guidelines (WorkCover Guideines)
with respect to the following:

(@  the assessment of the degree of permanent impairment
of an injured worker as aresult of aninjury,

(b)  theproceduresfor thereferra of disputesfor assessment
or review of assessments, and the procedure for
assessment, under Part 7 (Medica assessment),

(¢ the giving of interim payment directions by
Commissioners under Part 5,
(d)  such other matters as a provison of the Workers

Compensation Acts provides may be the subject of
WorkCover Guidelines.

The Authority may amend, revoke or replace WorkCover
Guiddines.

Before issuing, amending, revoking or replacing WorkCover
Guiddines, the Authority is to consult with the Council.

WorkCover Guidelines may adopt the provisions of other
publications, whether with or without modification or addition
and whether in force at a particular time or from time to time.
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(5) WorkCover Guiddines (including any amendment, revocation
or replacement) are to be published in the Gazette and take
effect on the day of that publication or, if a later day is
specified in the Guidelines for that purpose, on the day so
specified.

(6) Theregulations may make provision for or with respect to any
matter for which the WorkCover Guidelines can provide.

374  Special requirements relating to WorkCover Guidelines relating
to impairment

(1) Thissection appliesto WorkCover Guiddinesthat relateto the
assessment of the degree of permanent impairment of an
injured worker as aresult of aninjury.

(2) Those Guiddines must be developed in consultation with
relevant medical colleges, including the Royal Australasian
College of Physicians, the Royd Audtraasian College of
Surgeons, the Roya Australian College of General
Practitioners, the Austrdian Orthopaedic Association, the
paramedical professonal associations and other relevant
colleges and associations.

(3) Those Guidelines are to be issued within 3 months after the
commencement of this section.

(4) Those Guidelines may adopt the provisons of another
publication only as in force a a time before the issue of the
guidelines.

5.3 Compensation Court Act 1984 No 89

[1] Section 18
Omit the section. Insert instead:

18 Costs under other Acts

Section 112 of theWorkplace | njury Management and Workers
Compensation Act 1998 extends to any proceedings in the
Court (not just proceedings under that Act) and in its
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(2]

54

applicationto proceedingsunder any other Actisnot limited by
section 111A (Costs provisions apply only to existing claims)
of that Act.

Section 18A
Insert after section 18:

18A Costs in stated cases under new claims provisions

(1) Divisons2 (Fixingof maximum costsand fees) and 3 (Specid
provisions for costs in compensation and assessment matters)
of Part 8 of Chapter 7 of the 1998 Act extend to costs in
proceedings before the Compensation Court on a question of
law or stated casereferred to the Court for opinion or decision.

(2) Sections 335 (Cogts to be determined by Commissioners) and
337 (Restrictionson recovery of practitioner/client costs) of the
1998 Act apply in respect of those costs as if a reference in
those sections to a Commissioner were a reference to the
Compensation Court.

Defamation Act 1974 No 18

Schedule 2 Proceedings of public concern and official and public
documents and records

Omit “conciliation officer or conciliator” from item 2 (17) and 3 (6)
wherever occurring.

Insert instead “conciliation officer, conciliator or Commissioner”.
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Schedule 6 Consequential amendments

6.1

[1]

[2]

[3]

[4]

(5]

(Section 3)

Workers Compensation Act 1987 No 70

Section 11A No compensation for psychological injury caused by
reasonable actions of employer

Omit “court proceedings’ from section 11A (8) (b).
Insert instead “proceedings before a Commissioner”.

Section 15 Diseases of gradual process—employer liable, date of injury
etc

Omit “determined by the Compensation Court” from section 15 (2).
Insert instead “determined by a Commissioner”.

Section 15 (2A)

Omit “The Compensation Court is to determine the contributions that a
particular employer isliable to make on the basis of the following formula,
or on such other basis as the Court considers just and equitable”.

Insert instead “A Commissioner is to determine the contributions that a
particular employer isliable to make on the basis of the following formula,
or on such other basis as the Commissioner considers just and equitable’.

Section 15 (4)

Omit “loss or impairment”. Insert instead * permanent impairment”.

Section 16 Aggravation etc of diseases—employer liable, date of injury
etc

Omit “determined by the Compensation Court” from section 16 (2).
Insert instead “determined by a Commissioner”.
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[6]

[7]

(8]

[9]

[10]

[11]

Section 16 (2A)

Omit “The Compensation Court is to determine the contributions that a
particular employer isliable to make on the basis of thefollowing formula,
or on such other basis as the Court considers just and equitable”.

Insert instead “A Commissioner is to determine the contributions that a
particular employer isliable to make on the basis of the following formula,
or on such other basis as the Commissioner considers just and equitable’.

Section 16 (3)

Omit “loss or impairment”. Insert instead “ permanent impairment”.

Section 17 Loss of hearing—special provisions

Omit section 17 (1) (f).
Insert instead:
(f)  where a Commissioner is satisfied that a contribution

required to be made under paragraph (d) cannot be
recovered by an employer referred toin paragraph (c) (i)
or (i), the Commissioner may direct the Authority to
pay to that employer out of the Uninsured Liability and
Indemnity Scheme such amount, not exceeding the
amount of the contribution, as the Commissioner
considers appropriate and the Authority is to pay out
that amount accordingly,

Section 20 Principal liable to pay compensation to workers employed
by contractors in certain cases

Omit “settled by the Compensation Court” from section 20 (4).
Insert instead “determined by a Commissioner”.

Section 22 Compensation to be apportioned where more than one
injury

Omit “the Compensation Court determines’ from section 22 (1).
Insert instead “a Commissioner determines’.

Section 22 (1) (b)
Omit “aloss’. Insart instead “a permanent impairment”.
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[12] Section 22 (3) and (4)

Omit “apportioned by the Compensation Court” wherever occurring.
Insert instead “apportioned by a Commissioner”.

[13] Section 22 (5)

Omit the subsection. Insart instead:

(5) A Commissioner may, on the gpplication of any insurer or
employer concerned or of the Authority, determineadispute as
to whether:

(@ liability to pay compensation under this Act should be
gpportioned under this section, or

(b) any such ligbility should be apportioned under this
section in respect of different injuries.

The determination of the Commissioner has effect despite any
agreement on apportionment if the application for
determination was made by an employer (in the employer’s
own right) or the Authority.

[14] Section 22A Further provisions concerning apportionment of liability
under section 22

Omit “the Court consders’ from section 22A (1) (8) and (b) wherever
occurring.
Insert instead “the Commissioner considers’.

[15] Section 22A (4)

Omit “the Compensation Court may order”. Insert instead “ aCommissioner
may order”.

[16] Section 22A (5) (a) and (b)

Omit “the Court considers” wherever occurring.
Insert instead “the Commissioner considers’.
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[17]

[18]

[19]

[20]

[21]

[22]

Section 22B Determination as to which injury gave rise to
compensation liability

Omit “The Compensation Court may” from section 22B (1).
Insert instead “A Commissioner may”.

Section 22C Certain injuries not to be dealt with under sections 15
and 16

Omit “unless the Compensation Court otherwise orders’ from
section 22C (5).
Insert instead “unless a Commissioner otherwise orders’.

Section 26 Death of worker leaving partial dependants

Omit “approved by the Compensation Court” from section 26 (b).
Insert instead “approved by a Commissioner”.

Section 26 (c)

Omit “approval by the Compensation Court”.
Insert instead “approva by a Commissioner”.

Section 26 (c)

Omit “determined by the Compensation Court”.
Insert instead “determined by a Commissioner”.

Section 29 Apportionment of payments between dependants

Omit section 29 (1)—5). Insert instead:

(1) The compensation payable under this Divison to each
dependant of a deceased worker may be apportioned by a
Commissioner or by the Public Trustee.

(2) Applicationfor gpportionment may be made by or on behalf of
a person entitled to the compensation:

(@  tothePublic Trustee, or

(b) toaCommissioner (whether or not an application has
been made to the Public Trustee or the Public Trustee
has made a decision).

Page 102

A

10

11
12

13

14
15

16

17
18

19

20

21
22
23

24
25

26

27
28
29



Workers Compensation Legislation Amendment Bill 2001

Consequential amendments Schedule 6

[23]

[24]

©)

4)

©)

Section 30

The Public Trustee may decline to deal with an application for
apportionment and advise the parties to apply to a
Commissioner.

The Public Trustee is not to deal with an application for
apportionment of compensation if an application for
apportionment of the same compensation is before a
Commissioner.

A decision by the Public Trustee to gpportion compensation
under this Division is subject to any decison made by a
Commissioner with respect to the matter.

Omit the section. Insert instead:

30 Review of apportionment among dependants

@)

e

©)

(4)

©)

A Commissioner or the Public Trustee may, on account of the
variation of the circumstances of the various dependants or for
any other sufficient cause, vary any previous apportionment
among the dependants of a deceased worker of compensation
under this Division.

Application for avariation may be made by or on behalf of the
person entitled to compensation to a Commissioner or the
Public Trustee.

The Public Trustee may apply to aCommissioner for any such
variaion of a previous apportionment made by the Public
Trustee or by a Commissioner.

The Public Trustee is not to deal with an application for
variation of any previous apportionment if an application for
variaion of the same previous apportionment is before a
Commissioner.

The Public Trusteeis not to vary an apportionment made by a
Commissioner.

Section 31 Payment in respect of dependent children

Omit “unless the Compensation Court otherwise orders’ from
section 31 (2).
Insert instead “unless a Commissioner otherwise orders’.

Page 103

© 00 ~No ok~ WNPE

=
o

[EEY
[N

12

13

14
15
16
17
18

19
20
21

22
23
24

25
26
27
28

29
30

31

32
33



Workers Compensation Legislation Amendment Bill 2001

Schedule 6 Consequential amendments

[25]

[26]

[27]

[28]

[29]

[30]

[31]

[32]

Section 31 (2)

Omit “the Compensation Court makes an order”.
Insert instead “a Commissioner makes an order”.

Section 37 Weekly payment during total incapacity—after first 26 weeks

Omit “if the Compensation Court is satisfied” from section 37 (6).
Insert instead “if a Commissioner is satisfied”.

Section 38A Determination of whether worker seeking suitable
employment

Omit “before the Compensation Court” from section 38A (4).
Insert instead “before a Commissioner”.

Section 38A (4) (b)

Omit “determination of the matter by the Compensation Court or a
conciliator”.

Insert instead “determination of the matter by a Commissioner”.

Section 38A (6)

Omit “An order of the Compensation Court”.
Insert instead “An order of a Commissioner”.

Section 39 Incapacity treated as total—*odd-lot” rule

Omit “satisfaction of the Compensation Court” from section 39 (1) (c).
Insert instead “ satisfaction of a Commissioner”.

Section 39 (1) (d)

Omit “the Compensation Court’s order”.
Insert instead “the Commissioner’s order”.

Section 39 (2)

Omit “An order of the Compensation Court”.
Insert instead “An order of a Commissioner”.
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[33]

[34]

[35]

[36]

[37]

[38]

Section 39 (3)

Omit “The Compensation Court may”.
Insert instead “A Commissioner may”.

Section 39 (6)

Omit the subsection.
Insert instead:
(6) The Director may make any order that a Commissioner may

make under this section if the matter must be determined for
the purposes of any interim payment direction by the Director.

Section 40 Weekly payments during partial incapacity—general

Omit “The Compensation Court may determine any dispute about the
operation of this subsection and (subject to any order of the Court) a
conciliator dealing with the dispute may give a direction or make a
recommendation about that matter” from section 40 (4).

Insert instead “A Commissioner may determine any dispute about the
operation of this subsection”.

Section 45 Reduction etc of weekly payments to qualify for other
benefits

Omit “The Compensation Court may” from section 45 (1).
Insert instead “A Commissioner may”.

Section 46 Reduction of weekly payments to prevent dual benefits

Omit “The Compensation Court may” from section 46 (1).
Insert instead “A Commissioner may”.

Section 52A Discontinuation of weekly payments for partial incapacity
after 2 years

Omit “proceedings before the Compensation Court” from section 52A
@) ().
Insert instead “proceedings before a Commissioner™”.
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[39]

[40]

[41]

[42]

[43]

[44]

[45]

Section 53 Weekly payments—residence outside the Commonwealth

Omit “unless a medicad referee or medica pand certifies, or the
Compensation Court determines’ from section 53 (1).

Insart instead “unless a medical assessor certifies, or a Commissioner
determines’.

Section 55 Review of weekly payments

Omit “reviewed by the Compensation Court” from section 55 (1).
Insert instead “reviewed by a Commissioner”.

Section 55 (2) (b)

Omit “settled by the Compensation Court”.
Insert instead “determined by a Commissioner”.

Section 55 (2A)

Omit “the Compensation Court’s order on the review, the Compensation
Court may order”.

Insert instead “the Commissione’ s order on the review, the Commissioner
may order”.

Section 55A Award of compensation may be for fixed period

Omit “The Compensation Court may” from section 55A.
Insert instead “A Commissioner may”.

Section 56 Award of compensation may be subject to supply of medical
certificates etc

Omit “The Compensation Court may” from section 56 (1).
Insert instead “A Commissioner may”.

Section 56 (2)

Omit “order of the Compensation Court”.
Insert instead “order of a Commissione™.
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[46]

[47]

[48]

[49]

[50]

[51]

Section 56 (3)
Omit the subsection.
Insert instead:

(3) This section agpplies to an interim payment direction by the
Director for weekly paymentsof compensationinthesameway
as it applies to an award by a Commissioner for any such
payments.

Section 57 Worker to notify return to work etc with other employer
Omit section 57 (3).
Insert instead:

(3) This section applies even though the weekly payments of
compensation are payable under an interim payment direction
by the Director.

Section 58 Refund of weekly payments paid after return to work etc

Omit “the Compensation Court may order” from section 58 (1).
Insert instead “a Commissioner may order”.

Section 58 (1)

Omit “the Court considers’.
Insart instead “the Commissioner considers’.

Section 58 (2)

Omit “the Compensation Court’s order”.
Insert instead “the Commissioner’s order”.
Section 58 (3)

Omit the subsection.
Insert instead:
(3) This section applies even though the weekly payments of

compensation are payable under an interim payment direction
by the Director.
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[52]

[53]

[54]

[55]

[56]

Section 58 (4)

Omit “the Compensation Court may make such orders asit”.

Insert instead “a Commissioner may make such orders as the
Commissioner”.

Section 58 (6)

Omit “any order that it is satisfied the Compensation Court could make’.
Insert instead “any order that it is satisfied a Commissioner could make”.

Section 58 (7) (a)

Omit “an award of the Compensation Court”.
Insert instead “an award of a Commissioner”.

Section 61 Rates applicable for medical or related treatment

Omit section 61 (4A). Insert instead:

(4A) If proceedingsrelating to the worker’ s claim for compensation
are before a Commissioner and those proceedings relate to, or
include matters relating to, the provision of medical or related
treatment for the worker, such adirection may be given by the
Commissioner. If no such proceedings are before a
Commissioner, such adirection may be given by the Authority
on agpplication made in respect of theworker fromtimetotime.

Section 62 Rates applicable for hospital treatment

Omit section 62 (6A). Insert instead:

(6A) If proceedings relating to the worker’ s claim for compensation
are before a Commissioner and those proceedings relate to, or
include matters relating to, the provision of hospital treatment
for the worker, such a direction may be given by the
Commissioner. If no such proceedings are before a
Commissioner, such adirection may be given by the Authority
on application madein respect of theworker fromtimetotime.
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[57]

[58]

[59]

[60]

Section 63 Rates applicable for ambulance service

Omit section 63 (2A). Insert instead:

(2A) If proceedings relating to the worker’ s claim for compensation
are before a Commissioner and those proceedings relate to, or
include mattersrelating to, the provision of ambulance services
for the worker, such an alowance may be awarded by the
Commissioner. If no such proceedings are before a
Commissioner, such an dlowance may be awarded by the
Authority on application made in respect of the worker from
time to time.

Section 63A Rates applicable for occupational rehabilitation services

Omit “any order of the Compensation Court” from section 63A (4).
Insert instead “any order of a Commissioner”.

Section 76 Maximum rate for damage to artificial limbs, spectacles

Omit section 76 (3). Insert instead:

(3) If proceedingsreating to the worker’ s claim for compensation
are before a Commissioner and those proceedings relate to, or
include matters relating to, damage to an item referred to in
section 74 (1) (b), such a direction may be given by the
Commissioner. If no such proceedings are before a
Commissioner, such adirection may be given by the Authority
on application madein respect of theworker fromtimetotime.

Section 77 Maximum rate for damage to clothing

Omit section 77 (3). Insert instead:

(3) If proceedingsrelating to the worker’ s claim for compensation
are before a Commissioner and those proceedings relate to, or
include matters relating to, damage to the worker’s clothing,
such adirection may be given by the Commissioner. If no such
proceedings are before a Commissioner, such a direction may
be given by the Authority on application madein respect of the
worker from time to time.
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[61]

[62]

[63]

[64]

[65]

[66]

Section 83 Manner of payment of compensation

Omit section 83 (6). Insert instead:

(6) A Commissioner may authorise the payment of compensation
inaparticular case in such other manner as the Commissioner
thinks fit.

Section 85 Payments to Public Trustee for benefit of beneficiary

Omit “ unlessthe Compensation Court otherwiseorders’ from section 85 (1)
(b).

Insert instead “ unless a Commissioner otherwise orders’.

Section 85 (1) (c)

Omit “the Compensation Court directs’.
Insert instead “a Commissioner directs’.

Section 85 (1) (d)

Omit “the Compensation Court orders’.
Insert instead “a Commissioner orders’.

Section 85 (6)

Omit “The Compensation Court may”.
Insert instead “A Commissioner may”.

Section 85A
Omit the section. Insert instead:

85A Payment of benefits to beneficiaries

(1) Despitesection 85, aCommissioner may authorisethe payment
of compensation referred to in section 85 (1):

(&  tothe person who is entitled to the compensation, or

(b)  to such other person, for the benefit of the person
entitled to the compensation, as the Commissioner
thinksfit.
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[67]

[68]

[69]

[70]

[71]

[72]

(2) Any such payment is to be made in the manner authorised by
the Commissioner.

Section 87B Reduction of compensation under this Act

Omit “an award of the Compensation Court” from section 87B (5).
Insert instead “an award of a Commissioner”.

Section 143 Determination of claim by Authority
Omit section 143 (4).
Section 144 Appeal against Authority’s decision on claim

Omit “apply to the Compensation Court” from section 144 (1).
Insert instead “apply to a Commissioner”.

Section 144 (3)

Omit the subsection. Insart instead:

(3) A Commissioner may hear and determineany such application
and may make such ordersin relation to the application asthe
Commissioner thinks fit.

Section 145 Employer or insurer to reimburse Authority

Omit “apply to the Compensation Court” from section 145 (3).
Insert instead “apply to a Commissioner”.

Section 145 (4)

Omit the subsection. Insert instead:
(4) A Commissioner may hear any such application and may:

(&  make such determination in relation to the application,
and

(b) make such awards or orders as to the payment of
compensation under this Act to or in respect of the
injured worker concerned,

as the Commissioner thinks fit.
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[73]

[74]

[75]

[76]

[77]

Section 145 (7)

Omit the subsection. Insart instead:

(7) An order by a Commissioner that the Authority is to be
reimbursed by a person named in the determination concerned
may be enforced under section 359 of the 1998 Act.

Section 145A Recovery from directors of corporations liable to
reimburse Authority

Omit “an order of the Compensation Court” from section 145A (2).
Insert instead “an order of a Commissioner”.

Section 147 Miscellaneous provisions

Omit “The Compensation Court may adjourn” from section 147 (2).
Insert instead “A Commissioner may adjourn”.

Section 147 (3)

Omit “by order of the Compensation Court”.
Insert instead “by order of a Commissioner”.

Section 147 (4)

Omit the subsection. Insert instead:

(4) Inany proceedingsbeforeaCommissioner under thisDivision,
the Authority or its representative (being a barrister, solicitor,
officer of the Authority or other person) may appear before the
Commissioner and exercise in respect of any matters and
questions arising out of the application the same powers, rights
and authorities as an employer may exercise in respect of a
claim between aworker and an employer under this Act.
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[78]

[79]

[80]

[81]

[82]

[83]

Section 151A Election—damages or “Table of Disabilities”
compensation

Insert after section 151A (3) (a):

(al) by referring a claim for those damages for assessment
under Part 6 of Chapter 7 of the 1998 Act or by
applying for theissue of acertificate of exemption from
assessment under that Part (in which case the person
ceases to be entitled to recover permanent loss
compensation in respect of the injury), or

Section 151A (3) (b)

Omit the paragraph. Insert instead:

(b) by referring a dispute with respect to that permanent
losscompensation for determination by aCommissioner
or by accepting payment of that permanent loss
compensation (in which case the person ceases to be
entitled to recover damages in respect of the injury).

Section 151A (3A)

Omit “proceedings in the Compensation Court”.

Insert instead “proceedings before a Commissioner”

Section 1517 Recovery against both employer and stranger
Omit “by the Compensation Court” from section 1517 (1) (f).
Insert instead “by a Commissioner”.

Section 162 Death of employer

Omit “The Compensation Court may” from section 162 (1).
Insert instead “A Commissioner may”.

Section 162 (2)

Omit “Where the Compensation Court makes a declaration under
subsection (1), the Compensation Court may make an award”.

Insert ingead “Where a Commissioner makes a declaration under
subsection (1), the Commissioner may make an award”.
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6.2

[1]

[2]

3]

[4]

[5]

[6]

Workplace Injury Management and Workers Compensation Act
1998 No 86

Section 4 Definitions

Omitthedefinitionsof conciliation certificate, conciliator, medical referee,
medical panedl and Principal Conciliator from section 4 (1).

Section 71 Duty of claimant to co-operate

Omit “court proceedings’ wherever occurring from section 71 (3).
Insert instead “proceedings before a Commissioner”.

Section 73 Insurer to provide copies of reports to worker

Omit “before a conciliator or the Compensation Court” from section 73
3) ().

Insert instead “before a Commissioner™”.

Section 74 Insurers to give notice and reasons when liability disputed

Omit “conciliation by aconciliator” wherever occurring from section 74 (2)
(b) and (©).
Insert instead “determination by a Commissioner”.

Section 75 Report about delays and the incurring of unreasonable
costs by insurers

Omit“A Judge or commissioner of the Compensation Court or aconciliator
may make areport” from section 75 (1).

Insertinstead “ The Director, the Principd Commissoner or aCommissioner
may make areport”.

Section 75 (1) (d)

Omit “proceedings before the Compensation Court”.
Insert instead “proceedings before a Commissioner”.
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[7]

[8]

[9]

[10]

Section 106 Authority may intervene in proceedings

Omit “proceedings before the Compensation Court” from section 106 (1).
Insert instead “proceedings before a Commissioner™”.

Section 107 Applications to be heard together

Omit “applied to the Compensation Court” from section 107 (1).
Insert instead “applied to a Commissioner”.

Section 107 (2)

Omit “or the rules of the Compensation Court”.

Section 108 Interim awards

Omit section 108 (2) and (3).
Insert instead:
(2) Where this section applies, a Commissioner may:

(@ if the Commissioner is satisfied that compensation is
payable (but is not yet able to finally determine that
compensation is payable, the amount of the
compensation, the appropriate gpportionment of liability
for the compensation or the person liable to pay the
compensation), make such interim awards as the
Commissioner thinksfit:

(1) for compensation by aninsurer or self-insurer, or

(i)  for indemnity by an insurer, or

(iii)  for payment under the Uninsured Liability and
Indemnity Scheme,

and make such interim orders as the Commissioner
thinks fit for contribution on the part of an insurer,
employer or principa or other person or under the
Uninsured Liability and Indemnity Scheme, and

(b)  makesuchfinal awardsand ordersasthe Commissioner
thinks fit with respect to any of the matters the subject
of an interim award or order under paragraph (a), and

() iftheCommissioner makesafina award or order, make
such orders asthe Commissioner thinksfit with respect
to adjustments to be made between persons against
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whom orders have been made under paragraphs (a) and
(b) or between any such persons and the Uninsured
Liability and Indemnity Scheme.

(3) If aCommissioner subsequently determinesthat apersonisnot
liable under this Act to make the payments of compensation
that have been paid in accordance with an interim award, the
worker or other person who received those payments is not
required to refund those payments unless the Commissioner:

(@ issdtisfied that the claim for compensation was wholly
or partly fraudulent or madewithout proper justification,
and

(b)  orders the worker or other person to refund those
payments or a specified part of those payments.

[11] Section 109 Interest before order for payment

Omit section 109 (1). Insert instead:

(1) Inany proceedings before a Commissioner, the Commissioner
may order that there is to be included, in any sum to be paid,
interest a such rate as the Commissioner thinks fit on the
whole or any part of the sum for the whole or any part of the
period before the sum is payable, subject to the limitations
imposed by this section.

[12] Section 109 (2) (c)

Omit the paragraph. Insert instead:

()  on any compensation payable under this Act for any
period during which proceedings before a
Commissioner were adjourned on the application of the
claimant for the compensation or pursuant to
section 102.
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[13]

[14]

[15]

[16]

[17]

[18]

[19]

Section 110 Interest after order for payment

Omit section 110 (1).
Insert instead:

(1) Unless a Commissioner orders in any particular case that
interest be not payable, interest is payable on so much of the
amount of any sum ordered to be paid by a Commissioner as
is from time to time unpaid.

Section 110 (2) (a)
Omit “the Court” . Insart instead “the Commissioner”.

Section 110 (3) (b)
Omit “the Court”. Insert instead “the Commissioner™.

Section 111 Interest on agreed payment of lump sum compensation

Omit “the Compensation Court” from section 111 (1).
Insert instead “a Commissioner”.

Section 117 Admissibility of statements by injured workers

Omit “proceedings before the Compensation Court” from section 117 (1).
Insert instead “proceedings before a Commissioner”.

Section 117 (2)
Omit the subsection.

Section 119 Medical examination of workers at direction of employer

Omit “proceedings on such a dispute before a conciliator or the
Compensation Court” from section 119 (6) (b).

Insert instead “proceedings on such a dispute before a Commissioner”.
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[20] Section 120 Medical examination of worker at direction of
Commissioner
Omit section 120 (1). Insert instead:

(1) A Commissioner or the Authority may, a any time or from
time to time, require any worker:

(&  who clams compensation under this Act, or

(b) whoisin receipt of weekly payments of compensation
under this Act,

to submit himsdlf or hersdf for examination by a medical
assessor on adate and at a place arranged by the Director.

[21] Sections 121-124
Omit the sections.

[22] Section 125 Reimbursement of worker for loss of wages and expenses
associated with medical examination
Omit section 125 (2).
Insert instead:

(2) A worker required to submit himself or hersalf for examination
by amedical assessor is not entitled to recover any amount if:

(@  thematter wasreferred on the application of theworker,
and

(b) a Commissoner finds that the application was
unreasonable or unnecessary.

[23] Section 125 (5)
Omit the subsection.

[24] Section 127 Admissibility of medical reports
Omit the section. Insert instead:

127 Admissibility of medical reports

(1) A medicd report is admissble in proceedings before a
Commissioner.
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[25]

[26]

[27]

e

©)

4)

©)

(6)

Subsection (1) is subject to any provision of the regulations
relating to the giving of notice of the admission of the medica
report.

Subsection (1) is aso subject to any provison of the
regulations relating to the number of medical reports that may
be admitted in connection with a claim or any aspect of a
clam.

A medica practitioner whose medica report is admissible
under subsection (1) may be required, in accordance with the
regulations, to attend and be cross-examined on the contents of
the report.

In proceedings relating to the making of an interim award, a
medical practitioner whose medica report is admissible in
evidence under subsection (1) may not be required to attend
and be cross-examined on the contents of thereport without the
leave of a Commissoner given in any case where the
Commissioner issatisfied thereisared issue asto whether the
worker is entitled to receive compensation from any of the
parties.

In this section:

medical report means any written report of a medica
practitioner relating to the worker.

Sections 128-130

Omit the sections.

Section 134 Consequences of prohibited conduct for recovery of fees

by agents

Omit “or by proceedingsin the Compensation Court” from section 134 (4).

Section 135 Consequences of prohibited conduct for lawyers

Omit “or by proceedingsin the Compensation Court” from section 135 (5).

Page 119

© 00 ~No ok~ WNPE

o
= o

el N
© 0o ~NO O WN

N
o

NN
N -

23

24

25
26



Workers Compensation Legislation Amendment Bill 2001

Schedule 6 Consequential amendments

[28]

[29]

[30]

[31]

[32]

[33]

[34]

[35]

Section 136 Lawyers and agents can be requested to certify as to
prohibited conduct

Insert “or Commissioner” after “court” wherever occurring in
section 136 (3).

Section 137 Power to restrict or ban recovery of costs by agents who
engage in prohibited conduct

Omit “or 116 (5)” from section 137 (2) (a). Insert instead “or 337 (4)".

Section 138 Power to restrict or ban recovery of costs by solicitors

Omit “or 116 (5)” from section 138 (2) (a). Insert instead “or 337 (4)".

Section 139 Power to restrict or ban agents who engage in prohibited
conduct

Omit “or 116 (5)” from section 139 (2) (a). Insert instead “or 337 (4)".

Section 140 Past conduct included in assessing persistent conduct

Omit “or 116 (5)” wherever occurring. Insert instead “or 337 (4)”.

Section 141 Duty of claimants to comply with requests for information
about agents and lawyers

Omit “court proceedings’ from section 141 (1).
Insert instead “proceedings before a Commissioner™”.

Section 154 Death of employer

Omit “The Compensation Court” from section 154 (1).
Insert instead “A Commissioner”.

Section 154 (2)

Omit “Where the Compensation Court makes a declaration under
subsection (1), the Compensation Court may make an award of
compensation”.

Insat instead “Where a Commissoner makes a declaration under
subsection (1), the Commissioner may make an award of compensation”.
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[36]

[37]

[38]

[39]

[40]

[41]

Section 223 Determination of claim by Authority
Omit section 223 (4).
Section 224 Appeal against Authority’s decision on a claim

Omit “apply to the Compensation Court” from section 224 (1).
Insert instead “apply to a Commissioner”.

Section 224 (3)

Omit the subsection. Insart instead:

(3) A Commissioner may determine any such application and may
make such orders in relation to the application as the
Commissioner thinksfit.

Section 225 Employer or insurer to reimburse Authority

Omit “apply to the Compensation Court” from section 225 (3).
Insert instead “apply to a Commissioner™”.

Section 225 (4)

Omit the subsection. Insert instead:
(4 A Commissioner may:

(&  make such determination in relation to the application,
and

(b) make such awards and orders as to the payment of
compensation under this Act to or in respect of the
injured worker concerned,

as the Commissioner thinks fit.

Section 225 (7)

Omit the subsection. Insert instead:

(7) An order by a Commissioner that the Authority is to be
reimbursed by a person named in the determination concerned
may be enforced under section 359.
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[42] Section 226 Recovery from directors of corporations liable to reimburse
Authority

Omit “an order of the Compensation Court” from section 226 (2).
Insert instead “an order of a Commissioner”.

[43] Section 227

Omit the section. Insert instead:

227

Commutation of weekly payments from scheme

(1)
2

©)
4)

©)

Divison 9 of Pat 3 of the 1987 Act applies to the
commutation of aliability under the Scheme.

A liability under the Scheme may not be commuted to alump
sum with the agreement of the worker unless the Authority:

(@ has given the employer notice of the proposed
agreement and has given the employer a reasonable
opportunity to make submissions to the Authority with
respect to the matter, and

(b)  hastaken into account any submissions so made to the
Authority.

Subsection (2) does not apply if the worker has been unable,
after due search and inquiry, to identify the relevant employer.

In the case of commutation by determination of a
Commissioner under section 87G (Commutation whereworker
legally incapacitated) of the 1987 Act, the Commissioner may
on the application of the employer, if the Commissioner thinks
fit, refuse to make such adetermination in respect of aliability
under the Scheme.

The making of such an application by the employer in no way
fetters the discretion of the Commissioner to make the
determination, and acommutation madein consequence of the
determination is binding on the employer whether or not the
employer has made such an application.
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[44]

[45]

[46]

[47]

[48]

(6) The Authority may apply for registration of a commutation
agreement under section 87H of the 1987 Act as aparty to the
agreement.

Section 228 Miscellaneous provisions

Omit “The Compensation Court may adjourn” from section 228 (2).
Insert instead “A Commissioner may adjourn”

Section 228 (3)

Omit “by order of the Compensation Court”.
Insert instead “by order of a Commissioner”.

Section 228 (4)

Omit “At any hearing of an application to the Compensation Court under
this Part, the Authority or its representative (being a barrister, solicitor,
officer of the Authority or other person) may appear before the
Compensation Court”.

Insert instead “Where an application is made to a Commissioner under this
Part, the Authority or its representative (being a barrister, solicitor, officer
of the Authority or other person) may appear before the Commissioner”.

Section 239 Authority may obtain documents from court registry or
Director

Insert “or the Director” after “the Compensation Court Registry” in
section 239 (1) (b).

Section 239 (1)

Insert “or kept in the custody or control of the Director” after “available at
the Compensation Court Registry”.

Page 123

10

11
12
13
14

15
16
17

18
19

20
21

22

23
24



Workers Compensation Legislation Amendment Bill 2001

Schedule 6 Consequential amendments

[49]

[50]

[51]

[52]

[53]

[54]

[55]

Section 239 (2)

Omit “The Registrar of the Compensation Court is’.
Insert ingtead “The Registrar of the Compensation Court and the Director

are'.

Section 239 (3)

Omit the subsection. Insert instead:

(3) A Commissioner may, in respect of any information obtained
by the Authority from the Director under thissection, order that
the information is not to be used in any proceedings, or any
specified proceedings, before a Commissioner.

Section 239 (4)
Insert “or by the Director” after “the Compensation Court Registry”.

Section 247 Time for instituting proceedings

Omit “the Compensation Court determines the claim” from section 247
3 ().

Insert instead “a Commissioner determines the clam”.

Schedule 1 Deemed employment of workers

Omit “the Compensation Court determines’ wherever occurring from
clauses 3 (5), 4 (3), 5 (2) and 15 (4) of Schedule 1.

Insert instead “a Commissioner determines’.

Schedule 1, clauses 9 (3) (b), 13 (2) (b) and 16 (2) (b)

Omit “the Compensation Court considers’ wherever occurring.
Insert instead “a Commissioner considers’.

Schedule 6 Provisions relating to appointed conciliators

Omit the Schedule.
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6.3 Workers Compensation Legislation Amendment Act 2000 No 87

Schedule 9 Amendments relating to liability involving multiple
managed fund insurers

Omit “and conciliation” from the definition of proceedings in section 22D
(12) asinserted by Schedule 9 [4].
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