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Optometrists Bill 2001

Explanatory note

This explanatory note relates to this Bill as introduced into Parliament.

Overview of Bill
The object of this Bill isto provide for the registration of optometrists.

The Bill repeals and re-enacts the Optometrists Act 1930 with the following
modifications:
(8 adatement of the object of the Act isincluded,

(b) additional mechanisms are provided for the accreditation and recognition of
qudlifications entitling a person to registration as an optometrist,

() competence becomes an express requirement for registration and the
Optometrists Registration Board (the Board) is given power to inquire into
competence,

(d) amechanism for establishing a code of professiona conduct is provided for
and the operation of a code is clarified,

(e) registered optometrists are required to submit an annual return to the Board
detalling matters that establish their continuing competence and good
character,
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registered optometrists are required to notify the Board of convictions and
criminal findings (findings of guilt without proceeding to a conviction) for
various offences, and courts are required to notify the Board of certain
convictions and crimina findings againgt registered optometrists,

definitionsof unsati sfactory professiona conduct and professiona misconduct
are introduced,

a complaint against an optometrist can be made and dedlt with even if the
optometrist has ceased to be registered,

the Board isrequired to notify an optometrist of acomplaint made against the
optometrist,

the Optometry Care Assessment Committeeis established to inquireinto less
serious complaints about optometrists and to make recommendations to the
Board with respect to the determination of those complaints,

the Optometry Care Assessment Committee will be able to conduct skills
testing of aregistered optometrist about whom a complaint is made,
mechanisms are provided to enable the Board to monitor and manage
optometrists who are impaired in their ability to practise,

determination of complaintsby Professiona Standards Committeesisreplaced
with determination by a hearing of the Board,

the Board is authorised to make orders with respect to fees charged for
optometry services when determining a complaint,

the Board isto have 9 members (comprising 5 optometrists, an officer of the
Department of Hedth or a public hedth service, 2 persons to represent the

community, and a legd practitioner) and members are limited to serving 3
consecutive 4-year terms,

the Board is given power to delegate its functions,

the operation of the Criminal Records Act 1991 is modified to facilitate the
reporting of and consideration of crimina findings affecting applicants for
registration and optometrists,

the Board is required to notify other optometrist registration authorities of
disciplinary action taken against an optometrist,

proceedings for an offence under the Act will be able to be taken within 12
months after the offence,

any conditions on an optometrist’s registration will be recorded in the
Regigter.
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The Bill aso enacts consequentia savings and transitional provisions and makes
consequentia amendments to other Acts.

Outline of provisions

Part 1 Preliminary

Clause 1 sets out the name (also called the short title) of the proposed Act.

Clause 2 provides for the commencement of the proposed Act on aday or daysto
be appointed by proclamation.

Clause 3 sets out the object of the proposed Act.
Clause 4 defines certain words and expressions used in the proposed Act.

Clause 5 provides that notes in the proposed Act are explanatory only and do not
form part of the Act.

Clause 6 provides that the proposed Act does not limit or otherwise affect the
operation of the Mutual Recognition laws of the Commonweslth.

Part 2 Registration

Clause 7 prohibits aperson fromindicating that the person practises, or isqualified
to practise, optometry unless the person is registered under the proposed Act.

Clause 8 specifies the qualifications required for registration as an optometrist.
Clause 9 defines competence to practise for the purposes of the proposed Act.
Clause 10 defines impairment for the purposes of the proposed Act.

Clause 11 specifiesthe circumstances in which a personis entitled to be registered
as an optometrist under the proposed Act.

Clause 12 providesfor provisional registration under the proposed Act for persons
who areentitled to regi stration but whose applicationsfor registration have not been
dedlt with by the Board, and for persons entitled to the qualification required for
registration who have not yet had the quadification conferred on them.
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Clause 13 provides for temporary registration under the proposed Act in certain
circumstances.

Clause 14 specifies the circumstances in which the Board may refuse to register a
person under the proposed Act.

Clause 15 specifiesthe effect of the removal of aperson’s name from the Register
and the suspension of a person’s registration as an optometrist.

Clause 16 redtricts the re-registration of deregistered persons and certain other
persons.

Clause 17 providesfor an appedal to the Optometrists Tribuna wherethe Board has
refused to grant registration or cancelled registration and in certain other cases.

Part 3 Practice of optometry

Division 1 Conduct of practice

Clause 18 prohibits registered optometrists from using thetitle “doctor” unlessthe
optometrist holds a recognised university qualification entitling the optometrist to
use that title.

Clause 19 prevents an optometrist using the title “speciaist” (and other titles
prescribed by the regulations) except with the approva of the Board.

Clause 20 providesthat the Board may establish acode of professional conduct and
provides for the use of, and procedure for the establishment of, that code.

Clause 21 provides for the Board to issue an authority to an optometrist that will
enable the optometrist to possess, use, supply or prescribe certain poisons and
restricted substances.

Clause 22 authorises the making of regulations to require optometrists to disclose
various matters to their patients.

Clause 23 redtricts the carrying on of the business of the practice of optometry to
registered optometrists, incorporated practices, existing optometry businesses,
persons carrying on the business of a deceased optometrist for alimited period and
others as permitted by the regulations.
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Division 2 Returns and information

Clause 24 provides that registered optometrists must furnish annua returnsto the
Board containing specified information. The Board may require the return to be
verified by statutory declaration.

Clause 25 provides that a registered optometrist must notify the Board within 7
days if the optometrist is convicted of an offence or made the subject of a
sex/violence crimind finding for an offence or certain crimina proceedings are
commenced againgt the optometrit.

Clause 26 provides for the Courts to notify the Board, as soon asis practicable, of
the conviction of a registered optometrist of an offence or the making of a
sex/violence criminal finding against an optometrist.

Clause 27 requires notice to be given to the Registrar in accordance with the
regul ationswhen aregi stered optometrist becomesamental ly incapacitated person.

Part 4 Complaints and disciplinary proceedings

Division 1 Interpretation

Clause 28 defines “professiona misconduct”.
Clause 29 defines “unsatisfactory professiona conduct”.

Division 2 Complaints

Clause 30 sets out the grounds for the making of complaints about registered
optometrists.

Clause 31 dlows a complaint to be made even if the optometrist has ceased to be
registered.

Clause 32 provides that any person (including the Board) may make acomplaint.

Clause 33 provides that complaints are to be made to the Board and lodged with
the Registrar.

Clause 34 sets out the form in which a complaint is to be made.
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Clause 35 provides that the Board is to notify the Health Care Complaints
Commission of complaints under this Part of the proposed Act.

Clause 36 sets out the manner that notice of the complaint is to be given to the
optometrist against whom the complaint is made and the circumstances where
notice is not required to be given.

Clause 37 provides that the Board may make inquiries concerning the complaint
asit seesfit.

Clause 38 requires the Board to consult with the Health Care Complaints
Commission before dedling with a complaint or referring it to another body under
this Part of the proposed Act.

Clause 39 sets out how complaints are to be dealt with.

Clause 40 provides that serious complaints should be referred to the Tribund. In
generd, the Board must refer any complaint which may warrant the suspension or
deregigtration of aregistered optometrist to the Tribunal.

Clause41 dlowsthe Board to require aregistered optometrist to undergo amedical
examination.

Clause 42 sets out the persons to whom the Board must give notice of any order
made relating to a registered optometrist.

Division 3 Referral of complaints to Optometry Care
Assessment Committee

Clause 43 provides for the kinds of complaints that can be referred to the
Committee.

Clause 44 provides that the Committee is to investigate complaints referred to it
and may encourage the settlement of the complaint by consent and authorises the
Committee to obtain such optometrical, medical, lega, financial or other advice as
it thinks necessary or desirable to enable it to carry out its functions.

Clause 45 provides that the Committee may require a registered optometrist to
undergo specified skills testing.

Clause 46 providesfor the Committee to report and make recommendationsto the
Board.
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Clause47 providesthat acompla nant and optometrist against whom the compl aint
is made are not entitled to be legdly represented at any appearance before the
Committee.

Division 4 Dealing with complaint by inquiry at a meeting of
the Board

Clause 48 providesthat if the Board isto deal with acomplaint at ameeting of the
Board, that complaint is to be dedt with in accordance with this Divison and
Schedule 3 (Provisions relating to the procedure of the Board).

Clause 49 alows the procedure for the calling of a meeting to dea with a
complaint and for the conduct of the meeting, subject to the proposed Act and the
regulations made under it, to be determined by the Board.

Clause 50 sets out certain provisions relating to the conduct of the meeting.

Clause 51 dedl swith the making of submissionsto the meeting of the Board by the
optometrist about whom the complaint has been made, the Committee and the
Health Care Complaints Commission.

Clause 52 provides that the Board must, within 30 days of making its decision on
acomplaint, makeavailableto thecomplainant, the optometrist concerned and such
other persons as it seesfit, a written statement of the decision.

Clause 53 providesthat afinding of the Board under this Division of the proposed
Act isadmissible as evidence in any legal proceedings.

Division 5 Disciplinary powers of Board and Tribunal

Clause 54 dlows the Board or the Tribuna to exercise any of the powers or
combination of powers conferred under this Division of the proposed Act if it finds
the subject-matter of acomplaint proved or the optometrist concerned admitsto the
complaint in writing to the Board or Tribunal.

Clause 55 sets out the general disciplinary powers of the Board.

Clause 56 provides for the making of a recommendation by the Board for the
suspension or deregistration of an optometrist on the grounds that the optometrist
does not have sufficient physical and mental capacity to practise optometry.

Clause 57 sets out the disciplinary powers of the Tribunal.
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Division 6 Powers of the Board for the protection of the
public

Clause 58 empowersthe Board to suspend (for not more than 8 weeks), or impose
conditions on the registration of, aregistered optometrist if it is satisfied that such
action is necessary for the purpose of protecting the life, or the physical or mental
hedlth, of any person.

Clause 59 provides that the Board may at any time ater or remove conditions
imposed under this Division of the proposed Act.

Clause 60 requires the Board to refer the matter to the Health Care Complaints
Commission for investigation after taking any action under clause 58. The
Commission is to investigate the matter and then refer it as a complaint to the
Tribuna or to the Board to be dedlt with by inquiry at a meeting of the Board.

Clause 61 setsout specia provisionsto befollowed if the Board takes action aginst
aregistered optometrist under clause 58 becausethe Board is of the opinionthat the
optometrist suffers from an impairment.

Clause 62 requiresthe Board to notify the Chairperson of the Tribunal if the Board
has suspended a registered optometrist under clause 58.

Clause 63 provides that a period of suspension may be extended for a period or
further period of not more than 8 weeks but only if the extension has been
approved in writing by the Chairperson or a Deputy Chairperson of the Tribuna
and the complaint about the optometrist has not been disposed of.

Clause 64 ded s with the rights and privileges of persons on the expiration of their
period of suspension as aregistered optometrist.

Clause 65 deals with conditionsimposed on aregistered optometrist under clause
58 where the matter is dedlt with as a complaint againgt the optometrist.

Clause 66 deals with conditionsimposed on aregistered optometrist under clause
58 where the matter is referred to an Impaired Registrants Pandl.
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Part 5 Impairment

Clause 67 provides for matters to be referred to an Impaired Registrants Pandl.

Clause 68 allows a person to notify the Board of any matter that the person thinks
indicates that a registered optometrist suffers from or may suffer from an
impai rment.

Clause 69 dlows the Hedlth Care Complaints Commission to refer to the Board
any matter that indicates that a registered optometrist suffers from or may suffer
from an impairment.

Clause 70 provides that an Impaired Registrants Panel isto inquire into any matter
referred to it. The Panel may request that the registered optometrist concerned
attend before the Panel for the purpose of enabling it to obtain information on the
matter and make an assessment.

Clause 71 provides that an Impaired Registrants Panel is not to investigate or take
any other actionif it isaware that the matter isthe subject of an investigation by the
Health Care Complaints Commission.

Clause 72 requires the Board to notify the registered optometrist of any proposed
inquiry by an Impaired Registrants Pandl.

Clause 73 dlows aregistered optometrist who isthe subject of amatter referred to
an Impaired Registrants Pand to make oral or written representations to the Panel.

Clause 74 providesthat an Impaired Registrants Panel isto make an assessment in
respect of each referrd to it based on itsinquiry and may counsel the optometrist
concerned or recommend that he or she undertake counsel ling, recommend that the
optometrist consent to conditions being placed on his or her registration or to his
or her suspension for a specified period or make other recommendations to the
Board.

Clause 75 alows the Board to place conditions on the registration of a registered
optometrist or suspend the registered optometrist if an Impaired Registrants Panel
has recommended it and the Board is satisfied that the optometrist has voluntarily
consented to that recommendation.

Clause 76 deds with the review of conditions placed on the registration of a
registered optometrist or the suspension of the registered optometrist where the
optometrist had voluntarily consented to the conditions or suspension.

Clause 77 provides that certain matters referred to an Impaired Registrants Panel
are to be dedt with as complaints against the optometrist concerned.
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Clause 78 ded swith the confidentiality of reportsby an Impaired Registrants Panel
to the Board.

Part 6 Appeals and review of disciplinary action

Division 1 Appeals against actions of the Board

Clause 79 deds with appedls to the Tribuna against any finding of the Board or
any exercise of any power of the Board under Division 5 of Part 4 of the proposed
Act (Disciplinary powers of Board and Tribund).

Clause 80 dedls with gppeds to the Tribunad reating to suspensions of, or
impositions of conditions on, the registration of optometrists.

Clause 81 alows an apped with respect to a point of law to be made to the
Chairperson of the Tribuna, or a Deputy Charperson nominated by the
Chairperson, when a complaint is dealt with at a meeting of the Board.

Division 2 Appeals against actions of Tribunal

Clause 82 dlows a preliminary appea (during an inquiry on a complaint by the
Tribuna or before the commencement of the inquiry but after the complaint has
been referred to the Tribunal) with respect to a point of law to be made to the
Supreme Court by the optometrist concerned or the complainant, but only with the
leave of the Chairperson or a Deputy Chairperson.

Clause 83 ded swith gpped sto the Supreme Court by the optometrist about whom
a complaint has been referred to the Tribunal or the complainant regarding a
decision of the Tribunal as to a point of law or the exercise of any power of the
Tribuna under Division 5 of Part 4 of the proposed Act (Disciplinary powers of
Board and Tribund).

Clause 84 sets out the powers of the Supreme Court in determining an apped.
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Division 3 Review of suspension, cancellation or conditions

Clause 85 ded s with the right of a person to apply for areview of an order of the
Board, the Chairperson or a Deputy Chairperson, the Tribund or the Supreme
Court that the registration of the person be suspended, that the person’s name be
removed from the Register or not be re-registered, or that conditions be placed on
the person’s registration.

Clause 86 providesthat the appropriatereview body to deal with an applicationfor
review isthe Tribuna except where the order being reviewed providesthat it may
be reviewed by the Board, in which case the Board is the appropriate review body.

Clause 87 dedls with the powers of the appropriate review body on undertaking a
review.

Clause 88 dedls with the nature of the review.

Part 7 Optometrists Registration Board

Clause 89 condtitutes the Optometrists Registration Board.
Clause 90 specifies the functions of the Board.
Clause 91 provides for the membership of the Board.

Clause 92 provides for the appointment of a Registrar and other staff necessary to
enable the Board to exercise its functions.

Clause 93 enables the Board to establish committees to assist it to exercise its
functions.

Clause 94 providesfor the del egation of the Board' s and the Registrar’ sfunctions.

Clause 95 gives effect to Schedules 2 and 3 which contain further provisions
relating to the membership and procedure of the Board.

Part 8 Optometry Care Assessment Committee

Clause 96 congtitutes the Optometry Care Assessment Committee.

Clause 97 specifies the functions of the Committee.
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Clause 98 provides for the membership of the Committee.

Clause 99 gives effect to Schedule 4 which contains further provisions relating to
the membership and procedure of the Committee.

Part 9 Impaired Registrants Panels

Clause 100 provides for the establishment of Impaired Registrants Panels for the
purposes of the proposed Act. The Pands are to have, and may exercise, such
jurisdiction and functions as are conferred or imposed on them by or under the
proposed Act or any other Act.

Clause 101 requires the Board, when it decides to refer a matter to an Impaired
Registrants Panel, to appoint 2 persons to sSit as the Pandl.

Clause 102 providesthat only decisions supported by both membersof an Impaired
Registrants Panel are to be considered decisions of the Panel. Disagreements
between members of a Panel are to be reported to the Board.

Part 10 Optometrists Tribunal

Division 1 Constitution of the Tribunal

Clause 103 provides for the establishment of the Optometrists Tribunal. The
Tribund is to be congtituted in accordance with the proposed Act to ded with a
meatter referred to it or an appeal or application made to it under the proposed Act.

Clause 104 provides for experienced legal practitioners to be appointed as the
Chairperson and Deputy Chairpersons of the Tribunal.

Clause 105 dedls with the appointment of persons to sit on the Tribunal when a
complaint or other matter is referred to the Tribuna, the Hedlth Care Complaints
Commission decidesto prosecuteacomplaint beforethe Tribuna under theHealth
Care Complaints Act 1993 or an apped or application under the proposed Act to
the Tribund is lodged with the Registrar.

Clause 106 provides that the Tribunal may continue and come to a determination
despite avacancy inits membership which occurswhen amatter ispart-heard. This
provision does not apply if it is the Chairperson or a Deputy Chairperson who
vacates office, or more than one vacancy occurs.
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Clause 107 deds with payment of non-lega Tribuna members.

Clause 108 providesfor ased of the Tribunal of which courts and persons acting
judicialy are to take notice.

Division 2 Proceedings of the Tribunal

Clause 109 provides that the decision of the Chairperson or a Deputy Chairperson
on any question of law or procedure arising during an inquiry or appea a which
that person presidesis the decision of the Tribunal for the purposes of the inquiry
or appedl. All other decisons must be supported by at least 3 members of the
Tribund. In cases where 2 members support and 2 oppose adecision, the decision
of the Chairperson or Deputy Chairperson presiding prevails.

Clause 110 deals with the time at which orders of the Tribunal take effect.

Clause 111 providesthat apower of the Tribuna exercised under the proposed Act
by the Supreme Court (except for the purposes of any appeal) istaken to have been
exercised by the Tribunal.

Clause 112 requires the Tribund to inform the Registrar of the exercise of any
power under Part 4 of the proposed Act (Complaintsand disciplinary proceedings).

Division 3 Inquiries, appeals etc before the Tribunal

Clause 113 deals with the jurisdiction of the Tribunal to conduct an inquiry into
any complaint, matter or gpplication and to hear any appedl referred to it.

Clause 114 provides for the fixing of the time and place for the conduct of an
inquiry or the hearing of an appeal and the notice that must be given of that time
and place.

Clause 115 dedls with the conduct of proceedings before the Tribunal.

Clause 116 enables a complainant or a registered optometrist about whom a
complaint is made to be represented by a legdl practitioner or another adviser in
proceedings before the Tribunal.

Clause 117 prohibits the Chairperson or a Deputy Chairperson from sitting on an
inquiry or apped concerning a matter on which he or she has dready made a
decision.

Clause 118 provides for adjournments and interlocutory orders.
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Clause 119 requires the Tribunal to provide a written statement of its decison on
an inquiry or apped to the complainant, the optometrist concerned and the Board.
The statement must set out any findings on material questions of fact, refer to any
evidence or other materia on which findings were based and give the reasons for
the decision.

Clause 120 provides that the Tribuna is not required to include confidential
information in its statement of a decision. If the statement would be fase or
misleading without the confidential information the Tribuna is not required to
provide the statement. However, a confidential information notice must then be
provided indicating that confidential information is not given or the statement will
not be provided.

Part 11 Miscellaneous

Clause 121 dedls with the application of the Criminal Records Act 1991.
Clause 122 provides for the service of notices.
Clause 123 provides for the service of documents on the Board.

Clause 124 requiresthe Board, the President or an authorised member of the Board
to provide on request a written statement of the reasons for a decision.

Clause 125 requires the Board to notify various hedth professional registration
authorities of the taking of disciplinary action against an optometrist.

Clause 126 makesit an offence to make afalse entry in the Register (or, by fraud,
to procure such an entry) or to make a fase statement to obtain registration. The
offence carries a maximum penalty of 50 penaty units ($5,500) or 12 months
imprisonment, or both.

Clause 127 provides for certain documents under the hand of the Registrar and
entries in the Register to be evidence in proceedings.

Clause 128 provides for the authentication of official documents of the Board by
signature instead of sedl.

Clause 129 provides for the disbursement of money received by the Board and
empowers the Board to waive the payment of fees.
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Clause 130 requires the Board to establish an Optometry Education and Research
Account (for education and research in optometry). The clause providesfor money
to be paid into the Account and specifies the purposes for which that money may
be expended.

Clause 131 provides for the appointment and powers of inspectors.
Clause 132 enables an ingpector to obtain a search warrant.

Clause 133 provides that certain persons given functions under the proposed Act
do not incur persona liability for things done in good faith in carrying out those
functions.

Clause 134 provides that if a corporation contravenes any provision of the
proposed Act or the regulations, each director or other person concerned in the
management of the corporation is aso taken to have contravened the provision.

Clause 135 provides that proceedings for offences against the proposed Act and
regulations are to be dedlt with summarily before a Local Court constituted by a
Magistrate sitting alone. Such proceedings are to be ingtituted within 12 months of
the act or omission aleged to congtitute the offence.

Clause 136 provides for the making of regulations under the proposed Act.

Clause 137isaformal provision giving effect to Schedule 6 to amend certain other
Acts set out in that Schedule.

Clause 138 repeals the Optometrists Act 1930 and the Optometrists
Regulation 1995.

Clause 139 is a forma provison giving effect to Schedule 7 (Savings and
trangitional provisions).

Clause 140 requires the Minister to review the Act after 5 years.

Schedules

Schedule 1 contains provisons relating to the making of applications for
registration, procedures for dealing with applications, inquiries concerning
entitlement to and digibility for registration, the keeping and dteration of the
Register, annua registration fees and removal from and dteration of the Register.

Schedule 2 contains provisions relating to the members of the Board.

Schedule 3 contains provisions relating to the procedure of the Board.
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Schedule 4 contains provisions relating to the members and procedure of the
Committee.

Schedule 5 contains provisions relating to proceedings before the Tribund.
Schedule 6 makes consequentiad amendments to various Acts.

Schedule 7 contains savings and trangtional provisions consequent on the
enactment of the proposed Act.
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No , 2001

A Bill for

An Act to provide for the registration of optometrists; to repea the Optometrists
Act 1930; and for other purposes.




Clause 1

Part 1

Optometrists Bill 2001

Preliminary

The Legidature of New South Wales enacts.

Part 1 Preliminary

1 Name of Act

This Act is the Optometrists Act 2001.

2 Commencement

This Act commences on a day or days to be appointed by
proclamation.

3 Object of Act

The object of thisAct isto protect the hedlth and safety of members of
the public by providing mechanismsto ensure that optometrists are fit
to practise.

4 Definitions
(1) InthisAct:

Board means the Optometrists Registration Board constituted under
this Act.

Chairperson means the Chairperson of the Tribunal.

Commisson means the Hedth Care Complaints Commission
constituted under the Health Care Complaints Act 1993.

Committee means the Optometry Care Assessment Committee
constituted under this Act.

competence to practise optometry has the meaning give by section 9.

complaint means a complaint against an optometrist under Part 4
(Complaints and disciplinary proceedings).

conduct means any act or omission.

criminal finding means afinding by a court that a person is guilty of
an offence without proceeding to conviction.

Note. Section 121 makes special provision with respect to the application for the
purposes of this Act of the Criminal Records Act 1991 in respect of criminal
findings.

Deputy Chairperson means a Deputy Chairperson of the Tribunal.
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Optometrists Bill 2001 Clause 4

Preliminary

Part 1

Director-General means the Director-Genera of the Department of
Hedlth.

exercise afunction includes perform a duty.
function includes a power, authority or duty.

health registration Act has the same meaning as in the Health Care
Complaints Act 1993.

Impaired Registrants Pand means an Impaired Registrants Panel
congtituted under this Act.

impairment has the meaning given by section 10.

Mutual Recognition laws means the Mutual Recognition Act 1992 of
the Commonwedth and the Trans-Tasman Mutual Recognition
Act 1997 of the Commonweslth.

professonal misconduct is defined in Pat 4 (Complaints and
disciplinary proceedings).

Register means the Register of Optometrists kept by the Board under
thisAct.

registered means registered under this Act.
Registrar means the Registrar of the Board.

registration authority has the same meaning as in the Health Care
Complaints Act 1993.

sex/violence criminal finding means a crimina finding for a
sex/violence offence.

sex/violence offence means an offence involving sexua activity, acts
of indecency, child pornography, physicad violence or the threat of
physicd violence.

Tribunal meansthe Optometrists Tribunal constituted under this Act.

unsatisfactory professional conduct is defined in Part 4 (Complaints
and disciplinary proceedings).

5 Notes

Notes included in this Act are explanatory notes and do not form part
of thisAct.

6 Mutual Recognition laws

This Act does not limit or otherwise affect the operation of the Mutual
Recognition laws.
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Clause 7

Part 2

Optometrists Bill 2001

Registration

Part 2 Registration

7 Registration necessary for certain representations

(1) A personwhoisnot aregistered optometrist must not indicate that the
person practises optometry or is quaified to practise optometry.
Maximum penaty: 50 pendty units.

(2) Without limiting the ways in which a person may be taken to have
indicated that the person is qualified to practise optometry or that the

person practises optometry, apersonistakento have soindicated if the
Person Uses.

@

()
(©

any name, initids, word, title, symbol or description that
(having regard to the circumstances in which it is used)
indicates, or is capable of being understood to indicate, or is
calculated to lead a person to infer, that the person is qualified
to practise optometry or that the person practises optometry, or

thetitle or description of “optician”, or
any name, title or description prescribed by the regulations.

Note. Section 10AE of the Public Health Act 1991 restricts the prescribing of
contact lenses, spectacle lenses and other optical appliances by persons who are
not registered optometrists or medical practitioners.

8 Qualifications for registration

(1) A person has the necessary qualifications for registration as an
optometrist if the person:

@
()

(©

(d)

has such qualifications asmay be prescribed by the regulations,
or

has successfully completed a course of study that is recognised
by the Board as mesting criteria prescribed by the regulations
for the purposes of this paragraph, or

has such qualifications as may be approved by the Board on the
recommendation of an accreditation body recognised by the
Board for the purposes of this section, or

has passed an examination arranged or approved by the Board
to assess the person’ s competence to practise optometry.
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Optometrists Bill 2001 Clause 8

Registration Part 2

9

10

11

(2) Aneducational or training ingtitution may apply to the Board for the
recognition by the Board (under subsection (1) (b)) of a course of
study offered by the ingtitution. The institution may make application
to the Administrative Decisions Tribunal for areview of the decison
of the Board on the application.

(3) In determining for the purposes of subsection (1) (b) whether a
particular course of study meets the criteria prescribed by the
regulations, the Board may have regard to and rely on any findings
made on an assessment prepared for the Board in respect of the course
of study.

(4) Inthissection:

qualification means a degree, diploma, certificate or other academic
award conferred or awarded for the successful completion of acourse
of training in optometry.

Competence

For the purposes of this Act, a person is competent to practise
optometry only if the person has sufficient physical capacity, mental
capacity and skill to practise optometry and has sufficient
communication skills for the practice of optometry, including an
adeguate command of the English language.

Impairment

(1) For the purposes of this Act, a person suffers from an impairment if
the person suffers from any physical or mental impairment, disability,
condition or disorder that detrimentaly affects or is likely to
detrimentdly affect the person’ sphysical or menta capacity to practise
optometry.

(2) For the purposes of this Act, a person who habitualy abuses a cohol
or is addicted to a deleterious drug is taken to suffer from an
impairment.

Full registration

(1) A person is entitled to registration as an optometrist if the Board is
satisfied that the person hasthe necessary qualificationsfor registration
as an optometrist and is of good character.

(2) Registration under this section isfull registration.
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Clause 11

Part 2

Optometrists Bill 2001

Registration

12

3)
(4)

An entitlement to full registration does not prevent conditions being
imposed on that registration in accordance with this Act.

Schedule 1 (Registration procedures) has effect with respect to full
registration.

Note. By virtue of section 20 of the Mutual Recognition Act 1992 of the
Commonwealth a person is entitled to be registered as an optometrist if the person
is registered in another State or a Territory for an equivalent occupation (if that
State or Territory participates in the mutual recognition scheme). The entitlement
arises once the person lodges a notice under section 19 of that Act and, until
registered under this Act, the person is then deemed (by section 25 of that Act) to
be registered. See also the Trans-Tasman Mutual Recognition Act 1997 of the
Commonwealth.

Provisional registration

1)

2
3

(4)

)

(6)

Regigtration as an optometrist may be granted:

(@ to aperson entitled to full registration, pending the Board's
determination of the person’ sapplicationfor full registration, or

(b) to a person who will be entitled to full registration when a
degree, diploma, certificate or other academic award to which
the person is entitled is granted or conferred, pending its grant
or conferral.

Registration under this section is provisional registration.

Provisiona registration isgranted by the Board or the President. In the
President’s absence it can be granted by any member of the Board
authorised by the Board to do so. Provisiona registration isgranted by
the grant of a certificate of provisona registration.

A person granted provisiona registration is a registered optometrist
until the registration expires or is cancelled. Provisona registration
expireson the date stated in the certificate or such later date asmay be
fixed by the Board.

The Board may impose such conditions as it thinks fit on a person’s
provisiond registration and may at any time remove, add to or vary
those conditions by notice in writing to the registered person.

The Board may cance a person’s provisional registration for any
reason that the Board considers proper. Cancellation does not affect
any application for registration by the person.
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Optometrists Bill 2001 Clause 12

Registration

Part 2

()

If a person granted provisiona registration is granted full registration
before the person’s provisiona registration expires, the person’s full
registration dates from the granting of provisiond registration, unless
the Board decides otherwise.

13 Temporary registration

(1)

2
3

(4)

)

(©)

()

8

Registration for alimited period may be granted to aperson who isnot
normally resident in New South Wales, for the purpose of enabling the
person to carry out educationa or research activities or such other
activities as the Board considers to be in the public interest.

Regigtration under this section istemporary registration.

Temporary registration can only be granted to a person:

(@  whoisregistered asan optometrist in accordance with alaw in
force in the person’s normal place of resdence providing for
the registration or certification of optometrigts, or

(b)  who holds such qudifications or has such experience in the
practice of optometry asthe Board considerssatisfactory for the

purposes of temporary registration.

Temporary registration is granted by the Board by the grant of a
certificate of temporary registration.

A person granted temporary registration isaregistered optometrist until
the temporary registration expires or is cancelled. Temporary
registration expires on the date stated in the certificate unless the
period of temporary registration is extended.

The Board may extend and further extend a period of temporary
registration by the issue of a further certificate of temporary
registration.

The Board may cancel aperson’ stemporary registration for any reason
that the Board considers proper. Cancellation does not affect any
application for full registration by the person.

The Board may impose such conditions as it thinks fit on the
temporary registration of aperson and may at any time remove, add to
or vary those conditions by notice in writing to the registered person.
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Clause 14

Part 2

Optometrists Bill 2001

Registration

14 Power to refuse or impose conditions on full registration

(1)

2

3)

(4)

The Board may refuse to register a person who would otherwise be
entitled to full registration if:

(@ the Boad is of the opinion, following an inquiry under
Schedule 1, that the person is not competent to practise
optometry or suffers from an impairment, or

(b)  the person has been convicted of or made the subject of a
crimina finding for an offence, ether in or outside the State,
and the Board is of the opinion that the circumstances of the
offence are such as to render the person unfit in the public
interest to practise optometry, or

() the person’s registration under a health registration Act has
been cancelled or suspended because of conduct that would (if
the person were aregistered optometrist) authorise cancellation
or suspension of the person’s registration under this Act, or

(d) the person’sregistration or certification under an optometrists
registration law has been cancelled or suspended because of
conduct that would (if it occurred in New South Wales and the
person were aregistered optometrist) authorise cancellation or
suspension of the person’s registration under this Act.

Asan dternative to refusing to register a person under subsection (1),
the Board may grant the person registration subject to conditionsif the
Board considers that refusal of registration is not warranted and that
the person should be granted registration subject to appropriate
conditions.

Conditions of registration may rel ate to the duration of registration, the
aspects of the practice in which the person may be engaged, and any
other matters, as the Board thinks appropriate.

Note. The Mutual Recognition laws also provide for the imposition of conditions on

registration. Conditions can also be imposed on a person’s registration as a result
of disciplinary proceedings to which the person has been subject.

In this section:

optometrists registration law means any law of a place outside the
State that provides for the registration or certification of optometrists.
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Optometrists Bill 2001

Registration

Clause 15

Part 2

15 Cancellation and suspension of registration

(1) A person ceasesto beregistered asan optometrist if the person’ sname
is removed from the Register. A reference in this Act to the
cancellation of an optometrist’s registration is a reference to the
removal of the optometrist’s name from the Register.

(2) A personwhoseregistration asan optometrist issuspended istaken not
to be a registered optometrist during the period of the suspension,
except for the purposes of Part 4 (Complaints and disciplinary
proceedings).

16

17

Restrictions on registration of deregistered persons

(1) A person cannot apply for registration (and any such application must
be rgected) if:

@

()

the person’ sregistration is cancelled pursuant to an order of the
Chairperson or a Deputy Chairperson, the Tribund or the
Supreme Court, or

the Chairperson or a Deputy Chairperson, the Tribunal or the
Supreme Court orders that the person not be re-registered.

(2) The only way such a person can again be registered is on a review
under Divison 3 of Pat 6 of the order by which the person’s
registration was cancelled.

Appeals concerning registration

(1) A person who is aggrieved by any of the following decisions of the
Board may apped to the Tribuna against the decision:

@
()
©
(d)

©

the Board' s refusal to grant the person full registration,
the Board' s refusal to grant the person temporary registration,

the Board's decision to refuse to register the person under
section 14 or to grant the person registration subject to
conditions under that section,

theBoard’ scancellation of the person’ sprovisiona registration
or temporary registration,

the Board's refusal to register the person under clause 28
(Entitlement to re-registration if fee paid) of Schedule 1.
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Clause 17

Part 2

Optometrists Bill 2001

Registration

2

3)

(4)
)

(6)

()

An appea must be made within 28 days (or such longer period as the
Chairperson may allow inaparticular case) after notice of thedecision
is given to the person. The gppedl is to be lodged with the Registrar
who isto refer it to the Tribunal.

If the decision in respect of which an apped is made was made as a
consequence of an inquiry held by the Board, the appeal isto be dealt
with by way of rehearing and fresh evidence or evidencein addition to
or in subgtitution for the evidence received at theinquiry may begiven.

An gppeal does not affect any determination with respect to which it
is made until the appeal is determined.

When it determines an appedl, the Tribuna may dismiss the appeal or
order that the decision of the Board be revoked and replaced by a
different decision made by the Tribuna and specified inthe order. The
Tribunal may aso make such ancillary orders as it thinks proper.

The Tribund’ sdecision istaken to be adecision of the Board (but this
does not confer aright of appea under this section in respect of the
Tribuna’s decision).

No appedl liesunder thisAct against adecision of the Board under the
Mutual Recognition laws in relation to its functions under that Act.

Note. The Mutual Recognition laws provide that a person may, subject to the
Administrative Appeals Tribunal Act 1975 of the Commonwealth, apply to the
Administrative Appeals Tribunal for a review of a decision of a local registration
authority in relation to its functions under the Mutual Recognition laws. Those
functions include registration, the imposition or waiver of conditions on registration
and the postponement, refusal or reinstatement of registration.
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Optometrists Bill 2001 Clause 18

Practice of optometry Part 3
Conduct of practice Division 1

Part 3 Practice of optometry

Note. Section 10AE of the Public Health Act 1991 restricts the prescribing of contact lenses,
spectacle lenses and other optical appliances by persons who are not registered optometrists or
medical practitioners.

Division 1 Conduct of practice

18

19

Use of titles

(1) A registered optometrist must not use the title “doctor” in the course
of the practice of optometry unless the optometrist is the holder of a
qudification conferred by a university that entitles the optometrist to
use that title and that qualification is a recognised qudification at the
time the optometrist usesthe title.

Maximum penalty: 10 penaty units.
(2) Inthissection:

recognised qualification means:

(@ a qudification that is prescribed by the regulations as a
recognised qudification, or

(b)  when no qudification is prescribed under paragraph (a), a
qudification that isfor the time being recognised by the Board
for the purposes of this section.

Note. See also section 105 (Use of misleading titles etc) of the Medical Practice
Act 1992.

Use of specialist title

(1) A registered optometrist must not in the course of the practice of
optometry usethetitle“specidist”, or any other title prescribed by the
regulations for the purposes of this section, unless the use of the title
by the optometrist has been approved by the Board.

Maximum penalty: 10 penaty units.

(2) Anapprova under this section may be given subject to conditionsand
the conditions to which an approval is subject may be added to, varied
or removed by the Board by notice in writing to the optometrit.

(3) Anapprova under thissection may berevoked by the Board by notice
in writing to the optometrist.
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Clause 20

Part 3

Division 1

Optometrists Bill 2001

Practice of optometry
Conduct of practice

20 Code of professional conduct

(1)

2

3)

(4)
®)

(6)

The Board may establish a code of professiona conduct setting out
guidelines that should be observed by registered optometristsin their
professiona practice. The Board may from time to time amend or
replace a code of professional conduct.

The Minister may require the Board to devel op guidelines relating to
any conduct of registered optometrists that the Minister considers
should be the subject of a code of professiona conduct.

For that purpose, the Minister may:
(@  direct the Board to establish a code of professional conduct, or

(b)  direct the Board to amend or replace a code of professional
conduct,

so that the code includes guidelines relating to that conduct.
The Board is to comply with any such direction of the Minister.

The provisons of a code of professona conduct are a relevant
congderation in determining for the purposes of this Act what
constitutes proper and ethical conduct by an optometrist.

The procedure for the establishment of acode of professiona conduct
isasfollows:

(@  theBoard isto prepare a proposed codein draft form and isto
prepare an impact assessment statement for the proposed code
in accordance with such requirementsasthe Minister may from
time to time determine,

(b) the draft code and impact assessment statement are to be
publicly exhibited for a period of at least 21 days,

() theBoardisto seek public comment on the draft code during
the period of public exhibition and public comment may be
made during the period of public exhibition and for 21 days (or
such longer period as the Board may determine) after the end
of that period,

(d) the Board is to submit the draft code to the Minister for
approva together with areport by the Board giving details of
public comment received during the period alowed for public
comment and the Board' s response to it,

() the Board is not to establish the draft code as a code of
professional conduct unless the Minister approves the draft.
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Optometrists Bill 2001 Clause 20

Practice of optometry Part 3
Conduct of practice Division 1
(7) The procedure for the amendment or replacement of a code of

professiona conduct is the same as for the establishment of the code
unless the Minister otherwise directs in respect of a particular
amendment.

21 Authority for use of drugs by optometrists

22

(1)

2

3)

4)

(1)

The Board may grant a registered optometrist an authority for the
purposes of section 17B of the Poisons and Therapeutic Goods Act
1966. The Board is hot to grant such an authority unless satisfied that
the optometrist meetscompetency standards approved by the Board for
the use of poisons and restricted substances in the practice of
optometry.

Different competency standards may be approved for different poisons
and regtricted substances, and different classes of authority may be
granted under this section in respect of the different poisons and
restricted substances for which competency standards are approved.

An authority under this section may be granted subject to conditions.
The conditions of an authority may beatered or added to by the Board
at any time by notice in writing to the optometrist.

The Board may withdraw an authority under this section at any time
by notice in writing to the optometri<t.

Note. Section 17B of the Poisons and Therapeutic Goods Act 1966 authorises an
optometrist who holds an authority under this section to possess, use, supply or
prescribe, for the purposes of the practice of the optometrist's profession, such
poisons and restricted substances as may be approved by the Director-General
from time to time. Different poisons and restricted substances may be approved by
the Director-General in respect of different classes of authority under this section.

Disclosure to patients

The regulations may make provison for or with respect to the
following:

(@ requiring an optometrist who refers a patient to another
provider of eye care services, for the provison of eye care
services to the patient, to disclose to the patient details of any
financid or other interest that the optometrist has in the
business of that other provider,

(b)  requiring an optometrist who provides optometrica servicesin
the optometrist’s capacity as an employee to provide hisor her
name to patients.
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Clause 22

Part 3

Division 1

Optometrists Bill 2001

Practice of optometry
Conduct of practice

(20 Anoptometrist must comply with the requirements of the regulations
under this section.

Maximum penaty: 20 pendty units.

23 Restrictions on carrying on business of optometry

(1) A person (including abody corporate) must not carry on the business
of the practice of optometry unless the person:

@
()
©

()

©

is aregistered optometrist, or
is an incorporated practice, or

is an exempt person and is carrying on that business in

accordance with:

0] the conditions imposed by subsection (3), and

(i) any conditions and limitations imposed by the
regulations, or

caries on the busness as or for the legad persond
representative of a deceased optometrist who before desth
carried on that business, and the business is not carried on for
a period exceeding 12 months following the death of the
deceased optometrist, or such further period as the Board may
alow inwriting, or

isaperson, or amember of aclass of persons, prescribed by the
regulations as entitled to carry on the business of the practice of
optometry.

Maximum penalty: 50 penaty units.

(2) Theregulationsmay impose conditionsand limitationson the carrying
on of the business of optometry by an exempt person.

(3) An exempt person may carry on the business of the practice of
optometry if the businessis carried on:

@

()

at premisesinwhich it wasbeing carried onimmediately before
thereped of section 35 of the Optometrists Act 1930 or, inlieu
of those premises, at other premises which are not more than 8
kilometres distant from the premises at which the businesswas
carried on immediately before that repeal, and

without any dteration in the name under which the business
was being carried on immediately before that repeal, and
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Optometrists Bill 2001 Clause 23

Practice of optometry Part 3
Conduct of practice Division 1

(4)

Division 2

() by orunderthe persona supervision and control of aregistered
optometrist whose name is prominently and legibly displayed
upon the premises at which the businessis carried on.

In this section:

defacto partner of adirector means a person with whom the director
has a de facto relationship (within the meaning of the Property
(Relationships) Act 1984).

exempt person means a person who was, immediately before the
reped of section 35 of the Optometrists Act 1930, lawfully carrying on
the business of the practice of optometry under that section.

family member of adirector means:

(@  aspouse, defacto partner, parent, child, brother or sister of the
director, or

(b) a person who has a reationship with the director that is
prescribed by the regulationsfor the purposes of thisdefinition.

incorporated practice means a body corporate that has the following
attributes:

(@  dl the shareholders and directors of the corporation are either
registered optometrists or family members of a director or
directorswho is or are registered optometrists,

(b)  thecontrollinginterest inthe body corporateisheld by aperson
whoisaregistered optometrist or by personswho areregistered
optometrists.

Returns and information

24  Annual return to be submitted

1)

A registered optometrist must, on or before the return date in each
year, furnish in writing to the Board in aform approved by the Board
areturn for the return period specifying the following information:

(@  details of any conviction of the optometrist for an offence in
this State or elsewhere during the return period (together with
details of any penaty imposed for the offence),
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Clause 24

Part 3
Division 2

Optometrists Bill 2001

Practice of optometry
Returns and information

()

(©

()

©

(f)

9

(h)

()
0)

detail s of the making of a sex/violence crimina finding against
the optometrist for an offence, in this State or el sewhere, during
the return period (together with details of any penaty imposed
for the offence),

details of the making of a crimina finding against the
optometrist for an offence committed in the course of the
practice or purported practice of optometry, in this State or
elsewhere, during thereturn period (together with details of any
penalty imposed for the offence),

details of any criminal proceedings pending against the
optometrist a the end of the return period, in this State or
elsawhere, for a sex/violence offence alleged to have been
committed in the course of the practice or purported practice of
optometry,

details of any criminal proceedings pending against the
optometrist a the end of the return period, in this State or
elsawhere, for a sex/violence offence aleged to have been
committed against a minor or to involve child pornography
(whether or not aleged to have been committed in the course
of the practice or purported practice of optometry),

details of any dgnificant illness (physical or mental) from
which the optometrist suffered a any time during the return
period and that may reasonably be thought likely to
detrimentally affect the optometrist’s physical or menta
capacity to practise optometry,

details of any suspension of, cancellation of, or imposition of
conditions on, the registration of the optometrist as an
optometrist in another jurisdiction (either within Australia or
elsawhere) during the return period,

details of any suspension of, cancellation of, or imposition of
conditionson, any registration of the optometrist under ahedlth
registration Act during the return period,

a statement as to whether the optometrist is registered under a
hedlth registration Act as a the date of the return,

a statement as to whether the optometrist has been refused
registration as an optometrist in another jurisdiction (either
within Australia or € sewhere) during the return period,
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Optometrists Bill 2001 Clause 24

Practice of optometry Part 3
Returns and information Division 2

25

(k)  detailsof any continuing professiona education undertaken by
the optometrist during the return period,

()  suchother information as may be prescribed by theregulations.

(2) The Board may require a return under this section to be verified by
statutory declaration.

(3) Theregulations may provide that subsection (1) (a) does not apply in
respect of particular offences.

(4) Inthissection:

return date means a date notified to optometrists by the Board in
writing at least 1 month in advance.

return period meansthe period of 12 months ending 2 months before
the return date.

Notification of convictions, criminal findings and charges

(1) A registered optometrist must notify the Board inwriting within 7 days
after:

(@ theoptometrist is convicted of an offence or made the subject
of a sex/violence crimind finding for an offence, in this State
or esewhere, giving details of the conviction or crimina
finding and any penaty imposed for the offence, or

(b)  crimina proceedings are commenced against the optometrist,
in this State or elsewhere, in respect of a sex/violence offence
alleged to have been committed in the course of the practice or
purported practice of optometry, or

()  crimina proceedings are commenced against the optometri<t,
in this State or elsewhere, in respect of a sex/violence offence
alleged to have been committed against a minor or to involve
child pornography (whether or not dleged to have been
committed in the course of the practice or purported practice of
optometry).

(2) Theregulations may provide that subsection (1) (&) does not apply in
respect of particular offences.
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Clause 26 Optometrists Bill 2001

Part 3 Practice of optometry
Division 2 Returns and information

26 Courts to provide information on convictions

(1) Assoon aspracticable after aregistered optometrist is convicted of an
offence or asex/violence crimind finding is made against aregistered
optometrist, the Clerk or other proper officer of the court must (if the
court is aware that the person is a registered optometrist) notify the
Board of the conviction or criminal finding together with detailsof any
penaty imposed for the offence.

(2) Theregulationsmay providethat this section does not apply in respect
of particular offences.

27 Referral of mental health matters to Registrar

If aregistered optometrist becomesamentally incapacitated person, the
person prescribed by the regulations must cause notice of that fact to
be given to the Registrar in accordance with the regulations.
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Optometrists Bill 2001 Clause 28
Complaints and disciplinary proceedings Part 4
Interpretation Division 1

Part 4 Complaints and disciplinary proceedings

Division 1

Interpretation

28 Meaning of “professional misconduct”

For the purposes of this Act, professonal misconduct, in relation to
aregistered optometrist, means unsatisfactory professiona conduct of
asufficiently serious natureto justify suspension or cancellation of the
optometrist’ s registration.

29 Meaning of “unsatisfactory professional conduct”

(1) For the purposes of this Act, unsatisfactory professional conduct, in
relation to aregistered optometrist, includes any of the following:

@

()
©

(d)

©

(f)
@

any conduct by the optometrist that demonstrates a lack of
adequate knowledge, skill, judgment or care in the practice of
optometry,

engaging in overservicing as provided by subsection (2),

acontravention by the optometrist of aprovision of thisAct or
the Poisons and Therapeutic Goods Act 1966 or theregulations
under those Acts,

a contravention by the optometrist of a condition of the
optometrist’s registration or of an authority under section 21
(Authority for use of drugs by optometrists),

a failure without reasonable excuse by the optometrist to
comply with a direction by the Board to provide information
with respect to a complaint under this Pat againgt the
optometrist,

afailure by the optometrist to comply with an order made or a
direction given by the Board or the Tribunal under this Act,

providing optometry services under a name other than the

optometrist’s own name, unless:

0] the optometrist’s own nameis used in conjunction with
the other name and the other name is that of an
incorporated practice of which the optometrist is a
director, or
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Clause 29

Part 4

Division 1

Optometrists Bill 2001

Complaints and disciplinary proceedings
Interpretation

(h)

(i)

@
()

Division 2

(i)

(iii)

(iv)

the optometrist’s own nameis used in conjunction with
the other name and the other name is a registered
business name of the optometrist or of an incorporated
practice of which the optometrist is a director, or

the optometrist’s own nameis used in conjunction with
the other name, and the other name is the name of a
registered optometrist who (or incorporated practice
which) employs the optometrist concerned, or is the
registered business name of a registered optometrist
who (or incorporated practice which) employs the
optometrist concerned, or

the optometrigt is acting as the locum tenens of another
optometrist,

alowing the optometrist’ s name to be used in connection with
the practice of optometry at premises a which the optometrist,
or a locum tenens of the optometrist, is not in regular
attendance for the purposes of practising optometry,

any other improper or unethical conduct by an optometrist in
the course of the practice of optometry.

(2 An optometrist engages in overservicing if the optometrit, in the
course of professiona practice:

provides a service in circumstances in which provision of the
serviceisunnecessary, not reasonably required or excessive, or

engagesin conduct prescribed by the regul ations as congtituting
oversarvicing.

(3) Inthissection:
incorporated practice has the same meaning as in section 23.

Complaints

30 Grounds for complaints
(1) A complaint may be made under this Act concerning:
the professiona conduct of a registered optometri<t, or

@
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Optometrists Bill 2001 Clause 30

Complaints and disciplinary proceedings Part 4
Complaints

Division 2

31

32

33

2

3)
(4)

(b) the provison of an optometrica service by a registered
optometrist.

Note. Subsection (1) ensures consistency between this Act and the Health Care

Complaints Act 1993 with respect to the kinds of complaints that can be made

about registered optometrists.

Without limiting the generality of subsection (1), acomplaint may be

made that a registered optometrist:

(@ has, dther in or outside New South Wales, been convicted of
or madethe subject of acrimina finding for an offence, and the
circumstances of the offence are such as to render the
optometrist unfit in the public interest to be registered as an
optometrist, or

(b)  isguilty of unsatisfactory professional conduct or professional
misconduct, or

(¢)  isnot competent to practise optometry, or
(d) suffersfrom animpairment, or
(¢ isnot of good character.

A complaint need not be made in termsthat are strictly in accordance
with the terminology of this section.

In determining for the purposes of this Act whether an optometrist is
of good character regard may be had to conduct of the optometrist
before becoming registered as an optometrist.

Complaint can be made even if person no longer registered

A complaint about a registered optometrist may be made and dedlt
with even though the optometrist has ceased to be registered. For that
purpose, a reference in this Part to an optometrist or registered
optometrist includes a reference to a person who has ceased to be
registered or whose registration is suspended.

Who can make a complaint

Any person (including the Board) can make a complaint.

Complaints to be made to the Board

Complaints are to be made to the Board and are to be lodged with the
Regidtrar.

Note. Complaints may also be made to the Commission.
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Clause 34

Part 4
Division

2

Optometrists Bill 2001

Complaints and disciplinary proceedings
Complaints

34 Form of complaint

35

36

(1)
2

3)

(4)

A complaint must be in writing, must identify the complainant and
must contain particulars of the allegations on which it is founded.

A complaint must be verified by statutory declaration unless the
complaint is made by:

(@ ajudicid officer within the meaning of the Judicial Officers
Act 1986, or

(b)  acoroner, or
(¢ theMiniger, or
(d) the Director-Generd, or

() the chief executive officer (however described) of a public
health organisation (within the meaning of the Health Services
Act 1997), or

()  the Commission, or
(g aperson or body prescribed by the regulations.

The Board may consider and investigateacomplaint evenif it doesnot
comply with the requirements of this section (except the requirement
that it identify the complainant) but must not proceed to deal with the
complaint under this Part until they are complied with.

The Board may require the complainant to provide further particulars
of acomplaint.

Board to notify Commission of complaints

The Board must notify the Commission of any complaint made under
this Part and this is to be done as soon as practicable after the
complaint is made.

Board to notify person against whom complaint is made

(1)

2

Written notice of the making of a complaint, the nature of the
complaint and the identity of the complainant is to be given by the
Board to the optometrist against whom the complaint is made, as soon
as practicable after the complaint is made.

Notice is not required to be given if the Commission is handling the
complaint.
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Optometrists Bill 2001 Clause 36

Complaints and disciplinary proceedings Part 4
Complaints Division 2
(3) Noticeisnot required to be given if the giving of the notice will or is

37

38

39

likely to:
(@  prejudice the investigation of the complaint, or
(b)  placethe hedlth or safety of aperson at risk, or

() placethe complainant or another person at risk of intimidation
or harassment.

Investigation of complaint by Board

The Board may make such inquiries concerning a complaint as it
thinks fit.

Role of the Commission

(1)

2

Before the Board deals with or refers a complaint under this Part, the
Board and the Commission must consult in order to see if agreement
can be reached between them as to the course of action to be taken
concerning a complaint.

Divison 2 of Part 2 of the Health Care Complaints Act 1993 applies
to the consultation and the outcomes of the consultation.

How complaints are dealt with

1)

When a complaint is made, the Board may at any time decide:
(@  torefer the complaint for investigation by the Commission, or

(b) to refer the complaint for conciliation in accordance with
section 13 (2) of the Health Care Complaints Act 1993, or

() to refer the complaint to the Optometry Care Assessment
Committee under Division 3, or

(d) to refer the matter to an Impaired Registrants Panel under
Part 5, or

() toded withthe complaint by inquiry at a meeting of the Board
under Divison 4, or

()  torefer the complaint to the Tribunal, or

(g) toded withthecomplaint by directing the optometrist to attend
counsdlling, or

(h)  to deal with the complaint by providing advice or making
recommendations to the optometrist, or

(i)  todeclineto ded with or dismissthe complaint.
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Clause 39

Optometrists Bill 2001

Complaints and disciplinary proceedings
Complaints

Part 4
Division 2
)
©)
(4)
(5
(6)
40

If the Commission recommends to the Board in accordance with the
Health Care Complaints Act 1993 that a complaint (whether made
under that Act or this Act) be dedlt with by inquiry at amesting of the
Boad under Divison 4, the Board must comply with that
recommendation (but only if the complaint is of a kind that can be
made under this Act).

The Board may decline to ded with a complaint if the optometrist
concerned has ceased to be registered.

The Board may decline to deal with a complaint if the complainant
fails to provide further particulars required by the Board.

A complaint may be withdrawn by the complainant at any time. The
Board and the Commission are to consult as to whether the complaint
should be proceeded with in the public interest.

TheBoardisto notify the optometrist of any action taken by the Board
under this section.

Serious complaints must be referred to Tribunal

(1)

2

3)

(4)

Both the Board and the Commission are under a duty to refer a
complaint to the Tribuna if at any time either forms the opinion that
it may, if substantiated, provide grounds for the suspension or
cancellation of the optometrist’s registration.

However, either the Board or the Commission may decide not to refer
the complaint to the Tribunal if of the opinion that the alegations on
which the complaint is founded (and on which any other pending
complaint against the optometrist is founded) relate solely or
principaly to the physical or mental capacity of the optometrist to
practise optometry.

If the Board decides not to refer the complaint to the Tribund, the
Board must instead deal with the complaint at a meeting of the Board
under Division 4. If the Commission decides not to refer the complaint
to the Tribuna, the Commission must instead refer the complaint to
the Board.

This section does not require the Board or the Commission to refer a
complaint that the Board or Commisson thinks is frivolous or
vexatious.
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Optometrists Bill 2001 Clause 41

Complaints and disciplinary proceedings Part 4
Complaints

Division 2

41 Medical examination of optometrist

42

(1)

2

3

(4)

)

(6)

(1)

The Board may, before or while taking any action under this Part or
Part 5 (Impairment), by noticeto theoptometrist concerned, requirethe
optometrist to undergo an examination at the Board's expense by a
medical practitioner, or other appropriate health professional, specified
in the notice, a any reasonable time and place specified in the notice.

A failure by an optometrist, without reasonable cause, to comply with
anotice given under this section to undergo an examination is, for the
purposes of thisPart or any inquiry or appeal under this Part, evidence
that the optometrist does not have sufficient physica and mental

capacity to practise optometry.
A medical practitioner or other health professional who conducts an
examination under this section is to report to the Board on the results

of the examination. The Board isto provide acopy of thereport to the
optometrist.

A person must not directly or indirectly make arecord of or divulgeto
any person any information contained in a report to the Board under
this section that has come to the person’ s notice in the exercise of the
person’ sfunctionsunder this Act, except for the purpose of exercising
functions under this Act.

Maximum penaty: 50 pendty units.

A person cannot be required in civil proceedings in any court to
produce or permit access to any report made to the Board under this
section or to divulge the contents of any such report.

In this section:

court includes any tribunal, authority or person having power to
requirethe production of documents or the answering of questions but
does not include the Tribund.

report includes a.copy, reproduction and duplicate of the report or any
part of the report, copy, reproduction or duplicate.

Notification of orders to employer and others

The Board is required to give notice of any order made in respect of a
registered optometrist under this Act, or the placing of conditions on
the registration of a registered optometri<t, to the following persons:

(@  theemployer (if any) of the optometrist concerned,
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Clause 42

Part 4

Division 2

Optometrists Bill 2001

Complaints and disciplinary proceedings
Complaints

Division 3

43

()

(©

()

the chief executive officer (however described) of any public
health organisation (within the meaning of the Health Services
Act 1997) in respect of which the optometrist concerned is a
viditing practitioner or is otherwise accredited,

the chief executive officer (however described) of any private
hospital or day procedure centre (within the meaning of the
Private Hospitals and Day Procedure Centres Act 1988) in
respect of which the optometrist concerned is accredited,

the chief executive officer (however described) of any nursing
home (within the meaning of the Nursing Homes Act 1988) in
respect of which the optometrist concerned is accredited.

(2) Thenoticeisto be given within 7 days after:

@

()

in the case of an order made or conditions imposed by the
Board—the date the order is made or the conditions are
imposed, or

in any other case—the date the Board is given a copy of the
decision of the body that made the order or imposed the
conditions.

(3) The notice is to include such information as the Board considers
appropriate.

Referral of complaints to Optometry Care
Assessment Committee

Kinds of complaints that can be referred to Committee

(1) The Board may refer a complaint to the Committee only if the
Commission has decided not to investigate the complaint.

A complaint may not be referred to the Committee if it isacomplaint
that the optometrist is not of good character or has been convicted of
or made the subject of a crimind finding for an offence.

This section does not operate to limit the Committee in the exercise of
its functions under this Division in respect of any matter that arisesin
the course of the Committee' sinvestigation of a complaint.

2

3
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Optometrists Bill 2001 Clause 44

Complaints and disciplinary proceedings Part 4
Referral of complaints to Optometry Care Assessment Committee Division 3

44  How complaints are dealt with

45

(1)

2

3)
(4)

When a complaint is referred to the Committee, the Committee is to
investigate the complaint and may in any particular case encouragethe
complainant and the optometrist against whom the complaint is made
to settle the complaint by consent.

The Committee may obtain such optometrical, medical, legd, financia
or other advice as it thinks necessary or desrable to enable it to
exercise its functions.

The Committee may not determine acomplaint referred to it except by
settlement by consent.

The Committee is to make a report to the Board on a complaint
referred to it whether or not it is able to effect settlement of the
complaint by consent.

Skills testing of optometrist

(1)

2

3)

(4)

)

The Committee may, by notice to the optometrist who isthe subject of
a complaint referred to the Committee, require the optometrist to
undergo skills testing a the Board's expense by an appropriately
qudified person specified in the notice, at any reasonable time and
place specified in the notice.

A failure by an optometrist, without reasonable cauise, to comply with
a notice given under this section to undergo skills testing is, for the
purposes of thisPart or any inquiry or gppeal under this Part, evidence
that the optometrist does not have sufficient skill to practise optometry.

The person who conducts skills testing under this section isto report
to the Committee on the results of the examination. The Committeeis
to provide a copy of the report to the optometri<t.

A person must not directly or indirectly make arecord of or divulgeto
any person any information contained in a report to the Committee
under this section that has come to the person’s notice in the exercise
of the person’s functions under this Act, except for the purpose of
exercising functions under this Act.

Maximum penaty: 50 pendty units.

A person cannot be required in civil proceedings in any court to
produce or permit access to any report made to the Committee under
this section or to divulge the contents of any such report.
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Clause 45 Optometrists Bill 2001

Part 4 Complaints and disciplinary proceedings

Division 3 Referral of complaints to Optometry Care Assessment Committee
(6) Inthissection:

court includes any tribunal, authority or person having power to
require the production of documents or the answering of questions but
does not include the Tribunal.

report includes acopy, reproduction and duplicate of the report or any
part of the report, copy, reproduction or duplicate.

46 Recommendations of the Committee

(1)

2

3)

4)

)

(©)

The Committee's report to the Board may include such
recommendations with respect to the complaint as the Committee
considers appropriate, including (without being limited to) any of the
following recommendations:

(@  arecommendation that the Board dea with the complaint by
inquiry a a meeting of the Board as a complaint of
unsatisfactory professiona conduct,

(b) a recommendation that the Board direct the optometrist to
attend counselling,

() arecommendation that the Board dismiss the complaint.

The Board is to provide the optometrist and the Commission with a
copy of the Committeg’s report and recommendations as soon as
practicable after the report is made.

The Board must comply with arecommendation of the Committeethat
the Board dedl with the complaint by inquiry at ameeting of the Board
as acomplaint of unsatisfactory professiona conduct.

Otherwise the Board is to alow the Commission and the optometrist
a least 21 days after they have been provided with a copy of the
Committee's report and recommendations to make submissions in
respect of the report and recommendations.

After considering the Committee’ s report and recommendations and
any submissions made by the optometrist or the Commission in respect
of the report or recommendations, the Board isto proceed to deal with
the complaint as provided by section 39.

This section is subject to section 40 (Serious complaints must be
referred to Tribund).
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Optometrists Bill 2001 Clause 47

Complaints and disciplinary proceedings Part 4
Referral of complaints to Optometry Care Assessment Committee Division 3

47 No legal representation for parties appearing before the Committee

A complainant and the optometrist against whom the complaint is
made are not entitled to be legally represented at any appearance
before the Committee.

Division 4 Dealing with complaint by inquiry at a meeting of
the Board

48 Procedures for dealing with complaint at meeting

(1) If the Board decides to deal with acomplaint by inquiry a a meeting
of the Board, the meeting is to be held in accordance with Schedule 3
and this Division.

(2) TheBoard may be assisted by alega practitioner when desaling with
acomplaint a a meeting of the Board.

(3) The Board is to provide the Commission with a copy of any
submission made to the Board by the optometrist in respect of the
complaint or in respect of any recommendation of the Committee
concerning the complaint.

49 General procedure

The procedurefor the calling of ameeting to deal with acomplaint and
for the conduct of the meeting is, subject to this Act and the
regulations, to be as determined by the Board.

50 Conduct of meeting
At amesting to deal with acomplaint, the Board:

(@  mayinformitself on any matter in such manner asit thinksfit,
and

(b)  may receive written or oral submissions, and

() isto proceed with as little formality and technicality, and as
much expedition, asthe requirements of this Act and the proper
consideration of the complaint permit, and

(d) isnot bound by rules of evidence, and

(6 may proceed to deal with the complaint in the absence of the
optometrist.
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Clause 51

Part 4

Division 4

Optometrists Bill 2001

Complaints and disciplinary proceedings
Dealing with complaint by inquiry at a meeting of the Board

51 Making submissions to inquiry

52

(1)
2

3)

(4)

®)

(6)

()

The optometrist is entitled to attend the meeting during the course of
the Board' s inquiry and to make submissions to the Board.

The Committee may, if the Board so requires, make a submission to
the Board with respect to the complaint and may for that purpose
attend the meeting during the course of the Board' sinquiry.

The Board is to afford the Commission the opportunity to make a
submission to the Board with respect to the complaint and the
Commission may for that purpose attend the meeting during the course
of the Board' sinquiry.

The Committee or the Commission may not be present at the meeting
except while actualy making a submission in accordance with this
section, unless the Board otherwise determines.

Despite subsection (4), the Commission isto be present throughout the
Board's inquiry where the complaint is the subject of a
recommendation of the Commission under section 39 (2) that it be
dedt with by inquiry a a meeting of the Board under this Division.

The optometrist is not entitled to be legally represented at the inquiry
but may be accompanied by a support person. The support person can
be alegd practitioner.

The Commissionisnot entitled to belegally represented at theinquiry.

Decision of the Board

(1)

2

3)
(4)

The Board must, within 30 days of makingitsdecision onacomplaint,
makeavailableto thecomplainant, the optometrist concerned and such
other persons as it thinks fit, awritten statement of the decision.

If the Commission made a submission to the Board with respect to the
complaint, the Board isto provide the Commission with a copy of the
written statement of the decision.

The written statement of a decision must give the reasons for the
decision.

The Board is not required to include confidential information in any
such statement. If astatement would befalse or mideadingif it did not
include the confidential information, the Board is not required to
provide the statement.
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Optometrists Bill 2001 Clause 52

Complaints and disciplinary proceedings Part 4
Dealing with complaint by inquiry at a meeting of the Board Division 4
(5) When confidentia information is not included in the statement of a

(6)

()

8

decision provided to a person or the statement is not provided to a
person because of subsection (4), the Board must give a confidential
information notice to the person.

A confidential information notice is a notice that indicates that
confidential information is not included or that the statement will not
be provided (as appropriate) and gives the reasonsfor this. The notice
must be in writing and must be given within one month after the
decision is made.

This section does not affect the power of a court to make an order for
the discovery of documents or to require the giving of evidence or the
production of documents to a court.

In this section:
confidential information means information that;

(@  has not previously been published or made available to the
public when awritten statement of a decision to which it isor
may be relevant is being prepared, and

(b) relatestothe persond or businessaffairs of aperson, other than
a person to whom the Board is required (or would, but for
subsection (4), be required) to provide awritten statement of a
decision, and

(¢ isinformation:
0] that was supplied in confidence, or
(i)  thepublication of which would reved atrade secret, or
(iii)  that was provided in compliance with a duty imposed
by an enactment, or
(iv)  theprovision of which by the Board would bein breach
of any enactment.

53 Admissibility of Board’s findings

A finding of the Board under this Division is admissible as evidence
in any legal proceedings.
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Clause 54

Optometrists Bill 2001

Part 4 Complaints and disciplinary proceedings
Division 5 Disciplinary powers of Board and Tribunal
Division 5 Disciplinary powers of Board and Tribunal

54 Powers may be exercised if complaint proved or admitted

The Board or the Tribunal may exercise any power or combination of
powers conferred on it by this Division if the Board (pursuant to an
inquiry a a meeting of the Board under Division 4) or the Tribuna
finds the subject-matter of acomplaint of akind referred to in section
30 (2) to have been proved or the person admitsto it in writing to the
Board or the Tribund.

55 General powers of the Board
(1) The Board may do any one or more of the following:

2

@
()
©
()

©
(f)
@

caution or reprimand the person,

make an order for the withholding or refunding of part or al of
the payment for the optometry services that are the subject of
the complaint,

order that the person seek and undergo medical or psychiatric
treatment or counselling,

direct that such conditions relating to the person’s practice of
optometry as it consders appropriate be imposed on the
person’s registration,

order that the person compl ete aspecified educationa courseor
COUrSes,

order that the person report on his or her optometry practice at
specified times, in aspecified manner and to specified persons,

order that the person seek and take advice, in rdation to the
management of hisor her optometry practice, from a specified
person or persons.

If the person is not registered, an order or direction can still be given
under this section but has effect only so asto prevent the person being
registered unlesstheorder iscomplied with or to require the conditions
concerned to beimposed when the personisregistered, as appropriate.
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Optometrists Bill 2001 Clause 56

Complaints and disciplinary proceedings Part 4
Disciplinary powers of Board and Tribunal Division 5

56 Power of the Board to recommend suspension or cancellation of
registration

57

(1)

2
3)

(4)

®)
(6)

The Board may recommend that the registration of an optometrist be
suspended for a specified period or cancelled if the Board is satisfied
(when it finds on a complaint about the optometrist) that the
optometrist does not have sufficient physical and mental capacity to
practise optometry.

If the optometrist is not registered, a recommendation can be made
under this section that the optometrist not be re-registered.

The Board makes its recommendation by referring the matter with its
recommendation to the Chairperson or to a Deputy Chairperson
nominated by the Chairperson.

The Chairperson or Deputy Chairperson may then makean order inthe
terms recommended or may make such other order as to the
suspension or registration of the optometrist as the Chairperson or
Deputy Chairperson thinks proper based on the findings of the Board.

An order may also provide that an application for review of the order
under Division 3 of Part 6 may not be made until after aspecified time.

Instead of making an order under this section, the Chairperson or
Deputy Chairperson may exerciseany power or combination of powers
of the Board under this Division.

Powers of the Tribunal

(1)
2

The Tribuna may exercise any power that the Board can exercise
under this Division.

The Tribunal may by order suspend a person’s registration for a
specified period or direct that aperson’ sregistration becancelledif the
Tribuna is satisfied (when it finds on a complaint about the person):

(@  that the person is not competent to practise optometry, or
(b)  that the person is guilty of professiona misconduct, or

() that the person has been convicted of or made the subject of a
crimina finding for an offence, either in or outside New South
Wales, and the circumstances of the offence are such as to
render the person unfit in the public interest to practise
optometry, or

(d) that the personis not of good character.
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Clause 57 Optometrists Bill 2001

Part 4
Division

Complaints and disciplinary proceedings
5 Disciplinary powers of Board and Tribunal

(3) An order that a person’s registration be cancelled is an order that the
person’s name be removed from the Register or (if the person has
aready ceased to be registered) that the person not be re-registered.

(4) An order may aso provide that an application for review of the order
under Division 3 of Part 6 may not be made until after aspecifiedtime.

Division 6 Powers of the Board for the protection of the
public
58 Suspension or conditions to protect the public

59

60

(1) The Board mugt, if a any time it is satisfied that such action is
necessary for the purpose of protecting the life or physical or mental
hedlth of any person:

(@& by order suspend theregistration of aregistered optometrist for
such period (not exceeding 8 weeks) asisspecified intheorder,
or

(b) impose on a registered optometrist’s registration such
conditions, relating to the optometrist’ spractising optometry, as
it considers appropriate.

(2) The Board may take such action:

(@  whether or not a complaint has been made or referred to the
Board about the optometrist, and

(b)  whether or not proceedings in respect of such a complaint are
before the Tribunal.

Power to remove or alter conditions
The Board may at any time alter or remove conditionsimposed under
this Division.

Referral of matter to Commission

(1) The Board must, as soon as practicable after taking any action under
section 58 and, in any event, within 7 days after taking that action,
refer the matter to the Commission for investigation.

(2) Thematter isto bededt with by the Commission asacomplaint made
to the Commission against the optometrist concerned.
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Optometrists Bill 2001 Clause 60

Complaints and disciplinary proceedings Part 4
Powers of the Board for the protection of the public Division 6
(3) The Commission is to investigate the complaint or cause it to be

61

(4)
)

investigated and, as soon as practicable after it has completed its
investigation, refer the complaint to the Tribuna or to the Board to be
dedlt with by inquiry at a meeting of the Board under Division 4.

Section 40 (Serious complaints must be referred to Tribunal) applies
in respect of any such action by the Commission.

This section does not apply if the Board takes action against a
registered optometrist under section 58 because the Board is of the
opinion that the optometrist suffers from an impairment.

Special provisions—impairment

(1)

2

3)

(4)

)

(6)

()

This section applies if the Board takes action against a registered
optometrist under section 58 because the Board is of the opinion that
the optometrist suffers from an impairment.

The Board must, as soon as practicable after taking that action and, in
any event, within 7 days after taking that action, notify the
Commission that it has taken that action.

The Board isto consult with the Commission to seeif agreement can
be reached as to whether the matter should be:

(@  dedtwith asacomplaint against the optometrist, or
(b)  referred to an Impaired Registrants Panel.

The matter is to be dedlt with as a complaint against the optometrist
only if, following that consultation:

(@  the Board and the Commission agree that it should be dedlt
with as a complaint, or

(b)  ether the Board or the Commission is of the opinion that the
matter should be dedlt with as a complaint.

In such acase, the Board isto refer the matter to the Commission and
the matter isto be dedlt with by the Commission as a complaint made
to the Commission against the optometrist concerned.

The Commission is to investigate the complaint or cause it to be
investigated and, as soon as practicable after it has completed its
investigation, refer the complaint to the Tribunal or to the Board to be
dedlt with by inquiry at a meeting of the Board under Division 4.

Section 40 (Serious complaints must be referred to Tribunal) applies
in respect of any such action by the Commission.
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Clause 61 Optometrists Bill 2001

Part 4
Division

Complaints and disciplinary proceedings
6 Powers of the Board for the protection of the public

62

63

64

65

(8) If subsection (4) does not apply, the Board isto refer the matter to an
Impaired Registrants Pandl.

(9) A matter may be referred to an Impaired Registrants Panel under this
section even though the optometrist has been suspended under
section 58. Part 5 applies in respect of such a referrd as if the
optometrist were aregistered optometrist.

Tribunal to be notified of suspensions

If the Board suspendsthe registration of aregistered optometrist under
section 58, the Board must notify the Chairperson that it hastaken that
action as soon as practicable after making the order and, in any event,
within 7 days.

Extension of suspension

A period of suspensionimposed by the Board under this Division may
be extended, from time to time, by the Board by order for a further
period or further periods, each of not more than 8 weeks, but only if:

(@  theextension has been approved in writing by the Chairperson
or a Deputy Chairperson, and

(b)  the complaint about the optometrist has not been disposed of.

Expiration of suspension

On the expiration of a period of suspension imposed under this
Division, the person’ srights and privileges as aregistered optometrist
are revived, subject to any order of the Tribunal on the complaint that
is referred to the Tribund.

Duration of conditions—complaint matters

(1) This section applies if the Board imposes conditions on the
registration of aregistered optometrist under section 58 and the matter
is dedlt with as a complaint against the optometrist.

(2) The conditionsimposed by the Board have effect until the complaint
about the optometrist is disposed of, or the conditions are removed by
the Board, whichever happens first.

(3) Thissection:

(&  does not prevent conditions being imposed under another
provision of this Act, and
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Optometrists Bill 2001 Clause 65

Complaints and disciplinary proceedings Part 4
Powers of the Board for the protection of the public Division 6

(b)  issubject to anything done by the Tribuna on an appea under
section 80.

66 Duration of conditions—impairment matters

1)

2

3)

(4)

)

(6)
()

This section agpplies if the Board imposes conditions on the
registration of aregistered optometrist under section 58 and the matter
isreferred to an Impaired Registrants Panedl.

The conditions imposed by the Board have effect until:

(@  thecomplaint about the optometrist is disposed of if the matter
is subsequently dealt with by the Board as a complaint, or

(b)  theconditions are removed by the Board,
whichever happens first.

TheBoardisnot required to ater or remove conditionsimposed under
this Divison merely because an optometrist agrees to the imposition
of conditions on the optometrist’s registration pursuant to the
recommendations of an Impaired Registrants Pand (asreferred to in
section 75).

A registered optometrist who agreesto theimposition of conditionson
the optometrist’s registration pursuant to the recommendations of an
Impaired Registrants Panel may, by notice in writing to the Board,
request that the conditionsimposed under this Division be removed or
atered.

On receipt of such arequest, the Board is to review the matter, and
may:

(@  refuseto remove or dter any of the conditions, or

(b)  remove or dter the conditions.

The Board isto give the optometrist concerned notice in writing of its
decision in respect of the request.

The Board may specify in the notice a period in which a further
request by the optometrist under this section is not permitted. The
Board may reject a request that the conditions be removed or dtered
if it is made during that period.
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Clause 66 Optometrists Bill 2001

Part 4 Complaints and disciplinary proceedings
Division 6 Powers of the Board for the protection of the public
(8) Thissection:

(@  does not prevent conditions being imposed under another
provision of this Act, and

(b)  issubject to anything done by the Tribuna on an apped under
section 80.
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Optometrists Bill 2001 Clause 67

Impairment

Part 5

Part 5 Impairment

67 Referral of impairment matters concerning optometrists

68

69

70

(1)

2

TheBoard may refer any matter to an Impaired Registrants Pand if the
Board considers that the matter indicates that a registered optometrist
suffers from an impairment. Thisis not limited to matters that are the
subject of acomplaint to the Board.

If the Board is aware that a complaint has been made to the
Commission about an optometrist who isthe subject of areferral to an
Impaired Registrants Pandl, the Board is to notify the Commission of
thereferral.

Persons may notify Board of impairment matters concerning
optometrists

A person may notify the Board of any matter that the person thinks
indicates that a registered optometrist suffers or may suffer from an
impairment.

Commission may refer impairment matters to Board

(1)

2

If the Commission becomes aware of any matter that the Commission
consders indicates that a registered optometrist suffers or may suffer
from an impairment, the Commission may refer the matter to the
Board.

This section does not affect the functions of the Board in relation to a
complaint made to the Commission or a matter referred to the
Commission for investigation.

Panel to inquire into matters referred to it

(1)

2

An Impaired Registrants Pandl isto inquire into any matter referred to
it and may obtain reports and other information concerning the matter
from any source it considers appropriate.

The Panel may request a registered optometrist who is the subject of
amatter referred to the Panel by the Board, to attend before the Panel
for the purpose of enabling the Panel to obtain information on the
matter and make an assessment.
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Clause 71 Optometrists Bill 2001

Part 5

Impairment

71

72

73

74

Panel not to take action while Commission investigating

An Impaired Registrants Pandl is not to investigate or take any other
action in relation to any matter if the Pandl is aware that the matter is
the subject of an investigation by the Commisson, while the
investigation is being conducted.

Board to give notice of proposed inquiry

TheBoard isto give noticeto aregistered optometrist of any proposed
inquiry by an Impaired Registrants Pandl concerning the optometrist.
The notice is to include sufficient details of the matters to which the
inquiry isto relate.

Optometrist entitled to make representations

(1) A registered optometrist who is the subject of any inquiry by an
Impaired Registrants Pand is entitled to make ora or written
representations to the Panel with respect to the matters being or to be
the subject of the inquiry.

(2) Thissection does not prevent the Panel from conducting an inquiry in
the absence of the registered optometrist to whom it relates, aslong as
the optometrist has been given notice of the inquiry under section 72.

Assessment, report and recommendations by Panel

(1) AnlImpaired Registrants Panel isto make an assessment in respect of
each referral to it, based on the results of itsinquiry into the matter.

(2) Onthe basis of its assessment, the Panel may do any one or more of
the following things:

(@  counsd the optometrist concerned or recommend that he or she
undertake specified counselling,

(b)  recommend that the optometrist concerned agree to conditions
being imposed on his or her registration or to having hisor her
registration suspended for a specified period,

(0  make recommendations to the Board as to any action that the
Panel considers should be taken in relation to the matter.

(3) ThePand isto report in writing to the Board on each referra to the
Panel. The report is to detail the results of the Pandl’s inquiries and
assessment in respect of the referral and any action taken by the Panel
under this Part in relation to it.
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Optometrists Bill 2001 Clause 75

Impairment

Part 5

75 Voluntary suspension or conditions on registration

The Board may place conditions on a registered optometrist’s
registration or suspend the optometrist’s registration if:

(@  anlmpaired Registrants Panel hasrecommended that the Board
do so, and

(b) theBoardissatisfied that the optometrist hasvoluntarily agreed
to the recommendation.

76 Review of conditions

7

(1)

2

3)

(4)
)

(1)

A registered optometrist who agrees to conditions being imposed on
his or her registration or to having his or her registration suspended
may, by notice in writing to the Board, request:

(@ that those conditions be removed or altered, or
(b)  that the suspension be terminated or shortened.

On receipt of such a request, the Board is to require an Impaired
Registrants Panel to review the matter and report in writing to the
Board on the results of its review.

If the Pandl recommends that the Board refuse to remove or dter any
of the conditions, or refuse to terminate or shorten the suspension, the
Board may do so.

The Board isto give the optometrist concerned notice in writing of its
decision in respect of the request.

The Board may specify in the notice a period in which a further
request by the optometrist under this section is not permitted. The
Board may reect arequest that the conditions be removed or altered,
or that the suspension be terminated or shortened, if it is made during
that period.

Some matters to be dealt with as complaints

If an Impaired Registrants Pand recommends that a registered
optometrist agree to conditions being imposed on his or her
registration or to having his or her registration suspended and the
optometrist failsto agree in accordance with the recommendation, the
Board isto deal with the matter that was the subject of the referral to
the Panel as a complaint against the optometrist.
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Clause 77

Optometrists Bill 2001

Part5 Impairment

(2) If the Panel recommends that a matter referred to it be dedt with asa
complaint, the Board isto deal with the matter as a complaint against
the optometrist concerned.

(3) In any other case that the Board thinks it appropriate to do o, the
Board may treat a matter that has been referred to a Panel as grounds
for a complaint under this Act and may ded with the matter
accordingly.

78 Confidentiality of Panel’s report

1)
2

3

4)
)

A report by an Impaired Registrants Panel to the Board may not be
admitted or used in any civil proceedings before a court.

A person may not be compelled to produce the report or to give
evidence in relation to the report or its contents in any such civil
proceedings.

A person must not directly or indirectly make arecord of or disclose
to any person any information contained in a report by an Impaired
Registrants Panel to the Board that has come to the person’s noticein
the exercise of the person’s functions under this Act, except for the
purposes of exercising functions under this Act.

Maximum penaty: 50 pendty units.

This section does not prevent the disclosure of such a report to the
Commission.

In this section:

court includes any tribuna, authority or person having power to
requirethe production of documentsor theanswering of questions, but
does not include the Tribunal or the Board, or the Supreme Court (in
respect of appeal proceedings under this Act).

report includes acopy, reproduction and duplicate of the report or any
part of the report, copy, reproduction or duplicate.
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Optometrists Bill 2001 Clause 79

Appeals and review of disciplinary action Part 6
Appeals against actions of the Board Division 1

Part 6 Appeals and review of disciplinary action

Division 1

Appeals against actions of the Board

79 Appeals against actions of the Board on a complaint

(1)

2

3)

(4)

)

(6)

When acomplaint has been dedlt with at ameeting of the Board under
Divison 4 of Part 4, the optometrist or the Commission may appedl to
the Tribuna against:

(@  afinding of the Board, or

(b) the exercise of any power by the Board under Divison 5
(Disciplinary powers of Board and Tribund) of Part 4.

An appeal must be made within 28 days (or such longer period as the

Chairperson may dlow in a particular case) after:

(@  the Board's written statement of the decison by which the
Board' s finding is made is made available to the appellant, or

(b) theexercise of the power against which the appedl is made.

The appeal must be lodged with the Registrar who isto refer it to the
Tribundl.

The appeal isto be dealt with by way of rehearing and fresh evidence,
or evidence in addition to or in subgtitution for the evidence received
at the meeting of the Board, may be given.

The Tribunal may:
(@  dismissthe apped, or

(b) make any finding or exercise any power or combination of
powers that the Tribunal could have made or exercised if the
complaint had been originaly referred to the Tribunal.

An apped under this section does not affect any finding or exercise of
power with respect to which it has been made until the Tribunal makes
an order on the appedl.
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Clause 80

Part 6
Division

1

Optometrists Bill 2001

Appeals and review of disciplinary action
Appeals against actions of the Board

80 Appeal against suspension or imposition of conditions by
Board—impairment matters

(1)

2

3)

(4)
®)

(6)

()

A person may apped to the Tribunal:

(@  against asuspension or extension of asuspension by the Board
under Division 6 (Powers of the Board for the protection of the
public) of Part 4, or

(b) againgt conditions imposed by the Board on the person’s
registration under Divison 6 of Part 4 or Pat 5 or any
alteration of those conditions by the Board, or

() againgt arefusa by the Board to dter or remove conditions
imposed by the Board under Division 6 of Part 4 in accordance
with arequest made by the person under section 66, or

(d againgt arefusal by the Board to remove or dter conditions
imposed on the person’ sregistration, or to shorten or terminate
a suspension, imposed under Part 5 in accordance with a
request made by the person under section 76.

An appeal may not be made in respect of arequest by aperson that is
rejected by the Board because it was made during a period in which
the request was not permitted under section 66 or 76.

An appeal must be made within 28 days (or such longer period as the
Chairperson may dlow in a particular case) after notice of the action
taken by the Board, or the Board' s refusd, is given to the person.

An apped isto be lodged with the Registrar who is to refer it to the
Tribundl.

On an appedl, the Tribuna may, by order, do any of the following:

(@  dismissthe apped,

(b) remove or ater the conditions to which the optometrist’s
registration issubject (including by imposing new conditionson
the optometrist’ s registration),

(o) terminate or shorten the period of the suspension concerned.

The Tribuna’s order must not cause a suspension or conditions
imposed by the Board to have effect beyond the day on which any
related complaint about the person is disposed of .

An appea under this section does not affect any suspension or
conditions with respect to which it has been made until the Tribunal
makes an order on the appedl.
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Optometrists Bill 2001 Clause 81

Appeals and review of disciplinary action Part 6
Appeals against actions of the Board Division 1

81 Appeal on point of law

(1)

2

3)

(4)

Division 2

When a complaint is dedt with a a meeting of the Board under
Divison 4 of Part 4, the optometrist or the Commission may appes
with respect to a point of law to the Chairperson or a Deputy
Chairperson nominated by the Chairperson.

An appeal may be made in accordance with the regulations during the
meeting of the Board to deal with the complaint or within the period
after the date of giving of notice of the meeting and before the
commencement of the meeting.

If the meeting of the Board to deal with the complaint has not been
completed when an apped is made, the Board must not continue to
dedl with the complaint until the appea has been disposed of.

The Board must not make any decision that is inconsistent with the
Chairperson’s or Deputy Chairperson’s determination with respect to
the point of law.

Appeals against actions of Tribunal

82 Preliminary appeal on point of law

(1)

2

3)

An apped with respect to a point of law may be made to the Supreme
Court by the optometrist or the complainant during an inquiry on a
complaint conducted by the Tribuna or after the complaint isreferred
to the Tribuna and before the commencement of the inquiry, but can
only be made with the leave of the Chairperson or a Deputy
Chairperson.

If an inquiry conducted by the Tribunal has not been completed when
an appeal with respect to apoint of law ismade, the inquiry beforethe
Tribunal is not to continue until the appeal has been disposed of .

The Tribuna must not make any decision that isinconsistent with the
Supreme Court’ s determination with respect to the point of law when
it recommences the inquiry.

83 Appeal against Tribunal’s decisions and actions

(1)

An optometrist about whom acomplaint isreferred to the Tribunal, or
the complainant, may apped to the Supreme Court against:

(&  adecison of the Tribuna with respect to apoint of law, or
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Clause 83

Part 6

Division 2

Optometrists Bill 2001

Appeals and review of disciplinary action
Appeals against actions of Tribunal

2

3)

(b)  the exercise of any power by the Tribuna under Divison 5
(Disciplinary powers of Board and Tribund) of Part 4.

The appeal must be made within 28 days (or such longer period asthe
Court may dlow in a particular case) after the Tribund’s written
statement of the decision by which the Tribuna’s finding is made is
made available to the appellant.

The Supreme Court may stay any order made by the Tribuna, on such
terms as the Court seesfit, until such time asthe Court determinesthe

appedl.

84 Powers of Court on appeal

Division 3

(1)

2

In determining the appedl, the Supreme Court may:
(@  dismissthe apped, or
(b)  makesuch order asit thinks proper having regard to the merits

of the caseand the public welfare, and in doing so may exercise
any one or more of the powers of the Tribunal under this Act.

If the Court dismisses an apped against an order of the Tribunal, the
Court may by order direct that the Tribuna’s order is to be taken to
include provision that an application for its review under Division 3
may not be made until after a specified time.

Review of suspension, cancellation or conditions

85 Right of review

1)

2

A person may apply to the appropriate review body for areview of an
order of the Board, the Chairperson or a Deputy Chairperson, the
Tribund or the Supreme Court:

(@  that the registration of the person is suspended, or

(b) thattheperson’snameberemoved from the Register or that the
person not be re-registered, or

() that conditions be imposed on the person’s registration.

A person may also apply to the appropriate review body for areview
of an order made under this Division.
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Optometrists Bill 2001 Clause 85

Appeals and review of disciplinary action Part 6
Review of suspension, cancellation or conditions Division 3
(3) An application for review of an order may not be made:

(@  while the terms of the order provide that an application for
review may not be made, or

(b)  whilean apped under this Part to the Tribunal or the Supreme
Court in respect of the same matter is pending.

86 Appropriate review body

87

1)

2

The appropriate review body is the Tribuna except in a case where
the order being reviewed provides that it may be reviewed by the
Board, in which case the Board is the appropriate review body.

An application for review must be lodged with the Registrar who isto
refer it to the gppropriate review body.

Powers on review

1)

2

3)
(4)
)

The appropriate review body is to conduct an inquiry into an
application for review and may then do any of the following:

(@  dismissthe application,

(b) by its order terminate or shorten the period of the suspension
concerned,

(©) makearenstatement order,

(d  make an order dtering the conditions to which the person’s
registration is subject (including by imposing new conditions).

A reinstatement order isan order that the person be registered subject
to the same conditions and limitations (if any) to which the person’s
registration was subject immediately before the person ceased to be
registered. The appropriate review body may also impose conditions
on the person’s registration or ater the conditions to which the
person’ s registration is to be subject under the reinstatement order.

The Commission is entitled to make submissions in respect of the
application at the inquiry into the application.

The Board isto take such action as may be necessary to give effect to
areinstatement order.

The order on a review under this section may also provide that the
order is not to be reviewed under this Division until after a specified
time.
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Clause 88 Optometrists Bill 2001

Part 6 Appeals and review of disciplinary action
Division 3 Review of suspension, cancellation or conditions

88 Nature of review

(1) A review under this Divison is a review to determine the
appropriateness, at the time of the review, of the order concerned.

(2) Thereview isnot to reconsider the decision to make the order or any
findings made in connection with the making of that decision, unless
significant fresh evidence is produced that was not previousy
available for consideration and the appropriate review body is of the
opinion that, in the circumstances of the case, that decision or any such
finding should be reconsidered.
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Optometrists Bill 2001

Clause 89

Optometrists Registration Board Part 7

Part 7 Optometrists Registration Board

89 Constitution of the Board

There is congtituted by this Act abody corporate under the corporate
name of the Optometrists Registration Board.

90 Functions of the Board
(1) TheBoard has the following functions:

@
()
(©

(d)

such functions as are conferred or imposed on the Board by or
under this or any other Act,

to promote and maintain standards of optometry practice in
New South Wales,

to advise the Minister on matters relating to the registration of
optometrists, standards of optometry practice and any other
matter arising under or related to this Act or the regulations,

to publish and digtribute information concerning this Act and
the regulations to optometrists, consumers and other interested
persons.

(2) TheBoard isto exercise its functions in a manner that is consistent
with the object of this Act.

91 Membership of the Board
(1) TheBoard isto consist of 9 members appointed by the Governor.
(2) The membersareto be:

@

()

©

a person nominated by the Minister, being an officer of the
Department of Health or an employee of an areahedlth service,
statutory hedlth corporation or affiliated health organisation
within the meaning of the Health Services Act 1997,

3 registered optometrists nominated by the Minister from a
panel of optometrists nominated by the Optometrists
Association of Australia, New South Wales, and such other
bodies representing optometrists as may be determined by the
Minister,

1 registered optometrist nominated by the Minister, being a
registered optometrist involved in the tertiary education of
persons for qualification in New South Wales as optometrists,
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Clause 91

Part 7

Optometrists Bill 2001

Optometrists Registration Board

92

93

94

3)

Staff

(d) 1 registered optometrist nominated by the Minister of the
Minister’s own choosing,

(& 2 persons(not being registered optometrists) nominated by the
Minister to represent the community,

) 1 lega practitioner nominated by the Minister.

If the panel of optometrists required to be nominated for the purposes
of subsection (2) (b) is not nominated within such time or in such
manner as may be specified by the Minister by notice to the
association or associations concerned, the Governor may instead
appoint as a member a person nominated by the Minister.

A Registrar and such other staff as may be necessary to enable the
Board to exercise its functions are to be employed under the Health
Administration Act 1982 by the Health Administration Corporation.

Committees

1)
2
3

(4)

The Board may establish committeesto assist it in connection with the
exercise of any of its functions.

It does not matter that any or al of the members of a committee are
not members of the Board.

A member of acommittee, while sitting on the committee, is entitled
to bepaid by the Board such amount asthe Minister from timeto time
determines in respect of the member.

The procedure for the calling of meetings of a committee and for the
conduct of businessat those meetings may be determined by the Board
or (subject to any determination of the Board) by the committee.

Delegation of functions

1)

The Board may delegate any of its functions (other than this power of
delegation and the function of authorising by resolution the
expenditure of money from the Optometry Education and Research
Account) to:

(@  thePresident, or

(b)  the Deputy President, or

(¢ acommittee consisting of 2 or more members of the Board, or
(d) the Regigtrar or any other member of staff of the Board.
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Optometrists Bill 2001 Clause 94

Optometrists Registration Board Part 7

(2) The Board must not delegate any of its functions under Part 4
(Complaintsand disciplinary proceedings) to the Registrar or any other
member of the staff of the Board.

(3) The Registrar may delegate to amember of the staff of the Board the
exercise of:

(@  any of thefunctions of the Registrar under this Act, other than
this power of delegation, or

(b)  any functions delegated to the Registrar by the Board, unless
the Board otherwise providesin itsinstrument of delegation to
the Regidtrar.

95 Other provisions relating to the Board
(1) Schedule 2 has effect with respect to the members of the Board.
(2) Schedule 3 has effect with respect to the procedure of the Board.
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Clause 96 Optometrists Bill 2001

Part 8

Optometry Care Assessment Committee

Part 8 Optometry Care Assessment Committee

96

97

98

99

Constitution of the Optometry Care Assessment Committee

There is condtituted by this Act the Optometry Care Assessment
Committee.

Functions of the Committee

The Committee has the functions conferred or imposed on it by or
under this or any other Act.

Membership of the Committee
(1) TheCommitteeisto consist of 4 members appointed by the Minister.
(2) Of the members:

(@ oneisto be aregistered optometrist nominated by the Board,
and

(b)  two areto beregistered optometrists appointed from a pand of
names furnished to the Minister by the Board, and

() oneis to be a person appointed by the Minister to be a
representative of consumers.

(3) If the Board does not furnish apand of names within such timeor in
such manner as may be specified by the Minister by notice in writing
to the Board, the Minister may instead appoint to be members 2
registered optometrists determined by the Minister.

(4) A person cannot be amember of the Committee while the personisa
member of the Board.
Other provisions relating to the Committee

Schedule 4 has effect with respect to the members and the procedure
of the Committee.
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Optometrists Bill 2001 Clause 100

Impaired Registrants Panels Part9

Part 9 Impaired Registrants Panels

100

Impaired Registrants Panels

There are to be Impaired Registrants Panels for the purposes of this
Act. An Impaired Registrants Panel has and may exercise the
jurisdiction and functions conferred or imposed on it by or under this
or any other Act.

101 Board to constitute Panel when required

102

(1)

2

3)

When the Board decides to refer a matter to an Impaired Registrants
Pandl it is to appoint 2 persons, at least one of whom is a registered
optometrist, to St as the Pand for the purpose of dealing with the
matter.

A person may be appointed to St on an Impaired Registrants Panel
whether or not the person is a member of the Board, but not if the
person has previoudy dedlt with the particular matter before the Panel
in his or her capacity as a member of the Board.

A member of an Impaired Registrants Panel, while gtting on the
Pandl, isentitled to be paid by the Board at the rate determined by the
Minister from time to time.

Decisions of a Panel

(1)
2

A decision supported by both membersof aPand isthedecision of the
Pandl.

If the members of an Impaired Registrants Pandl disagree as to any
matter that is dealt with by the Pandl, the Pandl’ s report to the Board
isto include details of the disagreement and the reasons for it.
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Clause 103

Part 10
Division

1

Optometrists Bill 2001

Optometrists Tribunal
Constitution of the Tribunal

Part 10 Optometrists Tribunal

Division 1

Constitution of the Tribunal

103 The Optometrists Tribunal

104

(1)
2

3)

There isto be an Optometrists Tribund for the purposes of this Act.

The Tribund is to be congtituted in accordance with this Act to ded
with amatter referred to it or an appeal or application madeto it under
thisAct.

The Tribuna has and may exercise the jurisdiction and functions
conferred or imposed on it by or under this or any other Act.

Chairperson and Deputy Chairpersons of the Tribunal

(1)

2

3)

(4)

®)

(6)

The Governor may appoint a legd practitioner of at least 7 years
standing as Chairperson of the Tribunal and may appoint one or more
legal practitionersof at least 7 years standing as Deputy Chairpersons
of the Tribundl.

The Chairperson and each Deputy Chairperson hold office for such
period not exceeding 7 years as may be specified in the instrument of
appointment as Chairperson or Deputy Chairperson, but areeligible (if
otherwise qualified) for re-appointment.

A Deputy Chairperson can be appointed by the Governor for the
purpose of conducting or hearing a particular inquiry or apped, as
described in theinstrument of gppointment of the Deputy Chairperson.

A Deputy Chairperson, while sitting on the Tribunal, has and may
exercisedl the functions conferred or imposed on the Chairperson by
this Act (other than those conferred by section 105 (2)).

The Chairperson or a Deputy Chairperson sitting on the Tribunal is
entitled to be paid such remuneration (including travelling and
subsistence dlowances) as the Minister may from time to time
determine in respect of each of them.

The Governor may appoint a Deputy Chairperson to act in the office
of Chairperson during theillnessor absence of the Chairperson and the
Deputy Chairperson, while so acting, has and may exercise al the
functions of the Chairperson and is taken to be the Chairperson.
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Optometrists Bill 2001 Clause 104

Optometrists Tribunal Part 10
Constitution of the Tribunal Division 1
(7) Part 2 of the Public Sector Management Act 1988 does not apply to or

in respect of the appointment of the Chairperson or a Deputy
Chairperson.

105 Tribunal to be constituted to deal with complaints etc

1)

2

3)

(4)
)

(6)

The Board isto inform the Chairperson and appoint 3 other personsto
st on the Tribuna when:

(@  acomplaint or other matter is referred to the Tribunal, or

(b)  the Commission decides, in accordance with the Health Care
Complaints Act 1993, to prosecute a complaint before the
Tribund, or

()  anapped or application under thisAct to the Tribuna islodged
with the Registrar.

The Chairperson is then to nominate himself or herself or a Deputy
Chairperson to st on the Tribuna for the purpose of conducting an
inquiry into the complaint, matter or application or hearing the appesl .

For the purpose of conducting an inquiry or hearing an appedl, the
Tribuna isto consist of:

(@  the Chairperson or a Deputy Chairperson, and

(b) 2 registered optometrists having such qudifications as may be
prescribed, appointed by the Board, and

() one lay person (that is, a person who is not a registered

optometrist) appointed by the Board from a pand of lay
persons for the time being nominated by the Minister.

A person may not be gppointed to sit on the Tribunal if the personis
amember of the Board.

A person may not be appointed to sit on the Tribunal if the person has
previoudy dedlt with the particular matter beforethe Tribuna inhisor
her capacity as a member of the Board or the Committee.

The Tribunal, as constituted by different persons or the same persons,
may conduct or hear more than oneinquiry or appeal at the sametime.
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Clause 106

Part 10
Division 1

Optometrists Bill 2001

Optometrists Tribunal
Constitution of the Tribunal

106 Effect of vacancy on Tribunal

(1)

2

3

If one of the members (other than the Chairperson or Deputy
Chairperson) constituting the Tribunal for the purpose of conducting
a hearing vacates office for any reason before an inquiry or apped is
completed or adecision ismadein respect of an inquiry or appedl, the
inquiry or appeal may be continued and a determination made by the
remaining members of the Tribunal.

If more than one of the members vacate office or the Chairperson or
Deputy Chairperson vacates office for any reason before the Tribunal
has completed an inquiry or gppeal or made a determination in respect
of an inquiry or appeal, the inquiry or appedl is terminated.

When an inquiry or apped is terminated, the Tribunal may be
recongtituted in accordance with this Part for the purposes of
conducting anew inquiry or appeal in respect of the matter concerned.

107 Payment of non-legal Tribunal members

A member of the Tribuna (other than the Chairperson or a Deputy
Chairperson) iswhile sitting on the Tribuna entitled to be paid by the
Board at the rate determined by the Minister from time to time.

108 Seal of the Tribunal

Division 2

The Tribund is to have ased of which al courts and persons acting

judicialy are to take judicial notice.

Proceedings of the Tribunal

109 Decisions of the Tribunal

(1)

2

The decision of the Chairperson or a Deputy Chairperson on any
question of law or procedure arising during an inquiry or appedal at
which the Chairperson or Deputy Chairperson presidesisthedecision
of the Tribuna for the purposes of the inquiry or appedl.

A decision supported by at least 3 members of the Tribuna with
respect to a question (other than with respect to a point of law or
procedure) arising during an inquiry or appeal before the Tribund is
the decision of the Tribundl.
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Optometrists Bill 2001 Clause 109

Optometrists Tribunal Part 10
Proceedings of the Tribunal Division 2

110

111

112

(3) If 2memberssupport the decision and 2 members opposethe decision,
thedecision of the Chairperson or Deputy Chairperson presidingisthe
decision of the Tribund.

Time when orders take effect

An order of the Tribuna under this Act takes effect on the day on
which the order is made or on such later day as is specified in the
order.

Powers of Tribunal exercised by Supreme Court

A power of the Tribuna exercised under this Act by the Supreme
Court is, except for the purposes of any appedl, taken to have been
exercised by the Tribunal.

Registrar to be informed of disciplinary action

The Tribund is to inform the Registrar of the exercise of any power
under Part 4 (Complaints and disciplinary proceedings) by the
Tribund.

Division 3 Inquiries, appeals etc before the Tribunal

113

114

Jurisdiction

(1) The members of the Tribuna are to conduct an inquiry into any
complaint, matter or gpplication and are to hear any apped referred to
it.

(2) Noinquiry need be conducted into acomplaint if the optometrist who
is the subject of the complaint admits the subject-matter of the
complaint in writing to the Tribunal.

Notice of time and place of inquiry or appeal

The Chairperson or a Deputy Chairperson nominated to sit on the
Tribunal isto fix atime and place for the conducting of theinquiry or
the hearing of the appeal by the Tribunal and isto give not lessthan 14
days notice of the inquiry or appeal to each of the following:

(@  theoptometrist concerned,
(b)  thecomplainant, if any,
()  theDirector-Genera and the Board,
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Clause 114

Part 10
Division

3

Optometrists Bill 2001

Optometrists Tribunal
Inquiries, appeals etc before the Tribunal

(d) inthe case of an apped or an inquiry into a complaint, the
Commission.

115 Conduct of proceedings

116

1)
2
3)

(4)
)

The Tribund is to conduct proceedings on an inquiry or apped asit
thinks fit.

Proceedings of the Tribuna are to be open to the public except when
the Tribuna otherwise directs.

The Tribund is not to direct that proceedings are to be closed to the
public unless satisfied that it is desirable to do so in the public interest
for reasons connected with the subject-matter of theinquiry or apped
or the nature of the evidence to be given.

The Tribuna may proceed to determine an inquiry or apped in the
absence of the optometrist.

Schedule 5 has effect with respect to any inquiry conducted or apped
heard by the Tribunal.

Representation before the Tribunal

1)

2

Ataninquiry conducted or appeal heard by the Tribunal, the registered
optometrist and any complainant concerned are entitled to attend and
to be represented by alega practitioner or another adviser.

The Tribuna may grant leave for any other person to appear (whether
in person or by alegal practitioner or another adviser) at aninquiry or
gpped if the Tribund is satisfied that it is gppropriate for that person
to appear.

117 Chairperson or Deputy Chairperson not to review own decisions

The Chairperson or Deputy Chairperson must not sit on the Tribunal
for the purpose of conducting any inquiry or hearing any apped
relating to aparticular matter beforethe Tribund if adecision hasbeen
made by the Chairperson or a Deputy Chairperson in relation to the
matter.
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Optometrists Bill 2001 Clause 118

Optometrists Tribunal Part 10
Inquiries, appeals etc before the Tribunal Division 3

118 Adjournments and interlocutory orders

119

120

(1)
2

The Tribunal may adjourn proceedings for any reason it thinksfit.

The Tribuna may, during any proceedings, exercise any power or
combination of powers conferred on the Tribunal by section 57
(Powers of the Tribunal), except the power to caution or reprimand.

Tribunal to provide details of its decision

(1)

2

3)
(4)

The Tribunal must provide a written statement of a decision on an
inquiry or appedal to the complainant, to the optometrist concerned and
to the Board, and must do so as soon as practicable after the decision
is made (bearing in mind the public welfare and seriousness of the
meatter).

The statement of a decison must:
(@  setout any findings on material questions of fact, and

(b)  refer to any evidence or other material on which the findings
were based, and

()  givethereasonsfor the decision.

The Tribunal may aso provide the statement of a decison to such
other persons as the Tribunal thinks fit.

The Board may disseminate the statement of a decision provided to it
under this section as the Board thinks fit, unless the Tribuna has
ordered otherwise.

Statement need not contain confidential information

(1)

2

3)

The Tribuna isnot required to include confidential information in the
statement of adecison. If astatement would be false or mideading if
it did not include the confidentia information, the Tribunal is not
required to provide the statement.

When confidentia information is not included in the statement of a
decision provided to a person or the statement is not provided to a
person because of subsection (1), the Tribuna must give aconfidential
information notice to the person.

A confidential information notice is a notice that indicates that
confidentia information is not included or that the statement will not
be provided (as appropriate) and gives the reasonsfor this. The notice
must be in writing and must be given within one month after the
decision ismade.
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Clause 120

Optometrists Bill 2001

Part 10 Optometrists Tribunal
Division 3 Inquiries, appeals etc before the Tribunal
(4) Thissection does not affect the power of a court to make an order for
the discovery of documents or to require the giving of evidence or the
production of documents to a court.
(5) Inthissection:

confidential information means information that;

(@  has not previoudy been published or made available to the
public when awritten statement of a decision to whichitisor
may be relevant is being prepared, and

(b) relatestothe persond or businessaffairsof aperson, other than
a person to whom the Tribunal is required (or would, but for
subsection (1), be required) to provide awritten statement of a
decision, and

(¢ isinformation:
0] that was supplied in confidence, or
(i)  thepublication of which would revea atrade secret, or
(iii)  that was provided in compliance with a duty imposed
by an enactment, or
(iv)  the provison of which by the Tribuna would be in
breach of any enactment.
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Optometrists Bill 2001 Clause 121

Miscellaneous

Part 11

Part 11 Miscellaneous

121 Application of Criminal Records Act

For the purposes of the application of this Act in respect of acriminal
finding, the Criminal Records Act 1991 appliesin respect of acrimina
finding asiif section 8 (2) and (4) of that Act were omitted.

Note. Section 8 (2) and (4) of the Criminal Records Act 1991 make special
provision for when criminal findings become “spent” under that Act. The omission
of those subsections will mean that in determining when a criminal finding becomes
spent for the purposes of this Act, criminal findings will be treated as ordinary
convictions and the relevant crime-free period will be as provided by section 9 of
that Act.

122 How notice is to be given

123

124

(1)

2

A requirement of this Act that a person be given notice is a
requirement that the person be given noticeinwriting either personaly
or by post.

For the purposes of section 76 of the Interpretation Act 1987, anctice
served by post on a person for the purposes of thisAct isto be treated
as being properly addressed if it is addressed to the address of the
person last known to the Registrar or last recorded in the Register.

Service of documents on Board

A document (other than a complaint made under Part 4) may be
served on the Board by leaving it at or sending it by post to any office
of the Board. This section does not affect the operation of any
provision of alaw or of the rules of a court authorising a document to
be served on the Board in any other manner.

Written statement of decisions

(1)

2
3)

If the Board, the Board's President or a member authorised by the
Board makes a decision concerning a person under any provision of
thisAct, the person may request in writing that the Board, President or
member provide the person with awritten statement of the decision.

Any such request isto be made no later than 60 days after the decision
to which it relates.

The Board, the Presdent or the member is to provide a written
statement of the decision within 30 days after receiving such arequest.
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Clause 124

Part 11

Optometrists Bill 2001

Miscellaneous

(4)
)

(6)

()

8

©)

A written statement of a decison must give the reasons for the
decision.

The Board, the President or the member is not required to include
confidentia information in the statement of adecision. If a statement
would be fase or mideading if it did not include the confidential
information, the Board, the President or the member is not required to
provide the statement.

When confidential information is not included in the statement of a
decision provided to a person or the statement is not provided to a
person because of subsection (5), the Board, the President or the
member must give a confidentia information notice to the person.

A confidential information notice is a notice that indicates that
confidential information is not included or that the statement will not
be provided (as appropriate) and givesthe reasonsfor this. The notice
must be in writing and must be given within one month after the
decision is made.

This section does not affect the power of a court to make an order for
the discovery of documents or to require the giving of evidence or the
production of documents to a court.

In this section:
confidential information means information that;

(@  has not previoudy been published or made available to the
public when awritten statement of a decision to which itisor
may be relevant is being prepared, and

(b) relatestothepersond or businessaffairs of aperson, other than
a person to whom the Board, the President or the member is
required (or would, but for subsection (5), be required) to
provide a written statement of a decision, and

(¢ isinformation:
0] that was supplied in confidence, or
(i)  thepublication of which would reved atrade secret, or
(iii)  that was provided in compliance with a duty imposed
by an enactment, or
(iv)  the provison of which by the Board, the President or
the member would be in breach of any enactment.
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Optometrists Bill 2001 Clause 125

Miscellaneous

Part 11

125 Notice of disciplinary action to other Boards

(1)

2

3)
(4)
®)

When the registration of an optometrist is cancelled or suspended or
any condition isimposed on the registration of an optometrist:

(@  theBoard must without delay notify particulars of that actionto
the local registration authority of each neighbouring
jurisdiction, and

(b)  the Board may notify particulars of that action to the local
registration authority of any other jurisdiction.

When the registration of an optometrist is suspended or cancelled or
any condition isimposed on the registration of an optometrist, and the
Board is aware that the optometrist is registered under a health
registration Act, the Board must without delay notify particulars of that
action to the registration authority under that Act.

The Board is required or authorised to act under this section despite
any law relating to secrecy or confidentiality.

This section does not affect any obligation or power to provide
information under the Mutual Recognition laws.

In this section:

local registration authority of a jurisdiction means the person or
authority in the jurisdiction having the function conferred by
legidation of registering personsin connection with the carrying on of
optometry in the jurisdiction.

neighbouringjurisdiction meanseach Australian State, the Australian
Capita Territory, the Northern Territory and New Zealand.

registration includes the licensing, approval, admission, certification
(including by way of practising certificates), or any other form of
authorisation, of a person required by or under legidation for the
carrying on of the practice of optometry.

126 False or misleading entries and statements

A person must not:

(@  make or cause to be made in the Register an entry that the
person knows to be false or mideading or ater an entry in the
Register with intent to render the entry false or mideading, or
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Clause 126

Part 11

Optometrists Bill 2001

Miscellaneous

(b)  for the purposes of obtaining registration as an optometrist
either for that person or for anyone else, make a statement,
whether orally or in writing, that the person knows to be fase
or mideading.

Maximum penalty: 50 penalty units or imprisonment for 12 months,
or both.

127 Evidentiary certificates and evidence of entry in Register

1)

2
3)

A certificate purporting to have been signed by the Regidtrar to the
effect that:

(@  aperson specified in the certificate was or was not aregistered
optometrist at atime or during a period so specified, or

(b)  the name of a person specified in the certificate was removed
from the Register at atime so specified, or

() the regigration of a person specified in the certificate was
suspended from a time so specified and for a period so
specified, or

(d)  acondition, particulars of which are set out in the certificate,
was, a atime or during a period so specified:
0] imposed on the registration of a person so specified, or
(i)  revoked or not in force,

is, without proof of the signature of the person by whom the certificate
purports to have been signed, admissible in any proceedings and is
prima facie evidence of the matter certified in it.

An entry in the Register isadmissiblein any proceedings and is prima
facie evidence of the matter stated in it.

A document purporting to be a copy of an entry in the Regider,
purportedly signed by the Registrar, is admissible in any proceedings
and is primafacie evidence of the matter sated in it.

128 Authentication of certain documents

Every certificate, summons, process, demand, order, notice, statement,
direction or other document requiring authentication by the Board may
be sufficiently authenticated without the sedl of the Board if signed by:

(@  thePresident or the Registrar, or
(b)  any officer of the Board authorised to do so by the Registrar.
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129 Fees

130

(1)

2

3)

The Regidtrar is required to transmit to the Health Administration
Corporation for payment into an account established under section
13A of the Health Administration Act 1982 al money received by the
Board (whether for fees or otherwise), not being money that is
required to be dealt with in some other manner.

The Board may at any time waive payment of part or all of a fee
payable under this Act, whether in a particular case or in a class of
Cases.

The power to waive payment of fees extends to any fee payable in
relation to registration as an optometrist under the Mutual Recognition
laws.

Optometry Education and Research Account

(1)
2

3)

(4)

The Board is to establish a Optometry Education and Research
Account.

Such amounts as are determined by the Minister fromtimetotimeare
to be paid into the Account by the Board from fees payable under this
Act or the regulations.

Money in the Account may be expended by the Board for any one or
more of the following:
(@  optometry education,

(b)  education or research for any public purpose connected with
the practice of optometry,

()  thepublication and distribution of information concerning this
Act and the regulations,

(d)  meeting administrative expenditureincurred with respect to the
Account and the purposes for which it is used,
or any related purpose.

An expenditure of money under this section is not to be made unless
it is authorised by aresolution supported by at least 5 members of the
Board.
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131 Appointment and powers of inspectors

(1)

2

3)

(4)

The Director-Genera may appoint any person as an inspector for the
purposes of this Act. The Director-Genera is to provide an inspector
with a certificate of authority.

An inspector may exercise the powers conferred by this section for the
purpose of :

(8  asceataning whether the provisons of this Act or the
regulations are being complied with or have been contravened,
or

(b)  ascertaining whether section 10AE (Prescribing of contact
lenses, spectacle lenses and other appliances) of the Public
Health Act 1991 has been contravened, or

() investigating a complaint made or intended to be made under
Part 4.

An inspector may, with the approva of the Board given on the
particular occasion, enter and inspect a any reasonable time any
premises that the ingpector believes on reasonable grounds are being
used for the carrying on of the practice of optometry.

While on premises entered under this section or under the authority of
a search warrant under section 132, an inspector may do any one or
more of the following:

(8  requireany person on those premisesto produce any recordsin
the possession or under the control of that personrelaingtothe
carrying on of the practice of optometry or a contravention of
aprovision of this Act or the regulations or of section 10AE of
the Public Health Act 1991,

(b)  inspect, take copies of, or extracts or notes from, any such
records and, if the ingpector considersit necessary to do so for
the purpose of obtaining evidence, seize any such records,

() examine and inspect any apparatus or equipment used or
apparently used in the course of the practice of optometry,

(d) take such photographs, films and audio, video and other
recordings as the inspector consders necessary,
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)

(©)

()

8

©)

(&) require any person on those premises to answer questions or
otherwise furnish information in relation to the carrying on of
the practice of optometry or a contravention of a provision of
this Act or the regulations or of section 10AE of the Public
Health Act 1991,

()  requirethe owner or occupier of those premisesto provide the
ingpector with such assistance and facilities as is or are
reasonably necessary to enable the ingpector to exercise the
functions of an inspector under this section.

An inspector is not entitled to enter a part of premises used for
residential purposes, except:

(@  with the consent of the occupier of the part, or
(b)  under the authority of a search warrant.

An ingpector must, when exercising on any premises any function of
the ingpector under this section, produce the inspector’ s certificate of
authority to any person apparently in charge of the premises who
requests its production.

A person must not:

(@  without reasonable excuse, refuse or fal to comply with any
requirement made or to answer any question asked by an
inspector under the authority of this section, or

(b)  wilfully delay, hinder or obstruct an inspector in the exercise of
the inspector’ s powers under this section, or

()  furnish an ingpector with information knowing it to be false or
mideading in amateria particular.

Maximum pendty: 5 penalty units.

If an ingpector seizes any records under this section, they may be
retained by the inspector until the completion of any proceedings
(including proceedings on appeal) in which they may be evidence but
only if the person from whom the records were seized is provided,
within a reasonable time after the seizure, with a copy of the records
certified by an inspector as atrue copy.

A copy of records provided under subsection (8) is, as evidence, of
equal validity to the records of which it is certified to be a copy.
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132 Search warrants

(1)

2

3)

(4)
®)

A person appointed under this Act as an inspector may apply to an
authorised justice for the issue of a search warrant for premises if the
inspector believes on reasonable grounds:

(@ that a provision of this Act or the regulations, or of section
10AE of the Public Health Act 1991, is being or has been
contravened on the premises, or

(b) that thereis on the premises evidence of a contravention of a
provision of this Act or the regulations.

A person appointed under this Act as an ingpector must not apply for
asearch warrant unless the person or the Director-General has caused
the President of the Board to be notified of the application.

An authorised justice to whom such an application is made may, if
satisfied that there are reasonable grounds for doing so, issue a search
warrant authorising an inspector named in the warrant:

(@&  toenter and ingpect the premises, and

(b)  toexercise on the premises any function of an inspector under
section 131.

Part 3 of the Search Warrants Act 1985 applies to a search warrant
issued under this section.

In this section, authorised justice has the same meaning as in the
Search Warrants Act 1985.

133 Liability of officers and members

No matter or thing done or omitted to be done by:

(@  theBoard or amember of the Board, or

(b)  the Regidtrar or any other officer of the Board, or
(¢  the Committee or amember of the Committee, or

(d  an Impaired Registrants Panel or a member of an Impaired
Registrants Panel, or

(¢  theTribuna or amember of the Tribunal, or
() anomina complainant,
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Part 11

subjects the member, or the Regidtrar, or officer, or nominal
complainant, personally to any action, liability, claim or demand, if the
meatter or thing was done in the exercise, or intended exercise, of any
of his or her functions or done in good faith for the purpose of
executing this or any other Act.

134 Offences by corporations

135

136

1)

2

3)

If acorporation contravenes, whether by act or omission, any provision
of this Act or the regulations, each person who is a director of the
corporation or who is concerned in the management of the corporation
is taken to have contravened the same provision if the person
knowingly authorised or permitted the contravention.

A person may be proceeded against and convicted under a provision
pursuant to subsection (1) whether or not the corporation has been
proceeded againgt or has been convicted under the provision.

Nothing in this section affects any liability imposed on a corporation
for an offence committed by the corporation againgt this Act or the
regulations.

Proceedings for offences

1)

2

Proceedings for an offence againgt this Act or theregulations are to be
dedlt with summarily beforealLoca Court congtituted by aMagistrate
gtting aone.

Despite anything in any other Act, proceedings for an offence against
this Act or the regulations may be ingtituted within the period of 12
months after the act or omission aleged to constitute the offence.

Regulations

(1)

2

The Governor may makeregulations, not incons stent with thisAct, for
or with respect to any matter that by this Act is required or permitted
to be prescribed or that is necessary or convenient to be prescribed for
carrying out or giving effect to this Act.

In particular, the regulations may make provision for or with respect
to the following:

(@&  theproceedings of the Board,

(b)  any kinds of certificates of registration under this Act,

()  themanner in which any notice under this Act may be served,
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137

138

139

()

C)
(f)

@
(h)

()
()

()

()
(m)

the procedure to be followed at and any matters incidenta to
the holding of an inquiry or apped by the Committee or the
Tribuna, and mattersrelating to the custody and use of the sedl
of the Tribunal,

the procedure before an Impaired Registrants Panel,

the establishment by the Board of standardsfor the conduct and
marking of examinations and the remuneration of examiners,

the setting of fees by the Board in relation to examinations
conducted by it,

the forms to be used for the purposes of this Act and the
regulations,

the fees to be paid under this Act,

the manner in which, and the extent to which, a registered
optometrist or other person may advertise optometry services,

requiring an optometrist to disclose specified information to a
person to whom the optometrist provides optometry services,
including information disclosing any pecuniary interest of the
optometrist in any business or service provider to whom the
optometrist refers such a person,

the inspection by or on behaf of the Board of optometry
practices,
the making and keeping of records by registered optometrists

and the obligations of optometrists to alow release of, access
to, or ingpection of, those records.

(3) A regulation may create an offence punishable by a pendty not
exceeding 10 penalty units.

Amendment of other Acts

Each Act specified in Schedule 6 is amended as set out in that
Schedule.

Repeals

The Optometrists Act 1930 and the Optometrists Regulation 1995 are
repeaed.

Savings and transitional provisions
Schedule 7 has effect.
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Optometrists Bill 2001 Clause 140

Miscellaneous Part 11

140 Review of Act

(1) The Minigter is to review this Act to determine whether the policy
objectives of the Act remain vaid and whether the terms of the Act
remain appropriate for securing those objectives.

(2) Thereview isto be undertaken as soon as possible after the period of
5 years from the date of assent to this Act.

(3) A report on the outcome of the review isto be tabled in each House of
Parliament within 12 months after the end of the period of 5 years.
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Schedule 1 Registration procedures

Schedule 1 Registration procedures

(Section 11)

Part 1 Applying for registration

1 Form of application

An application for registration must be in a form approved by the
Board and must be lodged with the Registrar.

2 Application fee

(1) The application is to be accompanied by the fee determined by the
Minister in consultation with the Board.

(2) Different fees may be determined in respect of different types of
gpplications.

(3) TheBoardisentitled to refuse to determine an application until thefee
is paid.

(4) TheBoard may in aparticular case waive the requirement for afee or
reduce afee.

3 Material to accompany application

The application is to be accompanied by such evidence and other
information as the Board requires.

4 Disclosure of convictions and charges
(1) TheBoard may require an applicant for registration to disclose:

(@ deails of any offence for which the applicant has been
convicted or made the subject of acrimind findingin this State
or elsewhere (together with details of any penalty imposed for
the offence), other than an offence prescribed by theregulations
as not being relevant for the purposes of this clause, and

(b) details of any criminal proceedings pending againgt the
gpplicant in this State or elsewhere for a sex/violence offence.

(2) TheBoard may require adisclosure for the purposes of this clause to
be in the form of a statutory declaration.
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3)

Any power of the Board to require disclosure of a conviction or
crimina finding for an offence or to have regard to the conviction of
or the making of a crimina finding in respect of an gpplicant for
registration for an offence extends to a conviction or criminal finding
for an offence committed before the commencement of this clause.

5 Time within which application to be determined

1)

2

For the purposes of an gpped under this Act, the Board is taken to
have determined that an applicant for registration is not entitled to be
registered and to have refused the application if the Board does not
consider and determine the application within 3 months after the
gpplication islodged with the Registrar.

The Board and the applicant may agree on a longer period than 3
monthsfor the purposes of this clause, in which casethe agreed longer

period applies.

Part 2 Dealing with applications

6 Applications to be considered and determined

The Board is to consder and determine al applications for
registration. The Board determines an application by either registering
the applicant or refusing the application.

7 Notice to applicant of decision on application

1)

2

The Board isto give an gpplicant for registration notice of the Board' s
decision on the application as soon as practicable after the decisonis
made.

If the decision is to grant registration, the Board is to issue to the
gpplicant a certificate of registration in aform approved by the Board
and stating such particulars as the Board determines.

8 How a person is registered

The Board registers a person by recording the person’s name in the
Register together with such particulars as the Board considers

appropriate.
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Schedule 1 Registration procedures

Part 3 Inquiries

10

11

12

13

Board may hold inquiry into eligibility

(1) The Board may hold an inquiry, in such cases as it consders
appropriate, into the digibility of an applicant to be registered as an
optometrist.

(2) Theinguiry may include aninquiry into the gpplicant’ s competenceto
practise optometry.

Commission to be notified of inquiry

(1) TheBoard must givethe Commission at least 7 days noticeinwriting
before the Board holds an inquiry under this Part.

(2) The Commission may appear and be heard a an inquiry under this
Part.

Applicant to be notified of inquiry

The President is to fix atime and place for the holding of an inquiry
and is to cause the gpplicant concerned to be given at least 14 days
notice in writing of the time and place for the inquiry.

Powers etc of the Board in an inquiry

For the purposes of aninquiry conducted by the Board under this Part,
the Board has the same functions that the Tribunal has under thisAct.
However, proceedings on an inquiry conducted by the Board are not
to be open to the public.

Optometrist entitled to attend

(1) Theperson in relation to whom an inquiry is being held is entitled to
attend and to be accompanied by alega practitioner or another adviser,
but is not entitled to be represented by a legal practitioner or other
adviser.

(2) This clause does not prevent the Board from proceeding with an
inquiry in the absence of the applicant so long as the applicant has
been given notice of the inquiry in accordance with clause 11.

Page 74

~No b~ w N

[ee]

10

11
12

13

14
15
16

17

18
19
20
21

22

23
24
25
26

27
28
29



Optometrists Bill 2001

Registration procedures Schedule 1

14

15

16

17

18

Provisions concerning witnesses etc

Schedule 5 applies to and in respect of a person or witness appearing
or evidence given at an inquiry in the same way as it applies to a
person or witness appearing or evidence given before the Tribunal.

Constitution of Board for inquiry

(1) If the Board decides to hold an inquiry, the Board is to appoint 3
persons to conduct the inquiry.

(2) The persons appointed to conduct the inquiry need not be members of
the Board.

(3) The persons appointed to conduct an inquiry are taken to be members
of the Board and to congtitute the Board for the purposes of theinquiry
and, accordingly, may exercise the functions of the Board in relation
to the inquiry.

Director-General may intervene at inquiry

The Director-General may intervene in any inquiry before the Board
and is entitled to be heard personally or by being represented by an
officer of the Department of Hedth.

Preliminary medical examinations of applicants for registration

(1) Beforeor during aninquiry under this Part, the Board may requirethe
gpplicant for registration, by notice in writing given persondly or by
post to the gpplicant, to undergo at the Board's expense a medical
examination by aregistered medical practitioner specifiedinthenatice,
at any reasonable time and place so specified.

(2) A failure by an applicant, without reasonable cause, to comply with
such anaticeis, for the purposes of this Part (including any inquiry or
gpped under this Act) evidence that the applicant does not have
sufficient physical and mental capacity to practise optometry.

Decisions of the Board in an inquiry

A decision supported by at least 2 of the 3 persons appointed to
conduct an inquiry under this Part on an inquiry, or on any question
arising during an inquiry, is adecision of the Board.
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19 Details of decision to be supplied to applicant

20

(1)

2

3)

The Board must provide a written statement of a decison on an
inquiry to the person in relation to whom the inquiry was held and
must do so within one month after the decision is made.

The statement of a decison must:
(@  givethereasonsfor the decision, and

(b)  include information about any apped rights the person has
under section 17.

The Board may a so provide the statement of a decision to such other
persons as the Board thinks fit.

Statement need not contain confidential information

(1)

2

3)

(4)

®)

The Board is not required to include confidential information in the
statement of adecison. If astatement would be false or mideading if
it did not include the confidential information, the Board is not
required to provide the statement.

When confidentia information is not included in the statement of a
decision provided to a person or the statement is not provided to a
person because of subclause (1), the Board must give a confidential
information notice to the person.

A confidential information notice is a notice that indicates that
confidentia information is not included or that the statement will not
be provided (as appropriate) and givesthe reasons for this. The notice
must be in writing and must be given within one month after the
decision is made.

This clause does not affect the power of a court to make an order for
the discovery of documents or to require the giving of evidence or the
production of documents to a court.

In this clause;
confidential information means information that;

(@  has not previously been published or made available to the
public when awritten statement of a decision to whichitisor
may be relevant is being prepared, and
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(b) relatestothepersona or businessaffairsof aperson, other than
a person to whom the Board is required (or would, but for
subclause (1), be required) to provide awritten statement of a
decision, and

(o) isinformation:
0] that was supplied in confidence, or
(i)  thepublication of which would reved atrade secret, or
(iii)  that was provided in compliance with a duty imposed
by an enactment, or
(iv)  theprovision of which by the Board would bein breach
of any enactment.

Part 4 Keeping and alteration of the Register

21

22

Board is to keep the Register

1)

2
3)

(4)
)

The Board isto keep aregister, caled the Register of Optometristsfor
New South Wales.

The Regigter is to be kept in such form as the Board determines.
The Register must be available for inspection by any person:
(@  inperson at the office of the Board at al reasonable times, and

(b) by such other means (such as Internet access) and at such other
times as the Board determines.

The Board may charge a fee for an ingpection of the Register, not
exceeding such amount as may be prescribed by the regulations.

The Board may carry out searches of the Register on aperson’ s behalf
and may charge such fee asit determines for the search.

Information to be recorded in Register

1)

2

The Board is to record in the Register such particulars of the
registration of each registered optometrist as the Board considers
appropriate, subject to the regulations. The regulations may make
provision for or with respect to the information to be recorded in the
Regigter.

Any conditions to which an optometrist’ s registration is subject must
be recorded in the Regigter.
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Schedule 1
3
(4)

23

24

The Board may, on application by a registered optometrist and
payment of the prescribed fee, record in the Register any particularsin
addition to those required to be recorded in the Register, asthe Board
approves.

The Board must make such other recordingsin the Register as may be
necessary for the purpose of maintaining the Register as an accurate
record of the particulars relating to each registered optometrist.

Method of removal from the Register

1)
2

The name of aregistered optometrist is removed from the Register by
the making in the Register of such recording as the Board directs.

The Board must cause a person to be given notice that the person’s
name has been removed from the Register unless the person’s name
wasremoved in accordance with an order of the Chairperson, aDeputy
Chairperson, the Tribuna or the Supreme Court under this Act.

Surrender of certificates

(1)

2

The Board may by notice require a person who has ceased to be
registered to furnish to the Board within atime specified in the notice
a certificate issued to the person under this Act in respect of that
registration.

A person on whom such a notice has been served must not, without
reasonable cause, fail to comply with the requirements of the notice.

Maximum penaty: 10 pendty units.

25 Making arecording in the Register—extended meaning

A reference in this Act to the making of a recording in the Register
includes areference to amending, cancelling or deleting arecordingin
the Regigter.
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Part 5 Annual registration fees

26 Annual registration fee payable

27

28

(1)

2

A registered optometrist must, on or before a date notified by the
Board in writing to the optometrist at least 1 month in advance, pay to
the Board the annud registration fee determined by the Minister in
consultation with the Board.

Different fees may be determined for the purposes of this clause in
respect of different classes of registration.

Optometrist’'s name may be removed from Register for non-payment

(1)

2

The Board is to notify a registered optometrist who does not pay the
annual registration fee on or before the due date that if the fee is not
paid on or before a later date specified in the notification the
optometrist’s name will be removed from the Register.

The Board may cause to be removed from the Register the name of
any registered optometrist who has been so notified and failsto pay the
fee on or before that |ater date.

Entitlement to re-registration if fee paid

(1)

2

3)
(4)

)

A person whose name has been removed from the Register for failure
to pay the annual regigtration fee is entitled to re-registration if the
person pays to the Board any unpaid annua registration fee or fees
together with any applicable late payment fee.

A late payment fee is applicable when more than 3 months have
elapsed since the person’s name was removed from the Register. The
late payment fee is such amount as the Board determines.

The Board may waive payment of a late payment fee in a particular
case if the Board thinks it appropriate to do so.

Theentitlement to re-registration isan entitlement toregistration onthe
sametermsand subject to the same conditions (if any) asapplied tothe
person’s registration immediately before the remova of his or her
name from the Register.

The Board may refuse to register a person under this clause if the
Board is of the opinion, following an inquiry under Part 3 of this
Schedule, that the person is not competent to practise optometry or is
not of good character.
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(6)

()

A person registered pursuant to an entitlement to re-registration under
this clause is taken to have been so registered on and from the day the
person’s name was removed from the Register or on and from such
later day as the Board determines and notifies to the person.

An entitlement to re-registration under this clause does not override
any other provision of this Act pursuant to which a person’s name is
authorised or required to be removed from the Register.

29 Board may waive registration fee

The Board may, for such reason as it considers proper, waive the
requirement that an annua registration fee be paid by a registered
optometrist in any particular year.

Part 6 Removal from and alteration of Register

30 Removal of person wrongfully registered

(1)

2
3)

4)
)

(6)

The Board may remove the name of any person from the Register who
has been registered by reason of any fal se or fraudulent representation
or declaration or by reason of a mistake.

A person whose name has been removed from the Register under this
clause may apped to the Tribunal against the Board's decision.

An appea must be made within 28 days (or such longer period as the
Chairperson may alow inaparticular case) after notice of the decision
is given to the person. The apped is to be lodged with the Registrar
who isto refer it to the Tribundl.

An appedl does not affect the decision with respect to which itismade
until the appedl is determined.

When it determines an appeal, the Tribunal may dismiss the appeal or
order that the decision of the Board be revoked and replaced by a
different decision made by the Tribunal and specified intheorder. The
Tribunal may aso make such ancillary orders as it thinks proper.

The Tribund’ s decision istaken to be adecision of the Board (but this
does not confer aright of appea under this section in respect of the
Tribuna’s decision).
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31 Removal on death or at own request

The Board must remove the name of aregistered optometrist from the
Register if the optometrist has died or has requested the Board to
remove his or her name.

32 Removal or amendment pursuant to disciplinary order

(1) The Board must remove the name of a person from the Register if
removal of the person’s name is required by any order under this Act
of the Chairperson, aDeputy Chairperson, the Tribuna or the Supreme
Court.

(2) The Board is to make such recordings in the Register as may be
necessary to give effect to any order under this Act of the Board, the
Chairperson, aDeputy Chairperson, the Tribuna or the Supreme Court
as to the conditions to be imposed on a person’s registration.

33 Optometrist to be notified of action

The Board must give the optometrist concerned notice of action taken
by the Board under this Part.
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Schedule 2 Provisions relating to the members of the

1

2

Board

(Section 95)

President and Deputy President of the Board

(1)

2

3)
(4)

Of the members of the Board:

(@ one who is a registered optometrist is to be appointed as
President of the Board, and

(b) oneisto be appointed as Deputy President of the Board.

Those appointments may be made in and by the instrument of
gppointment of the relevant member as member or by another
instrument executed by the Governor.

The Governor may remove a member from the office of President or
Deputy President.

A person who is the President or Deputy President vacates office as
President or Deputy President if the person:

(@  isremoved from that office by the Governor, or

(b)  redgns that office by instrument in writing addressed to the
Minister, or

()  ceasesto be amember.

Acting members and acting President

(1)

2

3)

The Governor may, from time to time, gppoint a person to act in the
office of amember during the illness or absence of the member, and
the person, while so acting, has al the functions of the member and is
taken to be the member.

The Deputy President of the Board may act in the office of President
during theillness or absence of the President, and while so acting has
all the functions of the President and is taken to be the President.

The Governor may, from time to time, appoint amember to act in the
office of President during the illness or absence of both the President
and Deputy President, and the member, while so acting, has all the
functions of the President and is taken to be the President.
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3

4

5

(4) The Governor may remove any person from any office to which the
person was appointed under this clause.

(5) A person while acting in the office of a member is entitled to be paid
such remuneration (including travelling and subsistence allowances)
as the Minister may from time to time determine in respect of the
person.

(6) For the purposes of this clause, a vacancy in the office of a member,
the President or the Deputy President is taken to be an absence from
office of the member, President or Deputy President.

Terms of office

(1) Subject to this Schedule, amember holds office for such period (not
exceeding 4 years) as may be specified in the member’ s insrument of
appointment, but is eligible (if otherwise qualified) for
re-gppoi ntment.

(2) A personmay not be appointed to serve morethan 3 consecutiveterms
of office as a member of the Board.

Remuneration

A member is entitled to be paid such remuneration (including
travelling and subsistence allowances) as the Minister may from time
to time determine in respect of the member.

Vacancy in office of member
(1) Theoffice of amember becomes vacant if the member:

(@ dies or
(b)  completes aterm of office and is not re-appointed, or

()  redgns the office by instrument in writing addressed to the
Minister, or

(d) isremoved from office by the Governor under this clause or
under Part 8 of the Public Sector Management Act 1988, or

() isabsent from 4 consecutive meetings of the Board of which
reasonable notice has been given to the member, except on
leave granted by the Minister or unless, before the expiration of
4 weeks after thelast of those meetings, the member isexcused
by the Minister for being absent from those meetings, or
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(f)

@
(h)

0)

()

becomes bankrupt, appliesto take the benefit of any law for the
relief of bankrupt or insolvent debtors, compounds with his or
her creditors or makes an assignment of hisor her remuneration
for their benefit, or

becomes a mentally incapacitated person, or

is convicted in New South Waes of an offence that is
punishable by imprisonment for 12 months or more or is
convicted elsewhere than in New South Wales of an offence
that, if committed in New South Wales, would be an offence so
punishable, or

in the case of a member referred to in section 91 (2) (@), the
member ceases to be an officer or an employee referred to in
that paragraph, or

inthe case of amember referred to in section 91 (2) (b)—(d), the
member’ sregistration under this Act issuspended or cancelled,
or the member’s name is for any reason removed from the
Regigter, or

in the case of a member referred to in section 91 (2) (f), the
member ceasesto be alegd practitioner.

(2) The Governor may remove a member from office at any time.

(3) Without affecting the generality of subclause (2), the Governor may
remove from office a member who contravenes the provisons of
clause 7.

6 Filling of vacancy in office of member

If the office of any member becomesvacant, apersonis, subject tothis
Act, to be gppointed to fill the vacancy.

7 Disclosure of pecuniary interests

@ If:
@

()

amember hasadirect or indirect pecuniary interest in amatter
being considered or about to be considered at ameeting of the
Board, and

the interest appears to raise a conflict with the proper
performance of the member's duties in relation to the
consideration of the matter,
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2

3

(4)

)

(6)
()
8

the member must, as soon as possible after the relevant facts have
come to the member’ sknowledge, disclosethe nature of theinterest at
ameeting of the Board.

A disclosure by amember at ameeting of the Board that the member:

(@ isamember, orisin the employment, of a specified company
or other body, or

(b) isapartner, or isin the employment, of a specified person, or

() has some other specified interest relating to a specified
company or other body or to a specified person,

is a sufficient disclosure of the nature of the interest in any matter
relating to that company or other body or to that person which may
arise after the date of the disclosure and which is required to be
disclosed under this clause.

Particulars of any disclosure made under this clause are to be recorded
by the Board in a book kept for the purpose and that book is to be
open at dl reasonable hours to inspection by any person on payment
of the fee determined by the Board.

After amember has disclosed the nature of an interest in any matter,
the member must not, unless the Minister or the Board otherwise
determines;

(@&  bepresent during any deliberation of the Board with respect to
the matter, or

(b) take part in any decison of the Board with respect to the
matter.

For the purposes of the making of a determination by the Board under
subclause (4), amember who hasadirect or indirect pecuniary interest
in amatter to which the disclosure relates must not:

(@  bepresent during any deliberation of the Board for the purpose
of making the determination, or

(b)  take part in the making by the Board of the determination.

A contravention of this clause does not invalidate any decision of the
Board.

This clause does not apply to or in respect of an interest of a member
in amatter that arises merely because the member is an optometrist.

A reference in this clause to a meeting of the Board includes a
reference to a meeting of a committee of the Board.

Page 85

© 0o N o0 b~ WNPE

o
= o

=
w N

e L
No o s

N
O © ®

NN
N

NN
PN

NN N
~N o O

N N
©

w
o

w w
N

g8

w W
o a1



Schedule 2

Optometrists Bill 2001
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8 Effect of certain other Acts

(1)
2

Part 2 of the Public Sector Management Act 1988 does not apply to or
in respect of the appointment of a member.

If by or under any other Act provision is made:

(@  requiring a person who is the holder of a specified office to
devote the whole of hisor her time to the duties of that office,
or

(b)  prohibiting the person from engaging in employment outside
the duties of that office,

that provision does not operate to disqudify the person from holding
that office and aso the office of a member or from accepting and
retaining any remuneration payable to the person under this Act as a
member.
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Schedule 3 Provisions relating to the procedure of the
Board

(Section 95)

1 First meeting of Board

The Minister may call the first meeting of the Board in such manner
asthe Minister thinks fit.

2 General procedure

The procedure for the calling of meetings of the Board and for the
conduct of business at those mestings is, subject to this Act and the
regulations, to be as determined by the Board.

3  Quorum
The quorum for a meeting of the Board is 5 members.

4 Presiding member

(1) ThePresdent or, in the absence of the President, the Deputy President
or, in the absence of both of them, another member of the Board
elected to chair the meeting by the members present, isto presideat a
meeting of the Board.

(2) The person presiding at any meeting of the Board has a ddliberative
vote and, in the event of an equality of votes, has a second or casting
vote.

5 Voting
A decision supported by amgjority of the votes cast at ameeting of the
Board at which a quorum is present is the decision of the Board.

6 Minutes

The Board must cause full and accurate minutes to be kept of the
proceedings of each meeting of the Board.
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7 Proof of certain matters not required

Inany legal proceedings, proof isnot required (until evidenceisgiven
to the contrary) of:

(@ theconstitution of the Board, or
(b)  any resolution of the Board, or

() theappointment of, or the holding of office by, any member of
the Board, or

(d) the presence of aquorum at any meeting of the Board.
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Schedule 4 Provisions relating to the Committee

(Section 99)

Part 1 The Members

1 Chairperson of the Committee

The member referred to in section 98 (2) (a) is to be the Chairperson
of the Committee.

2 Term of office

Subject to this Schedule, a member of the Committee holds office for
such period, not exceeding 4 years, as may be specified in the
instrument of appointment of the member, but iseligible (if otherwise
qudified) for re-appointment.

3 Remuneration

A member of the Committee is entitled to be paid such remuneration
(including travelling and subsi stence alowances) asthe Minister may
from time to time determine in respect of the member.

4  Filling of vacancy in office of member

If the office of any member of the Committee becomes vacant, a
person is, subject to this Act, to be appointed to fill the vacancy.

5 Casual vacancies

(1) A member of the Committeeisto betaken to have vacated officeif the
member:

@ dies or

(b)  absents himsalf or hersalf from 4 consecutive meetings of the
Committee of which reasonable notice has been given to the
member personaly or in the ordinary course of post, except on
leave granted by the Minister or unless, before the expiration of
4 weeks after thelast of those meetings, the member isexcused
by the Minister for being absent from those meetings, or
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()  becomesbankrupt, appliesto take the benefit of any law for the
relief of bankrupt or insolvent debtors, compounds with his or
her creditors or makes an assignment of hisor her remuneration
for their benefit, or

(d)  becomesamentdly incapacitated person, or

() is convicted in New South Wales of an offence that is
punishable by imprisonment for 12 months or more or is
convicted elsewhere than in New South Wales of an offence
that, if committed in New South Wales, would be an offence so
punishable, or

()  redgns the office by instrument in writing addressed to the
Minister, or

(9 isremoved from office by the Minister under subclause (3).

(2) Without limiting the generdity of subclause (1), a member who is
gppointed under section 98 (2) (&) or (b) and who ceases to be a
registered optometrist is to be taken to have vacated office.

(3) TheMinister may remove a member from office.

Part 2 Procedure of the Committee

6 General procedure

The procedurefor the calling of meetings of the Committee and for the
conduct of business at those meetings is, subject to this Act, to be as
determined by the Committee.

7 Quorum
The quorum for a meeting of the Committee is 3 members.

8 Voting

A decision supported by amgority of the votes cast at ameeting of the
Committee at which a quorum is present is the decison of the
Committee.
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9 Presiding member

(1) The Charperson of the Committee or, in the absence of the
Chairperson, another member of the Committee eected to chair the
meeting by the members present, is to preside a a mesting of the
Committee.

(2) The person presiding a any meeting of the Committee has a
deliberative vote and, in the event of an equality of votes, hasasecond
or casting vote.
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Schedule 5 Proceedings before the Tribunal

(Section 115)

1 Proceedings generally

In proceedings beforeit, the Tribund isnot bound to observetherules
of law governing the admission of evidence, but may inform itself of
any matter in such manner as it thinks fit.

2 Power to summon witnesses and take evidence
(1) The Chairperson or Deputy Chairperson may summon a person to

appear in proceedings before the Tribunad, to give evidence and to
produce such documents (if any) as are referred to in the summons.

(2) The person presding at the proceedings may require a person

appearing in the proceedings to produce a document.

(3) The Tribuna may, in proceedings before it, take evidence on oath or

affirmation and, for that purpose a member of the Tribunal:

(@ may require a person appearing in the proceedings to give
evidence either to take an oath or to make an affirmation in a
form approved by the person presiding, and

(b)  may administer an oath to or take an affirmation from a person
S0 gppearing in the proceedings.

(4) A person served with a summons to appear in any such proceedings

and to give evidence must not, without reasonable excuse:
(@ fall to attend as required by the summons, or

(b)  fail to attend from day to day unless excused, or released from
further attendance, by a member of the Tribund.

(5) A person appearing in proceedingsto give evidence must not, without

reasonable excuse:

(@&  when required to be sworn or to affirm—fail to comply with
the requirement, or

(b)  fail to answer a question that the person is required to answer
by the person presiding, or
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©

fail to produce a document that the person is required to
produce by this clause.

Maximum penaty: 20 pendty units.

3 Power to obtain documents

(1) A member of the Tribuna may, by notice in writing served on a
person, require the person:

@

()

to attend, at atime and place specified in the notice, before a
person specified in the notice, being amember of the Tribunal
or a person authorised by the Tribuna in that behalf, and

to produce, at that time and place, to the person so specified a
document specified in the notice.

(2) A person who fails, without reasonable excuse, to comply with a
notice served on the person under this clauseis guilty of an offence.

Maximum penaty: 20 pendty units.

4 Evidence of other proceedings

The Tribuna may receive and admit on production, asevidencein any
proceedings, such of the following as the Tribunal considers relevant
to the proceedings.

@

()
©

()

the judgment and findings of any court (whether civil or
crimina and whether or not of New South Wales) or tribund,

the verdict or findings of ajury of any such court,

a certificate of the conviction of or the making of a crimina
finding in respect of any person,

a transcript of the depositions or of shorthand notes, duly
certified by the Registrar or clerk of the court or tribund as
correct, of the evidence of witnesses taken in any such court or
tribunal.

5 Additional complaints

(1) The Tribuna may in proceedings before it ded with one or more
complaints about a registered optometrist.

(2) If, during any such proceedings, it appearsto the Tribunal that, having

regard

to any matters that have arisen, another complaint could have

been made against the optometrist concerned:
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3)

(@  whether instead of or in addition to the complaint that was
made, and

(b)  whether or not by the same complainant,

the Tribuna may take that other complaint to have been referred to it
and may deal with it in the same proceedings.

If another complaint is taken to have been referred to the Tribunal
under subclause (2), the complaint may be dealt with after such an
adjournment (if any) as is, in the opinion of the Tribund, just and
equitable in the circumstances.

6 Release of information

1)

2
3)

The person presiding in proceedings before the Tribunal may, if the
person presiding thinks it appropriate in the particular circumstances
of the case (and whether or not on the request of a complainant, the
optometrist concerned or any other person):

(@  direct that the name of any witnessis not to be disclosed in the
proceedings, or
(b)  direct that dl or any of the following matters are not to be
published:
0] the name and address of any witness,
(i)  the name and address of a complainant,
(iii)  the name and address of an optometrist,
(iv)  any specified evidence,
(v)  the subject-matter of acomplaint.
A direction may be amended or revoked at any time by the person
presiding.

A direction may be given before or during proceedings, but must not
be given before the proceedings unless noticeis given of thetime and
place appointed by the person presiding for consideration of the matter
to:

(&  aperson who requested the direction, and

(b)  the complainant or the optometrist concerned, as appropriate,
and

()  such other persons as the person presiding thinks fit.
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10

(4) A person who contravenes adirection given under this clauseisguilty
of an offence.

Maximum penalty: 150 pendty unitsin the case of a body corporate
and 20 pendlty unitsin any other case.

Authentication of documents by the Tribunal

Every document requiring authentication by the Tribuna may be
sufficiently authenticated without the seal of the Tribunal, if signed by
the Chairperson or by amember of the Tribuna authorised to do so by
the Chairperson.

Nominal complainant

(1) In any proceedings before the Tribunal, a person appointed by the
Commission:

(@ may act as nomind complainant in place of the actua
complainant, and
(b) when so acting, is, for the purposes of this Act and the

regulations, to be taken to be the person who made the
complaint.

(2) A reference in this Act to a complainant includes a reference to a
nominal complainant.

Intervention by Director-General and Commission

(1) Without limiting the operation of clause 8, the Director-General
personally (or an officer of the Department of Health appointed by the
Director-General) or a person gppointed by the Commission may
intervene, and has a right to be heard, in any proceedings before the
Tribund.

(2) The Director-General and the Commission may be represented by a
legal practitioner.
Expedition of inquiries and appeals

(1) Itisthe duty of the Tribuna to hear inquiries and appeals under this
Act and to determine those inquiries and appeals expeditioudly.

(2) Without affecting the generality of subclause (1), the Tribuna may
postpone or adjourn proceedings before it as it thinks fit.
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11

12

13

Evidentiary certificate

A certificate, purporting to have been signed by the Regidtrar, to the
effect that:

(@  aperson specified in the certificate was or was not aregistered
optometrist at atime or during a period so specified, or

(b)  the name of a person specified in the certificate was removed
from the Register at atime so specified, or

() the regidration of a person specified in the certificate was
suspended from a time so specified and for a period so
specified, or

(d) acondition, particulars of which are set out in the certificate,
was, a atime or during a period so specified, imposed on the
registration of a person so specified or revoked or not in force,

is, without proof of the signature of the person by whom the certificate
purports to have been signed, to be received by the Tribunal and al
courts as evidence of that fact.

Certain complaints may not be heard

(1) The Tribuna may decide not to conduct an inquiry, or a any timeto
terminate an inquiry or apped,, if:

(@&  acomplainant fails to comply with arequirement made of the
complainant by the Tribunal, or

(b)  the person about whom the complaint is made ceases to be a
registered optometrist.

(2) The Tribuna must not conduct or continue any inquiry or any appesl
if the optometrist concerned dies.

Tribunal can award costs

(1) The Tribuna may order the complainant, if any, the registered
optometrist concerned, or any other person entitled to appear (whether
as of right or because leave to gppear has been granted) at any inquiry
or appeal before the Tribuna to pay such costs to such person as the
Tribuna may determine.

(20 When an order for costs has taken effect, the Tribund is, on
gpplication by the person to whom the costs have been awarded, to
issue a certificate setting out the terms of the order and stating that the
order has taken effect.
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(3) The person in whose favour costs are awarded may file the certificate
in the Digtrict Court, together with an affidavit by the person asto the
amount of the costs unpaid, and the Registrar of the Digtrict Court is
to enter judgment for the amount unpaid together with any fees paid
for filing the certificate.
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Sche

6.1

6.2

6.3

dule 6 Amendment of other Acts

(Section 137)

Health Administration Act 1982 No 135

Schedule 2A Health professional boards

Omit “Board of Optometrical Registration established under the
Optometrists Act 1930”".

Insart instead “Optometrists Registration Board established under the
Optometrists Act 2001”.

Health Care Complaints Act 1993 No 105

Section 4 Definitions

Omit “Optometrists Act 1930 from the definition of health registration
Act.

Insert instead:
Optometrists Act 2001

Interpretation Act 1987 No 15

Section 21 Meaning of commonly used words and expressions
Insart after the definition of registered medical practitioner in section
21 (1):

registered optometrist and each of the following expressions
means an optometrist registered under the Optometrists Act
2001:

(&  optometrist,
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6.4

[1]

(2]

[3]

(b)  legaly (or duly) qudified optometrit,
(o qualified optometrist.

Pharmacy Act 1964 No 48

Section 27 Pharmacist to be in charge of every pharmacy and
dispensary

Omit “medica practitioner or nurse practitioner” from section 27 (1).

Insert ingtead “medical practitioner, nurse practitioner or registered
optometrist”.

Section 28 Medicines to be dispensed by pharmacists

Omit “medica practitioner or nurse practitioner” from section 28 (1).

Insert instead “medicd practitioner, nurse practitioner or registered
optometrist”.

Section 28 (3)

Omit the subsection. Insert instead:
(3) Inthissection:
authorised person means:
(@ amedicd practitioner, or

(b) anurse practitioner who is authorised to dispense the
medicine concerned under section 17A of the Poisons
and Therapeutic Goods Act 1966, or

(¢ aregistered optometrist who is authorised to dispense
the medicine concerned under section 17B of the
Poisons and Therapeutic Goods Act 1966.

Note. Under the Poisons and Therapeutic Goods Act 1966 a nurse

practitioner or registered optometrist may be authorised to possess, use,
supply or prescribe certain substances specified in the Poisons List.
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[4]

6.5

[1]

(2]

3]

[4]

(5]

Section 38 Regulations

Omit “medical practitioner or nurse practitioner” fromsection 38 (1) (g) and
(h) wherever occurring.

Insart instead “medica practitioner, nurse practitioner or registered
optometrist”.

Poisons and Therapeutic Goods Act 1966 No 31

Section 4 Definitions

Insert after the definition of nurse practitioner in section 4 (1):

optometriss means an optometrist registered under the
Optometrists Act 2001.

Section 8 Poisons List

Insert “, optometrist authorised to prescribe the substance under section
17B” after “dentist” in the matter relating to Schedule Four in section 8 (2).

Section 10 Prohibition on supply of certain substances otherwise than
by wholesale

Insert after section 10 (2) (al):

(82) by an optometrist, who is authorised under section 17B
to supply the substance, in the lawful practice of hisor
her profession as such, or

Section 10 (4) (a2)

Insert after section 10 (4) (al):

(32) by an optometrist, who is authorised under section 17B
to supply the substance, in the lawful practice of hisor
her profession as such, or

Section 10 (4) (b)
Insert “, optometrist” after “dentist”.

Page 100

a b wWwN

10

11

12
13

14
15

16

17
18
19

20

21

22
23
24

25

26



Optometrists Bill 2001

Amendment of other Acts Schedule 6

[6]

[7]

[8]

[9]

[10]

[11]

[12]

Section 11 Restriction on wholesale supply of certain substances

Insert after section 11 (2) (al):

(82) an optometrist authorised under section 17B to supply
or use, or have possession of, the substance concerned,
or

Section 12 Obtaining substances by false representation

Insert after section 12 (2) (al):

(82) an optometrist authorised under section 17B to supply
or use, or have possession of, the substance concerned,
or

Section 16 Offences relating to prescribed restricted substances

Insert after section 16 (1) (al):

(82) the person is an optometrist who is authorised under
section 17B to possess the substance and the person
obtains possession or attempts to obtain possession of
it in the lawful practice of his or her profession, or

Section 16 (1) (b)

Insert “, optometrist” after “dentist”.

Section 16 (1) (d1)

Insert “, optometrist” after “nurse practitioner”.

Section 16 (2), (3) (a) (i) and (5)

Insert “, optometrist” after “dentist” wherever occurring.

Section 17 Regulations under Part 3

Insert “, optometrist” after “nurse practitioner” in section 17 (1) (j1).
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[13] Section 17B

Insert after section 17A:

17B Authorisation of possession, use, prescription or supply by
optometrists

@

e

©)

4)

©)

(6)

An optometrist who is the holder of an optometrists drug
authority is authorised to possess, use, supply or prescribe, for
the purposes of the practice of the optometrist’s profession,
such poisons and restricted substances as may be approved by
the Director-Genera from time to time by order in writing.

Different poisonsand restricted substancesmay be approved by
the Director-Genera for the purposes of this section in respect
of different classes of optometrists drug authority.

Note. Section 21 of the Optometrists Act 2001 provides for the grant of
different classes of optometrists drug authority, on the basis of different
standards of competency being approved under that section for different
poisons and restricted substances.

TheDirector-General isto establish acommittee comprisingan
officer of the Department of Hedth, a nominee of the
Optometrists Registration Board whoisaregistered optometrist
and a nominee of the Royd Austrdian and New Zedand
College of Ophthalmologiststo provide adviceto the Director-
General on the approva of poisons and restricted substances
for the purposes of this section.

In providing that advice, the committee is to have regard to
competency standards approved by the Optometrists
Regigtration Board for the use of poisons and restricted
substances in the practice of optometry.

The Director-General may by notification in the Gazette notify
the approvasin force under this section from timeto time, and
such anotification is evidence of the matters notified.

If a nominee required to be nominated for the purposes of
subsection (3) is not nominated within such time or in such
manner as may be specified by the Director-Generd by notice
to the body concerned, the Director-Genera may instead select
any person as amember of the committee.

Page 102

© 0o N O bW

11
12
13
14
15
16
17
18
19
20
21
22
23

24
25
26
27

28
29
30

31
32
33

35



Optometrists Bill 2001
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[14]

[15]

6.6

6.7

(7) Inthissection:
optometristsdrug authority meansan authority granted for the

purposes of this section under section 21 of the Optometrists
Act 2001.
Section 18A Evidentiary provisions
Insert “, optometrit” after “nurse practitioner” in section 18A (1) (b).
Section 34 Hawking of poisons and therapeutic goods

Insert “optometrist,” after “dentist,” in paragraph (b) of the definition of
public place in section 34 (4).

Public Finance and Audit Act 1983 No 152

Schedule 2 Statutory bodies

Omit “Board of Optometrical Registration”.
Insert in aphabetical order “Optometrists Registration Board” .

Public Health Act 1991 No 10

Section 10AE

Insert as section 10AE:
10AE Prescribing of contact lenses, spectacle lenses and other
appliances
(1) A person must not prescribe an optical gppliance unless the
person:

(@ isaregistered optometrist, or
(b) isaregistered medical practitioner, or
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e

©)

(4)

©)

(6)

(© is a member of a class of persons declared by the
regulations to be authorised personsfor the purposes of
this section and the person acts in compliance with any
conditions or limitations prescribed by the regulations.

Maximum penalty: 50 penaty units or imprisonment for 12
months, or both.

A personwho prescribesan optica appliancefor aperson must
on request provide the person, at no extra charge, with a copy
of the prescription.

Maximum pendlty: 5 pendty units.

A person who does not prescribe, but dispenses, an optica
appliance for a person must provide the person, a no extra
charge, with acopy of the prescription relating to the appliance.

Maximum penalty: 5 pendty units.

A person who prescribes contact lenses for a person is not
required to comply with subsection (2) until after the
optometrist has completed the prescription and fitting process
in relation to the contact lenses.

Proceedings for an offence against this section may be
instituted within 12 months after the act or omission alleged to
congtitute the offence.

For the purpose of ascertaining whether the provisions of this
section are being complied with, an authorised officer has and
may exercise al the functions that the authorised officer has
under the officer’s Act for the purpose of ascertaining whether
a provision of that Act is being complied with, and for that
purpose:

(@  those functions of the authorised officer under the
officer's Act apply in respect of premises on which a
person engages in the prescribing of an optica
gppliance in the course of providing ahedth servicein
the same way as those functions apply in respect of
premises on which a person engages in professiona
practice under the officer’s Act, and

(b)  those functions of the authorised officer under the
officer’s Act apply in respect of the engaging in the
prescribing of an optical appliance in the course of
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providing ahealth servicein the sameway asthey apply
in respect of professiona practice engaged in under the
officer’s Act, and

(¢  the provisions of the officer’s Act with respect to the
functions of an insgpector (including any provision that
createsan offencein connection with thefunctionsof an
ingpector) extend to apply in respect of the exercise of
functions of an authorised officer under this section.

(7) Inthissection:

authorised officer means an ingpector or authorised officer
under the Optometrists Act 2001 or the Medical Practice
Act 1992.

officer’ sAct, in relation to an authorised officer, meansthe Act
under which the authorised officer is appointed as an inspector
or authorised officer.

optical appliance means contact lenses, spectaclelensesor any
other appliance designed to correct, remedy or relieve any
refractive abnormality or defect of sight.

6.8 Search Warrants Act 1985 No 37

Section 10 Definitions

Insert in the definition of search warrant in alphabetical order of Acts:
section 132 of the Optometrists Act 2001,
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Schedule 7 Savings and transitional provisions

(Section 139)

Part 1 Preliminary

1 Definitions
In this Schedule:

new Board meansthe Optometrists Registration Board constituted by

this Act,

old Board means the Board of Optometrical Registration constituted

by the 1930 Act,
the 1930 Act means the Optometrists Act 1930.

2 Regulations

(1) The regulations may contain provisions of a savings or transitiona

nature consequent on the enactment of the following Acts:
thisAct

(2) Such aprovison may, if the regulations so provide, take effect from

the date of assent to the Act concerned or alater day.

(3) To the extent to which such a provision takes effect from a date that
is earlier than the date of its publication in the Gazette, the provision

does not operate so as:

(@  todffect, inamanner prgjudicia to any person (other than the
State or an authority of the State), the rights of that person

existing before the date of that publication, or

(b) toimpose lighilities on any person (other than the State or an
authority of the State) in respect of anything done or omitted to

be done before the date of that publication.

Page 106

© 0o No o »

11

12
13

14

15
16

17
18
19

20
21
22

23
24
25



Optometrists Bill 2001

Savings and transitional provisions Schedule 7
Part 2 Provisions consequent on enactment of this Act 1
3 Members of old Board 2
(1) A person who, immediately before the repeal of the 1930 Act, held 3
office as a member of the old Board: 4
(8  ceasesto hold office as such on that reped, and 5
(b) isdigible(if otherwise qudified) to be appointed as amember 6
of the new Board. 7
(2) A person who ceases to hold office as a member of the old Board 8
because of the operation of this Act is not entitled to be paid any 9
remuneration or compensation because of ceasing to hold that office. 10
4  Continuity of Board 11
Anything done by or in relation to the old Board and having effect 12
immediately before the dissolution of the old Board is taken to have 13
been done by or in relation to the new Board. 14
5 Appointments and other action before commencement 15
For the purpose only of enabling the new Board to be constituted in 16
accordance with this Act on or after (but not before) the 17
commencement of section 89 (Constitution of the Board), 18
gppointments may be made under this Act, and anything else may be 19
done, before that commencement, as if the whole of this Act 20
commenced on the date of assent to this Act, but so that no 21
gppointment as a member of the new Board as so congtituted takes 22
effect before the commencement of section 89. 23
6 The Register 24
The register referred to in section 11 of the 1930 Act is, on the 25
commencement of this clause, taken to be the Register under this Act. 26
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7 Registration as optometrist

(1)

2

A person whose name, immediately before the repeal of the 1930 Act,
appeared in the register of optometrists compiled under section 11 of
that Act is, on the commencement of this clause, taken to be registered
as an optometrist under this Act. Registration under this Act is subject
to the same conditions (if any) as the person’s registration under the
1930 Act was subject immediately before that repeal.

A certificate of provisional registration under section 19A of the 1930
Act, inforceimmediately before the reped of that Act, istaken, onthe
commencement of this clause, to have been granted under this Act.

8 Fees

A fee paid or which remains unpaid under aprovision of the 1930 Act
immediately before its reped is taken, on commencement of the
relevant provision of this Act, to have been paid or to remain unpaid
under the provision of this Act that corresponds to that provision and
is taken to have been so paid or to so remain unpaid for or in relation
to the same period asthat which applied to the fee under the 1930 Act.

9 Applications for registration

An application for registration under the 1930 Act which had not been
determined by the old Board before the repeal of that Act istaken to
be an application for registration under this Act.

10 Appeals to the Supreme Court

(1)

2

An agpped to the District Court under section 32 of the 1930 Act that
was pending immediately before the reped of that Act is to be
continued and disposed of asif, except as provided by subclause (2),
this Act had not been enacted.

The decision of the Court on any such appesl isfinal, and binding on
the new Board and the appellant and for the purposes of this Act is
taken to be the final decision of the new Board.

11 Continuation of complaints

(1)

A complaint made to the old Board concerning the conduct of a
registered optometrist and pendingimmediately beforetherepeal of the
1930 Act is, to the extent that the conduct concerned could be the
subject of acomplaint under this Act, to be dedt with as a complaint
under this Act.
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Savings and transitional provisions Schedule 7

2

3)

In particular, an inquiry under section 15 of the 1930 Act that had not
been completed beforethereped of that Act is, on the commencement
of this clause, taken to be a complaint made to the new Board under
this Act and isto be dealt with accordingly.

This clause appliesfor the purposes of this Act and for the purposes of
the Health Care Complaints Act 1993 (including any conciliation
under that Act) in its gpplication to any complaint or investigation
pending under the 1930 Act immediately before the repeal of the 1930
Act.

12 Complaints relating to previous conduct

A complaint or investigation may be made under this Act with respect
to conduct or any other matter or thing that occurred before, or partly
before and partly after, the commencement of the provisions of this
Act under which the complaint or investigation is made.

13 Construction of certain references

On and from the commencement of this clause, a reference in any
other Act, in any instrument made under any Act or in any other
instrument of any kind:

(@ totheold Board isto beread as areference to the new Board,
and

(b)  totheregistrar under the 1930 Act isto be read as a reference
to the Registrar under this Act, and

() totheregister referred to in section 11 of the 1930 Act isto be
read as a reference to the Register under this Act, and

(d) totheregistration of aperson asan optometrist under the 1930
Act isto beread as areference to the registration of the person
as an optometrist under this Act.
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