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New South Wades

Fair Trading Amendment Bill 2002

Explanatory note

This explanatory note relates to this Bill as introduced into Parliament.

Overview of Bill

The object of thisBill isto amend the Fair Trading Act 1987 (the Principal Act)
asfollows:

(8 to create an offence in the case where a trader, who has been notified by the
Director-Genera of the Department of Fair Trading to substantiate aclaim or
representation made by the trader, fals to substantiate the clam or
representation,

(b) to enablethe Director-Genera to make mandatory recall ordersin relation to
defective goods and to providethat such ordersare reviewable by the Products
Safety Committee,

(¢) toinsert direct commerce provisions that will cover both traditiona door-to-
door sales aswdll as telemarketing contracts,
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(d)

©

(f)

@

(h)

(i)
1)

(k)
()

to mirror the provisons of the Trade Practices Act 1974 of the
Commonwedth (the TPA) that relate to warranties in consumer transactions
and to actions against manufacturers and importers of goods of a kind
ordinarily acquired for persona, domestic or household use or consumption,

to extend and clarify the operation of section 43 of the Principa Act (which
relates to unconscionable conduct in trade or commerce) and to insert
provisions (based on the TPA provisions) in relaion to country of origin
representations,

to enable a court to impose a term of imprisonment (not exceeding 3 years)
on aperson who is convicted of a second or subsequent offence under Part 5
of the Principd Act (which relates to unfair practices such as fdse
representations),

to extend, from 3 to 6 years, the period within which action may be taken to
recover the amount of loss or damage caused by a contravention of the
Principd Act,

to enable a Local Court to make orders compensating a person for loss or
damage sustained as the result of the conduct of a person who has been
convicted of an offence under the Principa Act,

to increase the maximum monetary pendlty that aL.oca Court may imposefor
an offence under the Principal Act from 50 penalty unitsto 100 penalty units,

to provide that the Director-General may request a person who has engaged
inunlawful trading conduct on morethan one occas on to show causewhy the
person should not be prohibited from trading and to provide for the Director-
Generd to apply to the Supreme Court for an order to prohibit such a person
from carrying on a business of supplying goods or services,

to reped Part 7 of the Principa Act which currently provides for the making
of codes of practice,

to make a number of other miscellaneous amendments of a minor or
consequentia nature.

The Bill dso:

@
(b)

repealsthe Door-to-Door Sales Act 1967 as a consequence of the insertion of
the direct commerce provisonsin the Principa Act, and

repeds the Mock Auctions Act 1973 and inserts a new provision in the
Principal Act to prohibit mock auctions.
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Outline of provisions
Clause 1 sats out the name (also called the short title) of the proposed Act.

Clause 2 provides for the commencement of the proposed Act on aday or daysto
be appointed by proclamation.

Clause 3isaformal provision giving effect to the amendmentsto the Fair Trading
Act 1987 set out in Schedule 1.

Clause 4 reped s the Door-to-Door Sales Act 1967.
Clause 5 reped s the Mock Auctions Act 1973.

Schedule 1 Amendments

Substantiation of claims and representations

Schedule 1[7] amends section 23C of the Principal Act to providethat, if a person
has, under section 23A, been notified by the Director-Genera of the Department
of Fair Trading to provide proof of a clam or representation made by the person
intrade and commerce, the person commits an offenceif the person failsto provide
proof to support the claim or representation, or if the person fails to provide proof
within the time specified in the notice or provides information that is false or
mideading in response to the notice. Schedule 1 [5], [6], [8] and [9] are
consequential amendments.

Product recall orders by Director-General

Schedule 1 [15] omits sections 3436 of the Principal Act (which presently enable
the Minigter to make orders in relation to the recall of defective goods) and
provides instead for such orders to be made by the Director-General. However,
such orderswill be subject to review by the Products Safety Committee established
under the Principal Act (which will no longer have the function of inquiring into
whether certain goods should be subject to arecal order before such an order is
made) and must be confirmed by the Minister. In recasting the existing provisions,
the provisions relaing to notification of voluntary recal by suppliers have been
separated from the mandatory recall provisions. Schedule1[10]13], [26] and [40]
are consequential amendments.
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Direct commerce practices

Schedule 1 [16] inserts anew Division 3 of Part 4 (proposed sections 40A—40K)
to dedl with direct commerce practices (ie traditiona door-to-door saesaswell as
telemarketing). Under the new Division, acooling-off period of 5 businessdaysis
provided with respect to direct commerce contracts (ie unsolicited sales that are
more than $100 in value) and during this period the consumer has the right to
cancel the contract. Dedlers who negotiate direct commerce contracts must inform
consumersinwriting of their right to cancel during the cooling-off period and must
not collect any fees during the cooling-off period for services provided during that
period. Provision isa so madeto regulate the conduct of dealersinrelationto direct
commerce practices (eg dealers must not solicit business after 8 pm and before
9 am, and must cease contact with prospective consumerswhen requested to do o).

Express consumer trade warranties

Schedule 1 [16] also inserts new Divisions 4 and 5 of Part 4 (proposed sections
40L-40ZC) which are based on the provisions of the TPA relating to conditions
and warranties in consumer transactions (being Divisions 2 and 3 of Part V of the
TPA) and to actions against manufacturers and importers of goods (Division 2A of
Part \V of the TPA). The new provisions relate to such matters as inherent rights of
merchantable quality and fitness for use.

Unconscionable conduct and country of origin representations

Schedule 1 [17]-19] extends the scope of section 43 of the Principa Act (which
prevents a supplier from engaging in unconscionable conduct) so that it will apply
to all transactionsin trade and commerce (and not just transactionsinvolving goods
or services for personal, domestic or household use or consumption). Schedule 1
[3] is aconsequential amendment.

Schedule 1 [20] inserts proposed section 44A in the Principa Act to mirror the
TPA provisions in relation to country of origin representations. The new section
provides atest for determining whether a representation as to where goods have
come from contravenes section 42 (which relates to mideading or deceptive
conduct) or 44 (i) (which relates to fal se representations about the place of origin
of goods) of the Principal Act.
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Mock auctions

Schedule 1 [21] prohibitsthe conduct of mock auctions (which involve goods only)
in a smilar manner as they have been prohibited under the Mock Auctions
Act 1973. An example of such an auction is where goods are sold to a person a a
price lower than the highest bid for the goods, or where part of the pricefor thesde
of goodsisrepaid or credited to the buyer.

Amendments relating to enforcement and penalties

Schedule 1[22] enablesacourt, in additionto (or asan aternativeto) any monetary
penalty, to impose aterm of imprisonment (not exceeding 3 years, or 2 yearsin the
case of a Loca Court) on a person who is convicted of a second or subsequent
offence under Part 5 of the Principa Act.

Schedule 1 [24] increases the maximum monetary penalty that aLoca Court may
impose for an offence under the Principa Act from 50 penalty unitsto 100 penalty
units.

Schedule 1 [25] enables a Local Court to order a person who is convicted of an
offence to compensate a person who has sustained loss or damage as aresult of the
conduct of the convicted person.

Schedule 1[29] inserts proposed sections 66A and 66B in the Principal Act. Under
proposed section 66A, the Director-General may, if satisfied that a person has
engaged in conduct on morethan one occasion that is (or would be) acontravention
of the Principal Act, ask the person to show cause why the person should not be
prevented from carrying on a business of supplying goods or services. Under
proposed section 66B, the Director-Genera may then apply to the Supreme Court
for an order prohibiting the person from trading for a specified period. Schedule 1
[33] and [35]{37] are consequentia amendments.

Schedule 1 [31] provides that proceedings for taking action to recover the amount
of loss or damage caused by conduct in contravention of the Principa Act may be
commenced within 6 years after the cause of action that relates to the conduct
accrued. The 6-year limitation period will not apply in the case of persona injury
actions.

Schedule 1[32] restates existing section 33 of the Principa Act (whichisrepealed
by Schedule 1 [14]) in Part 6 of the Principal Act asthat Part deals with remedies.

Schedule 1 [34] provides that an gpplication to the Supreme Court under section
72 (2) of the Principal Act for an order to compensate a person for loss or damage
caused by conduct in contravention of the Principal Act may be brought within
6 years after the cause of action that relates to the conduct arose. The 6-year
limitation period will not apply in the case of persona injury actions.
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Other amendments
Schedule 1 [1], [23] and [30] update certain cross-references.

Schedule 1 [2] and [4] are amendments consequentia on the enactment of the
Public Sector Employment and Management Act 2002.

Schedule 1 [39] repeds Part 7 of the Principal Act which provides for codes of
practice for fair dealing between particular classes of suppliers and consumers or
by particular classes of personsin relation to consumers. Schedule 1 [27], [28] and
[38] are consequential amendments.

Schedule 1 [41] inserts savings and trangtiona provisions and Schedule 1 [42]
enables regulations of asavings or trangitional nature to be made as a consegquence
of the enactment of the proposed Act.
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No , 2002

A Bill for

An Act to amend the Fair Trading Act 1987 to make provision with respect to
direct commerce practices, product recall orders, expressconsumer tradewarranties,
enforcement provisions and other miscellaneous matters; to repeal the Door-to-
Door Sales Act 1967 and the Mock Auctions Act 1973; and for other purposes.




Clause 1 Fair Trading Amendment Bill 2002

The Legidature of New South Wales enacts:

1

Name of Act
This Act isthe Fair Trading Amendment Act 2002.

Commencement
This Act commences on a day or days to be appointed by
proclamation.

Amendment of Fair Trading Act 1987 No 68
The Fair Trading Act 1987 is amended as set out in Schedule 1.

Repeal of Door-to-Door Sales Act 1967 No 36
The Door-to-Door Sales Act 1967 is repealed.

Repeal of Mock Auctions Act 1973 No 17
The Mock Auctions Act 1973 is repedl ed.
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Fair Trading Amendment Bill 2002

Amendments Schedule 1

Schedule 1 Amendments

[1]

[2]

[3]

[4]

[5]

(Section 3)

Section 4 Definitions

Omit “Divisions 5-8" from the definition of advisory council in section
4 (1).

Insert instead “Divisions 5-9”.

Section 4 (1), definition of “officer”

Omit the definition. Insert instead:
officer means;

(&  the Director-Generad or any other member of staff
(within the meaning of the Public Sector Employment
and Management Act 2002) of the Department, or

(b) amember of staff of apublic sector agency (within the
meaning of section 85 of the Public Sector Employment
and Management Act 2002) who is transferred to, or
who provides services for, the Department, or

(o)  any person engaged by the Director-Genera (with the
gpprova of the Minister and on such terms as the
Minister thinks fit) to assst in the exercise of the
Director-Genera’s functions.

Section 5 Meaning of “consumer”

Insert “(except for the purposes of section 43)” after “do not” in section
5(2).

Section 7 Staff of Department
Omit the section.

Section 23A Power to require proof of claims and representations

Omit “substantiate & from section 23A (1).
Insert instead “provide the Director-Genera with proof of any”.
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Amendments

[6]

[7]

[8]

Section 23A (3) and (4)

Omit section 23A (3)«5). Insert instead:
(3) The notice must:

@
()

©

specify the claim or representation to which the notice
applies, and

specify a time within which the person is required to
provide the Director-Generd with proof of the claim or
representation, and

indicate that it is an offence to:

(i) fal to provide proof sufficient to support the
claim or representation, or

(i)  fal to provide that proof within the time
specified in the notice, or

(iii)  provide the Director-Generad with information
that is fase or mideading in a materia

particular.

(4) TheDirector-Genera may, by afurther noticein writing served
on the person, extend the time within which the person is
required to provide the Director-Genera with proof of the
claim or representation concerned.

Section 23C Offences in relation to failing to provide proof of claim or

representation

Omit section 23C (1) and (2). Insert instead:

(1) A person on whom a notice under section 23A is served is
guilty of an offence if the person:

@
()
(©

Section 23C (3)

falsto provide proof sufficient to support the claim or
representation, or

fails to provide that proof within the time specified in
the notice, or

provides any information to the Director-General that is
fase or mideading in a material particular.

Omit “subsection (2)”. Insert instead “subsection (1) (¢)”.
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Amendments Schedule 1

[9]

[10]

[11]

[12]

[13]

[14]

Section 23D Self incrimination

Omit “in compliance with” wherever occurring.
Insert instead “in response to”.

Section 24 Products Safety Committee

Insert after section 24 (1):

(1A) Without limiting subsection (1), the Products Safety Committee
has the following functions:

(&  to provide advice to the Minister on such issues in
relation to the operation of Divisons 2 and 3 of Part 3
as arereferred to it by the Minigter,

(b) toreview recal orders made under Division 3 of Part 3.

Section 28 Reference of certain questions to Products Safety Committee

Omit section 28 (1). Insert instead:

(1) TheMinigter, or the Director-Genera with the approva of the
Minister, may refer to the Products Safety Committee for
consideration the question whether the supply of goods of a
kind specified in the reference or any particular goods so
specified should:

(&  becausethey are dangerous, or are a possible source of
danger, be prohibited, or

(b)  beadlowed only subject to conditions or restrictions to
be specified by the Committee.

Section 28 (3)
Omit the subsection.

Section 28 (5)
Omit “each”. Insert instead “any such”.

Section 33 Remedy for supply of goods etc in contravention of Act or
order

Omit the section.
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Amendments

[15]

Sections 34-36F

Omit sections 34—36. Insart instead:

34 Definitions

In this Division:
defective goods means goods that:

@

(b)
(©

recall

do not comply with a product safety standard for the
goods, or

are the subject of a banning order, or

are, in the opinion of the Director-Generd, of a kind
that may cause death or injury to any person.

order means an order made by the Director-Genera

under section 35.

35 Recall orders by Director-General

(1) The Director-Genera may, by order published in the Gazette,
require the supplier of defective goods to do any one or more
of the following:

@
()

(©

recall the goods in the manner, and within the period,
specified in the order,

disclose to the public, or to aclass of persons specified

in the order, in the manner and within the period so

specified, any one or more of the following:

0] the nature of any defect in, or dangerous
characterigtic of, the goods identified in the
order,

(i)  thecircumstancesin which the use of the goods
is dangerous,

(iii)  procedures for disposing of the goods,

notify the public, or a class of persons specified in the

order, in the manner and within the period so specified,

that the supplier undertakes to do whichever of the

following the supplier thinks is appropriate:

(i) except where the order identifies a dangerous
characteristic of the goods—repair the goods,

(i)  replacethe goods,

Page 6
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Schedule 1

36

@

©)
(4)

(iii)  refund to a person to whom the goods were
supplied (whether by the supplier or by another
person) the price of the goods.

A recall order ceases to have effect at the end of the period of
28 days immediately following the date on which it was
published in the Gazette unless the order is, before the end of
that 28-day period, confirmed by the Minister by notice
published in the Gazette.

Subsection (2) doesnot apply if arequest ismade under section
36 for areview of therecall order.

Sections 40 and 41 of the Interpretation Act 1987 apply to a
recal order asif it were a statutory rule to which those sections

apply.

Review of recall orders

@)

e

©)

4)

The Minister or the supplier of goods to which arecall order
relates may, within 14 days of the date on which the order was
published in the Gazette, request the Products Safety
Committee to review the order.

If any such request is made, the Products Safety Commiittee is
to conduct the review of the order and report to the Minister on
the outcome of the review.

The provisions of sections 28 (7)—11) and 29 apply to and in
respect to the review of arecdl order by the Products Safety
Committee under this section in the same way as those
provisions apply to the consideration of a question that is
referred to the Committee under section 28 (1).

Accordingly:

(@  areference in those provisons to a question that is
referred to the Committee includes a reference to a
recal order that the Committee has been requested to
review, and

(b) areference in those provisions to the consideration by

the Committee of such a question includes a reference
to the conducting of areview of arecal order.
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Amendments

©)

On recelving the Committee’s report in relation to a recall
order, the Minister may, by order published in the Gazette:

(@  confirmtherecal order, or

(b)  amend the recall order in accordance with the terms of
the Committee’ s report, or

()  reped the order.

36A Reduction of refund in certain circumstances

If:

(@& inaccordance with arecal order, asupplier undertakes
to refund the price of goods, and

(b) aperiod of more than 12 months has elapsed since a
person (whether or not the person to whom the refund
isto be made) acquired the goods from the supplier,

the amount of the refund may be reduced by an amount,
calculated in accordance with the order, that is attributable to
the use that a person has had of the goods.

36B Undertaking to repair or replace goods

(1)

el

If, in accordance with a recall order, a supplier undertakes to
repair goods, the supplier must cause the goods to be repaired
S0 that:

(@  any defect in the goods as identified in the order is
rectified, and

(b) if there is a product safety standard for goods of that
kind—the goods comply with the standard.

If, in accordance with a recall order, a supplier undertakes to
replace goods, the supplier must replace the goods with like
goods that:

(& if adefectin, or adangerous characteristic of, the goods
to be replaced was identified in the order—do not
contain that defect or have that characterigtic, and

(b) if there is a product safety standard for goods of that
kind—comply with the standard.
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Amendments

Schedule 1

(3) If, in accordance with arecall order, a supplier undertakes to
repair or replace goods, the cost of the repair or replacement,
including any necessary transportation costs, is to be borne by
the supplier.

36C Compliance with recall order
A supplier of goods to which arecall order relates must not:

@
(b)

©

(d)
(©

fal to comply with arequirement of the order, or

if the order identifies a defect in, or a dangerous
characteristic of, the goods—supply goods of the kind
to which the order relates and that contain that defect or
have that characteristic, or

in any case other than a case referred to in paragraph
(b)—supply goods of the kind to which the order
relates, or

fall to carry out an undertaking given by the supplier
under section 35 (1) (c), or

having given such an undertaking to repair or replace
goods—fail to comply with section 36B.

36D Notification of voluntary recall

(1) If a supplier takes action to recal goods otherwise than as
required by arecall order, the supplier must, within 2 days after
the action is taken, give the Director-Generd a notice in

writing:

(@  sating that the goods are subject to recdl, and

(b) if the goods contain a defect or have a dangerous
characteristic—stating the nature of the defect or
dangerous characteristic, and

() if the goods do not comply with a product safety

standard for the goods—stating the nature of the non-
compliance.

Maximum pendty: 100 pendty units in the case of a
corporation or 20 penalty unitsin any other case.
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e

If a person who would otherwise be required to give notice
under subsection (1) has given notice of the matter under
section 65R of the Trade Practices Act 1974 of the
Commonweal th, the person is not required to give notice under
subsection (1).

36E Requirement to notify recall of goods to persons outside New
South Wales

If any goods are recalled in accordance with arecall order or
are voluntarily recalled under section 36D, a person who has
supplied any of the goodsto another person outside New South
Wales must, as soon as practicable after the supply of those
goods, give anotice in writing to that other person:

(&  dating that the goods are subject to recal, and

(b) if the goods contain a defect or have a dangerous
characteristic—stating the nature of the defect or
dangerous characteristic, and

(¢ if the goods do not comply with a product safety
standard for the goods—stating the nature of the non-
compliance.

Maximum penalty: 100 pendty units in the case of a
corporation or 20 penalty unitsin any other case.

36F Certain amounts recoverable as debt or damages

(1)

2

©)

If a supplier fails to carry out an undertaking given under
section 35 (1) (c) to refund the price of goods, the amount that
should have been refunded is recoverable as a debt due by the
supplier to the person to whom the undertaking was given.

If a supplier fails to carry out an undertaking given under
section 35 (1) (c) to repair or replace goods, the supplier is
taken to have given instead an undertaking, notified under
section 35 (1) (c), to refund the price of the goods within the
period specified for the repair or replacement of the goods.

If:
(@ aperson:
0] fails to comply with a requirement of a recall
order, or
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Amendments Schedule 1

[16]

(i)  suppliesgoodsin contravention of arecal order
identifying a defect in, or dangerous
characteristic of, the goods, and

(b)  another person suffersloss or damage:
(i) because of a defect in, or dangerous
characteritic of, the goods, or
(i) by not having particular information as to a
characteristic of the goods,

the person who suffered the loss or damageiis, for the purposes
of this Act, taken to have suffered the loss or damage because
of the failure or contravention.

Part 4, Divisions 3-5

Insart after Divison 2;

Division 3 Direct commerce

40A  Definitions
(1) InthisDivision:

cooling-off period, in relation to a direct commerce contract,
means the period within which the consumer is, under section
40E or under the contract, entitled to cancel the contract.

dealer means a person who, in the course of direct commerce:

(8  entersinto negotiationswith another person with aview
to the making of a contract for the supply of goods or
sarvices to that other person, or

(b) cdlson, or telephones, another person for the purpose
of entering into such negotiations,

whether or not that person is or is to be the supplier of the
goods or services.

direct commerce means the practice under which:

& aperson:
(i) goes from place to place, or
(i)  makestelephone cdlls,
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e

3

seeking out persons who may be prepared to enter, as
consumers, into contracts for the supply of goods or
services, and

(b) that person (or some other person) enters into
negotiations with those prospective consumers with a
view to the making of such contracts.

direct commerce contract—see section 40B.

negotiation includes any discusson or deding directed
towards the making of a contract (whether or not the terms of
the contract are open to negotiation).

related contract or instrument, in reation to a direct
commerce contract, means:

(&  acontract of guarantee or indemnity that isrelated to the
contract, or

(b) an instrument related to the contract that crestes a
mortgage or charge in favour of the supplier or dedler
(or aperson nominated by the supplier or dedler), or

()  another contract or instrument (not being an instrument
of the kind referred to in paragraph (b)) that is collateral
or related to the contract.

In this Divison:

(@  areferenceto the consumer or supplier under a contract
for the supply of goods or services extends to any
person to whom the rights of the origina consumer or
supplier under the contract are assigned or transferred,
or pass by operation of law, and

(b)  areferenceto negotiation of adirect commerce contract
is a reference to negotiation of a contract that would,
when made, be a direct commerce contract.

For the purposes of this Division, acontract isacontract for the
supply of goods or services to a person who is a party to the
contract if it provides for the supply of goods or services either
to that person or to someone else but on the order of that
person.
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Fair Trading Amendment Bill 2002

Amendments

Schedule 1

40B Meaning of “direct commerce contract”

(1) For the purposes of this Divison, a contract is a direct
commerce contract if:

)

©)

@
(b)

©
@)

©

it is for the supply of goods or services to a consumer
who isan individua, and

negotiations leading to the making of the contract

(whether or not they are the only negotiations that

precede the making of the contract) take place between

the dedler and the consumer:

(i) in each other’ s presence at a place other than the
business or trade premises of the supplier, or

(i)  over the telephone, and

thededler has called at that place or made that telephone
cal in the course of direct commerce, and

the consumer did not invite the dedler to call at that
place or make that telephone cdl for the purpose of
entering into those negotiations, and

the total consideration payable by the consumer under

the contract:

0] is not ascertainable at the time of the making of
the contract, or

(i)  isascertainable at the time of the making of the
contract (but is more than $100 or such other
amount as may be prescribed by the regulations
for the purposes of this section).

Despite subsection (1), a direct commerce contract does not
include any contract of a kind that is excluded from the
operation of this Division by the regulations.

If:
@

(b)

2 or more contracts relate substantialy to the same
transaction, and

the transaction could have been effected by a single
contract that would, in that case, have congtituted a
direct commerce contract,

then each of the contracts that would not, if it stood alone,
congtitute a direct commerce contract becomes a direct
commerce contract and, for the purpose of ascertaining the
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Fair Trading Amendment Bill 2002

Amendments

cooling-off period in relation to such a contract, the contract is
taken to have been made when the last of the contracts was
made.

40C Prohibition of certain contractual terms

40D

(1)

)

3

A direct commerce contract must not contain any provision that

purports:

(&  to exclude, restrict or modify any right conferred on a
consumer under this Division, or

(b)  to provide that the contract, or any proceedings arising
from the contract, is governed by the law of a
jurisdiction other than New South Wales.

If adirect commerce contract contains a provision contrary to
subsection (1), the provisionisvoid and the supplier and dealer
are each guilty of an offence.

Maximum penalty: 100 pendty units.

For the purposes of this section, a reference to a direct
commerce contract includes arelated contract or instrument.

Consumer must be informed of right to cancel direct commerce
contract

(1)

e

3

Before adirect commerce contract is made, the consumer must
be given information as to the following:

(@  that the consumer has a right to cance the contract
during the cooling-off period,

(b)  themanner in which that right may be exercised by the
consume,

(¢ such other matters as may be prescribed by the
regulations for the purposes of this section.

In the case of a direct commerce contract that is made in the
presence of both the dedler and the consumer, the information
referred to in subsection (1) must be given to the consumer in
writing.

In the case of adirect commerce contract that is made over the
telephone, the information referred to in subsection (1) must:

(@&  begiven to the consumer over the telephone, and
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40E

(4)

©)

(6)

(b)  besubsequently given to the consumer in writing.

The regulations may make provision for or with respect to the
form and manner in which the information referred to in
subsection (1) must be given.

If this section and any regulation made under subsection (4) are
not complied with in relation to adirect commerce contract, the
supplier and the dealer are each guilty of an offence.

Maximum penalty: 100 penalty units.

The supplier under adirect commerce contract cannot enforce
the contract against the consumer if this section and any
regulation made under subsection (4) are not complied with.

Right of consumer to cancel direct commerce contract during
cooling-off period

(1)

2

©)
(4)

©)

The consumer under adirect commerce contract may cancel the
contract by giving written notice of cancellation to the supplier:

(@  within 5 clear business days from the day on which the
contract was made, or

(b)  within such longer period as the contract may provide.
A notice of cancellation may be given:
(@& by ddivering it persondly to the supplier, or

(b) by ddivering it, or sending it by pogt, in an envelope
addressed to the supplier, to the supplier’s address, or

(00 byfaxingit to the supplier’s address, or

(d) in such other manner as may be prescribed by the
regulations.

A notice of cancellation sent by post to a supplier is taken to
have been given to the supplier at the time of posting.

A right of cancelation conferred by this section may be
exercised:

(@  despiteaffirmation of the contract by the consumer, and
(b)  even though the contract has been fully executed.

If a direct commerce contract is cancelled by the consumer
under this section, any related contract or instrument is void.

Page 15

© 00 ~No o b~ WOWN BB

o
= o

12
13

14
15

16
17

18
19
20

21
22

23

24
25

26
27

28
29

30
31

32
33



Schedule 1

Fair Trading Amendment Bill 2002

Amendments

40F Consequences of cancellation of direct commerce contract

(1)

)

3

4)
©)

(6)

If a direct commerce contract is cancelled by the consumer
during the cooling-off period under this Division:

(@  the supplier must immediately return or refund to the
consumer any consderation (or the value of any
consideration) given by the consumer under the contract
or arelated contract or instrument, and

(b)  the consumer must immediately:
0] return to the supplier any goods received from
the supplier under the contract, or
(i)  notify the supplier of the place where the
supplier may collect the goods.

If:

(@ the consumer gives notice to the supplier under
subsection (1) (b) (ii), and

(b)  the supplier does not collect the goods within 28 days
after the cancellation of the contract,

the goods become the property of the consumer free of any
other right or interest.

If the consumer returns goods to the supplier under this section
but has faled to take reasonable care of the goods, the
consumer is liable to pay compensation to the supplier for the
damage to or depreciation in the vaue of the goods. However,
the consumer is not liable for any such damage or depreciation
atributable to normal use of the goods or circumstances
beyond the control of the consumer.

The obligations imposed by this section may be enforced by
action in any court of competent jurisdiction.

A court that convicts a supplier of an offence against this
Divisonmay, on the application of the prosecutor, make orders
for the enforcement of obligations imposed by this section.

A person who fails to comply with an order under subsection
(5) is guilty of an offence.

Maximum penalty: 100 pendty units.
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40G  Waiver of rights
A consumer under adirect commerce contract isnot competent
to waive any right conferred by this Division.

40H Fees for services during cooling-off period prohibited
A supplier or dealer must not, in relation to adirect commerce
contract or a related contract or instrument, collect any fees
during the cooling-off period for services provided by the
dedler or supplier during that period.
Maximum penalty: 100 penaty units.

401  Prohibited hours for direct commerce

A dedler must not call on, or telephone, any person:
(&  after 8 pmon any day, or
(b)  before 9 am on any day,
for the purpose of negotiating a direct commerce contract (or
for anincidenta or related purpose) unlessthe deder has made
an appointment with the person.
Maximum penalty: 100 penalty units.

40J Other requirements in relation to dealers

(1)

el

A deder who is carrying on negotiations on the telephone with
aperson (the prospective consumer) for the purpose of making
a direct commerce contract (or for an incidenta or related
purpose) must cease those negotiations immediately on the
request of the prospective consumer.

If any such request is made by the prospective consume:
(@&  thededer, or

(b) if the dedler was acting on behaf of a supplier when
carrying on negotiations with the prospective
consumer—the supplier or any other person acting on
behalf of the supplier,

must not contact the prospective consumer for at least 30 days
after the prospective consumer made the request.
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©)

(4)

A deder who cdls a any premises for the purpose of
negotiating a direct commerce contract (or for an incidenta or
related purpose) must leave the premises at the request of the
occupier of the premises as soon as it is practicable to do so.

A dedler who callson any person for the purpose of negotiating
a direct commerce contract (or for an incidenta or related
purpose) must, as soon asit is practicable to do so:

@ advise the person of the purpose of the call, and

(b)  produce to the person an identity card setting out:
(i) the dedler’ s full name and address, and
(i)  if the dedler is not the supplier—the supplier’s
full name and address.

Maximum penalty: 100 pendty units.

40K  Prohibition of certain actions

(1)

2

If adirect commerce contract has been cancelled (or is capable
of being cancelled) by the consumer under this Division, a
person must not, for the purpose of recovering an amount
alleged to be payable by the consumer under the contract or a
related contract or instrument:

(&  bring, or assert an intention to bring, legal proceedings
againgt the consumer, or

(b)  place the name of the consumer, or cause the name of
the consumer to be placed, on any list of defaulters or
debtors, or assert an intention of placing the name of the
consumer, or causing the name of the consumer to be
placed, on any such list, or

() takeany other action against the consumer.
Maximum penalty: 100 pendty units.
Subsection (1) (a) does not prohibit:

(@  thebringing of, or the asserting of an intention to bring,
legd proceedings to determine whether or not a direct
commerce contract has been, or is capable of being,
cancelled under this Division, or
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©)
4
Division 4

(b)  thecontinuation of such proceedings (for the purpose of
recovering an amount aleged to be payable by the
consumer under the contract or a related contract or
instrument) whereit is determined that the contract has
not been, or is not capable of being, so cancelled.

If apersonisconvicted of an offence against subsection (1) (b),
the court may order the person responsible for keeping any list
on which the name of the consumer has been wrongfully
placed to remove the name from that list.

A person who fails to comply with an order under subsection
(3) isquilty of an offence.

Maximum penalty: 100 penaty units.

Conditions and warranties in consumer
transactions

40L Interpretation and application (TPA s 66)

@)

2

3

A reference in this Division to goods or servicesis areference
to goods or services of akind ordinarily acquired for persond,
domestic or household use or consumption.

In this Division:

(@  areferenceto the quality of goods includes a reference
to the state or condition of the goods, and

(b) areference to negotiations in relation to a contract for
the supply by a person of goods to a consumer is a
referenceto any negotiationsor arrangements conducted
or made with the consumer by another person in the
course of a business carried on by the other person in
respect of which the consumer wasinduced to makethe
contract or that otherwise promoted the transaction to
which the contract relates.

For the purposes of this Divison, goods of any kind are of
merchantable quality if they are as fit for the purpose or
purposes for which goods of that kind are commonly bought as
it is reasonable to expect, having regard to any description
applied to them, the price (if relevant) and all other relevant
circumstances.
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40M

40N

(4)

ThisDivision does not apply to or in respect of acontract made
before the commencement of this Division.

Application of provisions not to be excluded or modified (TPA
S 68)

@)

e

©)

A term of acontract (including aterm that is not set out in the
contract but is incorporated in the contract by another term of
the contract) that purports to exclude, restrict or modify or has
the effect of excluding, restricting or modifying:

(@  the gpplication of dl or any of the provisons of this
Division, or

(b) theexerciseof aright conferred by such aprovision, or

(o) any liability of a person for breach of a condition or
warranty implied by such a provision, or

(d)  theapplication of section 40N,

isvoid.

A term of a contract is not to be considered as excluding,
restricting or modifying the application of a provision of this
Division or the application of section 40N unlesstheterm does
S0 expresdy or isincongstent with that provision or section.

This section is, with respect to a term of a contract for the
supply of recreation services within the meaning of section 5N
of the Civil Liability Act 2002, subject to that section.

Rescission of contracts (TPA s 75A)

@)

If:

(@&  aperson (the supplier) supplies goodsto aconsumer in
the course of abusiness, and

(b) thereis abreach of a condition that is, by reason of a
provision of thisDivision, implied in the contract for the
supply of the goods,

the consumer is, subject to this section, entitled to rescind the
contract by:

(c)  causing to be served on the supplier anotice in writing
signed by the consumer giving particulars of the breach,
or
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ey

3

(d)  causing the goods to be returned to the supplier and
giving to the supplier, either oraly or in writing,
particulars of the breach.

If a consumer purports to rescind under this section a contract
for the supply of goods by a person, the purported rescission
does not have any effect if:

(@ thenotice is not served or the goods are not returned
within a reasonable time after the consumer has had a
reasonable opportunity of inspecting the goods, or

(b) in the case of a rescisson effected by service of a
notice—after the delivery of the goods to the consumer
but before the notice is served:

(i) the goods were disposed of by the consumer,
were logt, or were destroyed otherwise than by
reason of adefect in the goods, or

(i)  the consumer caused the goods to become
unmerchantable or faled to take reasonable
seps to prevent the goods from becoming
unmerchantable, or

(iii)  the goods were damaged by abnormal use, or

(¢ in the case of a rescisson effected by return of the
goods—while the goods were in the possession of the
consume:

() the consumer caused the goods to become
unmerchantable or faled to take reasonable
steps to prevent the goods from becoming
unmerchantable, or

(i)  the goods were damaged by abnormal use.

If acontract for the supply of goods by a person (the supplier)
to a consumer has been rescinded in accordance with this
section:

(@ if the property in the goods had passed to the consumer
before the notice of rescission was served on, or the
goods were returned to, the supplier—the property in
the goods re-vests in the supplier on the service of the
notice or the return of the goods, and

(b)  the consumer may recover from the supplier, as a debt,
the amount or value of any consideration paid or
provided by the consumer for the goods.
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(4) Theright of rescission conferred by this section is in addition
to, and not in derogation of, any other right or remedy under
this or any other Act or law.

400 Implied undertakings as to title, encumbrances and quiet
possession (TPA s 69)

(1) Inacontract for the supply of goods by a person (the supplier)
to a consumer (other than a contract to which subsection (3)
applies) thereis:

@

()

(©

animplied condition that, in the case of asupply by way
of sale, the supplier has aright to sdll the goods, and, in
the case of an agreement to sdll or a hire-purchase
agreement, the supplier will have a right to sdl the
goods at the time when the property is to pass, and

an implied warranty that the consumer will enjoy quiet
possession of the goods except so far asit may lawfully
be disturbed by the supplier or by another person who
is entitled to the benefit of any charge or encumbrance
disclosed or known to the consumer before the contract
is made, and

in the case of a contract for the supply of goods under
which the property is to pass or may pass to the
consumer—an implied warranty that the goods are free,
and will remain free until the time when the property
passes, from any charge or encumbrance not disclosed
or known to the consumer before the contract is made.

(2) A person is not, in relation to a contract for the supply of
goods, in breach of the implied warranty referred to in
subsection (1) (c) by reason only of the existence of afloating
charge over assets of the person unless and until the charge
becomes fixed and enforceable by the person to whom the
chargeis given.

In acontract for the supply of goods to a consumer in the case
of which there appears from the contract or is to be inferred
from the circumstances of the contract an intention that the
supplier should transfer only such title asthe supplier or athird
person may have, thereis:

©)
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(@ animplied warranty that al charges or encumbrances
known to the supplier and not known to the consumer
have been disclosed to the consumer before the contract
is made, and

(b)  animplied warranty that:

(i) the supplier, and

(i)  inacasewherethe partiesto the contract intend
that the supplier should transfer only such titleas
athird person may have—that person, and

(iii)  anyoneclaiming through or under the supplier or
that third person otherwise than under a charge
or encumbrance disclosed or known to the
consumer before the contract is made,

will not disturb the consumer’s quiet possession of the
goods.

40P  Supply by description (TPA s 70)

@)

2

In a contract for the supply (otherwise than by way of sale by
auction or sale by competitive tender) by aperson in the course
of abusiness of goodsto aconsumer by description, thereisan
implied condition that the goods will correspond with the
description and, if the supply is by reference to a sample as
well as by description, it is not sufficient that the bulk of the
goods corresponds with the sample if the goods do not aso
correspond with the description.

A supply of goods is not prevented from being a supply by
description for the purposes of this section by reason only that,
being exposed for sale or hire, they are sdected by the
consume.

40Q Implied undertakings as to quality or fitness (TPA s 71)

@)

If aperson supplies (otherwise than by way of sale by auction)
goods to a consumer in the course of a business, there is an
implied condition that the goods supplied under the contract for
the supply of the goods are of merchantable quality, except that
there is no such condition by reason only of this section:

(&  asregards defects specificaly drawn to the consumer’s
attention before the contract is made, or
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3

(b) if the consumer examines the goods before the contract
is made—as regards any defect that the examination
ought to have reveded.

If a person (the supplier) supplies (otherwise than by way of
sale by auction) goods to a consumer in the course of a
business and the consumer, expresdy or by implication, makes
known:

(@&  tothesupplier, or
(b)  to the person by whom any negotiations are conducted,

any particular purpose for which the goods are being acquired,
thereisan implied condition that the goods supplied under the
contract for the supply of the goods are reasonably fit for that
purpose, whether or not that purpose is one for which such
goods are commonly supplied, except where the circumstances
show that the consumer does not rely, or that it is unreasonable
for the consumer to rely, on the skill or judgment of the
supplier or the person conducting the negotiations.

Subsections (1) and (2) apply to a contract for the supply of
goods made by a person who in the course of a business is
acting as agent for the supplier in the same way as they apply
to a contract for the supply of goods made by a person in the
course of abusiness, except where that person is not supplying
in the course of abusiness and ether the consumer knows that
fact or reasonable steps are taken to bring it to the notice of the
consumer before the contract is made.

40R  Supply by sample (TPA s 72)

If in acontract for the supply (otherwise than by way of sae by
auction or sale by competitive tender) by aperson in the course
of a business of goods to a consumer there is a term in the
contract, expressed or implied, to the effect that the goods are
supplied by reference to a sample:

(@ there is an implied condition that the bulk will
correspond with the sample in qudlity, and

(b)  there is an implied condition that the consumer will
have a reasonable opportunity of comparing the bulk
with the sample, and
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(¢ thereisanimplied condition that the goods will be free
from any defect, rendering them unmerchantable, that
would not be apparent on reasonable examination of the
sample.

40S Warranties in relation to supply of services (TPA s 74)

(1)

)

©)

Division 5

In every contract for the supply by a person in the course of a
business of servicesto aconsumer thereisan implied warranty
that the services will be rendered with due care and skill and
that any materials supplied in connection with those services
will be reasonably fit for the purpose for which they are
supplied.

If a person supplies services (other than services of a
professona nature provided by a qualified architect or
engineer) to a consumer in the course of a business and the
consumer, expressly or by implication, makes known to the
person any particular purpose for which the services are
required or the result that the consumer desires the services to
achieve, thereisan implied warranty that the services supplied
under the contract for the supply of the services and any
materials supplied in connection with those services will be
reasonably fit for that purpose or are of such a nature and
quality that they might reasonably be expected to achieve that
result.

Subsection (2) does not apply if the circumstances show:
(@  that the consumer does not rely, or
(b)  that it isunreasonable for the consumer to rely,

on the skill or judgment of the person.

Actions against manufacturers and importers
of goods

40T Interpretation (TPA s 74A)

@

In this Division:
express warranty, in relation to goods, means an undertaking,
assertion or representation in relation to:

(@  thequality, performance or characteristics of the goods,
or
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(b)  theprovison of servicesthat are or may at any time be
required in respect of the goods, or
() the supply of parts that are or may a any time be
required for the goods, or
(d) the future availability of identical goods, or of goods

2

©)

constituting or forming part of a set of which the goods
in relation to which the undertaking, assertion or
representation is given or made form part,

given or made in connection with the supply of the goods or in
connection with the promotion by any means of the supply or
use of the goods, the natura tendency of which is to induce
persons to acquire the goods.

manufactured includes grown, extracted, produced, processed
and assembled.

In this Division:

@

()

©
©

a reference to goods is a reference to goods of a kind
ordinarily acquired for personal, domestic or household
use or consumption, and

a reference to a person who acquires goods from a
consumer does not include a reference to a person who
acquires goods for the purpose of re-supply, and

areference to the quality of goods includes areference
to the state or condition of the goods, and

areference to negotiations in relation to the acquisition
of goods by a consumer is a reference to any
negotiations or arrangements conducted or made with
the consumer by another person in the course of a
business carried on by the other person in respect of
which the consumer was induced to acquire the goods
or which otherwise promoted the acquisition of the
goods by the consumer.

If aperson:

@
(b)

holds himsdlf, hersdlf or itself out to the public as the
manufacturer of goods, or

causes or permits:
(i) the name of the person, or
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4)

©)

©

(i)  aname by which the person carries on business,
or
(iii)  abrand or mark of the person,

to be applied to goods supplied by the person, or

causes or permits another person:

0] in connection with the supply or possible supply
of goods by that other person, or

(i)  in connection with the promotion by that other
person by any means of the supply or use of
goods,

to hold out the person to the public as the manufacturer
of the goods,

the person is, for the purposes of this Division, taken to have

manufactured the goods.

If:

(&  goodsareimported into this State by a person who was
not the manufacturer of the goods, and

(b) @ thetime of the importation the manufacturer of the

goods does not have a place of businessin this State,

the person is, for the purposes of this Division, taken to have
manufactured the goods.

For the purposes of subsection (3) (b):

@

()

aname, brand or mark is taken to be applied to goodsiif

It:

(i) is woven in, impressed on, worked into or
annexed or affixed to the goods, or

(i)  isappliedto acovering, labe, red or thing in or
with which the goods are supplied, and

if the name of a person, a name in which a person
carries on business or a brand or mark of a person is
applied to goods, it is to be presumed, unless the
contrary is established, that the person caused or
permitted the name, brand or mark to be applied to the
goods.
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40U

(6) The reference in subsection (5) to a covering includes a
reference to a stopper, glass, bottle, vessdl, box, capsule, case,
frame or wrapper and the reference in that subsection to alabel
includes areference to aband or ticket.

(7) If goods are imported into this State on behaf of a person, the
person is, for the purposes of this Division, taken to have
imported the goods into this State.

(8) For the purposes of this Divison, goods are taken to be
supplied to a consumer despite the fact that, at the time of the
supply, they are affixed to land or premises.

Actions in respect of unsuitable goods (TPA s 74B)
@ If:

(&  aperson (the supplier), in trade or commerce, supplies
goods manufactured by the supplier to another person
who acquires the goods for re-supply, and

(b) aperson (whether or not the person who acquired the
goods from the supplier) supplies the goods (otherwise
than by way of sale by auction) to a consumer, and

() thegoods are acquired by the consumer for a particular
purpose that was, expresdy or by implication, made
known to the supplier, ether directly, or through the
person from whom the consumer acquired the goods or
a person by whom any negotiations in connection with
the acquisition of the goods were conducted, and

(d) the goods are not reasonably fit for that purpose,
whether or not that is a purpose for which such goods
are commonly supplied, and

()  theconsumer or aperson who acquires the goods from,
or derives title to the goods through or under, the
consumer suffers loss or damage by reason that the
goods are not reasonably fit for that purpose,

the supplier isliable to compensate the consumer or that other
person for the loss or damage and the consumer or that other
person may recover the amount of the compensation by action
against the supplier in a court of competent jurisdiction.
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e

Subsection (1) does not apply:
(@ if the goods are not reasonably fit for the purpose
referred to in that subsection by reason of:

0] an act or default of any person (not being the
supplier or an employee or agent of the
supplier), or

(i)  acauseindependent of human control,

occurring after the goods have left the control of the
supplier, or
(b) if the circumstances show that the consumer did not

rely, or that it was unreasonable for the consumer to
rely, on the skill or judgment of the supplier.

40V  Actions in respect of false descriptions (TPA s 74C)

@)

)

If:

(&  aperson (the supplier), in trade or commerce, supplies
goods manufactured by the supplier to another person
who acquires the goods for re-supply, and

(b)  aperson (whether or not the person who acquired the
goods from the supplier) supplies the goods (otherwise
than by way of sale by auction) to a consumer by
description, and

()  thegoods do not correspond with the description, and

(d)  theconsumer or aperson who acquires the goods from,
or derives title to the goods through or under, the

consumer suffers loss or damage by reason that the
goods do not correspond with the description,

the supplier isliable to compensate the consumer or that other
person for the loss or damage and the consumer or that other
person may recover the amount of the compensation by action
against the supplier in a court of competent jurisdiction.

Subsection (1) does not apply if the goods do not correspond
with the description referred to in that subsection by reason of:

(@  anactordefault of any person (not being the supplier or
an employee or agent of the supplier), or

(b)  acauseindependent of human control,
occurring after the goods have left the control of the supplier.
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40W

(3) A supplier is not liable to compensate a person for loss or

4)

®)

damage suffered by the person by reason that goods do not
correspond with a description unless the description was
applied to the goods:

(& by oronbehdf of the supplier, or

(b)  with the consent of the supplier, whether express or
implied.

If the goods referred to in subsection (1) are supplied to the

consumer by reference to a sample aswell as by description, it

is not a defence to an action under this section that the bulk of

the goods corresponds with the sampleif the goods do not also

correspond with the description.

A supply of goods is not prevented from being a supply by
description for the purposes of subsection (1) by reason only
that, being exposed for sdle or hire, they are sdlected by the
consumer.

Actions in respect of goods of unmerchantable quality (TPA
s 74D)

@)

If:

(@&  aperson (the supplier), in trade or commerce, supplies
goods manufactured by the supplier to another person
who acquires the goods for re-supply, and

(b)  aperson (whether or not the person who acquired the
goods from the supplier) supplies the goods (otherwise
than by way of sdle by auction) to a consumer, and

(c)  thegoods are not of merchantable quality, and

(d)  theconsumer or aperson who acquires the goods from,
or derives title to the goods through or under, the
consumer suffers loss or damage by reason that the
goods are not of merchantable quality,

the supplier isliable to compensate the consumer or that other
person for the loss or damage and the consumer or that other
person may recover the amount of the compensation by action
against the supplier in acourt of competent jurisdiction.
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(2) Subsection (1) does not apply:

@

(b)

©

if the goods are not of merchantable quality by reason

of:

0] an act or default of any person (not being the
supplier or an employee or agent of the
supplier), or

(i)  acauseindependent of human control,

occurring after the goods have left the control of the
supplier, or

as regards defects specificaly drawn to the consumer’s
atention before the making of the contract for the
supply of the goods to the consumer, or

if the consumer examinesthe goods before that contract
Is made, as regards defects that the examination ought
to revedl.

(3) For the purposes of this section, goods of any kind are of
merchantable quality if they are as fit for the purpose or
purposes for which goods of that kind are commonly bought as
it is reasonable to expect having regard to:

@
(b)

(©

any description applied to the goods by the supplier, and

the price recelved by the supplier for the goods (if
relevant), and

al the other rdevant circumstances.

40X Actions in respect of non-correspondence with samples etc (TPA

s 74E)
@ If:
@

(b)

©

aperson (the supplier), in trade or commerce, supplies
goods manufactured by the supplier to another person
who acquires the goods for re-supply, and

a person (whether or not the person who acquired the
goods from the supplier) supplies the goods (otherwise
than by way of sdle by auction) to a consumer, and

the goods are supplied to the consumer by reference to
asample, and
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e

(d)

©

the bulk of the goods does not correspond with the
sample in quality or the goods have a defect, rendering
them unmerchantable, that is not, or would not be,
apparent on reasonable examination of the sample, and

the consumer or a person who acquires the goods from,
or derives title to the goods through or under, the
consumer suffersloss or damage by reason that the bulk
does not correspond with the sample in quality or by
reason that the goods have that defect,

the supplier isliable to compensate the consumer or that other
person for the loss or damage and the consumer or that other
person may recover the amount of the loss or damage by action
againgt the supplier in a court of competent jurisdiction.

Subsection (1) does not apply if:

@
()

(©

the sampleis not supplied by the supplier, or

the supply by sample is made without the express or
implied concurrence of the supplier, or

the failure of the bulk of the goods to correspond with

the sample in quality or the existence of the defect is

due to:

(i) an act or default of any person (not being the
supplier or an employee or agent of the
supplier), or a cause independent of human
control, occurring after the goods have left the
control of the supplier, or

(i)  other circumstancesthat werebeyond thecontrol
of the supplier and that it could not reasonably
be expected to have foreseen.

40Y Actions in respect of failure to provide facilities for repairs or

@)

If:
@

parts (TPA s 74F)

aperson (the supplier), in trade or commerce, supplies
goods (otherwise than by way of sde by auction)
manufactured by the supplier to a consumer, or
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2

()

and:

(©

(d)

C)

aperson (the supplier), in trade or commerce, supplies
goods manufactured by the supplier to another person
who acquires the goods for re-supply and a person
(whether or not the person who acquired the goodsfrom
the supplier) suppliesthe goods (otherwise than by way
of sale by auction) to a consumer,

at atime (in this section referred to astherelevant time)

after the acquisition of the goods by the consumer:

(i) the goods need to be repaired but facilities for
their repair are not reasonably available to the
consumer or a person who acquires the goods
from, or derives title to the goods through or
under, the consumer, or

(i)  apartisrequired for the goods but the part is not
reasonably availableto the consumer or aperson
who acquires the goods from, or derivestitle to
the goods through or under, the consumer, and

the supplier acted unreasonably in failing to ensure that
facilitiesfor therepair of the goodswere, or that the part
was, reasonably available to the consumer or that other
person at the relevant time, and

the consumer or that other person sufferslossor damage
by reason of the failure of the supplier to ensure that
facilitiesfor therepair of the goodswere, or that the part
was, reasonably available to the consumer or that other
person at the relevant time,

the supplier isliable to compensate the consumer or that other
person for the loss or damage and the consumer or that other
person may recover the amount of the compensation by action
against the supplier in acourt of competent jurisdiction.

Subsection (1) does not apply if the supplier took reasonable
action to ensure that the consumer acquiring the goods would
be given notice a or before the time when the consumer
acquired the goods that:

@

the supplier did not promise that facilities for the repair
of the goods, or that parts for the goods, would be
available, or
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3

4)

(b)  thesupplier did not promise that facilities for the repair
of the goods, or that parts for the goods, would be
available after a specified period, being a period that
expired before the relevant time.

If the supplier took reasonable action to ensure that the
consumer acquiring the goods would be given notice at or
before the time when the consumer acquired the goods that the
supplier did not promise that:

(@ facilitiesfor therepair of the goods, being facilities of a
kind specified in the notice, would be available, or

(b)  partsfor thegoods, being parts of akind specifiedin the
notice, would be available, or

(¢ facilitiesfor the repair of the goods would be available
at, or parts for the goods would be available from, a
place or places specified in the notice,

the supplier is not liable to compensate the consumer or a
person who acquires the goods from, or derives title to the
goods through or under, the consumer for loss or damage
suffered by the consumer or that other person by reason of the
falure of the supplier to ensure that facilities of the kind
specified in the notice, or parts of the kind specified in the
notice, were available, or that facilities for the repair of the
goods were available at, or parts for the goods were available
from, a place or places specified in the notice, as the case may
be.

In determining whether asupplier acted unreasonably infailing
to ensure that facilities for the repair of goods were, or that a
part was, reasonably available to a person at the relevant time,
acourt is to have regard to al the circumstances of the case,
and in particular to the existence, a the relevant time, of
circumstances that prevented those facilities or that part being
so available, being circumstances beyond the control of the
supplier.

40Z Actionsinrespect of non-compliance with express warranty (TPA

@)

s 74G)

If:
(&  aperson (the supplier), in trade or commerce:
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0] supplies goods (otherwisethan by way of saleby
auction) manufactured by the supplier to a
consumer, or

(i)  supplies goods manufactured by the supplier to
another person who acquires the goods for
re-supply and a person (whether or not the
person who acquired the goods from the
supplier) supplies the goods (otherwise than by
way of sade by auction) to a consumer, and

(b)  the supplier fails to comply with an express warranty
given or made by the supplier in relation to the goods,
and

(¢  theconsumer or aperson who acquires the goods from,
or derives title to the goods through or under, the
consumer suffers loss or damage by reason of the
falure,

the supplier isliable to compensate the consumer or that other
person for the loss or damage and the consumer or that other
person may recover the amount of the compensation by action
against the supplier in acourt of competent jurisdiction.

For the purposes of any action ingtituted by a person against a
supplier under this section, if:

(&  anundertaking, assertion or representation was given or
made in connection with the supply of goods or in
connection with the promotion by any means of the
supply or use of goods, and

(b)  the undertaking, assertion or representation would, if it
had been given or made by the supplier or a person
acting on the supplier’s behalf, have condtituted an
express warranty in relation to the goods,

it is to be presumed that the undertaking, assertion or
representation was given or made by the supplier or a person
acting on the supplier’s behaf unless the supplier proves that
the supplier did not give or make, and did not cause or permit
the giving or making of, the undertaking, assertion or
representation.
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40ZA Right to recover against manufacturer or importer (TPA s 74H)

If:

(@  aperson(thesdler) isunder aliability to another person
(the consumer) in respect of loss or damage suffered by
the consumer as a result of a breach of a condition or
warranty implied by a provision of Divison 4 in a
contract for the supply of goods by the sdler to the
consumer, and

(b) a third person (the manufacturer) is liable to
compensate the consumer in respect of the sameloss or
damage by reason of a provision of this Division,

the manufacturer is liable to indemnify the saller in respect of
the liability of the seller to the consumer and the seller may, in
respect of the manufacturer’s liability to indemnify the seller,
ingitute an action againgt the manufacturer in a court of
competent jurisdiction for such legal or equitable relief asthe
seller could have obtained if theliability of the manufacturer to
indemnify the seller had arisen under a contract of indemnity
made between the manufacturer and the sdller.

40ZB Time for commencing actions (TPA s 74J)

(1)
2

3

This section does not gpply to a cause of action to which
Division 6 of Part 2 of the Limitation Act 1969 applies.

An action under a provison of this Divison may be
commenced at any time within 3 years after the day on which
the cause of action accrued.

For the purposes of this section, a cause of action is taken to
have accrued:

(@& in the case of an action other than an action under
section 40ZA, on the day on which the consumer or a
person who acquired the goods from, or derived title to
the goods through or under, the consumer first became
aware, or ought reasonably to have become aware:

0] in the case of an action under section 40U—that
the goodswere not reasonably fit for the purpose
referred to in that section, or
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(b)

(i)

(iii)
(iv)

(v)

(vi)

in the case of an action under section 40V —that
the goods did not correspond with the
description referred to in that section, or

inthe case of an action under section 40W—that
the goods were not of merchantable quality, or
in the case of an action under section 40X—that
the bulk of the goods did not correspond with
the samplein qudity or the goods had the defect
referred to in that section, or

in the case of an action under section 40Y —that
the goods needed to be repaired or that the part
was required for the goods, as the case may be,
or

in the case of an action under section 40Z—of
the failure of the supplier to comply with the
express warranty referred to in that section, or

in the case of an action under section 40ZA, on:

(i)

(ii)

the day, or the first day, as the case may be, on
which the seller referred to in that section made
apayment in respect of, or otherwise discharged
in whole or in part, the liability of that sdller to
the consumer referred to in that section, or

the day on which a proceeding was ingtituted by
that consumer againgt that seller in respect of
that liability or, if more than one such
proceeding was ingtituted, the day on which the
first such proceeding was ingtituted,

whichever was the earlier.

(4) Inan action under a provision of this Division, it is a defence

if the defendant proves that the action was not commenced

within 10 years after the time of the first supply to a consumer

of the goods to which the action relates.

40ZC Application of Division not to be excluded or modified (TPA s 74K)

(1) Any term of a contract (including aterm that is not set out in

the contract but isincorporated in the contract by another term
of the contract) that:

purports to exclude, restrict or modify, or

@

Page 37

© 0o ~NO O WN PP

e N
o0 WNRE O

NDNDNNMNNNNDNEEPRP
~NoO o WNPFP O O N

N
(o)

W W w N
N Pk O ©

33

35
36

37



Fair Trading Amendment Bill 2002

Schedule 1 Amendments

[17]

[18]

[19]

[20]

(b)  hasthe effect of excluding, restricting or modifying,

any liability of a person to compensate or indemnify another
person that may arise under this Division, isvoid.

(2) A term of a contract is not to be taken to exclude, restrict or
modify the application of aprovision of thisDivision unlessthe
term does so expresdy or isinconsistent with that provision.

Section 43 Unconscionable conduct

Omit “customer” wherever occurring. Insert instead “consumer”.

Section 43 (5)
Omit the subsection.

Section 43 (6)
Omit “does not include’. Insert instead “includes’.

Section 44A
Insert after section 44:

44A  Country of origin representations

@ If:
(&  aperson makes a representation as to the country of
origin of goods, and
(b)  the goods have been substantidly transformed in that
country, and

(©  50% or more of the cost of producing or manufacturing
the goodsis attributabl e to production or manufacturing
processes that occurred in that country, and

(d) therepresentation is not a representation referred to in
subsection (2) or (3),

the person does not contravene section 42 or 44 (i) by reason
only of making the representation.
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©)

(4)

©)

(6)

If:

(@ a person makes a representation that goods are the
produce of a particular country (whether the
representation uses the words “product of”, “produce
of” or any other grammatical variation of the word
“produce’), and

(b)  thecountry wasthe country of origin of each significant
ingredient or significant component of the goods, and

(o  dl,orvirtudly all, processesinvolved in the production
or manufacture occurred in that country,

the person does not contravene section 42 or 44 (i) by reason
only of making the representation.

If:

(@  a person makes a representation as to the country of
origin of goods by means of a logo specified in the
regulations made under subsection (4), and

(b)  the goods have been substantidly transformed in the
country represented by the logo as the country of origin
of the goods, and

() the prescribed percentage of the cost of producing or
manufacturing the goodsis attributabl e to production or
manufacturing processes that occurred in that country,

the person does not contravene section 42 or 44 (i) by reason
only of making the representation.

The regulations may, in relation to a specified logo, prescribe
a percentage in the range of 51% to 100% as the percentage
gpplicable to the goods for the purposes of subsection (3) ().

For the purposes of this section, goods are substantially
transformed inacountry if they undergo afundamental change
in that country in form, appearance or nature such that the
goods existing after the change are new and different goods
from those existing before the change.

Without limiting subsection (5), the regulations may prescribe:

(@&  changes (whether in relation to particular classes of
goods or otherwise) that are not fundamental changes
for the purposes of that subsection, and
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(b) examples (in relation to particular classes of goods or
otherwise) of changesthat are fundamenta changes for
the purposes of that subsection.

(7) For the purposes of this section, the cost of producing or
manufacturing goods is to be determined in accordance with
the regulations.

(8) If in any proceedings against a person for an offence under
section 42 or 44 (i) the person seeks to rely on a provision of
this section or the regul ations made under this section, the onus
ison the person to establish the matters set out in the provision
on which the person seeksto rely.

[21] Section 51A
Insert after section 51;

51A Prohibition on mock auctions

(1) A person must not promote or conduct or assist in the
promotion or conduct of an auction:

(@  a which:
0] goods are sold to a person at a price lower than
the highest bid for the goods, or
(i)  part of the pricefor the sale of goodsto aperson
isrepaid or credited to the person or is stated to
be so repaid or credited, or

(b)  a which the right to bid for goods is restricted or is
stated to be restricted to persons who have bought or
agreed to buy other goods, or

(c) a which any goods or services are given away or
offered as gifts.

(2) Subsection (1) (&) does not apply if the lower price, repayment
or credit is because of:

(&  adefect that the person conducting the auction became
aware of after the highest bid was made, or

(b)  damage sustained after the bid was made.
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3

(4)

For the purposes of this section:

(@&  any bid sated to have been made a an auctionis, in the
absence of evidence to the contrary, taken to have been
made and to have been abid of the amount stated, and

(b) areference to the sde of goods to a person who has
made abid for them includes areference to a purported
sale of those goods to a person stated to have made a
bid for them (whether or not that person exists), and

(¢  anything donein or about the place where an auction is
held, if donein connection with the auction, is taken to
be done at the auction whether or not it is done at the
time of the auction or before or after the auction.

In this section:

auction means any sale of goods a which some or dl of the
persons present compete for the purchase of goods, whether by
way of increasing bids or by the offer of goodsto be bid for at
successively decreasing prices or otherwise.

stated in relation to an auction means stated by or on behalf of
the person conducting the auction by way of an announcement
made to the persons for the time being present at the auction.

[22] Section 62 Offences against this Act
Insert after section 62 (2):

(2A) A person who is convicted of a second or subsequent offence

againgt Part 5 is, in addition to, or as an aternative to, any
monetary penalty that may be imposed in relation to the
offence, liable to imprisonment for a term not exceeding 3
years. However, the maximum term of imprisonment that a
Loca Court may impose for any such second or subsequent
offenceis 2 years.

[23] Sections 62 (6), 65 (1) (), 66 (1) (@) (i), 67, 71 (1) and 72 (1)~4)

Insert “, 5C” after “5B” wherever occurring.

[24] Section 63 Disposal of proceedings for offences

Omit “50 pendlty units’ from section 63 (5).
Insert instead “ 100 penalty units’.
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[25] Section 63A
Insart after section 63;

[26]

[27]

63A Compensation orders by Local Court on conviction of person

(1)

2

3

If:
@

()

a person is convicted by a Loca Court of an offence
againgt this Act or the regulations, and

the Court is satisfied that another person has sustained
loss or damage as a result of the conduct of the
convicted person,

the Court may, in addition to any penalty it may impose in
respect of the offence, order the convicted person to
compensate the other person for the loss or damage.

The amount of compensation a Local Court may order to be
paid under this section is not to exceed $40,000 or such other
amount as is specified for the time being in section 12 (1) of
the Local Courts (Civil Claims) Act 1970.

In this section:

@

()

a reference to the conviction of a person includes a
reference to the making of an order in respect of a
person under section 10 of the Crimes (Sentencing
Procedure) Act 1999, and

a reference to loss or damage does not, if the loss or

damage arisesfrom acontravention of Part 5 (section 43

excepted), include a reference to:

0] the death of a person, or

(i)  persond injury to a person (including any pre-
natd injury, any impairment of the person's
physical or mental condition and any disease).

Section 65 Injunctions

Omit “offend against section 27, 32 or 34” from section 65 (10).
Insert instead “congtitute an offence under Part 3.

Section 66 Other injunctions

Insert “or” at the end of section 66 (1) (@) (i) and (ia).
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[28]

[29]

Section 66 (1) (a) (iii) and (iv)

Omit the subparagraphs.

Sections 66A and 66B

Insert after section 66:

66A Show cause action may be taken by Director-General

@)

2

3
(4)

©)

(6)

In this section:

unlawful conduct means any conduct that congitutes a
contravention of a provision of this Act (or would congtitute
such a contravention if the conduct occurred in New South
Wales), whether or not any proceedings have been brought in
respect of the contravention.

If the Director-General is satisfied that aperson has, in trade or
commerce, engaged in any unlawful conduct on more than one
occasion (whether in New South Wales or in any other place),
the Director-General may, by notice in writing served on the
person, cdl on the person to show cause why the person
should not, for the reason specified in the notice, be prevented
from carrying on a business of supplying goods or services.

The notice must specify the period (being at least 14 days after
the notice is served) in which the person may show cause.

The person on whom a notice to show cause has been served
under this section may, within the period specified in the
notice, make a written submission in relation to the matters to
which the notice rel ates.

The Director-Generd:
(&  istoconsder any such submission, and

(b) may conduct such inquiries, or make such
investigations, in relation to the matters to which the
notice relates as the Director-General thinks
appropriate.

This section does not limit the operation of section 65 or 66.
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[30]

[31]

66B Trading prohibition orders

(1)

e

3

(4)

©)

The Director-Genera may, after issuing a notice under section
66A to aperson and taking into cons deration any submissions
made in relation to the matter, apply to the Supreme Court for
an order under this section in respect of the person if the
Director-Generd is of the opinion that the person is likely to
engage again, or to continueto engage, in any unlawful conduct
within the meaning of section 66A.

The Supreme Court may, on application by the Director-
General under subsection (1), make an order prohibiting the
person who is the subject of the application (the relevant
person) from carrying on a business of supplying goods or
services (whether or not aspart of, or incidenta to, the carrying
on of another business) for an indefinite period or for a period
specified in the order.

In making any such order, the Supreme Court may, if the Court
is satisfied that a person has sustained loss or damage as a
result of the unlawful conduct of the relevant person, order the
relevant person to compensate the other person for the loss or
damage.

A reference in subsection (3) to loss or damage does nat, if the
loss or damage arises from acontravention of Part 5 (section 43
excepted), include a reference to:

(@  thedesath of aperson, or

(b)  persond injury to a person (including any pre-nata
injury, any impairment of the person’s physica or
menta condition and any disease).

This section does not limit the operation of section 65 or 66.

Sections 68 (1) and 69
Omit “or 5B” wherever occurring. Insert instead “, 5B or 5C”.

Section 68 Actions for damages

Omit section 68 (2). Insert instead:

(2) Anaction under subsection (1) may be commenced a any time
within 6 years after the day on which the cause of action that

relates to the conduct accrued.
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[32]

[33]

(2A) Subsection (2) does not apply to a cause of action to which
Division 6 of Part 2 of the Limitation Act 1969 applies.

Section 68A
Insert after section 68:

68A Remedy for supply of goods in contravention of certain
provisions

@ If:

(& goods are supplied to a person in contravention of
section 27, or

(b)  goods are supplied to a person and the supply of the
goods is an offence under section 32 (whether or not
there has been a conviction for the offence),

the person may recover from the supplier as a debt any money
paid for the goods.

(2) If judgment is given for the plaintiff in an action under
subsection (1), the judgment debt may, if the court so directs,
be satisfied by repair or modification of the goods in such a
manner that:

(@  the contravention relied on by the plaintiff would not
have occurred if the goods had been supplied as
repaired or modified, or

(b)  the repaired or modified goods are accepted by the
plaintiff on or before a day specified in the direction.

Section 69 Finding in proceedings to be evidence

Omit “In aproceeding against aperson under section 68 or in an application
under section”.

Insert instead “In any proceedings under section 68 or 68A or in an
application under section 66B or”.
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[34]

[35]

[36]

[37]

[38]

[39]

[40]

Section 72 Other orders

Omit section 72 (6). Insert instead:

(6) An application under subsection (2) may be made at any time
within 6 years after the date on which the cause of action that
relates to the conduct accrued.

(6A) Subsection (6) does not apply to a cause of action to which
Divison 6 of Part 2 of the Limitation Act 1969 applies.

Section 73 Power of Supreme Court to prohibit payment or transfer of
money or other property

Insert “or” at the end of section 73 (1) (a).

Section 73 (1) (b1)

Insert at the end of section 73 (1) (b):
or

(b1) an application for an order under section 66B has been
made in relation to a person, or

Section 73 (1) (e)
Insert “(bl),” after “(b),”.
Section 73A Enforcement of undertakings

Omit “(other than a function in connection with Part 7)” from section
73A (D).

Part 7 Codes of practice
Omit the Part.

Schedule 4 Provisions applicable to Products Safety Committee

Insert “or in relation to the subject-matter of a review by the Committee
under section 36" after “section 28" in clause 3 (1).
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[41]

Schedule 5 Savings and transitional provisions

Insert after clause 11C:

11D  Fair Trading Amendment Act 2002

@)
e

©)

(4)

®)

(6)

(7)

In this clause, amending Act means the Fair Trading
Amendment Act 2002.

The amendments made to sections 23A and 23C by the
amending Act do not apply to or in respect of a notice served
on a person under section 23A before the commencement of
those amendments, and sections 23A and 23C (as in force
immediately before that commencement) apply in relation to a
person on whom such a notice has been served as if those
amendments had not been made.

Divison 3 of Part 3, as amended by the amending Act, does
not apply to or in respect of an order made under section 34 (as
in force immediately before the commencement of the
amendments to that Divison), and the provisons of that
Divison (asin force immediately before that commencement)
apply to any such order as if those amendments had not been
made.

Divison 3 of Part 4, asinserted by the amending Act, does not
apply to or in respect of acredit purchase agreement (within the
meaning of the Door-to-Door Sales Act 1967) made before the
repeal of that Act by the amending Act, and the repealed Act
continuesto apply to any such agreement asif the repealed Act
had not been repealed.

Section 66A, as inserted by the amending Act, extends to
unlawful conduct occurring before the commencement of that
section.

Section 68 (2), as amended by the amending Act, does not
apply to a cause of action accruing before the commencement
of the amendment to that subsection.

Section 68 (2), as in force immediately before the
commencement of the amendment to that section by the
amending Act, continues to apply to or in respect of a cause of
action accruing beforethat commencement asif theamendment
had not been made.
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[42] Schedule 5, clause 12 (1)

Insert at the end of the subclause:
Fair Trading Amendment Act 2002
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