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Criminal Appeal Amendment (Review
of Criminal Cases) Bill 1998

Act No , 1998

An Act to amend the Criminal Appeal Act 1912 with respect to the review of
criminal convictions; to provide for the establishment of a Criminal Cases
Review Commission; to provide for payment of compensation in cases of
miscarriage of justice; to amend the Crimes Act 1900 consequentially; and
for other purposes.




Clause 1

Criminal Appeal Amendment (Review of Criminal Cases) Bill 1998

The Legislature of New South Wales enacts:

1 Name of Act

This Act is the Criminal Appeal Amendment (Review of Criminal
Cases) Act 1998.

2 Commencement

This Act commences 3 months after the date of assent, unless
sooner commenced by proclamation.

3 Amendment of Criminal Appeal Act 1912 No 16

The Criminal Appeal Act 1912 is amended as set out in
Schedule 1.

4 Amendment of Crimes Act 1900 No 40

The Crimes Act 1900 is amended as set out in Schedule 2.
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Criminal Appeal Amendment (Review of Criminal Cases) Bill 1998

Amendment of Criminal Appeal Act 1912 Schedule 1

Schedule 1 Amendment of Criminal Appeal Act
1912

(Section 3)

[1] Section 2 Definitions
Insert in alphabetical order in section 2 (1):

Commission means the Criminal Cases Review
Commission established under Part 2A.

Sfunctions includes powers, authorities and duties, and a
reference to the exercise of a function includes, where
the function is a duty, a reference to the performance of
the duty.

[2] Part 2A

Insert after Part 2:

Part 2A Criminal Cases Review Commission
4A Establishment of Commission

(1) A Criminal Cases Review Commission is established.

(2) The Commission is a body corporate consisting of a
Commissioner and one or more Deputy Commissioners
appointed under this section.

3) The functions of the Commission are to be exercised:
(a) by the Commissioner, and

(b) by one or more Deputy Commissioners under the
direction of the Commissioner.

(4)  The Commissioner and Deputy Commissioners are to be
appointed by the Governor on the recommendation of
the Attorney General.

(5) A Commissioner or Deputy Commissioner must be a
Jjudge or retired judge or a legal practitioner of at least 15
years’ standing.
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Criminal Appeal Amendment (Review of Criminal Cases) Bill 1998

Schedule 1 Amendment of Criminal Appeal Act 1912

(6) Schedule 2 (Further provisions with respect to the
Commission) has effect.

(7) The Commission is not, for the purposes of any Act, a
statutory body representing the Crown.

4B Functions of the Commission 5

(1)  The principal function of the Commission is to
investigate and, where appropriate, to refer to a court of
suitable appellate jurisdiction cases of possible wrongful
conviction or sentence.

2) The Commission has the functions specified in Part 4A 10
and such other functions as may be conferred or imposed
on it by or under this or any other Act or law.

[3] Parts 4A and 4B

Insert after Part 4:

Part 4A Review by Commission of criminal cases 15

Division 1 Referrals to the court
23A Referral of convictions and sentences
(1) The Commission may at any time refer to the court:

(a) any conviction referred to in any of sections
5-5AD, and 20

(b) in accordance with section 68 of the Judiciary Act
1903 of the Commonwealth, any conviction by a
court established under a law of the State for an
offence against any law of the Commonwealth.

(2)  Whether or not it has referred the conviction, the 25
Commission may at any time refer to the court any
sentence (not being a sentence fixed by law) imposed on,
or in subsequent proceedings relating to, such a
conviction.
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Criminal Appeal Amendment (Review of Criminal Cases) Bill 1998

Amendment of Criminal Appeal Act 1912 Schedule 1

(3)

4

(5)

(6)

(7

(8)

A referral under this section of a conviction is to be dealt
with as an appeal under Part 3 by the convicted person
against the conviction.

A referral under this section of a sentence is to be dealt
with as an appeal under Part 3 by the person sentenced
against:

(a) the sentence, and

(b) any other sentence (not being a sentence fixed by
law) imposed in respect of, or in subsequent
proceedings relating to, the conviction or any
related conviction.

On a referral under this section of a person’s conviction,
the Commission may give notice to the court that any
related conviction that is specified in the notice is to be
treated as referred to the court under this section.

For the purposes of this section, convictions are related if
they are dealt with on the same indictment or, if dealt
with in a summary manner, they arise from the same
facts or are dealt with in the same proceedings.

For the purposes of subsections (3) and (4):
(a) any time limit for lodgment of an appeal, and

(b) any leave or other matter that would ordinarily be
a prerequisite to lodgment of an appeal,

are to be disregarded.

Subject to section 30AA of the Bail Act 1978, the court
may grant bail to a person whose conviction or sentence
has been referred under this section. Any time during
which the person is released on bail does not count as
part of any term of imprisonment or detention under his
or her sentence.

23B Findings of mental illness or incapacity

If a conviction consists of a finding or verdict under or in
accordance with section 14, 22 (1) (c) or (d) or 30 (2) of
the Mental Health (Criminal Procedure) Act 1990, any
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Schedule 1

Criminal Appeal Amendment (Review of Criminal Cases) Bill 1998

Amendment of Criminal Appeal Act 1912

order to keep the person the subject of the finding or
verdict in custody is taken for the purposes of this Part to
be a sentence, and references in this Part to a “‘sentence”
and to a ‘“person sentenced” are to be construed
accordingly.

23C Referral of cases dealt with by Local Court

(1)

(2)

(3)

“4)

(5)

(6)

The Commission may at any time refer to the District
Court any conviction in respect of which an appeal lies
to that court under section 122 of the Justices Act 1902,
or that could have been the subject of such an appeal but
for the fact that the time for lodgment of the appeal has
expired.

Whether or not it has referred the conviction, the
Commission may at any time refer to the District Court
any sentence (not being a sentence fixed by law)
imposed in respect of such a conviction.

A referral under this section of a conviction is to be dealt
with as an appeal under section 122 of the Justices Act
1902 by the convicted person against the conviction.

A referral under this section of a sentence is to be dealt
with as an appeal under section 122 of the Justices Act
1902 by the person sentenced against:

(a) the sentence, and

(b) any other sentence (not being a sentence fixed by
law) imposed in respect of, or in subsequent
proceedings relating to, the conviction or any
related conviction.

On a referral under this section of a person’s conviction,
the Commission may give notice to the District Court
that any related conviction that is specified in the notice
is to be treated as referred to the District Court under this
section.

For the purposes of this section, convictions are related if
they arise from the same facts or are dealt with in the
same proceedings.
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Criminal Appeal Amendment (Review of Criminal Cases) Bill 1998

Amendment of Criminal Appeal Act 1912 Schedule 1

(7

(®)

On a referral under this section, the District Court may
not award any punishment more severe than that
awarded by the court whose decision is referred.

The District Court may grant bail to a person whose
conviction or sentence has been referred under this
section. Any time during which the person is released on
bail does not count as part of any term of imprisonment
or detention under his or her sentence.

23D Conditions precedent to referrals

A conviction or sentence is not to be referred to the court
under this Part unless:

(a) the Commission is of the opinion that there is a
doubt or question as to the conviction or sentence,
and

(b) the Commission forms that opinion:

(i) in the case of a conviction, because of an
argument, or evidence, not raised in the
proceedings that led to it or on any appeal
or application for leave to appeal against it,
or

(i) in the case of a sentence, because of an
argument on a point of law, or information,
not so raised, and

(c) an appeal against the conviction or sentence has
been determined or leave to appeal against it has
been refused.

Nothing in paragraph (b) (i) or (c), however, precludes a
referral if the time for lodgment of an appeal by the
person in respect of whom the conviction or sentence
was found or imposed has expired or if it appears to the
Commission that there are exceptional circumstances
that justify a referral.
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Schedule 1

Criminal Appeal Amendment (Review of Criminal Cases) Bill 1998

Amendment of Criminal Appeal Act 1912

23E Further provisions about referrals

M

()

3)

“4)

)

A referral of a conviction or sentence may be made
under this Part either after an application has been made
by or on behalf of the person to whom it relates or
without an application having been so made.

A reference in subsection (1) to an application includes a
reference to a petition under Division 2 of Part 13A of
the Crimes Act 1900 for review of a conviction or the
exercise of the Governor’s pardoning power that has
been referred to the Commission under that Division.

In considering whether to refer a conviction or sentence
under this Part, the Commission must have regard to:

(a) any application or representations made to the
Commission by or on behalf of the person to
whom it relates, and

(b) any other representations made to the Commission
in relation to it, and

(c) any other matters that appear to the Commission
to be relevant.

In considering whether to refer a conviction or sentence
under this Part, the Commission may at any time refer to
the court any point on which it desires the assistance of
the court for the court’s opinion on it, and on such a
referral the court is to consider the point referred and
furnish the Commission with the court’s opinion on the
point.

The Commission, when referring a conviction or
sentence under this Part, must:

(a) give to the court to which the referral is made a
statement of the Commission’s reasons for making
the referral, and

(b) send a copy of the statement to every person who
appears to the Commission to be likely to be a
party to any proceedings on the appeal arising
from the referral.
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Criminal Appeal Amendment (Review of Criminal Cases) Bill 1998

Amendment of Criminal Appeal Act 1912

Schedule 1

(6) To the extent that a referral under this Part is treated as
an appeal against any conviction or sentence, the appeal
may be on any ground relating to the conviction or
sentence (whether or not the ground is related to any
reason given by the Commission for making the

referral).

@) In every case in which:

(a) an application has been made to the Commission
by or on behalf of any person for the referral
under this Part of any conviction or sentence, and

(b) the Commission decides not to refer the conviction

or sentence,

the Commission must give a statement of the reasons for
its decision to the person who made the application.

Division 2 Investigations
23F Court may direct investigation

(1)  On an appeal against a conviction the court may direct
the Commission to investigate and report to the court on

any matter if it appears to the court that:

(a) the matter is relevant to the determination of the
case and ought, if possible, to be resolved before

the case is determined, and

(b) an investigation of the matter by the Commission
is likely to result in the court’s being able to

resolve it, and

(c)  the matter cannot be resolved by the court without

an investigation by the Commission.

(2) A direction by the court under this section is to be given
in writing and is to specify the matter to be investigated.

(3)  Copies of the direction are to be made available to the

appellant and the respondent.

23G Investigations at direction of the court

(1)  The Commission is to investigate the matter specified in
a direction under section 23F in such manner as the

Commission thinks fit.
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Schedule 1

Criminal Appeal Amendment (Review of Criminal Cases) Bill 1998

Amendment of Criminal Appeal Act 1912

(2)

3)

“4)

)

(6)

If, in investigating such a matter, it appears to the
Commission that:

(a) another matter (a related matter) that is relevant to
the determination of the case by the court ought, if
possible, to be resolved before the case is
determined by the court, and

(b) an investigation of the related matter is likely to
result in the court’s being able to resolve it,

the Commission may also investigate the related matter.

The Commission is required:

(a)  to keep the court informed as to the progress of the
investigation of the matter, and

(b) if it decides to investigate any related matter, to
notify the court of its decision and keep the court
informed as to the progress of the investigation.

The Commission is to report to the court on the
investigation of any matter specified in a direction under
section 23F when:

(a) it completes the investigation of that matter and of
any related matter investigated by it, or

(b) it is directed to do so by the court,
whichever happens first.

A report under subsection (4) must include details of any
inquiries made by or for the Commission in the
investigation of the matter specified in the direction or
any related matter investigated by it.

Such a report must be accompanied:

(a) by any statements and opinions received by the
Commission in the investigation of the matter
specified in the direction or any related matter
investigated by it, and

(b) subject to subsection (7), by any reports so
received.
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Criminal Appeal Amendment (Review of Criminal Cases) Bill 1998

Amendment of Criminal Appeal Act 1912 Schedule 1

(7

ey

()

Division 3
231 Definitions

Such a report need not be accompanied by any reports
submitted to the Commission by an investigating officer.

23H Assistance in connection with prerogative of mercy

Where the Attorney General refers to the Commission
any matter that arises in the consideration of whether to
recommend the exercise of the prerogative of mercy in
relation to a conviction and on which the Attorney
General desires its assistance, the Commission is
required to:

(a) consider the matter referred, and

(b) give to the Attorney General a statement of its
conclusions on it,

and the Attorney General, in considering whether so to
recommend, is to treat the Commission’s statement as
conclusive of the matter referred.

Where in any case the Commission is of the opinion that
the Attorney General should consider whether to
recommend the exercise of the prerogative of mercy in
relation to the case, the Commission may so advise the
Attorney General, giving the reasons for its opinion.

Powers of the Commission

In this Division:

appropriate person means:

(a) inrelation to the Police Service, the Commissioner
of Police, or

(b) in relation to the Crown Prosecution Service, the
Director of Public Prosecutions, or

(c) in relation to any government department not
within any of the preceding paragraphs, the
responsible Minister, or

(d) in relation to any public authority not within any
of the preceding paragraphs, the public authority
itself (if it is a body corporate) or the person in
charge of the public authority (if it is not).

Page 11

10

15

20

25

30

35



Criminal Appeal Amendment (Review of Criminal Cases) Bill 1998

Schedule 1 Amendment of Criminal Appeal Act 1912

public authority means:
(a) a government department, or
(b) a local authority, or

(c) the Police Service or any other body constituted
by or under any Act, whether or not it is a
statutory body representing the Crown.

23J Powers of Royal Commissioner

(1)  Ininvestigating the matter specified in a direction under
section 23F, the Commission has:

(a) the powers, authorities, protections and
immunities conferred on a commissioner (within
the meaning of the Royal Commissions Act 1923)
by Division 1 of Part 2 of the Royal Commissions
Act 1923, and

(b) if the Commissioner or a Deputy Commissioner is
a Judge of the Supreme Court, the powers and
authorities conferred on a commissioner (within
the meaning of the Royal Commissions Act 1923)
by Division 2 of Part 2 of the Royal Commissions
Act 1923 (except for section 17).

(2)  The Royal Commissions Act 1923 applies to any witness
summoned by or before the Commission (except for
sections 13 and 17 and, subject to subsection (1) (b),
Division 2 of Part 2).

23K Power to obtain documents or other material

(1) This section applies where the Commission believes that
a person serving in a public authority has possession or
control of a document or other material that may assist
the Commission in the exercise of any of its functions.

(2)  The Commission may require the person who is the
appropriate person in relation to the public authority:

(a) to produce the document or other material to the
Commission or to give the Commission access to
it, and
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Criminal Appeal Amendment (Review of Criminal Cases) Bill 1998

Amendment of Criminal Appeal Act 1912 Schedule 1

3)

C))

(b) to allow the Commission to take away the
document or other material or to make and take
away a copy of it in such form as it considers
appropriate,

and may direct that person that the document or other
material must not be destroyed, damaged or altered
before the direction is withdrawn by the Commission.

The documents and other material to which this section
applies include, but are not limited to, any document or
other material obtained or created during any
investigation or proceedings relating to:

(a) the case in relation to which the Commission’s
function is being or may be exercised, or

(b) any other case that may be in any way connected
with that case (whether or not any function of the
Commission could be exercised in relation to that
other case).

The duty to comply with a requirement under this section
is not affected by any obligation of secrecy or other
limitation on disclosure (including any such obligation or
limitation imposed by or under any Act) that would
otherwise prevent the production of the document or
other material to the Commission or prevent access to it
by the Commission.

23L Power to require appointment of investigating officers

(1

()

If the Commission believes that inquiries should be made
for assisting it in the exercise of any of its functions in
relation to any case, it may require the appointment of an
investigating officer to carry out the inquiries.

If any offence to which the case relates was investigated
by persons serving in a public authority, a requirement
under this section may be imposed:

(a) on the person who is the appropriate person in
relation to the public authority, or
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Schedule 1

Criminal Appeal Amendment (Review of Criminal Cases) Bill 1998

Amendment of Criminal Appeal Act 1912

3)

(4)

)

(6)

(b) if the public authority has ceased to exist, on the
Commissioner of Police or on the person who is
the appropriate person in relation to any public
authority that appears to the Commission to have
functions that consist of or include functions
similar to any of those of the public authority that

has ceased to exist.

If no offence to which the case relates was investigated
by persons serving in a public authority, a requirement
under this section may be imposed on the Commissioner

of Police.

A requirement under this section imposed on a person
who is the appropriate person in relation to a public

authority other than the Police Service may be:

(a) a requirement to appoint a person serving in the

public authority, or

(b) a requirement to appoint a police officer, or a
person serving in a public authority (other than the
Police Service), who has functions that consist of
or include the investigation of offences, selected

by the appropriate person.

The Commission may direct that a person is not to be
appointed, or that the Police Service or another public
authority is not to be selected, under subsection (4)

without the approval of the Commission.

A person who is the appropriate person in relation to any
public authority and who makes an appointment under
this section must inform the Commission of the
appointment, and if the Commission is not satisfied with

the person appointed, it may direct that:

(a) the person who is the appropriate person in
relation to the public authority must, as soon as is
reasonably practicable, select another person in his
or her place and notify the Commission of the

proposal to appoint the other person, and

(b) the other person must not be appointed without the

approval of the Commission.
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Criminal Appeal Amendment (Review of Criminal Cases) Bill 1998

Amendment of Criminal Appeal Act 1912 Schedule 1

23M Inquiries by investigating officers

(1

(2)

3)

4)

5)

(6)

23N Other

A person appointed as the investigating officer in
relation to a case is to undertake such inquiries as the
Commission may from time to time reasonably direct the
person to undertake in relation to the case.

A person appointed as an investigating officer is to be
permitted to act as such by the person who is the
appropriate person in relation to the public authority in
which he or she is serving.

The Commission may take any steps it considers
appropriate for supervising the undertaking of inquiries
by an investigating officer.

The Commission may at any time direct that a person
appointed as the investigating officer in relation to a case
is to cease to act as such. The giving of such a direction
does not prevent the Commission from imposing a
requirement under section 23L to appoint another
investigating officer in relation to the case.

A person appointed as the investigating officer in
relation to a case who has completed the inquiries that he
or she has been directed by the Commission to undertake
in relation to the case must:

(a) prepare a report of his or her findings, and

(b)  submit it to the Commission, and

(c) send a copy of it to the person by whom he or she

was appointed.

When a person appointed as the investigating officer in
relation to a case submits to the Commission a report of
his or her findings, any statements, opinions and reports
received by the person in connection with the inquiries

that the person was directed to undertake in relation to
the case are to be submitted with those findings.

powers

The foregoing provisions of this Division do not
preclude the Commission from taking any steps it
considers appropriate for assisting it in the exercise of
any of its functions, including:
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Criminal Appeal Amendment (Review of Criminal Cases) Bill 1998

Schedule 1 Amendment of Criminal Appeal Act 1912

(a) undertaking, or arranging for others to undertake,
inquiries, and

(b) obtaining, or arranging for others to obtain,
statements, opinions and reports.

230 Offence of disclosure

(1) A person who is or has been a member or employee of
the Commission must not disclose any information
obtained by the Commission in the exercise of any of its
functions unless the disclosure of the information is
excepted from this section by section 23P.

(2) A person who is or has been an investigating officer
must not disclose any information obtained by the person
in his or her inquiries unless the disclosure of the
information is excepted from this section by section 23P.

3) A member of the Commission must not authorise:

(a) the disclosure by an employee of the Commission
of any information obtained by the Commission in
the exercise of any of its functions, or

(b) the disclosure by an investigating officer of any
information obtained by the investigating officer
in his or her inquiries,

unless the authorisation of the disclosure is excepted
from this section by section 23P.

(4) A person who contravenes this section is guilty of an
offence and liable on summary conviction to a penalty
not exceeding 50 penalty units.

(5)  Proceedings for an offence against this section are to be
dealt with by a Local Court constituted by a Magistrate
sitting alone.

23P Exceptions from obligation of non-disclosure

(1) The disclosure of information, or the authorisation of the
disclosure of information, is excepted from section 230
by this section if the information is disclosed, or is
authorised to be disclosed:
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Criminal Appeal Amendment (Review of Criminal Cases) Bill 1998

Amendment of Criminal Appeal Act 1912 Schedule 1

civil proceedings, or

(b) in order to assist in dealing with an application
made to the Attorney General for compensation
for a miscarriage of justice, or

(c) by a person who is a member or an employee of
the Commission either to another person who is a
member or an employee of the Commission or to
an investigating officer, or

(d) by an investigating officer to a member or an
employee of the Commission, or

(e) in any statement or report required by or under
this Act, or

(f) in or in connection with the exercise of any
function under this Act, or

(g) in any circumstances prescribed by the
regulations.

) The disclosure of information is also excepted from
section 230 by this section if the information is
disclosed by an employee of the Commission, or an
investigating officer, who is authorised to disclose the
information by a member of the Commission.

3) The disclosure of information, or the authorisation of the
disclosure of information, is also excepted from section
230 by this section if the information is disclosed, or is
authorised to be disclosed, for the purposes of:

(a) the investigation of an offence, or

(b) deciding whether to prosecute a person for an
offence,

unless the disclosure is or would be prevented by an
obligation of secrecy or other limitation on disclosure
(including any such obligation or limitation imposed by
or under any Act) arising otherwise than under that
section.

(a) for the purposes of any criminal, disciplinary or
|
|
|
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Criminal Appeal Amendment (Review of Criminal Cases) Bill 1998

Amendment of Criminal Appeal Act 1912

4)

A disclosure of information that is excepted from section
230 by subsection (1) or (2) is not prevented by any
obligation of secrecy or other limitation on disclosure
(including any such obligation or limitation imposed by
or under any Act) arising otherwise than under that
section.

23Q Consent to disclosure

(1)

()

3)

If a person on whom a requirement is imposed under
section 23K notifies the Commission that any
information contained in any document or other material
to which the requirement relates is not to be disclosed by
the Commission without the person’s prior consent, the
Commission must not disclose the information without
that consent.

Such consent, however, may not be withheld unless:

(a) but for section 23K (4), the person would have
been prevented, by any obligation of secrecy or
other limitation on disclosure, from disclosing the
information to the Commission, and

(b) it is reasonable for the person to withhold his or
her consent to disclosure of the information by the
Commission.

An obligation of secrecy or other limitation on disclosure
that applies to a person only where disclosure is not
authorised by another person is not taken, for the
purposes of subsection (2) (a), to prevent the disclosure
by the person of information to the Commission unless:

(a) reasonable steps have been taken to obtain the
authorisation of the other person, or

(b) such authorisation could not reasonably be
expected to be obtained.

Part 4B Compensation for miscarriages of justice
23R Statutory right to compensation

(1

When a person has been convicted of a criminal offence
and when subsequently the person’s conviction has been
reversed or the person has been pardoned on the ground
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Criminal Appeal Amendment (Review of Criminal Cases) Bill 1998

Amendment of Criminal Appeal Act 1912 Schedule 1

(2

(3)

4)

(3)

(6)

that a new or newly discovered fact shows beyond
reasonable doubt that there has been a miscarriage of
justice, the Attorney General must pay compensation for
the miscarriage of justice to the person who has suffered
punishment as a result of the conviction (or, if the person
is dead, to the person’s personal representatives), unless
the non-disclosure of the unknown fact was wholly or
partly attributable to the person convicted.

Without limiting any other provision of this section, the
Commission may, on application made to it by or on
behalf of the person concerned, determine that
compensation is payable to or in respect of a person
whose conviction of a criminal offence has been quashed
on appeal (being an appeal lodged within the statutory
time limit) on the grounds that the misconduct of the
prosecution in the relevant proceedings gave rise to a
miscarriage of justice such that the person should not
have been convicted of the offence.

No payment of compensation under this section is to be
made unless an application for such compensation has
been made to the Attorney General or the Commission.

Whether there is a right to compensation under this
section, and the amount of any such compensation, are
matters to be determined by the Commission.

In assessing so much of any compensation payable under
this section to or in respect of a person as is attributable
to suffering, harm to reputation or similar damage, the
Commission must have particular regard to:

(a) the seriousness of the offence of which the person
was convicted and the severity of the punishment
resulting from the conviction, and

(b)  the conduct of the investigation and prosecution of
the offence, and

(c) any other convictions of the person and any
punishment resulting from them.

In this section, reversed means quashed:
(a) on an appeal out of time, or
(b) on a referral under Part 4A.
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Criminal Appeal Amendment (Review of Criminal Cases) Bill 1998

Schedule 1 Amendment of Criminal Appeal Act 1912

(7) For the purposes of this section, a person suffers
punishment as a result of a conviction when sentence is
passed on the person for the offence of which the person
was convicted.

(8) Compensation under this section is to be paid out of 5
money to be provided by Parliament.

23S Non-statutory payments

(1)  Nothing in section 23R precludes the Attorney General,
or any other Minister of the Crown or official, from
making any ex gratia payment by way of compensation 10
to any person in accordance with any arrangement
applying to cases of wrongful or apparent or possible
wrongful conviction or otherwise concerning a
miscarriage of justice.

(2) A request for or proposal to make any such payment 15
must, however, be referred to the Commission for its
advice on whether the payment should be made and the
amount (if any) that should be paid, and no such
payment is to be made except on the recommendation of
the Commission. 20

[4] Schedule 1 Savings and transitional provisions

Insert at the end of the Schedule:

4 Criminal Appeal Amendment (Review of Criminal Cases)
Act 1998

(1) In this clause, amending Act means the Criminal Appeal 25
Amendment (Review of Criminal Cases) Act 1998.

) The Commission’s powers under Part 4A extend to
permit the Commission, for any reason that appears to it
sufficient, to refer to the court a conviction or sentence
found or imposed before the commencement of the 30
amending Act, whether or not the conviction or sentence
has been the subject of review or inquiry in accordance .
with the provisions of Part 13A of the Crimes Act 1900,
as in force before that commencement. The Commission
may not, however, refer a matter while it is the subject of 35
such review or inquiry.
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(3)

Section 23K does not apply to any document or other
material in the possession or control of a person serving
in a government department if the document or other
material:

(a) s relevant to a case that is the subject of review or
inquiry under Part 13A of the Crimes Act 1900,
and

(b) is in the possession or control of the person in
consequence of such review or inquiry.

[5] Schedule 2

Insert after Schedule 1:

Schedule 2 Further provisions with respect to the

Part 1

Commission
(Section 4A)

Preliminary

1 Definitions

Part 2

In this Schedule:

Commissioner means the Commissioner appointed
under section 4A.

financial year of the Commission means a year ending
on 30 June.

member means the Commissioner or a Deputy
Commissioner appointed under section 4A.

Constitution

2 Terms of office of members

Subject to this Schedule, a member holds office for such
period (not exceeding 3 years) as is specified in the
member’s instrument of appointment, but is eligible (if
otherwise qualified) for re-appointment.
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3 Remuneration

A member is entitled to be paid such remuneration
(including travelling and subsistence allowances) as the
Attorney General may from time to time determine in
respect of the member.

4 Vacancy in office of member

(D) The office of a member becomes vacant if the member:

(a)
(b)

(©)

(d)

(e)

€9
(8)

dies, or

completes a term of office and is not re-appointed,
or

resigns the office by instrument in writing
addressed to the Attorney General, or

is removed from office by the Attorney General
under this clause, or

becomes bankrupt, applies to take the benefit of
any law for the relief of bankrupt or insolvent
debtors, compounds with his or her creditors or
makes an assignment of his or her remuneration
for their benefit, or

becomes a mentally incapacitated person, or

is convicted in New South Wales of an offence
that is punishable by penal servitude or
imprisonment for 12 months or more or is
convicted elsewhere than in New South Wales of
an offence that, if committed in New South Wales,
would be an offence so punishable.

(2) The Attorney General may at any time remove from
office a member who, in the Attorney General’s opinion,
is unable or unfit to discharge the duties of his or her
office as a member.
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5 Filling of vacancy in office of member

(1

()

If the office of Commissioner becomes vacant, a person
is, subject to this Act, to be appointed to fill the vacancy.

If the office of a Deputy Commissioner becomes vacant,
a person may, subject to this Act, be appointed to fill the
vacancy.

6 Disclosure of pecuniary interests

ey

(2

(3)

If:

(@ a member has a direct or indirect pecuniary
interest in a matter being considered or about to be
considered by the Commission, and

(b) the interest appears to raise a conflict with the
proper performance of the member’s duties in
relation to the consideration of the matter,

the member must, as soon as possible after the relevant
facts have come to the member’s knowledge, disclose
the nature of the interest to the Attorney General.

A disclosure by a member that the member:

(a) 1s a member, or is in the employment, of a
specified company or other body, or

(b)  is a partner, or is in the employment, of a specified
person, or

(c) has some other specified interest relating to a
specified company or other body or to a specified
person,

is a sufficient disclosure of the nature of the interest in
any matter relating to that company or other body or to
that person which may arise after the date of the
disclosure and which is required to be disclosed under
subclause (1).

Particulars of any disclosure made under this clause must
be recorded by the Attorney General in a book kept for
the purpose and that book must be open at all reasonable
hours to inspection by any person on payment of the fee
determined by the Attorney General.
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4) After a member has disclosed the nature of an interest in
any matter, the member must not, unless the Attorney
General otherwise determines, exercise any function of
the Commission with respect to the matter.

5 A contravention of this clause does not invalidate any
decision of the Commission.

7 Effect of certain other Acts

(1)  Part 2 of the Public Sector Management Act 1988 does
not apply to or in respect of the appointment of a
member.

(2)  If by or under any Act provision is made:

(a) requiring a person who is the holder of a specified
office to devote the whole of his or her time to the
duties of that office, or

(b) prohibiting the person from engaging in
employment outside the duties of that office,

the provision does not operate to disqualify the person
from holding that office and also the office of a member
or from accepting and retaining any remuneration
payable to the person under this Act as a member.

Part 3 Annual reports and accounts
8 Annual report

(1) As soon as practicable after the end of a financial year of
the Commission, the Commission is to send to the
Attorney General a report on its work and activities
during that year.

(2)  The report may include a report on the operation of any
of the provisions of Parts 4A and 4B and
recommendations relating to any of those provisions.

(3) The Commission’s report is to form part of the annual
report of the Attorney General’s Department and is to be
laid before Parliament accordingly.
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9 Accounts

(1)  The Commission is to:

(a) keep proper accounts and proper records in
relation to the accounts, and

(b) prepare a statement of accounts in respect of each 5
financial year of the Commission.

2) The statement of accounts is to contain such information
and is to be in such form as the Attorney General may,
with the consent of the Treasurer, direct.

(3) The Commission’s statement of accounts is to be 10
submitted to the Attorney General together with the
Commission’s annual report.

Part 4 Procedure

10 General procedure

The procedure for the exercise of the Commission’s 15
functions and the conduct of its business is, subject to
this Act, to be as determined by the Commissioner.
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Schedule 2 Amendment of Crimes Act 1900

1]

[2]

[3]

[4]

(Section 4)

Section 474A Definitions

Omit the definition of prescribed person.

Section 474C Consideration of petitions
Omit section 474C (1) and (2). Insert instead:

(D To the extent that a petition under this Division seeks
review of a conviction, it is to be referred to the Criminal
Cases Review Commission to be dealt with under Part
4A of the Criminal Appeal Act 1912, except as provided
by subsection (3).

2) To the extent that a petition under this Division seeks the
exercise of the Governor’s pardoning power, it may be
referred to the Criminal Cases Review Commission to be
dealt with under Part 4A of the Criminal Appeal Act
1912, except as provided by subsection (3).

Part 13A, Divisions 3 and 4

Omit the Divisions.

Section 474J Quashing of conviction following pardon
Omit section 474] (4). Insert instead:

(4)  Such an application cannot, however, be made in respect
of a free pardon arising from:

(a) aninquiry under Division 4 of this Part, as in force
immediately before the repeal of that Division by
the Criminal Appeal Amendment (Review of
Criminal Cases) Act 1998, if the matter has
previously been dealt with under this Division
following its referral to the Court under that
Division by the person who conducted that
inquiry, or
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[5]

[6]

[7]

(b) consideration of the matter by the Criminal Cases
Review Commission on a referral of the matter to
the Commission under section 474C (2), if the
matter has previously been dealt with under this
Division as a consequence of the Commission’s
referral of the matter to the Court under Part 4A of
the Criminal Appeal Act 1912.

Section 474K Procedure on application for quashing of
conviction

Omit section 474K (1) (b) (i) and (ii). Insert instead:

(1) if the matter was considered by the Criminal
Cases Review Commission, any report of
the Commission on the matter, and

Sections 474L-4740

Omit the sections.

Eleventh Schedule Savings and transitional provisions

Insert at the end of the Schedule:

Part 11  Criminal Appeal Amendment (Review of
Criminal Cases) Act 1998

34 Meaning of “amending Act”

In this Part, amending Act means the Criminal Appeal
Amendment (Review of Criminal Cases) Act 1998.

35 Consideration of petitions

(1) Section 474C (1) and (2), as in force immediately before
their repeal by the amending Act, continue to apply in
respect of a petition under section 474B that was made to
the Governor before that Act commenced.
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(2)

Subclause (1) does not prevent the referral of any such
petition, at the option of the Attorney General or the
Governor, to the Criminal Cases Review Commission in
accordance with section 474C (1) and (2), as in force
after the commencement of the amending Act, if the
petition has not already been dealt with under those
subsections as in force immediately before that Act

commenced.

36 Applications to Supreme Court for inquiries

An application under section 474D that was pending at
the commencement of the amending Act is to be dealt
with as though the provisions of Divisions 3 and 4 of
Part 13A, as in force immediately before their repeal by
the amending Act, and section 474M as so in force, had

not been repealed.

37 Inquiries

Division 4 of Part 13A, as in force immediately before
its repeal by the amending Act, continues to apply in

respect of any direction for an inquiry given:

(a) before the amending Act commenced, or

(b) in accordance with this Part of this Schedule.
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