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Children (Criminal Proceedings)
Amendment (Adult Detainees) Bill 2001

Explanatory note

This explanatory note relates to this Bill as introduced into Parliament.

Overview of Bill

The object of this Bill is to ensure that, where a juvenile offender is sentenced to
imprisonment for an indictable offence by an adult court, the offender must serve
the sentence in a prison rather than with other juvenile offenders in a detention
centre:

(@ for that part of the sentence that is served after attaining the age of 21 years,
or

(b) for that part of the sentence that is served after attaining the age of 18 years
if the offender has been convicted of a serious indictable offence, unless the
sentencing court considersthereare specia circumstancesjustifying detention
with other juvenile offenders in a detention centre.

Currently, the Children (Criminal Proceedings) Act 1987 provides that a person
who committed an indictable offence (generally, offences of amore seriousnature)
when achild and who isunder 21 years of age when charged with the offence may
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be dedlt with according to law (that is, asif the person were an adult). If the person
committed a serious children’ sindictable offence (generdly, an offence carrying
amaximum pendty of imprisonment for 25 years or more), the person must be
dedlt with according to law. However, if the sentencing court imposes a term of
imprisonment on aperson who isunder 21 years of age at the time of sentence, the
court may order that the term be served in adetention centre, rather thanin aprison.
Thereareno restrictions on the court’ sdiscretion and an order can be madethat has
effect after the person attains the age of 21 years.

The Bill provides as follows:

(@ A personwho is guilty of aserious children’s indictable offence and who is
sentenced to a term of imprisonment must be transferred to a prison on
attaining the age of 18 years to serve the term of imprisonment in a prison,
unless the sentencing court determines that there are specia circumstances
justifying the detention of the person in a detention centre.

(b) A person who is due to be transferred to a prison on attaining the age of 18
years because there were no specia circumstances a the time of sentencing
may later seek leave to apply to the sentencing court for an order preventing
transfer to a prison on the grounds that there are speciad circumstances
justifying the detention of the person in a detention centre.

(©) If theterm of imprisonment expires within 6 months after the person attains
the age of 18 years, the person isnot required to be transferred to a prison and
may serve that remaining short period in a detention centre.

(d) A person who is sentenced to serve aterm of imprisonment in a detention
centre must be transferred to a prison on attaining the age of 21 yearsto serve
the remainder of the sentence.

(e) If theterm of imprisonment expires within 6 months after the person attains
the age of 21 years, the person isnot required to be transferred to aprison and
may serve that remaining short period in a detention centre.

Outline of provisions
Clause 1 sets out the name (also called the short title) of the proposed Act.

Clause 2 provides for the commencement of the proposed Act on a day to be
gppointed by proclamation.

Clause 3 isaforma provision giving effect to the amendments to the Children
(Criminal Proceedings) Act 1987 st out in Schedule 1.
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Schedule 1 contains amendments to the Children’s (Criminal Proceedings)
Act 1987 described in the Overview.
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No , 2001

A Bill for

An Act toamend the Children (Criminal Proceedings) Act 1987 with respect to the
detention of adult offendersin detention centres; and for related purposes.




Clause 1 Children (Criminal Proceedings) Amendment (Adult Detainees) Bill 2001

The Legidature of New South Wales enacts.

1 Name of Act

This Act is the Children (Criminal Proceedings) Amendment (Adult
Detainees) Act 2001.

2 Commencement
This Act commences on a day to be appointed by proclamation.

3 Amendment of Children (Criminal Proceedings) Act 1987 No 55

The Children (Criminal Proceedings) Act 1987 is amended as set out
in Schedule 1.
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Amendments

Schedule 1

Schedule 1 Amendments

[1]

Section 19

(Section 3)

Omit the section. Insert instead:

19 Court may direct imprisonment to be served in a detention
centre

@

e

©)

4)

If & court sentences a person under 21 years of age to whom
this Divison applies to imprisonment in respect of an
indictable offence, the court may, subject to this section, make
an order directing that the whole or any part of the term of the
sentence of imprisonment be served in a detention centre.

A personisnot eigibleto serve a sentence of imprisonment in
a detention centre after the person has attained the age of 21
years, unlessthe term of the sentence of imprisonment will end
within 6 months after the person has attained that age.

A person who is sentenced to imprisonment in respect of a
serious children’s indictable offence is not digible to serve a
sentence of imprisonment in adetention centre after the person
has attained the age of 18 years, unless:

(@  the sentencing court is satisfied that there are specia
circumstances justifying detention of the person in a
detention centre after that age, or

(b) the term of the sentence of imprisonment will end
within 6 months after the person has attained that age.

This subsection is subject to subsection (2).

In determining whether there are special circumstancesfor the
purposes of subsection (3), the court may have regard to the
following matters:

(@  thedegree of vulnerahility of the person,

(b)  the availability of appropriate services or programs at
the place the person will serve the sentence of
imprisonment,

()  any other matter that the court thinks fit.
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[2]

[3]

(5) A person who is subject to an order under this section that
ceases or ceased to gpply on the person attaining the age of 18
years may apply to the sentencing court for a further order
under this section. Any such gpplication requires the leave of
the court.

Schedule 2 Savings and transitional provisions

Insert at the end of clause 1 (1):

Children (Criminal Proceedings) Amendment (Adult
Detainees) Act 2001

Schedule 2, Part 7
Insert after Part 6:

Part 7 Children (Criminal Proceedings) Amendment
(Adult Detainees) Act 2001

10 Application of amendments

Section 19, as subgtituted by the Children (Criminal
Proceedings) Amendment (Adult Detainees) Act 2001

(@ applies to persons who are sentenced after the
commencement of that Act, and

(b) does not affect any order made before the
commencement of that Act.
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