Law Reform (Miscellaneous Provisions) Amendment Bill 2000

Explanatory note
This explanatory note relates to this Bill as introduced into Parliament.

Overview of Bill

The object of this Bill is to amend the Law Reform (Miscellaneous Provisions) Act 1965 so as to
provide that in certain circumstances the damages recoverable by a person who sues for
breach of a contractual duty of care are to be reduced to the extent of any contributory
negligence by the person.

Background

At common law, a defendant being sued for a tort could generally raise the contributory
negligence of the plaintiff as a complete defence to the claim. That is, if the damage suffered by
the plaintiff was partly due to the plaintiff's failure to take reasonable care, the plaintiff could not
recover any damages at all from the defendant. (For example, a pedestrian injured by a
speeding vehicle would not be able to claim damages if the pedestrian had contributed to the
accident by failing to keep a proper lookout for vehicles.)

The Law Reform (Miscellaneous Provisions) Act 1965 (the Act) modified the common law by
providing for apportionment of damages in cases of contributory negligence. Under the Act, if a
plaintif’'s damage is the result partly of the plaintiff's fault and partly of the fault of the
defendant, the plaintiff can still recover damages from the defendant but the amount of
damages is reduced to the extent that the court thinks just and equitable having regard to the
plaintiff's share in the responsibility for the damage.

The apportionment provisions contained in the Act were based on United Kingdom legislation.
There are similar provisions in the other Australian States and Territories. The apportionment
provisions apply to claims of negligence and other claims in tort where contributory negligence
could be a defence to the claim.

Some contracts contain an express or implied term that one of the parties has a duty to act with
reasonable care. If that duty is breached, in some circumstances the other party may be able to
sue for breach of duty of care both in tort and in contract. There was support in some Australian
and United Kingdom cases for the view that the apportionment legislation extended to claims in
contract for damages for breach of a contractual duty of care, where the duty of care owed by
the defendant is the same in contract as in tort.

Recently the High Court of Australia decided in Astley v Austrust Limited (1999) 197 CLR 1 that
the apportionment provisions contained in the Wrongs Act 1936 of South Australia applied only
to claims for damages in tort; they did not apply to claims of breach of contractual duty of care.
As a result, if a plaintiff sues a defendant for breach of duty of care in both contract and in tort,
the plaintiff’'s damages may be reduced for contributory negligence in the claim in tort, but not in
the claim in contract.

The object of this Bill is to overcome the effect of the decision in Astley. The Bill amends the
apportionment provisions in the Act so as to extend those provisions to claims for a breach of a
contractual duty of care that is concurrent and co-extensive with a tortious duty of care.

The amendments have a retrospective effect (that is, they apply to acts or omissions that
occurred before the amendments commence). However, the amendments will not apply to acts
or omissions about which a court has given a judgment, or about which the parties have agreed
to a settlement.

This Bill also rewrites the apportionment provisions in plainer language and removes an
obsolete Schedule to the Act.

Outline of provisions

Clause 1 sets out the name (also called the short title) of the proposed Act.

Clause 2 provides for the commencement of the proposed Act on a day or days to be
appointed by proclamation.



Clause 3 is a formal provision giving effect to the amendments to the Law Reform
(Miscellaneous Provisions) Act 1965 set out in Schedule 1.

Clause 4 is a formal provision giving effect to consequential amendments to the Acts set out in
Schedule 2.

Schedule 1 contains the amendments described in the Overview to this Bill.

Schedule 2 contains consequential amendments to the Companion Animals Act 1998, the
District Court Act 1973, the Motor Accidents Act 1988, the Motor Accidents Compensation Act
1999 and the Workers Compensation Act 1987.



