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New South Wades

State Revenue Legislation Amendment
Bill 2002

Explanatory note

This explanatory note relates to this Bill as introduced into Parliament.

Overview of Bill

The objects of thisBill are as follows:
(@ toamend the Duties Act 1997 for the following purposes:
(i) to prevent double duty being charged on certain declarations of trust,

(i) to make further provison with respect to conversions of land use
entitlements, trust mergers, exempt transfers and mortgages, and land-
rich corporations,

(iii) to make further provision with respect to mortgage duty, including the
gpportionment of mortgage duty between States (the Samp Duties
Act 1920 is amended consequentialy),

(iv) to providethat the Act binds the Crown in certain circumstances,
(v) toinclude domain namesin thelist of dutiable property,
(vi) tosmplify and extend the definition of public unit trust scheme,
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(vii) to make other minor and consequential changes and changes for the
purposes of statute law revision,

to amend the Land Tax Management Act 1956 and the Land Tax Act 1956 so
as to make further provision with respect to the following:

() tax arrangements for specia trudts,

(i) the principal place of residence exemption,

(iii)  thefunctions of the Vauer-Generd,

(iv) assessment of land jointly owned or held in partnership,

to remove certain redundant provisionsfrom pay-roll tax legidation for statute
law revision purposes,

to amend the Petroleum Products Subsidy Act 1997 to change the subsidy

scheme under that Act, and to amend the Petroleum Products Subsidy (1997

Act) Regulation 1999 consequentidly,

to amend the Premium Property Tax Act 1998 for statute law revision

PUrposes,

to amend the Taxation Administration Act 1996 for the following purposes:

(i) to make provison for the conduct of investigations by other
jurisdictions under areciproca power scheme,

(i) to make it clear that the Chief Commissioner and authorised officers
may conduct investigations on behaf of other public authorities,

(iii) to make further provison for the disclosure of information in
connection with taxation investigations,

(iv) to make other minor and consequential changes and changes for the
purpose of statute law revision.

The Bill aso repeals the Revenue Laws (Reciprocal Powers) Act 1987 and the
regulation under that Act as a consequence of the changes to the Taxation
Administration Act 1996 referred to above and amends the Search Warrants
Act 1985 consequentialy.

Outline of provisions
Clause 1 sets out the name (also called the short title) of the proposed Act.

Clause 2 provides for the commencement of the proposed Act.

Clause 3 is a forma provison giving effect to the amendments to Acts and
instruments set out in Schedules 1-8.
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Clause 4 repealsthe Revenue Laws (Reciprocal Powers) Act 1987 and the Revenue
Laws (Reciprocal Powers) Regulation 2000.

Schedule 1 Amendment of Duties Act 1997

Duty on declarations of trust

The amendments provide that duty of $10 is chargeable on adeclaration of trust in
certain circumstances if the Chief Commissioner is satisfied that the declaration
supersedes another declaration in respect of which duty has been paid. The purpose
of the provision is to avoid ad vaorem duty being charged a second time on an
instrument that essentialy declares the same trusts, over substantially the same
property, as a superseded instrument. See Schedule 1 [1].

Exempt transfers and exempt mortgages

The amendments provide that a transfer of dutiable property that is effected by a
written ingtrument is not liable to duty in certain circumstances if the Chief
Commissioner issatisfied that the transfer has been cancelled or abandoned and the
dutiable property has not been transferred to the transferee. In such acase the Chief
Commissioner is required to reassess and refund any duty paid in respect of the
cancelled transfer. See Schedule 1 [2]. Schedule 1 [26] is a consequentid
amendment.

The amendments also exempt from mortgage duty any mortgage that secures an
amount advanced by an employer (or arelated body corporate of an employer) to
an employee for the purpose of financing the purchase by the employee of shares
in the employer or amember of the employer’ s corporate group if the total amount
advanced does not exceed $16,000. See Schedule 1 [23].

Theamendmentsal so providethat certain consumer credit contractsthat are exempt
from mortgage duty are not chargeable with mortgage duty (removing any need to
have them stamped as exempt). See Schedule 1 [24].

Conversion of land use entitlement to different form of title

At present, nomina duty is chargeable on the conversion of land from company
title to dtratatitle, if ad valorem duty was paid when the company title land was
acquired, and there is no change in the beneficial ownership of the land as aresult
of the conversion to dtratatitle.
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The amendments allow the concession to apply aso to cases where a concessiona
amount of duty was paid on the origina acquisition or the original acquisition was
exempt from duty.

The amendments aso extend the concession to land held as company title that is
converted to Torrenstitle.

See Schedule 1 [3].

Trust mergers

The amendments exempt from duty a transfer, or an agreement for the sale or
transfer, of unitsin aunit trust schemeif the purpose of the transfer isto give effect
to amerger of 2 unit trust schemes or atakeover of a unit trust scheme by another
unit trust scheme, and certain other conditions are complied with. See
Schedule 1 [4].

Constructive ownership of land in land-rich corporations

At present, the land-rich provisions of the Duties Act 1997 apply to private
corporations (that is, private companies and private unit trust schemes). A private
corporation is considered land-rich if it has land holdingsin New South Waesthe
unencumbered vaue of which is $1,000,000 or more and its land holdingsin al
places, whether within or outsde Audtralia, comprise 80% or more of the
unencumbered value of al its property.

The amendments make it clear that, in cdculating the unencumbered vaue of the
property of a private corporation, property consisting of the following is not to be
counted:

(& any sharesor unitsin asubsidiary of a private corporation,
(b) any property consisting of an interest as abeneficiary in adiscretionary trust.

Thisisto ensure that the value of those shares or units, or of theinterest, is not used
as an avoidance measure to dilute the value of the private corporation’s
landholding.

See Schedule 1[5).

Mortgage duty changes

The amendments make changesto the schemefor theimposition of mortgageduties
on mortgages that secure property both within and outside New South Wales. The
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scheme provides for the gpportionment of mortgage duty between New South
Walesand other jurisdictions. The schemelargely followsthe modd for imposition
of mortgage duty used by other States, in particular Victoria, Tasmania and
Queendand.

As aresult of the new scheme, liability for duty in respect of further advances on
amortgage over property that is partly within and partly outside New South Wales
is determined by reference to the property used as security at the date the mortgage
becomes liable for duty in respect of the further advance, and not the date of first
execution of the mortgage. The provisions alow one of severd “referable points’
to be used to determine the value of the property on the basis of which the amount
of duty payable is to be calculated. Each of those referable points relates to
documents that have been prepared within the previous 12 months.

The provisions aso require a multi-jurisdictiona statement to be filed with the
Chief Commissioner whenever mortgage duty is imposed on the dutiable
proportion of a mortgage (that is, whenever a mortgage relates to property within
and outside New South Wales). The statement istreated as a mortgage and may be
stamped asif it were the mortgage concerned. This avoids the necessity to havethe
actual mortgage documentation stamped in multiple jurisdictions.

In addition, the provisions alow amortgage to be stamped before any advances are
made.

The principa amendments are set out in Schedule 1 [7], [8], [10], [11] and [14]—
[16]. Consequentia changes are set out in Schedule 1[6], [12], [13], [21] and [31].

The savings and transitiona provisions ensure that the changes to the mortgage
duty scheme extend to mortgages executed before the commencement of the
amendments. Accordingly, if a further advance is made in respect of a mortgage
executed before the commencement of the amendments, duty is to be assessed in
accordance with the new provisons. This arrangement is to extend to certain
securities executed between 1 January 1975 and 1 July 1998 that are currently
covered by the Samp Duties Act 1920. The Samp Duties Act 1920 is amended
consequentialy. See Schedule 1 [29] and [30] and Schedule 6.

Refinancing of loans

At present, a duty concession applies to refinancing mortgages. Refinancing
mortgages are mortgages that secure the amount of the balance outstanding under
an earlier mortgage, created to secure an advance to the same borrower over the
same or substantially the same property or part of it. In some cases, such asif a
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borrower under an earlier mortgage dies or is divorced, the remaining borrowers
under the mortgage may ill claim the benefit of the refinancing concession. The
amendments extend the concession to members of the same corporate group. For
consistency, a similar amendment is made to the existing concession.

It is dso made clear that the earlier mortgage must be discharged as part of the
refinancing arrangements in order to receive the benefit of the concession.

See Schedule 1 [17]{20].

Act to bind the Crown

The amendments provide that the Duties Act 1997 bindsthe Crown in right of New
South Wales and, in so far asthelegidative power of the Legidature of New South
Wales permits, the Crown in all its other capacities. However, the Crown in right
of New South Waes will not be ligble for duty unless the Act or any other Act
expresdy imposes aliability.

See Schedule 1 [27]. Schedule 1 [22] and [25] are consequentia amendments.

Domain names

The amendments make it clear that domain names are considered to be intellectual
property and, accordingly, are dutiable property for the purposes of the Act.

See Schedule 1 [33].

Definition of “public unit trust scheme”

Public unit trust schemes are excluded from the operation of the land-rich
provisions of the Duties Act 1997. Public unit trust schemes are unit trust schemes
that are essentialy public in nature, such as unit trust schemes the units of which
are listed for quotation on the Australian Stock Exchange or a recognised stock
exchange.

The amendments simplify the definition of public unit trust scheme, in particular
by omitting references to the Cor porations Law and Cor porations Act 2001 of the
Commonwealth. The amendments also ensure that unit trust schemesin respect of
which amgjority of the units are acquired by, for or on account of other public unit
trust schemes are also considered to be public unit trust schemes.

See Schedule 1 [34].

Other amendments

Amendments are made to the Dictionary of the Act, for satute law revison
purposes, o as to omit redundant definitions and to correct a cross-reference.
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See Schedule 1 [32] and [35].

The amendment set out in Schedule 1 [9] is also made for Statute law revision
pUrposes.
Schedule 1 [28] and [30] provide for savings and transitional matters.

Schedule 2  Amendment of land tax legislation

Tax arrangements for special trusts

Land that is the subject of a specid trust is taxed differently from other land. The
owner of land that isthe subject of aspecia trust is not entitled to the benefit of the
tax free threshold and instead is liable to aflat rate of land tax. The purpose of the
different approach isto prevent the use of trusts as aland tax avoidance measure.

The amendments replace the definition of special trust so that atrust that includes
land will be considered to be a specid trugt if it is not a fixed trust. A trust is
defined as a fixed trust if the equitable estates in all of the land are owned by
persons who would be considered to be owners of the land for land tax purposes
(which enables those equitable owners to be assessed for land tax under the
secondary assessment provisions of the Act).

Certain trusts are excluded from the definition of specia trust. These include
charitable trusts, certain types of superannuation trusts and concessiona trusts.
Concessional trusts are defined as certain trusts where each person nominated as
a potential or actual beneficiary under the trust is a person under the age of 18
years, a person who is the subject of a guardianship order or a person in the target
group within the meaning of the Disability Services Act 1993.

The amendments require the trustee of atrust that includes land to provide to the
Chief Commissioner, inthetrusteg’ sland tax return, information about the trust and
the beneficiaries of the trust (for the purpose of assessing whether it is a specia
trust).

The Chief Commissioner will be ableto classify the trust as a specid trust for land
tax purposes. The arrangements for classification of trusts as special trusts will
replace arrangements, introduced by the Sate Revenue Legidation Further
Amendment (No 2) Act 2001, for the classification of trusts as non-concessiona
trusts.

Land that is the subject of a gpecial trust is adso excluded from the principa place
of residence exemption (see below).
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Theprincipa amendmentsare set in Schedule2.2[5], [18] and [23]. Consequentia
amendments are set out in Schedule 2.1 and Schedule 2.2 [1]{3] and [22].

Principal place of residence exemption

At present, land that is occupied asthe principal place of residence of the owner of
the land is exempt from land tax in certain circumstances.

The amendments make further provison with respect to the principa place of
residence exemption for the purpose of grouping together the various exceptions
to that exemption. The amendments also:

(@ make it clear that land that is the subject of a concessiona trust may fdl
withinthe principal place of resdenceexemption, evenif thetrustee that owns
the land is a company, if the person, or any of the persons, who use and
occupy the land as the person’s principd place of residence is a beneficiary
under the trust, and

(b) provide that land that is the subject of a specia trust (as referred to above)
does not fall within that exemption.

The principal amendment is set out in Schedule 2.2 [15]. Consequentia
amendments are set out in Schedule 2.2 [10]{14].

Functions of Valuer-General in respect of land tax

At present, section 9C of the Land Tax Management Act 1956 (the Act) provides
that, for the purposes of ng land tax, the land value of land on which aflat
isstuated isto be reduced by the “dlowable proportion”. Section 9C (2) provides
that the allowable proportion isto be:

(& determined by aformulaset out inthe subsectionif thereisan “ apportionment
factor” entered in the Register of Land Vaues (under the Valuation of Land
Act 1916) in respect of the land, or

(b) if there is no such apportionment factor—the proportion specified in an
gpplication for reduction under section 9C as the fair and reasonable
proportion of the land value of the land to be attributed to the flat.

However, section 9C (2) (c) provides that, if the Chief Commissioner of State
Revenue is not satisfied as to the fairness and reasonableness of the proportion
specified in such an application, the “alowable proportion” isto be the proportion
that the floor area of the flat bearsto the total floor area (including the floor area of
the flat) of al the buildings on the land on which the flat is situated.

The proposed amendments enable the Chief Commissioner to request the Vauer-
Genera to determine the reduced land value to be attributed, for the purposes of
assessing land tax, to the flat concerned. The Vauer-Genera isrequired to comply
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with any such request. Provision is made for objections and appedls in relation to
the reduced vaue so determined.

Section 10R of the Act makes provison similar to section 9C in respect of land
partialy used and occupied as a retirement village or a retirement village and a
nursing home. That section is amended in asimilar manner.

Similar amendments are aso made to section 21C of the Act, which provides for
ligbility for land tax in respect of land leased from the Crown.

See Schedule2.2[8],[9],[16], [17] and [21] and the consequential amendments set
out in Schedule 2.2 [6], [7], [19] and [20].

Assessment of land jointly owned or held in partnership

Schedule 2.2 [25] modifies the provisions of the Land Tax Management Act 1956
relating to secondary assessment where jointly owned land is partly used for a
residence for one of the joint owners and partly used for other purposes. The
purpose of the change isto make it clear that joint owners are liable for tax, at the
secondary leve, on their separate interest in the value of the land, excluding the
vaue of the flat. Schedule 2.2 [24] is a consequential amendment.

Schedule 2.2 [26] omits a provision of the Land Tax Management Act 1956 that
deemsland separately owned by personswho arein partnership to bejointly owned
by those partners for land tax assessment purposes.

Other amendments

Schedule 2.2 [27] and [28] provide for savings and transitional matters.

Schedule 2.2 [4] aso provides for the use of notes in the Land Tax Management
Act 1956.

Schedule 3 Amendment of pay-roll tax legislation

The amendments omit, for statute law revision purposes, redundant provisions of
the Pay-roll Tax Act 1971 and the Pay-roll Tax Regulation 1998 relating to an
account and fund that are no longer in operation.
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Schedule 4 Amendment of petroleum products
subsidy legislation

Principal amendments to Act

The Petroleum Products Subsidy Act 1997 provides a scheme for the payment of
subsidiesto registered personsin respect of certain petroleum productsthat are sold
or consumed by them. It is proposed to make a number of changes to that scheme.

The amendments remove the provision for consumers of petroleum productsto be
registered under the scheme. Subsidies will be payable only to persons who sdll
petroleum products by wholesale or retail. Those persons must be registered under
the scheme.

The subsidy will be payable only in respect of the following sales of petroleum
products:

(@ asdeof petroleum products by retail by a zone retailer (a person who sells
petroleum products by retail on premises within a zone in respect of which
subsidiesare payable), if the petroleum products are delivered into the running
tank of aroad vehicle a the premises of the zone retailer,

(b) asde of petroleum products by retail to a zone consumer (a person who
consumes petroleum productsin connection with abusiness or activity that is
conducted on premises within a zone in respect of which subsidies are
payable), if the petroleum products are delivered to the premises of the zone
consumer and are consumed in the course of that business or activity.

The zones in respect of which subsidies are payable are currently defined in the
regulations under the Act. They are located in the NSW-Queendand border area.

In generd, aregistered person who is awholesaer of petroleum products will be
able to claim a subsidy in respect of petroleum products sold by them, if the
petroleum products are to be sold by retail by one of the methods referred to above.
If the wholesaler is not entitled to claim the subsidy, it may be claimed by the
retailer.

Sdllers of subsidised petroleum products will be required in certain circumstances
to give the purchaser a notice (in the form of an invoice) containing certain
information about the sale, including that a subsidy has been claimed or is to be
claimed in respect of the sdle. If asubsidy has been claimed or isto be claimed by
aregistered person in respect of the petroleum productsit will be an offence to sell
or consume them otherwise than for the purposes in respect of which asubsidy is
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payable. The offence will not apply if the subsidy payable in respect of the
petroleum products is repaid to the Chief Commissioner after the petroleum
products are sold or consumed.

In addition, in the case of subsidised diesd fud, the diesd fud:

(@ must be ddivered, at the time of retail sale, into the running tank of a road
vehicle, or

(b) must be consumed for on-road purposes.

It will also be an offence for a person to fasaly represent, in connection with a
purchase of petroleum products from aregistered person, that the personisazone
retailer or azone consume.

The principd amendments are set out in Schedule 4.1 [1], [3], [5], [9], [10]
and [19].

Other amendments to Act
The amendments also:

(@ transfer various provisions (relating to the maximum subsidy payable, the
making of claims for subsidies and powers of investigation) from the
Petroleum Products Subsidy (1997 Act) Regulation 1999 to the Act, and

(b) omit provisions that require the purchaser of subsidised petroleum products
to refund a subsidy to the sdller in certain circumstances, and

() omitprovisionsthat alow subsidy paymentsto be claimed and paid to another
person on behalf of the registered person entitled to it, and

(d) omit provisonsthat confer certain enforcement powersin connection with the
transportation of petroleum products, and

(e) dlow the Chief Commissioner to require a person who has been registered
under the Act on the Chief Commissioner’s own motion to lodge an
gpplication for regigtration under the Act, and

(f) require gpplications for registration to be made in a form approved by the
Chief Commissioner, and

(g) provide for the addition of notes to the Act, and
(h) provide for savings and transitiond matters, and
(i) make other minor and consequential amendments.

See Schedule 4.1 [2], [4], [6]-{8], [11]{18], [20] and [21].
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Amendment of Petroleum Products Subsidy (1997 Act) Regulation 1999

Amendments are made to the Petroleum Products Subsidy (1997 Act)
Regulation 1999 asaconsequence of theamendments described above. In addition,
provision is made for the keeping of recordsin connection with petroleum products
that are sold or consumed by registered persons, zone retailers or zone consumers.

See Schedule 4.2.

Schedule 5 Amendment of Premium Property Tax Act
1998

The amendments update a reference to a local government area for statute law
revision purposes.

Schedule 6 Amendment of Stamp Duties Act 1920

The amendments are consequentia on the changes to mortgage duty provisions of
the Duties Act 1997 set out in Schedule 1. The amendments provide that the Samp
Duties Act 1920 no longer applies in respect of advances made after the
commencement of the changesif they are secured by aloan security, and provides
for the making of savings and trangitional regulations.

Schedule 7 Amendment of Taxation Administration Act
1996

Investigations for the purposes of recognised revenue laws

The amendments alow the Chief Commissioner to enter into agreements with the
corresponding Commissioner of another jurisdiction under which:

(& the corresponding Commissioner is authorised to exercise the investigative
and enforcement powers conferred on the Chief Commiss oner and authorised
officers by the Taxation Administration Act 1996 for the purposes of a
recognised revenue law in force in that jurisdiction, or

(b) the Chief Commissioner isauthorised to exercise those functions on behalf of
the corresponding Commissioner for the purposes of such a recognised
revenue law.
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The amendments replace the arrangements currently in place under the Revenue
Laws (Reciprocal Powers) Act 1987, which is repeded by clause 4 of the Bill.

See Schedule 7 [5] and the consequential amendments set out in Schedule 7
[1]H3], [6], [7] and [9]. A further consequentid amendment is set out in
Schedule 4.1 [17].

Investigations for the purposes of non-taxation laws

Theamendments makeit clear that the Chief Commissioner or an authorised officer
may exercise investigative functions conferred or imposed on them by or under a
non-taxation law. The functionsmay beexercised in conjunction with investigative
functions conferred by the Taxation Adminigtration Act 1996. The Chief
Commissioner may enter into arrangements with public authorities in connection
with the exercise of those functions (for the payment of afee or otherwise).

See Schedule 7 [5] and the related amendment set out in Schedule 7 [11].

Disclosure of taxation information

The amendments update and re-enact the provisons of the Act relaing to
authorised disclosures of taxation information. They also make it clear that the
disclosure of information obtained in connection with investigative functions
exercised under non-taxation laws is governed by the law under which the
information was obtained.

See Schedule 7 [8] and [11] and the consequentiad amendment set out in
Schedule 7 [10].

Other amendments

The amendments correct areference to the person from whom materid is obtained
under the Act in the exercise of apower of entry, for Statute law revision purposes.
See Schedule 7 [4].

A trangitiond provision isincluded in relation to amendments made to the Act by
the Sate Revenue Legidation Amendment Act 2001. See Schedule 7 [13].

Provision is also made for the making of savings and trangitiona regulations as a
consequence of the amendments set out in the Bill. See Schedule 7 [12].

Explanatory note page 13



State Revenue Legislation Amendment Bill 2002

Explanatory note

Schedule 8 Consequential amendment

Schedule 8 amends the Search Warrants Act 1985 as a consequence of the repedl
of the Revenue Laws (Reciprocal Powers) Act 1987 by clause 4.
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Clause 1 State Revenue Legislation Amendment Bill 2002

The Legidature of New South Wales enacts:

1

Page 2

Name of Act
This Act is the Sate Revenue Legidation Amendment Act 2002.

Commencement

(1) This Act commences on the date of assent, except as provided by this
section.

(2) Thefollowing provisionscommence, or aretaken to have commenced,
on the dates indicated:

Schedule 1 [6]{21], [23], [24] and [31] and Schedule 6 on 1 January
2003

Schedule 2 on 31 December 2002.

(3) Section 4, and Schedules 4, 7 and 8 commence on aday or daysto be
appointed by proclamation.

Amendment of Acts and instruments
The Acts and instruments specified in Schedules 1-8 are amended as
set out in those Schedules.

Repeal

The Revenue Laws (Reciprocal Powers) Act 1987 and the Revenue
Laws (Reciprocal Powers) Regulation 2000 are repedled.
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Amendment of Duties Act 1997 Schedule 1

Schedule 1 Amendment of Duties Act 1997

(Section 3)

[1] Section 18 No double duty

Insert after section 18 (6):

(6A) Theduty chargeable on adeclaration of trust is$10 if the Chief
Commissioner is satisfied that:

(@  thedeclaration of trust supersedesanother declaration of
trust in respect of which duty has been paid and declares
the same trusts as were declared under the superseded
declaration of trust, and

(b) thebeneficiary under the declaration of trust isthe same
as under the superseded declaration of trust, and

() thedutiable property subject to the declaration of trust:
0] is wholly or substantially the same as the
property that was the subject of the superseded
declaration of trust at the time of the declaration
of the superseded declaration of trust, or
(i)  represents the proceeds of re-investment of
property that was the subject of the superseded
declaration of trust at the time of the declaration
of the superseded declaration of trust, or
(i)  isproperty to which both subparagraphs (i) and
(ii) apply.

[2] Section 50A
Insert after section 50:

50A  Cancelled transfers of dutiable property

(1) A transfer of dutiable property that is effected by a written
instrument is not liable to duty under this Chapter if the Chief
Commissioner is satisfied that:

(@ the trandfer instrument has been cancelled and the
dutiable property has not been transferred to the
transferee, and

Page 3
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(b)
(©

thetransfer was not cancelled to give effect to asubsae,
and

the transferee has not claimed any equitable interest in
the dutiable property the subject of thetransfer (such as,
inthe case of land, by lodging a cavesat on thetitle to the

property).

(2) If duty has been paid on atransfer of dutiable property that is
not liableto duty under this Chapter because of this section, the
Chief Commissioner must reassess and refund the duty if an
application for a refund is made within 5 years of the initial
assessment.

(3) The transfer instrument in respect of which the application is
made must be surrendered to the Chief Commissioner unless
the Chief Commissioner dispenses with that requirement.

(4) Inthissection, cancelled includes abandoned.

[3] Section 64

Omit the section. Insert instead:

64 Conversion of land use entitlement to different form of title

The duty chargeable on the transfer of alot within the meaning
of the Srata Schemes (Freehold Devel opment) Act 1973 or a
lot in a deposited plan is $10 if:

@

()

(©

Page 4

the transferee, immediately before registration of the
strataplan or deposited plan, held aland use entitlement
in respect of the land or part of the land the subject of
the strata plan or deposited plan, and

the transfer is part of an arrangement under which the
transferee will take an interest in thelot smilar in effect
to and in subgtitution for the interest the transferee had
under the land use entitlement immediately before
registration of the strata plan or deposited plan, and

one of the following applies:
0] ad vaorem duty was paid a the time the land
use entitlement was acquired by the transferee,
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(i)  section 55, 57 or 63 applied to the acquisition of
the land use entitlement by the transferee, and
duty was paid as provided for by the section that
applied,

(i) noduty was chargeable on the acquisition of the
land use entitlement by the transferee because of
section 68.

[4] Section 66 Exemptions—marketable securities

Insert after section 66 (8A):

(9) Trust mergers

No duty is chargeable under this Chapter on a transfer, or an
agreement for the sale or transfer, of unitsin a qualifying unit
trust scheme to the responsible entity or trustee of another
qualifying unit trust scheme or a custodian or agent of the
responsible entity or trusteeif it is proved to the satisfaction of
the Chief Commissioner that:

(9A)

@

()
©

the purpose of the transfer is to give effect to a merger
of 2 qudifying unit trust schemes or a takeover of a
qualifying unit trust scheme by another qualifying unit
trust scheme, and

the units are registered on aregister kept in New South
Wales, and

the transfer would qualify as a roll-over under
Subdivision 124-M of the Income Tax Assessment Act
1997 of the Commonwedlth.

For the purposes of subsection (9), qualifying unit trust
scheme means a unit trust scheme:

@

()

any of the unitsin which are listed for quotation on the
Audtralian Stock Exchange or on a recognised stock
exchange, or

in respect of which:
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[5]

[6]

[7]

[8]

[9]

Page 6

0] units in the scheme have been issued to the
public and 50 or more persons are beneficialy
entitled to unitsin the scheme, or

(i)  amgority of units in the scheme are acquired
by, for or on account of, a complying
superannuation fund, a pooled superannuation
trust or alife company, or

() that, in the opinion of the Chief Commissioner, will
satisfy paragraph (b) within 12 months after the Chief
Commissioner gives written notice of that opinion to a
person who has requested the Chief Commissioner to
express that opinion in relation to the unit trust scheme.

Section 107 When is a private corporation “land-rich”?

Insert after section 107 (2) (f):
(g0 sharesorunitsinasubsidiary of the private corporation,

(h)  property consisting of an interest as a beneficiary in a
discretionary trust (within the meaning of section 110),

Section 204 Imposition of duty

Omit “sections 216-218" from the note.
Insert instead “ sections 216-218C".

Section 205 What is a mortgage?

Omit “at the date of itsfirst execution” from section 205 (a).
Insert instead “at the liability date’.

Section 205 (b)
Omit the paragraph.
Section 206 What is an advance?

Omit “, and” wherever occurring from section 206 (a) (i), (ii) and (iii).
Insert instead “, or”.
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[10]

[11]

[12]

[13]

[14]

[15]

Section 208 When does a liability arise?

Insert “under this or a corresponding Act” after “liability to duty last arose
in respect of it” in section 208 (2).

Section 208 (3)

Insert “, unlessit is duly stamped under a corresponding Act or is exempt
from duty” after “the land”.

Section 209 When must duty be paid?

Omit the note.

Section 210 How is mortgage duty charged?

Omit “sections 216-218" from the note.
Insert instead “ sections 216-218C".

Section 211 Consequences of non-payment of duty

Insert at the end of the section:

(2) A mortgage mentioned in section 216 or 217 on which duty is
required by this Chapter to be paid is, while any duty remains
unpaid on it, enforceable only to the extent of the dutiable
proportion on which duty has been paid under this Act.

Section 213
Omit sections 213 and 214. Insert instead:

213 Amount secured by mortgage

(1) For the purposes of this Chapter, the amount secured by a
mortgage is the amount of advances actually secured by it and
(but for this Chapter) recoverable under it.

(2) However, if:

(@  amortgage has been duly stamped under this Act, or is
stamped or exempt from duty under a corresponding
Act, for an amount of advances secured by the
mortgage, and

(b)  afurther advance secured by the mortgage is made, and
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[16]

Page 8

(¢ thetotal amount secured by the mortgage exceeds the
amount for which the mortgage has been duly stamped
under thisAct, or is stamped or exempt from duty under
a corresponding Act,

the amount on which duty is charged is, for the purposes of
section 210 (2), the excess amount mentioned in paragraph (C).

Sections 216-218C

Omit sections 216-218. Insart instead:

216 Mortgages over property not wholly within New South Wales

@)

@)

3

(4)

Mortgage duty is to be assessed for a mortgage over property
that is partly within and partly outside New South Wales as if
the amount secured by the mortgage were only the dutiable
proportion.

The dutiable proportion isto be calculated in accordance with
the following formula

DP = ASx v
- T
where:
DP isthe dutiable proportion.

AS is the amount secured by the mortgage on which duty
would, but for this section, be charged at the liability date.

V isthe value of the property in New South Wales affected by
the mortgage.

T is the vdue of al property affected by the mortgage,
excluding property within a Territory or outside Austrdia

The dutiable proportion is to be calculated by reference to the
vaue of the properties according to any referable point
specified in subsection (4).

A referable point is any of the following prepared within 12
months before the liability date for the mortgage:

(@&  anindependent valuation of the secured property,
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217

©)

(6)

(b) a dsatement of the mortgagee based on information
obtained by the mortgagee in deciding to make the
advance to the mortgagor,

(c)  property vauations used by the mortgagor in preparing
an annual return to be lodged under the Corporations
Act 2001 of the Commonwedlth,

(d afinancia report of the mortgagor, certified by an
independent auditor as presenting atrue and fair view of
acorporation’s financial position,

(¢ agreed property vauations that form the basis of the
mortgagor’ s insurance policies,

()  another document the Chief Commissioner considersto
be appropriate for calculating the dutiable proportion.

However, if there is more than one referable point for a
mortgage, the referable point is the later or latest of the
referable points, subject to subsection (6).

Also, the referable point must be the same referable point used
or to be used to determine liability to duty at the liability date
under a corresponding Act.

Advances secured by mortgage package

@)

e

For the purposes of this Part, 2 or more instruments of security
are amortgage package if:

(@ ataliability date, theinstruments secure or partly secure
the same money, and

(b) @ least one of the instruments is a security affecting
property wholly or partly outside New South Wales, and

() @ least oneof theinstrumentsis a mortgage.

In the case of an initid advance, 2 or more instruments of
security are taken to be part of amortgage package only if the
Chief Commissioner is satisfied that the mortgages were
intended to be part of the same package and in such acase are
taken, for the purpose of assessing duty, to befirst executed on
the day thelast of theinstrumentsto be executed was executed.
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218B

Page 10

(3) Inthecaseof afurther advance, amortgage package includes:

(@ amortgage first executed after the initial liability date
for another mortgage if the Chief Commissioner is
satisfied the mortgages were intended to be part of the
same package, and

(b) amortgage previoudy collateral to an earlier advance
under one or more of the other mortgages in the
package.

(4) Duty on amortgage packageisto be assessed under this Part as
if the instruments comprising the mortgage package were one
mortgage.

(5) Oneof the mortgages in the mortgage package isto be stamped
with the mortgage duty paid in New South Waes for the
mortgage package and each other mortgage in the mortgage
package must be stamped as a collatera mortgage.

Stamping before advance

(1) A mortgage may be stamped before an advance whether or not
an earlier advance has been made.

(2) If a mortgage referred to in section 216 or 217 is stamped
before an advance has been made, the liability date for the
mortgageis, for the purpose of determining areferable point for
the mortgage, taken to be the date of stamping.

Security

(1) A stamped mortgage or acollateral mortgagethat was, butisno
longer, part of the same mortgage package and no longer
secures the same money secured by that packageisnot security
for any other advance unless duty in respect of the other
advance has been paid.

(2) The withdrawa of a mortgage from a mortgage package will
not, for the purposes of this Chapter, affect the amount for
which the remaining mortgage or mortgages are security.

Collateral mortgage

(1) Duty is not chargeable on the amount or part of the amount
secured by a collatera mortgage that is the same money asis
secured by:
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@)

©)
(4)

(& a mortgage or instrument of security that is duly
stamped under this Act or stamped under a
corresponding Act, or

(b) amortgage package that has been duly stamped under
section 217 or stamped as a mortgage package under a
corresponding Act.

If the same money is secured, or partly secured, by 2 or more
mortgages, at least one of which is a mortgage that is exempt
from duty under a corresponding Act because it effects a
refinancing (an exempt mortgage) and at least one of whichis
a collatera mortgage that is chargeable with duty under this
Act:

(&  the duty chargeable on the collatera mortgage (or, if
there is more than one collatera mortgage, on one of
them) is to be reduced by the amount of duty from
which the exempt mortgage is exempt under the
corresponding Act (subject to subsection (3)), and

(b) each collateral mortgage, other than the collatera
mortgage referred toin paragraph (), is chargeablewith
the minimum duty for collateral mortgages.

A collateral mortgage is chargeable with a minimum duty of
$10.

A collatera mortgage that no longer securesan amount secured
by a mortgage, instrument or mortgage package referred to in
subsection (1), or by an exempt mortgage referred to in
subsection (2), is not security for another advance unless
mortgage duty for the amount of the other advance is paid.

218C  Multi-jurisdictional statement

@)

If mortgage duty is imposed on the dutiable proportion of a
mortgage (whether for amortgage over property not wholly in
New South Wales, a mortgage package or on initid or
subsequent advances), the mortgagor and mortgagee must,
within 3 months after the ligbility arises:

(@  make awritten statement, in an approved form, about
the location and vaue of the secured property, and

(b)  lodge the statement with the Chief Commissioner.
Maximum penalty: 100 pendty units.
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[17]

[18]

[19]

[20]

Page 12

(2) Themakingand lodging of astatement under subsection (1) by
either the mortgagor or the mortgagee relieves the other person
from complying with that subsection.

(3) The statement may be taken to be the mortgage, or mortgages
comprising the mortgage package.

Section 220 Refinancing of loans

Omit section 220 (1). Insert instead:
(1) Inthissection:
refinancing mortgage means a mortgage that:

(@  securestheamount of the balance outstanding under an
earlier mortgage that is discharged or to be discharged
as part of the arrangements for the new mortgage, and

(b)  iscreated to secure an advance to the same borrower as
under the earlier mortgage, and

() isover the same or substantialy the same property or
part of the property as the earlier mortgage.

Section 220 (7)
Omit the subsection.

Section 220 (8A)

Insert after section 220 (8):

(8A) If aborrower isareated body corporate of aborrower under an
earlier mortgage, the firstmentioned borrower istaken to bethe
same borrower or the same person for the purposes of
subsection (1) or (2).

Section 220 (9)

Omit “an origina borrower”.
Insert instead “a borrower under an earlier mortgage”.
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[21]

[22]

[23]

[24]

[25]

Section 222 Exempt mortgages and supporting instruments

Omit section 222 (1). Insert instead:
(1) This Chapter does not apply to a mortgage executed before
1 January 1975.

Section 222 (2) (d)

Omit the paragraph. Insert instead:

(d a mortgage given by the Government of the
Commonwedth or the Government of New South
Wales or by any public statutory body constituted under
alaw of this State, and

Section 222 (2) (9)

Insert at the end of section 222 (2) (f):
, and

(90 a mortgage that secures an amount advanced by an
employer or arelated body corporate of an employer to
an employee of the employer, for the purpose of
financing a purchase by the employee of shares in the
employer, or arelated body corporate of the employer,
if the amount advanced (and the totd of al advances
that the mortgage secures) does not exceed $16,000.

Section 223 Mortgages associated with certain credit contracts

Omit “the mortgage is exempt from mortgage duty” from section 223 (1).
Insert instead “ mortgage duty is not chargeable in respect of the mortgage”.

Section 259 What insurance is exempt from duty?

Insert “in right of New South Waes (including a statutory body
representing the Crown in right of New South Wales)” after “Crown” in
section 259 (1) (a).
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[26]

[27]

[28]

Page 14

Section 293 Reassessments—failed instruments

Insert after section 293 (3):

(4)

This section does not apply in respect of an instrument that
effects atransfer of dutiable property.

Note. Section 50A sets out the circumstances in which duty may be
refunded on a cancelled transfer of dutiable property.

Section 308

Omit the section. Insert instead:

308 Application of Act to Crown

@)

@)

3

4)
©)

(6)

This Act bindsthe Crown in right of New South Waesand, in
so far asthe legidative power of the Legidature of New South
Wales permits, the Crown in al its other capacities.

However, the Crown in right of New South Walesisnot liable
to pay duty unless this Act or any other Act expressy imposes
aliability on the Crown in that capacity to pay duty.

The Governor may, by order published in the Gazette, apply the
whole or any specified provisions of this Act to any specified
person or body (Whether statutory or otherwise) that is exempt
from duty under this section.

While any such order isin force, the specified person or body
is subject to the requirements of this Act accordingly.

This section does not exempt any person or body from any
ligbility to pay duty chargesble under Chapter 8.

Note. However, section 259 (1) (a) provides that insurance covering only
property of the Crown is exempt from duty.

For avoidance of doubt, in this section, the Crown includes any
statutory body representing the Crown.

Schedule 1 Savings, transitional and other provisions

Insert a the end of clause 1 (1):

Sate Revenue Legidation Amendment Act 2002
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[29]

[30]

Schedule 1, clause 9

Insert at the end of the clause:

Note. However, see the provisions consequent on the enactment of the
State Revenue Legislation Amendment Act 2002 in Part 11.

Schedule 1, Part 11

Insert at the end of the Schedule;

Part 11 Provisions consequent on enactment of

28

29

30

State Revenue Legislation Amendment
Act 2002

Definitions

In this Part:

amending Act means the Sate Revenue Legidation
Amendment Act 2002.

amendment date means the date of commencement of
Schedule 1 [16] to the amending Act.

Application of section 50A

Section 50A, as inserted by the amending Act, applies only in
respect of atransfer of dutiable property that is effected by a
written instrument first executed on or after the
commencement of that section.

Application of mortgage duty amendments
(1) Subject to clause 9, an amendment to Chapter 7 made by the

amending Act extends to any mortgage (within the meaning of
section 205, as amended by the amending Act) first executed
before the commencement of the amendment if an advance or
further advance is made (as referred to in section 210) in
respect of the mortgage (or a mortgage package that includes
that mortgage) on or after the commencement of the
amendment.
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Page 16

31

)

Nothing in this clause makes duty chargeable in respect of a
mortgage referred to in section 225 (2) or 226 (2) (c) on the
meaking of an advance or further advance, if the mortgage was
first executed before 1 January 1999.

Mortgage duty provisions extend to some pre-1 July 1998
securities

(1)

)

3

4)

Despite clause 9, the duty charged by Chapter 7 isa so charged
on a security by way of amortgage or charge first executed on
or after 1 January 1975 and before 1 July 1998 that, if it had
been first executed on or after the amendment date, would be
a mortgage (within the meaning of section 205), but only as
provided for by this clause.

A mortgage or charge referred to in subclause (1) becomes
liable to duty under Chapter 7 on the making of an advance or
further advance as referred to in section 210, if the advance or
further advance is made on or after the amendment date.

Note. The Stamp Duties Act 1920 provides that that Act does not apply in
respect of any such further advances.

The amount of duty chargeable in respect of any such advance
is to be determined as if references in that Chapter to duty, in
relation to the mortgage or charge, include references to duty
charged under the Stamp Duties Act 1920.

Nothing in this clause makes duty chargeable in respect of:

(&  amortgage referred to in section 225 (2) or 226 (2) (c),
or

(b)  anadvance of akind referred to in section 206 (b), that
is secured by amortgage or charge first executed before
23 November 1994, or

(©  acontingent liability of akind referred to in section 215
secured by a mortgage or charge first executed before
1 January 1991.

32 Saving of orders under section 308

Any order made under section 308 (1) and inforceimmediately
before section 308 was replaced by the amending Act istaken,
on that replacement, to have been made under section 308 (3).
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[31]

[32]

[33]

[34]

Dictionary

Insert in alphabetical order:

amount secured, in relation to a mortgage, has the meaning
given by section 213.

collateral mortgage means a mortgage that secures al or part
of the same money as another mortgage, instrument of security
or mortgage package.

dutiable proportion, in relation to a mortgage, means the
dutiable proportion of the amount secured by the mortgage
caculated under section 216.

liability date, in relation to a mortgage, means the date the
mortgage becomes liable for mortgage duty under section 208.

mortgage package has the meaning given by section 217.

Dictionary, definitions of “Class 1 insurance”, “Class 2 insurance” and

“Class 3 insurance”

Omit the definitions.

Dictionary, definition of “intellectual property”

Insert “domain name,” after “trading name,” wherever occurring.

Dictionary, definition of “public unit trust scheme”

Omit the definition. Insert instead:

public unit trust scheme means a unit trust scheme:

(@&  any of the unitsin which are listed for quotation on the
Australian Stock Exchange or on a recognised stock
exchange, or

(b)  inrespect of which:
0] units in the scheme have been issued to the
public, and
(i) 50 or more persons are beneficialy entitled to
unitsin the scheme, and
(i)  morethan 20 persons are beneficialy entitled to
at least 75% of the total unitsin the scheme, or
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(©

©)

that, in the opinion of the Chief Commissioner, will
satisfy paragraph (b) within 12 months after the Chief
Commissioner gives written notice of that opinionto a
person who has requested the Chief Commissioner to
express that opinion in relation to the unit trust scheme,
or

in respect of which amgjority of the unitsin the scheme
are acquired by, for or on account of aunit trust scheme
of a kind referred to in paragraph (b), a pooled
Superannuation trust or a complying superannuation
fund (other than a complying superannuation fund of a
kind referred to in section 42A of the Superannuation
Industry (Supervision) Act 1993 of the
Commonwedlth).

[35] Dictionary, definition of “subsidiary”

Omit “section 109 (3) or (5)”. Insert instead “section 109 (3), (4) or (5)”.
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Schedule 2 Amendment of land tax legislation

21

[1]

[2]

2.2

[1]

[2]

[3]

[4]

(Section 3)

Amendment of Land Tax Act 1956 No 27

Section 3AH Levy of land tax after 31 December 1999

Omit “subsections (2) and (2A)" (as inserted by the Sate Revenue
Legidation Further Amendment (No 2) Act 2001) from section 3AH (1).

Insert instead “subsection (2)”.

Section 3AH (2A) (as inserted by the State Revenue Legislation Further
Amendment (No 2) Act 2001)

Omit the subsection.

Amendment of Land Tax Management Act 1956 No 26

Section 3 Definitions

Insert in alphabetica order:
concessional trust has the meaning given by section 3B.

Section 3 (1), definition of “discretionary trust”

Omit the definition.

Section 3 (1), definition of “special trust”

Omit the definition. Insert instead:
special trust has the meaning given by section 3A.

Section 3 (4)

Omit the subsection. Insert instead:
(4) Notesincluded in this Act do not form part of this Act.
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Page 20

Section 3A

Omit the section. Insert instead:

3A  Special trust—meaning

@)

@)

3

4)

®)

For the purposes of this Act, atrust is a special trust if:
(@  thetrust property includes land, and

(b) thetrustee of thetrust isthe owner of the legd estatein
the land, and

(¢ thetrustisnot afixed trust.

For the purposes of this section, a trust is a fixed trust if the
equitable estate in dl of the land that is the subject of the trust
isowned by aperson or persons who would, but for section 25
(3), be consdered to be owners of the land for land tax
puUrposes.

For the purpose of determining whether atrust is afixed trust
under this section, any equitable interest of the trustee as
trustee of the trust is to be disregarded.

A trust is not a special trust:
(@ if thetrust issolely acharitable trust, or

(b) if section 10A appliesin respect of the land that is the
subject of the trust, or

() if thetrustisaconcessona trust, or

(d) in relation to any land tax year in which it is a
Superannuation trust.

For the purposes of this section, a trust is a superannuation
trust in relation to aland tax year if:

(@  the trust was established on or before 30 June in the
year before that land tax year and, in relation to the year
of income ending in that year, thetrust is:

0] a complying superannuation fund (within the
meaning of section 42 of the Commonwesdlth
Act), or

(i)  acomplying approved deposit fund (within the
meaning of section 43 of the Commonwesdlth
Act), or
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3B

(b)

(iii)

a pooled superannuation trust (within the
meaning of section 44 of the Commonwesdlth
Act), or

thetrust was established after 30 Junein the year before
that land tax year and, as at midnight on 31 December
in that year, thetrust is:

@)

(ii)
(iii)

a regulated superannuation fund (within the
meaning of the Commonwedth Act) or istaken
to be aregulated superannuation fund under that
Act, or

an approved deposit fund (within the meaning of
the Commonwesdlth Act), or

a pooled superannuation trust (within the
meaning of the Commonwealth Act).

(6) Despite anything to the contrary in this section, atrust is taken
to be a specid trust in relation to aland tax year if the trust is
classfied asaspecia trust in respect of that land tax year under
section 25A, and the classfication has effect in respect of that

land tax year.

(7) Inthissection:

Commonwealth Act means the Superannuation Industry
(Supervision) Act 1993 of the Commonwealth.

Concessional trust—meaning

(1) For the purposes of thisAct, atrust is aconcessional trugt if:
the trust property includes land, and

each person who is a beneficiary of thetrust is:

@
(b)

)
(i)

(iii)

a person under the age of 18 years, or

a person in respect of whom a guardianship
order is in force under the Guardianship Act
1987, or

aperson in the target group within the meaning
of the Disability Services Act 1993.

(2) For the purposes of this section, a person is a beneficiary of a
trust if the person is a person, or a member of a class of
persons.

in whose favour, by the terms of the trust, capital or
income the subject of the trust may be applied:

@
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[6]

[7]

[8]

Page 22

0] in the event of the exercise of a power or
discretion in favour of the person, or

(i)  intheevent that adiscretion conferred under the
trust is not exercised, or

(b)  entitled or permitted, under the terms of the trust, to use
and occupy land that is the subject of the trut.

Section 9C Reduction in land value for flats

Omit “unless paragraph (c) is applicable,” from section 9C (2) (b).
Insert instead “ subject to subsections (2AA){2AC).".

Section 9C (2) (c)

Omit the paragraph.

Section 9C (2AA)—(2AC)
Insert after section 9C (2A):

(2AA)

(2AB)

(2AC)

If subsection (2) () does not apply, the Chief Commissioner
may request the VValuer-Genera to determine the reduced land
valueto be attributed, for the purposes of assessing land tax, to
the flat concerned.

If arequest is made under subsection (2AA):

(@  the Vauer-Generd must determine the reduced land
va ue concerned, and

(b)  the reduced land value so determined is (subject to
subsection (2AC)) the vaue of the land for land tax
purposes (instead of the value obtained under
subsections (1) and (2)), and is to be entered in the
Register accordingly.

Part 3 (Notices and objections) and Part 4 (Appeds to Land
and Environment Court) of the Valuation of Land Act 1916
apply in respect of the reduced land vaue determined under
subsection (2AB) in the same way as those Parts apply in
respect of avauation under that Act.
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[9]

[10]

[11]

[12]

[13]

[14]

[15]

Section 9C (6A)

Insert after section 9C (6):

(6A) For avoidance of doubt, if areduction intheland value of land
is required under this section and the land is jointly owned,
then, for the purposes of section 27 (3) (), the individual
interest of each of the owners of the land (including the owner
who occupiestheflat) isto be assessed on the basis of theland
vaue of the land as reduced under this section.

Section 10 Land exempted from tax
Insert “10AA,” after “subject to sections’ in section 10 (1).
Section 10 () (r) ()

Omit the subparagraph. Insert instead:
0] a lot under the Srata Schemes (Freehold
Development) Act 1973 or alot under the Srata
Schemes (Leasehold Devel opment) Act 1986, or

Section 10 (1) (r)

Omit “unlessthe owner or dl of thejoint ownerswho so used and occupied
the lot or parcel (as appropriate) is such an owner by reason only of being
atrustee,”.

Section 10 (1D) (a)

Omit the paragraph.
Section 10 (1E) and (1EA)
Omit the subsections.

Section 10AA
Insert after section 10:

10AA Exceptions to principal place of residence exemption
(1) Landisnot exempt from taxation under section 10 (1) (r) if:
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Page 24

2

3

4)

(@& theland is owned by a company, unless the land is
owned by atrustee company acting in its representative
capacity or acompany acting in its capacity astrustee of
aconcessiond trust, or

(b)  theowner of theland, or each of the joint owners, who
use and occupy the land as a principad place of
residence is an owner only by reason of being atrustee,
or

(¢ thelandisowned by aperson who isatrustee actingin
the person’s capacity as trustee of a special trust.

Note. The expression trustee company (as referred to in subsection (1)
(a)) is defined in section 3 (1).

For the purposes of section 10 (2) (r), land that is owned by a
company acting in its capacity astrustee of aconcessiona trust
is taken to be used and occupied as the principa place of
residence of the owner of theland only if the person, or one of
the persons, who so uses and occupiestheland is aperson who
is abeneficiary of the trust.

For the purposes of this section, land that is a parcel of
resdential land or alot under the Srata Schemes (Freehold
Development) Act 1973 is owned by a company if:

(@ thelandisowned by acompany, or

(b)  thelandisowned on behaf of acompany andisland of
which a mortgagee or person (by way of security for
money) isin possession, or

(00 theland is owned by a trustee for or on behalf of a
company, or

(d) acompany isjointly assessable in respect of the land
with any other person.

For the purposes of this section, land that is a lot under the
Srata Schemes (Leasehold Devel opment) Act 1986 is owned
by a company if:

(@ thelot isleased by acompany, or

(b) thelot isleased on behalf of a company and is land of
which a mortgagee or person (by way of security for
money) isin possession, or
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[16]

[17]

©
@)

the lot is leased by a trustee for or on behdf of a
company, or

acompany isjointly assessablein respect of thelot with
any other person.

(5) For the purposes of this section, aperson is a beneficiary of a
trust if the person is a person, or a member of a class of
persons:

Section

@

()

in whose favour, by the terms of the trust, capital or

income the subject of the trust may be applied:

0] in the event of the exercise of a power or
discretion in favour of the person, or

(i)  intheevent that adiscretion conferred under the
trust is not exercised, or

entitled or permitted, under the terms of the trugt, to use
and occupy land that is the subject of the trust.

10R Retirement villages and nursing homes—

exemption/reduction

Omit section 10R (3B). Insert instead:

(3B) The dlowable proportion under subsection (3A) is the
proportion specified in an application under subsection (3C) in
respect of the land, subject to subsections (3D)—(3F).

Section 10R (3D)—(3F)

Insert after section 10R (3C):

(3D) Despite subsection (3B), the Chief Commissioner may request
the Vauer-Generd to determine the reduced land value to be
attributed, for the purposes of assessing land tax, to that part of
the land that is used or occupied otherwise than as referred to
in subsection (2).

If arequest is made under subsection (3D):

€3

@
()

the Vauer-General must determine the reduced land
value concerned, and

the reduced land value so determined is (subject to
subsection (3F)) the vaue of the land for land tax
purposes (instead of the value obtained under
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subsections (3) and (3A)), and is to be entered in the
Register accordingly.

(3F) Part 3 (Notices and objections) and Part 4 (Appeds to Land
and Environment Court) of the Valuation of Land Act 1916
apply in respect of the reduced land value determined under
subsection (3E) in the same way as those Parts apply in respect
of avauation under that Act.

[18] Section 12 Taxpayer to furnish returns

Insert after section 12 (1B):

(1C) If land isthe subject of atrugt, the land tax return must also:

(@  set out, or be accompanied by, such information in
relation to the trust and the beneficiaries of the trust as
may be required to complete the return, and

(b)  date the trustee's opinion as to whether the trust is a
Specia trust.

(1D) If 2 or more trustees are lega owners of the land that is the
subject of the trust, the return is to be lodged jointly by those
trustees.

[19] Section 21C Liability of lessees of land owned by Crown or council
Omit “unless paragraph (b) applies’ from section 21C (4) (a).
Insert instead “ subject to subsections (4A) and (4B)”.

[20] Section 21C (4) (b)
Omit the paragraph.

[21] Section 21C (4A)—(4C)

Insert after section 21C (4):

(4A) The Chief Commissioner may request the Vauer-Genera to
determine the land value of the notional parcel.

(4B) If arequest is made under subsection (4A):

(@  theVauer-Genera must determinetheland value of the
notional parcel, and
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[22]

[23]

(40)

(b) the land vadue so determined is (subject to
subsection (4C)) the vaue of the notiona parcel for
land tax purposes, and is to be entered in the Register
accordingly.

Part 3 (Notices and objections) and Part 4 (Appedls to Land
and Environment Court) of the Valuation of Land Act 1916
apply in respect of the land value determined under
subsection (4B) in the same way asthose Parts apply in respect
of avaluation under that Act.

Section 25 Equitable owner (as substituted by the State Revenue
Legislation Further Amendment (No 2) Act 2001)

Omit section 25 (3). Insert instead:

3

This section does not apply in respect of land that is subject to
aspecid trust.

Section 25A (as inserted by the State Revenue Legislation Further
Amendment (No 2) Act 2001)

Omit the section. Insert instead:

25A Classification of trust as a special trust

(1)

2

©)

If land is subject to a trugt, the Chief Commissioner may
classify the trust as a specid trust for land tax purposes:

(@&  ontheapplication of the trustee of the trust, or
(b)  onthe Chief Commissioner’s own motion.

Without limiting subsection (1) (b), the Chief Commissioner
may classify atrust as a specia trust in relation to a land tax
year if any information required to be provided for that land tax
year in relation to the trust, the land that is the subject of the
trust or the beneficiaries of thetrust is not provided as required
under this Act.

A classification of atrust asa specid trust has effect in respect
of any assessment of land tax liability (being an initid
assessment of land tax liability) that ismade on or after the date
on which the trust is classified as a specid trust, and does not
affect any assessment of land tax liability made before that
classification.
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Page 28

(4)

®)

(6)

()

®)

©)

However, if an application for classfication of a trust as a
gpecial trust is duly made by the trustee within the period
dlowed for the lodging of an objection to a notice of
assessment of land tax liability (being anotice that relatesto an
initial assessment of land tax liability):

(@  theclassfication of thetrust asaspecid trust istaken to
extend to the land tax year in respect of which that
notice of assessment was issued, and

(b) ligbility for that land tax is to be re-assessed
accordingly.

The Chief Commissioner may revoke the classification of a
trust as a specid trust:

(@&  ontheapplication of the trustee of the trust, or
(b)  onthe Chief Commissioner’s own motion.

The Chief Commissioner must revoke the classification of a
trust as a specid trust if the trust was classified as a specia
trust on the gpplication of the trustee and an application for
revocation is duly made by the trustee of the trust.

A revocation of a classfication has effect in respect of any
assessment of land tax liability (being an initial assessment of
land tax liability) that is made on or after the date on which the
classficationisrevoked, and does not affect any assessment of
land tax ligbility that was made before that revocation.

However, if an application for revocation is duly made by the
trusteewithin the period allowed for thelodging of an objection
to a notice of assessment of land tax liability (being an initia
assessment of land tax liability), and the Chief Commissioner
revokes the classification:

(&  therevocation istaken to extend to the land tax year in
respect of which that notice of assessment was issued,
and

(b) liability for land tax is to be re-assessed accordingly.

An application under this section is to be made in a form
approved by the Chief Commissioner, and is to include such
supporting information as the Chief Commissioner requires.
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[24]

[25]

[26]

[27]

(10) The Chief Commissioner may, despite anything to the contrary
in this section:

(@  rgect any application under this section if it is madein
contravention of the trust or trust deed that declares the
trust concerned, and

(b)  rgectany application for revocation of theclassification
of atrust asaspecid trust if any information required to
be provided in relation to the trugt, the land that is the
subject of the trust or the beneficiaries of the trust has
not been provided as required under this Act or the
Taxation Administration Act 1996.

Section 27 Joint owners

Omit “ Subject to subsection (3A), each” from section 27 (3).
Insert instead “Each”.

Section 27 (3A)
Omit the subsection.
Section 28 Separate parcels used for partnership purposes

Omit the section.

Schedule 2 Savings and transitional provisions

Insert a the end of clause 1A (1):
Sate Revenue Legidation Amendment Act 2002
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[28] Schedule 2, Part 14
Insert after Part 13:

Part 14 Provisions consequent on enactment of
State Revenue Legislation Amendment Act
2002

32 Amendments to principal place of residence exemption

The amendments made to section 10, and the insertion of
section 10AA, by the Sate Revenue Legidation Amendment
Act 2002 apply in respect of aland tax year commencing on or
after the commencement of section 10AA and do not affect any
exigting liability for land tax.
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Schedule 3 Amendment of pay-roll tax legislation

31

[1]

[2]

[3]

3.2

(Section 3)

Pay-roll Tax Act 1971 No 22

Section 3 Definitions

Omit the definitions of Education and Training Foundation Fund and
Pay-roll Tax Suspense Account from section 3 (1).

Section 17A Employer may elect to contribute to the Education and
Training Foundation Fund

Omit the section.

Section 31A Pay-roll Tax Suspense Account and Education and
Training Foundation Fund
Omit the section.

Pay-roll Tax Regulation 1998

Clause 12 Application of Education and Training Foundation Fund

Omiit the clause.
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Schedule 4 Amendment of petroleum products

subsidy legislation

(Section 3)

4.1 Petroleum Products Subsidy Act 1997 No 112

[1] Section 3 Definitions

Omit the definitions of marine purpose, off-road purpose and registered
from section 3 (2).

Insert in alphabetical order:

Page 32

diesal fud means fud consisting primarily of a petroleum or
shale product used or capable of use in propelling a diesd
engined road vehicle.

direct retail sale of petroleum productsis defined in section 5.

motor spirit means fuel consisting primarily of gasoline, or
another petroleum or shale spirit, having a flash point of less
than 23° Celsius when tested in an Abel Pensky closed test
apparatus, but does not include aviation gasoline, solvents,
specia boiling point spirits or liquefied petroleum gas.
off-road purpose means any purpose other than an on-road
purpose.

on-road purpose means the purpose of propelling road
vehicles on roads that are open to or used by the public.

ordinary retail sale of petroleum products is defined in
section 5.

premises does not include the following:

(& a motor vehicle (whether or not capable of being
driven),

(b) atrain or other vehicle used on arailway,

(c) acaavan, traler, tanker or anything else constructed to
be drawn by avehicle or anima.

registered person means a person who is registered under
section 8 and whose regigtration isin force.
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[2]

[3]

[4]

[5]

subsidised diesel fuel meansany diesel fuel in respect of which
a subsidy has been paid or claimed, or in respect of which a
registered person is entitled to claim a subsidy.

subsidised petroleum products means any petroleum products
in respect of which a subsidy has been paid or clamed, or in
respect of which a registered person is entitled to clam a
subsidy.

zone means azone prescribed for the purposes of section 4 (1).
zone consumer is defined in section 5.

zone retailer isdefined in section 5.

Section 3A
Insert after section 3:

3A  Notes
Notesincluded in this Act do not form part of this Act.

Section 4 Payment of subsidies

Omit “or consumed” from section 4 (1).

Section 4 (3)
Omit the subsection.

Section 5 (as amended by the Intergovernmental Agreement
Implementation (GST) Act 2000)

Omit the section. Insert instead:

5 Entitlement to subsidies

(1) A subsidy is payable under this Act in respect of the following
saes of eigible petroleum products:

(@ asdeof digible petroleum products by retail by azone
retailer a premises within a zone if the petroleum
products are delivered for sale, at those premises, into
the running tank of a road vehicle (an ordinary retail
sale of petroleum products),

Page 33

© 00 NO b WNBEF

=
o

[EEY
BN

=
N

13
14

15

16

17

18

19
20

21

22

23
24

26
27
28
29



Schedule 4

State Revenue Legislation Amendment Bill 2002

Amendment of petroleum products subsidy legislation

Page 34

)

(b) asdeof digible petroleum products by retail to a zone
consumer if the petroleum products are delivered for
sdle to the premises of the zone consumer, being
premiseswithin azone (adirect retail sale of petroleum
products).

Only a registered person is entitled to clam or be paid a
subsidy in respect of asale of digible petroleum products.

Note. Section 8 provides for registration of persons to claim subsidies.

(3) A subsidy may be claimed:

4)

©)

(& by a registered person who sdls eigible petroleum
products by wholesde to a person who sells them by
retail (by means of ordinary retail sde or direct retail
sde), or

(b) if the wholesdle sdller is not a registered person, or is
otherwise not entitled to claim a subsidy in respect of
the digible petroleum products, and the person who
sdls them by retail (by means of ordinary retail sde or
direct retail sae) is a registered person, by the retail
sler.

A subsidy may be clamed by a registered person only if the

petroleum products:

(&  areto be sold by retail by means of an ordinary retail
sde, or

(b) areto be sold by retail by means of a direct retail sde
and consumed by a zone consumer in the course of a

business or activity conducted on premises within a
zone.

In addition, if the petroleum products consist of diesdl fud, a

subsidy may be claimed by aregistered person only if:

(@ the diesd fud isto be sold by retail by means of an
ordinary retail sale, or

(b) thediesd fue isto be consumed for on-road purposes.

Note. Part 2A requires petroleum products in respect of which a subsidy
has been claimed by a registered person to be sold or consumed as
provided for by this section.
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(6)

(7)

)
©)

The subsidy payable to a registered person is to be calculated
by reference to the zone in which the relevant premises are
located, the relevant premises being:

(@  inthecaseof petroleum productsto be sold by ordinary
retaill sde—the premises a which the petroleum
products are to be sold by retail by a zone retailer, and

(b)  inthe case of petroleum products to be sold by direct
retaill sde—the premises to which the petroleum
products are delivered for sale, being the premises at
which the business or activity of the zone consumer is
conducted.

A subsidy must not be clamed by or paid to a person in
respect of petroleum products sold by the person if:

(@  another person has been paid, or is entitled to claim, a
subsidy in respect of the petroleum products (unlessthe
amount of the subsidy has been repaid under section 7),
or

(b)  anamount aready paid to another person in respect of
the petroleum products by the government of another
State or Teritory is, in the opinion of the Chief
Commissioner, in the nature of a payment
corresponding to a subsidy under this Act, or

() the person faled to give to the purchaser of the
petroleum products an approved notice (within the
meaning of Part 2A) within 30 days after the ddlivery of
the petroleum products (unless section 7B does not
apply in respect of the sde).

This section has effect subject to sections 6 and 7 and the
conditions of the registration of a registered person.

For the purposes of this Act:

Zone consumer means a person who consumes petroleum
products in the ordinary course of a business or activity
conducted by the person in New South Wales on premises
within azone.

zone retailer means a person who sells petroleum products by
retail in the ordinary course of abusiness or activity conducted
by the person in New South Wales, being abusinessor activity
conducted on premises within a zone.
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[6]

[7]

Page 36

Section 6

Omit the section. Insert instead:

6 Maximum subsidy

(1)

)

3

4)

Section 7

Omit secti
(@

The Chief Commissioner may, when issuing a certificate of
registration, specify in the certificate the maximum volume for
each type of petroleum product, and for each of the different
purposes for which subsidised petroleum products may be sold
or consumed, on which the relevant subsidy rate prescribed by
order of the Treasurer under section 4 (2) (b) will be paid to the
person in afinancia year.

The Chief Commissioner may, at any time after the issue of a
certificate of regigtration, by written notice to a registered
person, vary the maximum volume specified for the person.

If the variation increases the maximum subsidy, the variation
takes effect from the date specified in the notice, which may be
adate before the issue of the notice. If the variation decreases
the maximum subsidy, the variation takes effect from the
beginning of the next financid year.

The maximum amount of subsidy that may be paid to a person
inany financid year in respect of aparticular type of petroleum
product is the amount determined by multiplying the rate of
subsidy in respect of that type of petroleum product by the
maximum volume of the petroleum product on which the
subsidy rate will be paid as specified in the certificate of
registration issued to the person or as later varied under this
section.

Refund of subsidy

on 7 (1) and (2). Insert instead:

A person who, in a manner contrary to this Act or the
conditions of the person’s registration, sells any petroleum
products in respect of which asubsidy is claimed or paid must
pay to the Chief Commissioner an amount equal to the subsidy
paid or payable in respect of them.
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[8]

[9]

Section 7A Cessation of certain subsidies

Omit the section.

Part 2A

Insert after Part 2

Part 2A Sale and consumption of subsidised
petroleum products

7A  Approved notice—meaning

For the purposes of this Part, an approved notice, in relation to
a sde of petroleum products, is a notice in the form of an
invoice, or in such other form as may be approved by the Chief
Commissioner, that shows the following:

@
()
©
©
(©
(f)

the name and address of the vendor,

the name and address of the purchaser,

the price at which the petroleum products were sold,
the date of the sale,

the volume (in litres) of the petroleum products sold,

that a subsidy has been claimed or is to be claimed in

respect of the petroleum products and either, or both, of

the following:

0] the rate of subsidy claimed or to be claimed,

(i)  the zone by reference to which the subsidy
clamed or to be claimed was or is to be
calculated (or, if the petroleum products are sold
by direct retail sde, the address of the premises
to which they are delivered for sale).

7B  Notice to be given in respect of sales of subsidised petroleum

products

(1) A registered person who sells any petroleum products in
respect of which a subsidy has been paid or clamed, or is
intended to be claimed by the registered person, must:
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(@  giveto the purchaser, within 30 days after the delivery
of the petroleum products, an approved notice in
relation to the sdle, and

(b)  retainacopy of the notice for not lessthan 5 years after
the petroleum products are sold.

(2 A person who sdls petroleum products purchased from a
registered person, knowing that they are subsidised petroleum
products, must:

(@  giveto the purchaser, within 30 days after the delivery
of the petroleum products, an approved notice in
relation to the sdle, and

(b)  retainacopy of the notice for not lessthan 5 years after
the petroleum products are sold.

(3) A person who fails to comply with subsection (1) or (2) is
guilty of an offence.

Maximum penalty: 100 pendty units.

(4) This section does not apply:

(@ in respect of an ordinary retail sde of petroleum
products (including diesdl fuel), or

(b)  inrespect of a sde of diesdl fud by retail by a zone
retailer if the quantity of diesel fuel sold doesnot exceed
100 litres, or such other amount as may be prescribed by
the regulations, or

(6  inanyother circumstances prescribed by theregulations.

(5) For avoidance of doubt, areference to petroleum products sold
by a person includes a reference to petroleum products sold by
the person through an agent of the person.

7C Sale of subsidised petroleum products

Page 38

@)

A registered person who sdlls any petroleum products by retail,
being petroleum products in respect of which a subsidy has
been paid or clamed, or is intended to be claimed by the
registered person, must not:

(@  sdl them otherwise than by ordinary retail sle or direct
retal sae, or
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@)

©)

4)

®)

(b)  ddiver them for sdle to premises within a zone if the
zone is not the zone by reference to which the subsidy
was calculated by the registered person.

A person who purchases petroleum products from aregistered
person, knowing that they are subsidised petroleum products,
must not:

(@  sdl them otherwisethan by ordinary retail saeor direct
retail sae, or

(b)  deiver them for sale to premises within a zone if the
zone is not the zone by reference to which the subsidy
was calculated by the registered person.

A person who contravenes subsection (1) or (2) isguilty of an
offence.

Maximum penaty: 100 pendty units.

It is a defence to a prosecution for an offence againgt this
section if the person who purchased the petroleum products
pays to the Chief Commissioner, within 60 days after the
petroleum products are sold, an amount determined asfollows:

(@ inacasereferred to in subsection (1) (b) or (2) (b)—an
amount equa to the difference between:
0] the subsidy paid or payable in respect of the
petroleum productsto the registered person, and
(i)  the subsidy that would have been paid or
payable in respect of the petroleum products to
the registered person if the subsidy were
calculated by referenceto the zonein which they
were actudly ddlivered for sde,

(b)  inany other case—an amount equal to the subsidy paid
or payable in respect of the petroleum products to the
registered person.

A person does not commit an offence against subsection (1) (b)
or (2) (b) if the subsidy paid or payable in respect of the
petroleum products to the registered person is equal to or less
than the subsidy that would have been payable in respect of the
petroleum products if the subsidy had been cdculated by
reference to the zone in which they were actually delivered for
sale.
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Schedule 4

State Revenue Legislation Amendment Bill 2002

Amendment of petroleum products subsidy legislation

Page 40

(6)

Proceedings against aperson for an offence against this section
may not be taken until at least 60 days have elapsed since the
petroleum products concerned were dlegedly sold by the
person.

7D Consumption of subsidised petroleum products

(1)

2

3

A person who purchases petroleum products, knowing that they
are subsidised petroleum products, and who:

(&  consumes them otherwise than in the course of a
business or activity conducted on premises within a
Zone, or

(b)  consumes them in the course of a business or activity
conducted on premises within azone, being a zone that
is not the zone by reference to which the subsidy
payable to a registered person in respect of the
petroleum products was caculated by the registered
person,

is guilty of an offence.
Maximum penalty: 100 pendty units.
This section does not apply:

(@  inrespect of petroleum products purchased by means of
an ordinary retail sale, or

(b)  inanyother circumstances prescribed by theregulations.

It is a defence to a prosecution for an offence againgt this
section if the person who purchased the petroleum products
pays to the Chief Commissioner, within 60 days after the
petroleum products are consumed, an amount determined as
follows:

(@ inacaserefered to in subsection (1) (b)—an amount

equal to the difference between:

0] the subsidy paid or payable in respect of the
petroleum products to a registered person, and

(i)  the subsidy that would have been paid or
payable in respect of the petroleum products to
the registered person if the subsidy were
calculated by reference to the zone in
connection with which they were actudly
consumed,
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State Revenue Legislation Amendment Bill 2002

Amendment of petroleum products subsidy legislation Schedule 4

7E

4)

©)

(b)  inany other case—an amount equal to the subsidy paid
or payable in respect of the petroleum products to a
registered person.

A person does not commit an offence against subsection (1) (b)
if the subsidy paid or payable in respect of the petroleum
products to the registered person is equa to or less than the
subsidy that would have been paid or payable in respect of the
petroleum products if the subsidy had been cdculated by
reference to the zone in connection with which they were
actually consumed.

Proceedings against aperson for an offence against this section
may not be taken until at least 60 days have elapsed since the
petroleum products concerned were alegedly consumed by the
person.

Consuming subsidised diesel fuel for off-road purposes

(1)

)

3

4)

©)

A person who purchases diesel fuel, knowing that it is
subsidised diesdl fuel, and who consumes that diesel fuel for
off-road purposesis guilty of an offence.

Maximum penalty: 100 pendty units.

It is a defence to a prosecution for an offence against this
section if the person who purchased the diesdl fuel paysto the
Chief Commissioner, within 60 days after the diesdl fud is
purchased, an amount equal to the subsidy paid or payable to
aregistered person in respect of the diesdl fud.

Proceedings against aperson for an offence against this section
may nhot be taken until at least 60 days have elapsed since the
diesdl fuel concerned was purchased by the person.

In proceedingsfor an offence against this section, if it isproved
that a person purchased diesdl fud from a person, and that the
quantity of diesel fuel purchased exceeded 100 litres, or such
other amount asmay be prescribed by theregulations, itisto be
presumed, in the absence of evidence to the contrary, that the
diesd fuel was consumed for off-road purposes.

Subsection (4) does not apply:

(@  inrespect of any diesel fud purchased by means of an
ordinary retail sde, or
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Schedule 4

State Revenue Legislation Amendment Bill 2002

Amendment of petroleum products subsidy legislation

[10]

[11]

Page 42

(b) in respect of any purchase of diesdl fuel by a zone
retailer from a registered person.

7F Evidentiary provisions

@)

2

In proceedings for an offence against section 7C or 7D, if it is
proved that a person who sold petroleum products gave to the
purchaser an gpproved notice in relation to the sde, the
purchaser istaken to have known, from the date the notice was
given, that the petroleum products were subsidised petroleum
products.

In proceedings for an offence against section 7E, if it is proved
that a person who sold diesel fuel gave to the purchaser an
approved noticein relation to the sale, the purchaser istaken to
have known, from the date the notice was given, that the diesel
fuel was subsidised diesdl fudl.

Section 8 Registration

Omit section 8 (1) and (2). Insert instead:

(1) The Chief Commissioner may register a person under this Act

if the Chief Commissioner is satisfied that the person, in the
ordinary course of a business or activity conducted by the
person, salls petroleum products:

(@&  bywholesdeto zoneretailers, or
(b) by retail on premises within azone, or
(©) by retal to zone consumers.

Section 8 (3A)
Insert after section 8 (3):

(3A) If the Chief Commissioner registers a person on the Chief

Commissioner’ sown motion, the Chief Commissioner may, by
written notice, request the registered person to lodge a
completed application for registration within 14 days after
service of notice of the request or such longer period asmay be
specified in the request.
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State Revenue Legislation Amendment Bill 2002

Amendment of petroleum products subsidy legislation Schedule 4

[12]

[13]

[14]

Section 8 (8) and (9)
Insert after section 8 (7):

®)
©)

An application for regidtration is to be made in a form
approved by the Chief Commissioner.

For avoidance of doubt, any entitlement of aregistered person
to asubsidy under section 5 arises only in respect of petroleum
products sold by the person while the registration of the person
remainsin force.

Section 10 Cancellation of registration

Omit section 10 (1) (c). Insert instead:

Part 3A

() if the person fails to lodge a completed application for
registration as required by the Chief Commissioner
under section 8 (3A), or

(c1) if theChief Commissioner is satisfied that the benefit of
subsidies received by the person is not being passed on
to purchasers of the petroleum products, or

Insert after Part 3:

Part 3A Claims for subsidies

11 Claim for subsidy

(1)
@)

3

A registered person may make aclam for asubsidy by lodging
aclam form with the Chief Commissioner.

A clam form must be in a form approved by the Chief
Commissioner and must include any information required by
the approved form.

A claim form may be lodged with the Chief Commissioner:

(@&  byddiveringit to an office of the Chief Commissioner,
or

(b) by post, addressed to the Chief Commissioner a an
office of the Chief Commissioner, or
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State Revenue Legislation Amendment Bill 2002

Schedule 4 Amendment of petroleum products subsidy legislation

(¢ by ameans indicated by the Chief Commissioner as
being an available means of service (such as by
facsimile transmission or by delivering it, addressed to
the Chief Commissioner, to the facilities of adocument
exchange), or

(d) by leaving it with a person who has authority to accept
documents on the Chief Commissioner’s behalf.
11A Time for making claim for subsidy

A clam for a subsidy must be made within 5 years after the
end of the month in which the relevant digible petroleum
product was sold.

[15] Part 5, heading
Omit the heading. Insert instead “Part 5 Investigation”.

[16] Sections 19 and 20
Omit the sections. Insert instead:

19 Inspection of tanks

(1) For the purpose of ascertaining whether records are being kept
in accordance with this Act or the regulations, an authorised
officer may require a person who sells petroleum products to
permit or assist the authorised officer to estimate, by the use of
adip stick or by some other reasonable method proposed by the
authorised officer, the volume of any petroleum productsstored
in atank from which those products are sold.

(2) A person who sdls petroleum products must not:
(@  fail to comply with arequirement under this section, or

(b)  obstruct or hinder an authorised officer in the exercise
of the officer’s powers under this section.

Maximum penalty (subsection (2)): 50 penadty units.

20 Samples of petroleum products

(1) For the purpose of ascertaining whether or not petroleum
products are eligible petroleum products, an authorised officer
may obtain a sample of any petroleum product that appears to
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State Revenue Legislation Amendment Bill 2002

Amendment of petroleum products subsidy legislation Schedule 4

[17]

[18]

[19]

[20]

the authorised officer to be intended for sale or to have been
sold, whether by purchasing the petroleum product or
otherwise.

(2) This section does not authorise an authorised officer to enter
any premises or part of any premises.

(3) A person must not obstruct or hinder an authorised officer in
the exercise of the officer’s powers under this section.

Maximum penalty (subsection (3)): 50 penadty units.
Section 21 Investigation of registered persons and others
Omit section 21 (2) and (3).
Section 25 Right of review
Omit section 25 (3).

Section 27 False or misleading statements (as amended by the
Intergovernmental Agreement Implementation (GST) Act 2000)

Insert after section 27 (2):

(3) Any person who, in connection with a purchase or proposed
purchase of petroleum products, fasaly represents that the
person is a zone consumer or a zone retailer, is guilty of an
offence.

Maximum penaty: 100 pendty units.
Section 31B

Insert after section 31A:

31B Savings, transitional and other provisions
Schedule 1 has effect.

Page 45

o ~NO Ooghs~ WNPE

10

11

12

13
14

15

16
17
18
19

20

21

22

23
24



State Revenue Legislation Amendment Bill 2002

Schedule 4 Amendment of petroleum products subsidy legislation

[21] Schedule 1
Insert after section 32:

Schedule 1 Savings, transitional and other

provisions
(Section 31B)

Part 1 Preliminary

1 Regulations

(1) The regulations may contain provisons of a savings or
trangtiona nature consequent on the enactment of the
following Acts:

Sate Revenue Legidation Amendment Act 2002

(2) Any such provison may, if the regulations so provide, take
effect from the date of assent to the Act concerned or a later
date.

(3) To the extent to which any such provision takes effect from a
datethat is earlier than the date of its publication in the Gazette,
the provision does not operate o as.

(@  to dffect, in amanner prgudicid to any person (other
than the State or an authority of the State), the rights of
that person existing before the date of its publication, or

(b)  toimposeliabilities on any person (other than the State
or an authority of the State) in respect of anything done
or omitted to be done before the date of its publication.

Part 2 State Revenue Legislation Amendment Act
2002

2 Application of amendments to subsidy entitlements

(1) The amendments made to Part 2 of this Act by the Sate
Revenue Legidation Amendment Act 2002 apply in respect of
petroleum products sold after the relevant commencement date.
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State Revenue Legislation Amendment Bill 2002

Amendment of petroleum products subsidy legislation Schedule 4

4.2

[1]

[2]

[3]

3

2

3

Accordingly, any entitlement to a subsidy under section 5, as
subgtituted by the Sate Revenue Legidation Amendment
Act 2002, arises only in respect of petroleum products sold on
or after the relevant commencement date.

In this clause:

relevant commencement date means the date of
commencement of Schedule 4.1 [5] to the Sate Revenue
Legidation Amendment Act 2002.

Cancellation of old certificates of registration

(1)

2

3

A person registered under section 8 (1) or (2), asinforce before
the commencement of Schedule 4.1 [10] to the State Revenue
Legisation Amendment Act 2002, is taken, on that
commencement, to be registered under the provisions of
section 8, as amended by that Act.

The Chief Commissioner may issue new certificates of
registration to registered persons after the commencement of
those amendments to section 8.

The Chief Commissioner may cancel the registration of a
person under section 8 if satisfied the person is no longer
eligible for registration under the provisions of that section, as
amended by the Sate Revenue Legidation Amendment
Act 2002.

Petroleum Products Subsidy (1997 Act) Regulation 1999

Part 2, heading
Omit the heading. Insert instead “Part 2 Zones’.
Clause 5 Zones

Omit “6 zones’. Insart instead “5 zones'.

Clause 7 Maximum subsidy

Omit the clause.
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State Revenue Legislation Amendment Bill 2002

Schedule 4 Amendment of petroleum products subsidy legislation
[4] Part 3 Claims for subsidies
Omit the Part.
[5] Part 4 Registration
Omit the Part.
[6] Clauses 12-14 and 19
Omit the clauses.
[7] Clauses 15 and 15A

Page 48

Omit clause 15. Insert instead:

15 Records to be kept in relation to purchases of petroleum
products

(1)

@)

3

The following persons must keep the records required to be
kept by this clause:

(@  aregistered person,

(b) a zone retaller or zone consumer who purchases
subsidised petroleum products from aregistered person.

Maximum penaty: 50 pendty units.

For each purchase of petroleum products, separate records must
be made showing:

(&  thenameand address of the vendor, and

(b) the price a which the petroleum products were
purchased, and

() thedate of the purchase, and
(d)  thevolume (in litres) of the petroleum products, and

(¢ theaddressof the place at which the petroleum products
were ddivered to the purchaser.

However, aperson isnot required to keep arecord in respect of
the following:

(@& any petroleum products (including diesd fue)
purchased by the person in the course of an ordinary
retal sae, or
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Amendment of petroleum products subsidy legislation Schedule 4

(b)

any diesd fud purchased by the person from a person
who sold it by retail in the ordinary course of abusiness
or activity conducted by the retaler if the quantity of
diesal fuel purchased does not exceed 100 litres, or such
other amount prescribed for the purposes of section 7E
of the Act.

15A Records to be kept by eligible consumers in relation to
consumption of petroleum products

(1) An digible consumer must keep, or cause to be kept, such
records as are necessary, in connection with the consumer’s
consumption of petroleum products, to enable the assessment
of whether a subsidy may be clamed in respect of those
petroleum products.

(2) Without limiting subclause (1), an igible consumer mugt, for
each purchase of petroleum products by the eigible consumer,
keep acopy of theinvoicefor the sale together with arecord of
such of the following information as is not contained in the

invoice:

(@  the name and address of the person from whom the
petroleum products were purchased, and

(b)  thevolume (inlitres) of petroleum products purchased,
and

(¢ the date on which the petroleum products were
purchased, and

(d) the address a which the petroleum products were
ddivered to the purchaser.

(3) However, arecord is not required to be kept in respect of:

(@  petroleum products (including diesel fuel) purchased in
the course of an ordinary retail sale, or

(b) apurchase of diesd fud if the quantity purchased does

not exceed 100 litres, or such other amount as is
prescribed for the purposes of section 7E of the Act.

(4) Andigible consumer must not fail to comply with this clause.
Maximum penalty: 50 pendty units.
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Schedule 4 Amendment of petroleum products subsidy legislation

[8]

[9]

[10]

[11]

Page 50

Clause 16 Records to be kept by registered persons in relation to sales
of petroleum products
Omit clause 16 (2) (g). Insert instead:

(99 theaddressof the place at which the petroleum products
were ddivered to the purchaser.

Clause 16 (3)

Omit the subclause,

Clause 17 Records to be kept in relation to retail sales in a zone

Omit clause 17 (1) (including the maximum pendty at the end of that
subclause).

Insert instead:
(1) A person who sdls petroleum products by retail, by means of
a pump that has an accumulative sales meter, in the ordinary
course of abusiness or activity that is conducted in New South
Waes on premisesin azone must keep the records required to
be kept by this clause.

Maximum penaty: 50 pendty units.
Clause 17 (2A)

Insert after clause 17 (2):

(2A) For any single sdleof diesel fud in excess of 100 litres, or such
other amount asis prescribed for the purposes of section 7E of
the Act, if the diesdl fud is sold asreferred to in subclause (2)
and is not ddlivered into the running tank of aroad vehicle, a
separate record must be made showing:

(&  the date on which the petroleum products were sold,
and

(b)  thevolume (in litres) of petroleum products sold, and

() the price (per litre) a which the petroleum products
were sold, and

(d)  the name and address of the purchaser.
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State Revenue Legislation Amendment Bill 2002

Amendment of petroleum products subsidy legislation Schedule 4
[12] Part6
Omit the Part.

[13] Schedule 1 Zone boundaries
Omit the matter relating to the residual zone.
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Schedule 5 Amendment of Premium Property Tax Act 1998

Schedule 5 Amendment of Premium Property Tax
Act 1998

(Section 3)

Schedule 1 Sydney statistical division

Omit “Concord” and “Drummoyne’.
Insert in aphabetica order “Canada Bay”.
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Amendment of Stamp Duties Act 1920 Schedule 6

Schedule 6 Amendment of Stamp Duties Act 1920

(Section 3)

[1] Tenth Schedule Savings, transitional and other provisions

Insert a the end of clause 1A (1):
Sate Revenue Legidation Amendment Act 2002

[2] Tenth Schedule, Part 18
Insert after Part 17:

Part 18 State Revenue Legislation Amendment Act
2002

50 Application of Act to further advances on mortgages

(1) Division 21 of Part 3 does not apply to advances made on or
after the commencement of Schedule 1 [16] to the Sate
Revenue Legidation Amendment Act 2002 if the advances are
secured only by a loan security within the meaning of
section 83.

(2) This clause applies whether or not the loan security would, if
first executed on or after 1 July 1998, be amortgage within the
meaning of section 205 of the Duties Act 1997 (despite
section 1A (8) of this Act).
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Schedule 7 Amendment of Taxation Administration Act 1996

Sche

[1]

[2]

[3]

[4]

[5]

Page 54

dule 7 Amendment of Taxation Administration
Act 1996

(Section 3)

Section 3 Definitions

Insert in alphabetica order in section 3 (1):
recognised revenuelaw hasthe meaning given by section 80A.

Section 4 Meaning of “taxation laws”

Omit “Revenue Laws (Reciprocal Powers) Act 1987”.

Section 71 Circumstances in which investigative powers may be
exercised

Insert at the end of the section:

Note. Section 80A provides that the powers may also be exercised for the
purposes of a recognised revenue law in some circumstances.

Section 76 Functions exercisable on entry

Omit “taxpayer” wherever occurring from section 76 (3).
Insert instead “person from whom the material was obtained”.

Part 9, Division 2A
Insert after Division 2 of Part O:

Division 2A Investigations under other laws

80A Investigations for the purposes of recognised revenue laws
(1) The Chief Commissoner may, by agreement with the
corresponding Commissioner of a recognised jurisdiction:

(@  authorise the corresponding Commissioner to exercise
a function under Division 2 for the purposes of a
recognised revenue law in force in that jurisdiction, or
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State Revenue Legislation Amendment Bill 2002

Amendment of Taxation Administration Act 1996 Schedule 7

@)

3

(4)

(b)  exercise a function under Division 2 on behalf of the
corresponding Commissioner for the purposes of a
recognised revenue law in force in that jurisdiction.

The Chief Commissioner may exercise functions under this
section only if a law of the recognised jurisdiction has
reciproca provisions enabling investigations by or on behalf of
the Chief Commissioner for the purposes of a taxation law.

For the purposes of exercising afunction under Division 2 for
the purposes of a recognised revenue law:

(@  areferenceinthisPart to tax isto beread as areference
to tax payable under the recognised revenue law, and

(b) areferencein this Part to atax liability isto be read as
a reference to a tax liability under the recognised
revenue law, and

(c)  areferencein this Part to ataxation law isto beread as
areference to the recognised revenue law, and

(d) areferencein this Part to a contravention of ataxation
law isto be read as areference to a contravention of the
recognised revenue law.

If the Chief Commissioner authorises a corresponding
Commissioner of a recognised jurisdiction to exercise a
function under Division 2:

(@  areferencein this Part to the Chief Commissioner isto
be read as a reference to the corresponding
Commissioner, and

(b) areferencein this Part to an authorised officer is to be
read as areference to aperson authorised to exercisethe
function under a recognised revenue law in forcein a
recognised jurisdiction, and

(o) areferenceinthisPart to an authorised officer’ sidentity
card, in relation to a person authorised to exercise the
function under arecognised revenue law in forcein the
recognised jurisdiction, isto beread asareferenceto an
identification card or certificate issued to the person
under the recognised revenue law.
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Schedule 7

State Revenue Legislation Amendment Bill 2002

Amendment of Taxation Administration Act 1996

Page 56

©)

In this section:

corresponding Commissioner, in relation to a recognised
jurisdiction in which a recognised revenue law is in force,
means the person responsible for admini stering the recognised
revenue law or a person holding a position in the
administration of that law that corresponds to the position of
Chief Commissioner.

recognised jurisdiction means the Commonwedth, another
State or a Territory.

recognised revenue law means a law of the Commonwedth,
another State or a Territory that:

(@&  correspondsto ataxation law, or

(b) has reciproca provisons to this section enabling
investigations by or on behaf of the Chief
Commissioner for the purposes of ataxation law, or

() is declared by regulaion to be a recognised revenue
law.

80B Arrangements for exercise of functions under non-taxation laws

(1)

@)
3

NothinginthisAct, any other Act or any other law preventsthe
Chief Commissioner or an authorised officer:

(@  from exercisng any investigative function conferred or
imposed by or under the provisions of a non-taxation
law for the purposes of that law, or

(b) from exercisng any such investigative function in
conjunction with afunction exercised under thisPart for
the purposes of ataxation law.

Subsection (1) is subject to any express provison to the
contrary in the non-taxation law concerned.

The Chief Commissioner may enter into an arrangement with
a public authority in connection with the exercise of
investigative functions by the Chief Commissioner or by
authorised officers under a non-taxation law, for the payment
of afee or otherwise, subject to the provisions of the non-
taxation law concerned.
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State Revenue Legislation Amendment Bill 2002

Amendment of Taxation Administration Act 1996 Schedule 7

[6]

[7]

[8]

(4) Inthissection:

investigative function means a function conferred or imposed
by or under a non-taxation law in connection with any
investigation or audit that may be carried out for the purposes
of that law.

non-taxation law means any law of this State that is not a
taxation law.

public authority means:

@
()
(©

a Government department or administrative office, or
a statutory body representing the Crown, or

any other public or local authority (including any State
owned corporation) constituted by or under an Act.

Section 82 Permitted disclosures—to particular persons

Omit “or” from section 82 (b) (iii).

Section 82 (b) (iv)

Insert after section 82 (b) (iii):

Section 82 (e)—()

(iv)  arecognised revenue law, or

Omit section 82 (€). Insert instead:

©

(f)

to the Commissioner for the New South Wales Crime
Commission or a person authorised by the
Commissioner, or

to the Austradian Securities and Investments
Commission, or a person authorised by the Australian
Securitiesand Investment Commission, for the purposes
of the administration or execution of the Corporations
Act 2001 of the Commonwedth or Pat 3 of the
Augtralian Securities and Investments Commission Act
2001 of the Commonwedth (or regulations in force
under that Act or Part), or
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Page 58

@

(h)

@)

@)

()

to the National Crime Authority, or a person authorised

by the Nationa Crime Authority, for the purposes of the

administration or execution of:

0] the National Crime Authority Act 1984 of the
Commonwedlth, or

(i) alaw of a State or a Teritory that makes
provision for the operation of that Authority in
that State or Territory, or

to the Commissioner of the Australian Federal Police, or
amember of the Australian Federd Police designated by
the Commissioner, for the purpose of enforcing alaw of
the Commonwealth that creates an offence, or

to the Officia Receiver in Bankruptcy for the purposes
of the adminigtration or execution of the Bankruptcy
Act 1966 of the Commonwealth, or

to the Chief Executive Officer of the Ausraian
Customs Service for the purposes of the Customs
Act 1901 of the Commonwealth, or

to any of the following persons or a person authorised

by any of the following persons:

0] the Ombudsman,

(i)  the State Records Authority of New South
Wales,

(i)  the Austrdian Statitician,

(iv)  the Auditor-Generd,

(v)  theVauer-Generd,

(vi) amember of the Public Service acting in the
execution or administration of the Country
Industries (Pay-roll Tax Rebates) Act 1977, or

(vii)  the WorkCover Authority,

(viii) theLega Services Commissioner, amember of
the Law Society Council or a trust account
ingpector, or investigator, appointed under
section 55 of the Legal Profession Act 1987,
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State Revenue Legislation Amendment Bill 2002

Amendment of Taxation Administration Act 1996 Schedule 7

[9]

[10]

()

(ix)

()
(xi)
(xi)
(xiii)

the Head of a Department of the Public Service,
thechief executive officer of adeclared authority
(within the meaning of Part 6.4 of the Public
Sector Employment and Management Act 2002)
or the holder of a statutory office if the
information relates to land, including its
description, ownership and value,

the Hardship Review Board constituted under
Divison 5 of Part 10 or amember of that Board,
the Director-General of the Department of
Gaming and Racing,

the BookmakersRevision Committee congtituted
under the Racing Administration Act 1998,

the Director-Generd of the Department of
Trangport, for the purposes of administration of
the Parking Space Levy Act 1992, or

to a person prescribed by the regulations, or a person
authorised by any such person.

Section 85 Further restrictions on disclosure

Omit “or the Revenue Laws (Reciprocal Powers) Act 1987" from

section 85 (a).

Section 85 (2)

Insert at the end of section 85:
(2) Inthissection:

authorised recipient meansaperson to whom information may
be disclosed under section 82.
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Schedule 7 Amendment of Taxation Administration Act 1996
[11] Section 85A
Insart after section 85:

[12]

[13]

Page 60

85A Disclosures under other laws

(1)

2

©)

Schedule

This Division does not prevent the disclosure of information
obtained under or in relation to the administration of a non-
taxation law, in the exercise of functions conferred or imposed
by or under that law, even if those functions are exercised in
conjunction with functions exercised under ataxation law.
Note. Section 80B makes it clear that functions exercised by authorised
officers under a taxation law may be exercised in conjunction with
functions exercised by them under non-taxation laws.

However, this section does not authorise the disclosure of any
such information in contravention of the non-taxation law
under which the functions are exercised.

In this section:
non-taxation law means any law of this State that is not a
taxation law.

1 Savings, transitional and other provisions

Insert a the end of clause 1 (1):

Schedule

Sate Revenue Legidation Amendment Act 2002

1, Part 5

Insert after Part 4:

Part 5

31 Ap
@

Provisions arising from enactment of State
Revenue Legislation Amendment Act 2001

plication of interest rate changes

The amendments made to section 22 by Schedule 4[1] and [2]
to the Sate Revenue Legidation Amendment Act 2001 do not
apply to the calculation of interest in respect of any day
occurring before 1 July 2001.
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(2) Anythingdoneor omitted to be done under thisAct isvalidated
to the extent that it would have been valid under this Act if this
clause had beenin force at thetime that it was done or omitted.
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Schedule 8 Consequential amendment

Sche
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dule 8 Consequential amendment

(Section 3)

Search Warrants Act 1985 No 37

Section 10 Definitions

Omit “section 7 of the Revenue Laws (Reciprocal Powers) Act 1987,” from
the definition of search warrant.



