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Law Enforcement (Powers and
Responsibilities) Bill 2002

Explanatory note

This explanatory note relates to this Bill as introduced into Parliament.

Overview of Bill

The objects of this Bill areto:

(& consolidate, restate and clarify the law relating to police and other law
enforcement officers’ powers and responsibilities, and

(b) et out the safeguards applicable in respect of persons being investigated for
offences, and

(c) make provision for other police powers, including powers relating to crime
scenes, production of bank documents and other matters, and

(d) makeconsequential repeals of, and amendmentsto, other Actsand provisons
of asavings and transitional nature.
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Outline of provisions

Part 1 Preliminary

Clause 1 sets out the name of the proposed Act.

Clause 2 provides for the commencement of the proposed Act on aday or days to
be appointed by proclamation.

Clause 3 contains definitions of terms used in the proposed Act.

Clause 4 provides that the proposed Act is not to affect the functions, obligations
and liabilities conferred on a police officer as a constable under the common law
and other individua functions a police officer may exercise, including powers to
deal with breaches of the peace.

Clause 5 provides that the proposed Act is not to affect functions that a police
officer has under certain specified laws but that a police officer may exercise
functions under the proposed Act for the purpose of giving effect to those specified
laws.

Clause 6 provides that the proposed Act isto prevail over other inconsistent Acts
or regulations whether enacted before or after the proposed Act, subject to express
exceptions.

Clause 7 makesit clear that the provisions of each Part of the proposed Act (which
each relate to particular kinds of powers) do not limit the functions, or exercise of
functions, set out in any other proposed Part.

Clause 8 provides that the proposed Act is to bind the Crown.

Part 2 Powers of entry

The proposed Part sets out powers of police officersto enter premisesfor particular
pUrpoSes.

These powersare derived from existing common law powersand also from powers
contained in legidation of other jurisdictions.

Clause 9 enables a police officer to enter premisesif the police officer believes on
reasonable grounds that a breach of the peaceisbeing or islikely to be committed
and it is necessary to enter immediately to end or prevent the breach of peace. A
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police officer may also enter premises if the police officer believes on reasonable
grounds that a person has suffered significant physical injury or that there is
imminent danger of significant injury to a person.

Clause 10 enables a police officer to enter premises to arrest a person, to detain a
person under another Act or to arrest a person named in awarrant, but a dwelling
may be entered only if the officer believes on reasonable grounds that the person
isin the premises. The police officer may search the premises for the person.

Part 3 Powers to require identity to be disclosed

The provisions of the proposed Part re-enact existing New South Wa eslegidation.

Division 1 General power to require identity to be disclosed

Clause 11 sats out the power of a police officer to request a person to disclose his
or her identity (that is, name and address) if the police officer believes on
reasonable grounds that the person may be able to assist in the investigation of an
indictable offence because the person was at or near the place where the aleged
offence occurred before, when or soon after it occurred.

Clause 12 makes it an offence, without reasonable excuse, to fail or refuse to
comply with the request to disclose identity.

Clause 13 makes it an offence, without reasonable excuse, to give a name that is
fase in amateria particular or to give an address other than the full and correct
address.

Division 2 Powers to require identity of drivers and
passengers to be disclosed

Clause 14 sets out the power of apolice officer to request the driver of, a passenger
in or the owner of a vehicle to disclose his or her identity or the identity of a
passenger or driver (asthe caserequires) if the police officer believes on reasonable
grounds that the vehicle was or may have been used in connection with an
indictable offence.

Clause 15 makes it an offence for adriver of avehicle, without reasonable excuse,
to fail or refuse to comply with the request to disclose his or her identity or the
identity of a passenger or other information about the passenger’s identity.
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Clause 16 makes it an offence for a passenger in a vehicle, without reasonable
excuse, tofail or refuse to comply with the request to disclose hisor her identity or
the identity of the driver or other information about the driver’s identity.

Clause 17 makes it an offence for the owner of a vehicle, without reasonable
excuss, to fail or refuse to comply with the request to disclose the identity of the
driver or apassenger or other information about the driver’ sor passenger’ sidentity.

Clause 18 makesit an offencefor adriver, owner or passenger, without reasonable
excuse, to give a name that is false in a materiad particular or to give an address
other than the full and correct address.

Division 3 Proof of identity

Clause 19 enables a police officer to request a person requested to disclose his or
her identity under the proposed Part to provide proof of his or her identity.

Part 4 Search and seizure powers without warrant

The provisions of the proposed Part re-enact existing New South Waleslegidation.

Division 1 General personal search and seizure powers

Clause 20 defines specified offences as relevant offences for the purposes of the
proposed Division. They are indictable offences, offences against section 545E of
the Crimes Act 1900 (relating to possession of dangerous articles other than
firearms), and offences under the Weapons Prohibition Act 1998, the Firearms Act
1996, or aregulation made under either of those Acts.

Clause 21 setsout the powers of apolice officer, without awarrant, to stop, search
and detain a person and anything in the possession of or under the control of a
person if the police officer suspects on reasonable grounds that particular
circumstances exist. The circumstances include the person having in his or her
possession or under his or her control a stolen thing or something that has been
otherwise unlawfully obtained, a thing used or intended to be used in or in
connection with the commission of a relevant offence, (in a public place) a
dangerous article that is being, or was, or may have been so used or a prohibited
plant or prohibited drug. A police officer may seize and detain any article that the
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officer reasonably suspects is stolen or unlawfully obtained or may provide
evidence of arelevant offence or that is adangerous article or aprohibited plant or
prohibited drug.

Clause 22 enables a police officer who is lawfully on premises to seize and detain
adangerous article, if the police officer reasonably suspects that it is being or was
being used in or in connection with arelevant offence.

Division 2 Searches of persons on arrest or while in custody

Clause 23 sets out the power of a police officer to search aperson at or after arrest
if the officer suspects on reasonable grounds that the person is carrying anything
that would present a danger to a person, that could be used to escape from lawful
custody, that is a thing with respect to which an offence has been committed, that
will provide evidence of the commisson of an offence or that was used, or is
intended to be used, in connection with the commission of an offence. A police
officer who arrests aperson for the purpose of taking the person into lawful custody
may aso search the person a or after arrest if the officer suspects on reasonable
grounds that the person is carrying anything that would present a danger to the
person or that could be used to assist the person to escape from lawful custody. A
police officer may seize and detain anything of akind for which the search may be
conducted.

Clause 24 sets out the power of apolice officer to search aperson who isin lawful
custody and to take from the person anything found on that search.

Division 3 Additional personal search and seizure powers in
public places and schools

Clause 25 contains definitions of terms used in the proposed Division.

Clause 26 enables a police officer to request a person who isin a public place or
school to submit to a frisk search, and to search the person, if the police officer
suspects on reasonable grounds that the person has a dangerous implement in his
or her custody. If the person isin a school and is a student, the police officer may
request that the person submit to asearch of the person’ slocker and an examination
of any bag or other persona effect in thelocker. An adult nominated by the student
may be present during the search. The police officer may request the production of
anything seen or detected on the person that is a suspected dangerous implement
or anything detected by an electronic metal detection device.
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Clause 27 makes it an offence, without reasonable excuse, to fail or refuse to
produce a thing as requested or to submit to a search as requested.

Clause 28 enables a police officer to confiscate a dangerous implement that is
unlawfully in aperson’s custody in a public place or school.

Division 4 Provisions relating generally to personal searches

The provisions of the proposed Division reflect the common law relating to police
search powers, current police guidelinesrelating to searches and rel evant provisions
of Commonweslth legidation.

Clause 29 agpplies the proposed Division to searches by a police officer or other
person under the proposed Act.

Clause 30 authorises a police officer or other person to carry out a frisk search or
an ordinary search whenever the police officer or other personisauthorised to carry
out asearch. In afrisk search, the police officer or other person may treat aperson’s
outer clothing (to which the search is to be confined) as the outer clothing after a
coat or jacket is removed.

Clause 31 authorises a police officer or other person to carry out a strip search if
the officer or other person suspects on reasonable grounds that it is necessary to
carry out such a search for the purposes of the search and that the seriousness and
urgency of the circumstances require the strip search to be carried out.

Clause 32 setsout rules applying generdly to persona searchesthat apolice officer
or other person must comply with as far as is reasonably practicable in the
circumstances. These include requirements to inform the person as to whether and
why it isnecessary to remove clothing, to ask for cooperation, to conduct the search
in a way that provides reasonable privacy and is as quick as is reasonably
practicable, to conduct the least invasive kind of search, not to search the person’s
genital area unless necessary to do so for the search purposes, to allow the person
to dress as soon as the search is finished and not to question a person while
searching the person. A search isto be conducted by a person of the same sex.

Clause 33 sets out rules gpplying generally to strip searches that a police officer or
other person must comply with as far as is reasonably practicable in the
circumstances. These include requirements to conduct the search in a private area,
not to search in view of persons of the opposite sex, not to search a person’ s body
cavities, not to remove more clothes than is necessary and for a search not to
involve more visual inspection than is necessary. A medical practitioner or parent
or guardian may be present if the person being searched has no objection. The
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proposed section also requires strip searches of children aged between 10 and 18
years of age or persons suffering impaired intellectua functioning to be carried out,
if reasonably practicable, in the presence of a parent or guardian of a person being
searched.

Clause 34 prohibits strip searches of persons under 10 years of age.

Division 5 Vehicle entry, search and roadblock powers

Clause 35 defines specified offences as relevant offences for the purposes of the
proposed Division. They are indictable offences, offences againgt section 545E of
the Crimes Act 1900 (relating to possession of dangerous articles other than
firearms), and offences under the Weapons Prohibition Act 1998, the Firearms Act
1996, or aregulation made under either of those Acts.

Clause 36 setsout the powers of apolice officer, without awarrant, to stop, search
and detain a vehicle if the police officer suspects on reasonable grounds that
particular circumstances exist. The circumstances include the vehicle containing,
or a person in the vehicle having in his or her possession or under his or her
control, astolen thing or something that has been otherwise unlawfully obtained or
aprohibited plant or aprohibited drug, the vehicle being used, or containing athing
used or intended to be used, in or in connection with the commission of arelevant
offence, the vehicle being in a public place and containing a dangerous article that
is being, or was, or may have been, used in connection with a relevant offence or
that circumstances exist on or in the vicinity of apublic placethat arelikely to give
rise to a serious risk to public safety. The powers extend to a vehicle of a class of
vehiclesiif the police officer reasonably suspects that the vehicle is being used, or
was or may have been used, in or in connection with the commission of an
indictable offence or that circumstances exist on or in the vicinity of apublic place
that are likely to give rise to a serious risk to public safety. A police officer may
seize and detain any article that the officer reasonably suspects is stolen or
unlawfully obtained or may provide evidence of an offence or that is a dangerous
article or a prohibited plant or prohibited drug.

Clause 37 containsthe power of asenior police officer to authorise police officers
to exercise powers to erect roadblocks and direct vehicles to stop if the senior
police officer suspects on reasonable grounds that the vehicle is being, or was, or
may have been, used in connection with the commission of an indictable offence
and doing so may provide evidence of such an offence or arisk to public safety
may be lessened.
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Clause 38 enables a police officer to give reasonable directions to facilitate the
exercise of a search power or a vehicle roadblock power under the proposed
Division.

Clause 39 makes it an offence, without reasonable excuse, to fal or refuse to stop

avehicle if requested to do so under the proposed Division or to fail or refuse to
comply with a direction under the proposed Division.

Clause 40 providesfor roadbl ock authorisationsto be verbal or written, and for the
period for which they remain in force (up to 6 hours).

Clause 41 sets out mattersto be specified in aroadblock authorisation and requires
arecord to be made of aroadblock authorisation.

Division 6 Vessel and aircraft entry and search powers

Clause42 setsout the powers of apolice officer, without awarrant, to stop, search
and detain avessd or aircraft if the police officer suspects on reasonable grounds
that particular circumstances exist. The circumstancesinclude the vessel or aircraft
containing, or a person in the vessal or arcraft having in his or her possession or
under his or her control, a stolen thing or something that has been otherwise
unlawfully obtained, the vessel or aircraft being used or intended to be used, or
containing a thing used or intended to be used, in or in connection with the
commission of a relevant offence to which the proposed section applies and the
vessd or aircraft being in a public place and containing a dangerous article that is
being or may have been used in connection with such an offence. A police officer
may seize and detain any article that the officer reasonably suspects is stolen or
unlawfully obtained or may provide evidence of a relevant offence or that is a
dangerous article or a prohibited plant or prohibited drug.

Clause 43 contains a power for certain police officers authorised by the proposed
section to board vessals to prevent injury, preserve peace and good order or to
prevent, detect or investigate offences and sets out powers that may be exercised
on boarding avessd.

Clause 44 confers apower on the commander of an aircraft, or aperson authorised
by an authorised officer, to search, without a warrant, an aircraft or a person,
luggage or freight on an aircraft.

Clause 45 enables certain police officers to search, detain and enter a vessd or
aircraft if they reasonably suspect that thereis a prohibited plant or prohibited drug
inor on the vessd or arcraft in contravention of the Drug Misuse and Trafficking
Act 1985.
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Part 5 Search and seizure powers with warrant or
other authority

The provisions of the proposed Part re-enact existing New South Waleslegidation.

Division 1 Definitions

Clause 46 contains definitions of terms used in the proposed Part.

Division 2 Police powers relating to warrants

Clause 47 enables a police officer to apply to an authorised officer for a search
warrant if the police officer believes on reasonable grounds that thereis, or within
72 hours will be, in or on any premises, athing connected with particular offences
or athing that is stolen or otherwise unlawfully obtained.

Clause 48 enables an authorised officer to issue a search warrant if satisfied there
are reasonable grounds for doing so.

Clause 49 provides that a police officer executing a search warrant may seize and
detain a thing mentioned in the warrant or connected with an offence.

Clause 50 empowers a police officer to search a person found on the premises
whom the officer reasonably suspects of having a thing mentioned in the warrant.

Clause 51 enables a police officer to make certain inquiries if the warrant relates
to child prostitution offences.

Clause 52 makes it an offence, without reasonable excuse, to obstruct or hinder a
person executing a search warrant.

Division 3 Notices to produce documents

Clause 53 enables apolice officer to apply to an authorised officer for anotice to
produce documents if the police officer believes on reasonable grounds that an
authorised deposit-taking ingtitution holds documents that may be connected with
an offence committed by someone else.
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Clause 54 provides that an authorised officer may issue a notice if satisfied there
are reasonable grounds for suspecting that an authorised deposit-taking institution
holds documents that may be connected with an offence committed by someone
else and that the ingtitution is not a party to the offence.

Clause 55 requires the authorised officer to include the name of the ingtitution in
the notice.

Clause 56 contains a procedure for dealing with claims by an authorised deposit-
taking ingtitution that certain documents are privileged.

Clause 57 makesiit clear that an authorised deposit-taking ingtitution is not liable
for anything done in the honest bdief that it was complying with a notice to
produce documents but is guilty of an offence if it refuses or fails to comply with
anotice without reasonable excuse.

Clause 58 providesthat adocument produced under the proposed Divisionistaken
to be saized under the proposed Act, which has the effect of making it subject to
the safeguards applicable to things seized.

Division 4 Provisions relating generally to warrants and
notices to produce documents

Clause 59 sets out the provisions generally applicable to search warrants, crime
scene warrants, detention warrants and notices to produce and other specified
warrants, while limiting the application of some provisions to things that are not
search warrants.

Clause 60 sets out the manner of applying for awarrant in person.

Clause 61 sets out the manner of applying for a warrant by telephone, radio,
facsmile or other communication device in urgent circumstances.

Clause 62 sets out the information to be contained in an application for awarrant.

Clause 63 makes it an offence to give fase or mideading information in an
application for awarrant, knowing it to be false or mideading.

Clause 64 provides that a further application for a warrant after a refusa may not
be made to an authorised officer unlessjustified by additional information but may
be made to a Magistrate without such information.

Clause 65 contains requirements as to records to be kept of applications for
warrants.
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Clause 66 requires awarrant to be in the form prescribed by the regulations.

Clause 67 requires an occupier’ s notice to be given to a person to whom awarrant
is issued and to be served on entry to the premises concerned or as soon as
practicable after, unless service is postponed by the issuing authorised officer.

Clause 68 requires a person executing awarrant to make an announcement before
entry except where the safety of any person, or the execution of the warrant, may
be affected.

Clause 69 requires a person executing a warrant to show the warrant relied on.

Clause 70 enables a person executing awarrant to use reasonable force to enter the
premises and to break open receptacles if reasonably necessary to do so.

Clause 71 enables a person executing a warrant to use assistants.

Clause 72 requires a person executing awarrant to execute awarrant by day unless
authorised in the warrant to do so by night.

Clause 73 provides for the time at which awarrant expires and the genera limits
on the period for which warrants may be issued and on extensions of that time.

Clause 74 requires a person executing awarrant to report to the authorised officer
who issued it as to its execution, and related matters, within 10 days after the
execution of the warrant or the expiry of the warrant, whichever first occurs.

Clause 75 providesfor other authorised officersto exercisefunctionsif the origina
authorised officer who issues awarrant dies, ceases to be an authorised officer or
is absent.

Clause 76 provides that a defect does not invalidate awarrant unless it affects the
substance of awarrant in amateria particular.

Division 5 Miscellaneous

Clause 77 abolishes common law search warrants.

Clause 78 enables the Minister to enter into arrangements in relation to the
transmission to or from other States and Territories of things seized under this Act
or under the law of another State or Territory, where the thing seized isrelevant to
the investigation of an offence.

Clause 79 converts certain references.

Clause 80 applies search warrant provisions to electricity and gas legidation.
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Part 6 Search, entry and seizure powers relating to
domestic violence offences

The provisions of the proposed Part re-enact existing New South Waleslegidation.
Clause 81 contains definitions of terms used in the proposed Part.

Clause 82 enables a palice officer to enter a dwelling at the invitation of an
occupier if the police officer believes on reasonable grounds that a domestic
violence offenceisbeing, or may have been recently, committed or isimminent, or
islikely to be committed. The police officer may not enter or remain if authority to
do so isrefused or thereis no other authority to do so, except where the invitation
was given by a person who the officer believes to be the victim of the offence.

Clause 83 enables a warrant to be applied for if entry is denied and the police
officer suspects that the same circumstances exist and entry is necessary to
investigate or prevent a domestic violence offence.

Clause 84 makes it an offence, without reasonable excuse, to obstruct or hinder a
person executing a domestic violence warrant.

Clause 85 enables a police officer who enters premises under the proposed Part to
investigate, render aid to any injured person, exercise apower of arrest, prevent the
commission of an offence and inquirefor and, if informed that firearmsare present,
search for firearms.

Clause 86 requires a police officer who enters premises and who believes on
reasonable grounds that there is a firearm in a dwelling to apply for a search
warrant to search for firearms if informed that there is no firearm in the dwelling.
The warrant may authorise any firearms to be seized and detained.

Clause 87 confers on a police officer who lawfully enters a dwelling a power to
search for a dangerous article if the police officer believes on reasonable grounds
that such an articleisin the dwelling and is being, or was, or may have been or may
be used to commit a domestic violence offence.
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Part 7 Crime scenes

The proposed Part enacts new provisions setting out the powers of police officers
in relation to crime scenes.

Clause 88 empowers a police officer who is lawfully on premises (whether under
the authority of a crime scene warrant or under any other lawful authority) to
establish a crime scene and exercise crime scene powers in accordance with the
proposed Part.

Clause 89 applies the proposed Part to al premises whether or not a public place
but provides that a crime scene warrant is not necessary in relation to the exercise
of crime scene powers in apublic place.

Clause 90 sets out the circumstances when a crime scene may be established.

A crime scene may be established on premises by a police officer who suspectson
reasonable grounds that an offence committed in connection with atraffic accident
(resulting in death or seriousinjury) or aseriousindictable offenceisbeing, or was,
or may have been, committed on the premises and that it is reasonably necessary
to do so to preserve, or search for and gather, evidence of such an offence. A crime
scene may aso be established by a police officer who suspects on reasonable
grounds that evidence of a seriousindictable offence committed €l sawhere may be
on the premises and that it is reasonably necessary to do o to preserve, or search
for and gather, evidence of such an offence.

Clause 91 sets out the way in which a crime scene may be established.

Clause 92 enables a police officer to exercise certain crime scene powers for the
purpose of preserving evidence of the commission of an offence. The powers may
be exercised for not more than 3 hours unless a crime scene warrant is obtained. A
crime scene may not be established more than once at the same place in a 24 hour
period unless a crime scene warrant is obtained.

Clause 93 requires a police officer who establishes a crime scene for less than 3
hours to notify a senior police officer of that fact.

Clause 94 enables a police officer to apply to an authorised officer for a crime
scene warrant.

Clause 95 sets out the powers that may be exercised at a crime scene. These
include powersto give directions to leave or not to enter a crime scene, to remove
obstructions, to perform necessary investigations, to conduct examinations or
processes, to open things, to use utilities, to seize things, to dig up things, to remove
walls or cellings and other reasonably necessary and incidental powers.
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Clause 96 makes it an offence, without reasonable excuse, to obstruct or hinder a
person executing a crime scene warrant or to fail or refuse to comply with a
direction of a police officer given pursuant to crime scene powers.

Clause 97 provides that the proposed Part does not prevent an application being
made for a search warrant, or affect the exercise of any other function at or in
relation to a crime scene.

Clause 98 makes it clear that the proposed Part does not confer any additional
power of entry or limit any power of entry of apolice officer.

Part 8 Powers relating to arrest

The provisions of the proposed Part re-enact existing New South Wales|egidation
and enact certain provisions reflecting the common law.

Clause 99 sets out the powers of police officers to arrest without a warrant. A
police officer may arrest a person if that person is in the act of committing an
offence, has just committed an offence, has committed a serious indictable offence
for which the person has not yet been tried or if the police officer suspects on
reasonable groundsthat the person has committed an offence. A police officer must
not arrest a person for the purpose of taking proceedings for an offence againgt the
person unlessthe officer suspects on reasonable grounds that the arrest is necessary
to ensure the person’s attendance at court or for other purposes reating to the
protection of evidence or preventing the repetition of an offence or another offence.
An arrested person, and any property on the person, must, as soon asis reasonably
practicable, be taken before an authorised officer to be dedlt with according to law.

Clause 100 sets out the powers of persons other than police officers to arrest
without awarrant. Any such person may arrest another person if that other person
is in the act of committing an offence, has just committed an offence or has
committed a seriousindictable offence for which the person has not yet been tried.
An arested person, and any property on the person, must be taken before an
authorised officer to be dedlt with according to law.

Clause 101 sets out the power of apolice officer to arrest with awarrant and to deal
with a person in accordance with awarrant.

Clause 102 setsout the power of apolice officer to arrest aperson who the police
officer suspects on reasonable grounds is unlawfully at large.

Clause 103 sets out the power of a police officer to apply for a warrant for the
arrest of a person who is unlawfully at large and enables awarrant to be issued.
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Clause 104 sets out the power of a police officer to arrest a person if the police
officer suspects on reasonable grounds that the person has committed an interstate
offence.

Clause 105 enables a police officer to discontinue an arrest at any time.

Clause 106 provides that a person who, following arrest, is taking part in a covert
investigation ceases to be under arrest.

Clause 107 provides that the proposed Part does not affect the power of a police
officer to commence proceedings for an offence other than by arresting a person,
or the power to deal with offences in other ways (including the issue of a penalty
notice).

Clause 108 provides that the proposed Part does not affect the operation of the
Young Offenders Act 1997.

Part 9 Investigations and questioning

The provisions of the proposed Part re-enact existing New South Waleslegidation.

Division 1 Preliminary

Clause 109 sets out the objects of the proposed Part.
Clause 110 contains definitions of terms used in the proposed Part.

Clause 111 sets out the persons to whom the proposed Part applies, who are
persons arrested by a police officer for an offence but not persons detained as
intoxicated persons.

Clause 112 enables regulations to be made modifying the application of the
proposed Part to children, Aborigina persons or Torres Strait Idanders, persons of
non-English speaking background and persons who have a disability.

Clause 113 makes it clear that the proposed Part does not affect certain existing
powers of arrest and investigation or certain rights of personsin custody.
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Division 2 Investigation and questioning powers

Clause 114 enablesapalice officer to detain an arrested person for the investigation
period for the purpose of investigating whether the person committed the offence
for which the person was arrested. Other offences may be investigated and the
person must be rel eased, or brought before an authorised officer or court, withinthe
investigation period.

Clause 115 describes the investigation period which is to be a period that is
reasonable having regard to the circumstances but is not to exceed 4 hours or such
longer period as may be permitted by a detention warrant.

Clause 116 sets out the matters to be taken into account for determining the
reasonabl e investigation period. Theseincludethe condition of the person, whether
the person’s presence is necessary, the number, seriousness and complexity of the
offences, thetimerequired for investigation facilitiesto become available and other
matters.

Clause 117 provides that certain times may be disregarded when determining the
length of an investigation period, including transport time, times to alow
communication with friends, legal advisers and other persons and time spent
waiting for medica attention and other specified periods.

Clause 118 enables a police officer, before the end of the investigation period, to
apply to an authorised officer for a detention warrant to extend the maximum
investigation period by up to 8 hours. The period cannot be extended more than
once and awarrant must not be issued unlessthe authorised officer is satisfied that
the further period of detention is reasonably necessary, there is no reasonable
aternative means of completing the investigation, the investigation is being
conducted diligently and circumstances exist which make it impracticable for the
investigation to be completed within the origina period.

Clause 119 sets out requirements for detention warrants. An application may be
made in person or by telephone and, in the case of a telephone application,
information must be transmitted to the authorised officer within one day.

Clause 120 sets out the information that must be provided in an application for a
detention warrant.

Clause 121 provides that a court may take into account any period during which a
person was detained under the proposed Part when passing sentence on the person.
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Division 3 Safeguards relating to persons in custody for
guestioning

Clause 122 requires the custody manager a a police station or other place of
detention to caution the detained person about the use in evidence of anything said
by the person and to give the person a summary of the provisions of the proposed
Part.

Clause 123 confers on a detained person the right to be informed of the right to
communicate or attempt to communicate with a friend, relative, guardian or
independent person and a legal practitioner and to be given facilities to do so.
Questioning is to be deferred for a reasonable period (of up to 2 hours after the
initial communication) to enable this to be done and a legdl practitioner must be
allowed to be present, if requested, during any investigative procedure.

Clause 124 confers on a detained person who is not an Austraian citizen or a
permanent Australian resident the right to be informed of the right to communicate
or attempt to communicate with a consular official of the country of which the
person is acitizen and to be given facilities to do so. Questioning is to be deferred
for a period of up to 2 hours after the initidl communication to enable this to be
done.

Clause 125 sats out the circumstances when the requirements relating to
communication with friends and other persons need not be complied with by a
custody manager. These include a situation where the custody manager believes
that doing so islikely to result in an accomplice avoiding arrest, the concealment,
fabrication, destruction or loss of evidence or intimidation of awitness, hindering
the recovery of any person or property concerned in the offence or bodily injury
being caused to another person.

Clause 126 requires a detained person to be informed of any inquiry as to the
person’s whereabouts by a friend, relaive or guardian and provides for the
information to be given unless the detained person does not agree, the custody
manager does not believe the person isafriend, relative or guardian or that giving
the information may result in an accomplice avoiding arrest, the concea ment,
fabrication, destruction or loss of evidence or intimidation of awitness, hindering
the recovery of any person or property concerned in the offence or bodily injury
being caused to another person.

Clause 127 requires a detained person to be informed of any inquiry as to the
person’s whereabouts by a lega practitioner representing the person, a consular
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officia or a person in a professional capacity relating to the detained person’s
welfare and provides for the information to be given unless the detained person
does not agree or the custody manager does not believe the person requesting
information.

Clause 128 requires the custody manager to provide an interpreter if the custody
manager believes on reasonable groundsthat the person hasinadequate English and
cannot communicate with reasonable fluency in English or cannot communicate
with reasonable fluency because of disability.

Clause 129 requires the custody manager to provide medical attention to the
detained person.

Clause 130 requires the custody manager to provide reasonable refreshments and
access to toilet facilities and, if practicable, facilities to wash, shower or bathe.

Clause 131 requires the custody manager to keep a custody record for each
detained person and to ensure that a copy is given to the person when taken before
aMagigtrate, authorised officer or court or when rel eased.

Division 4 Regulations

Clause 132 enables regulations to be made for or with respect to guiddlines
regarding the exercise of functions conferred or imposed on police officers under
the proposed Part, police officers who may act as custody managers and the
keeping of records relating to persons who are detained under the proposed Part.

Part 10 Other powers relating to persons in custody

The provisions of the proposed Divison re-enact existing New South Wales
legidation.

Division 1 Taking of identification particulars

Clause 133 enables a police officer to take or cause to be taken identification
particulars necessary to identify a person who is in lawful custody and who has
been or is intended to be charged with an offence. A police officer may take or
cause to be taken al particulars necessary to identify the person, including
photographs, finger-prints and palm-prints (if over 14 years).
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Clause 134 providesthat acourt that finds a specified offence to have been proven
against a person may order that the person present himsdlf or hersalf and submit to
the taking of identification particulars. A person who does not present himsalf or
herself may be arrested.

Clause 135 extends the proposed Division to persons in the lawful custody of the
police or other authority and extends the powers of the police to the other authority
concerned. It also makes it clear that the consent of the person in custody is not
required for the taking of action under proposed section 133 or 134.

Clause 136 applies specid provisionsto children under 14 years, with an order of
the Children’s Court or an authorised officer being required before identification
particulars can be taken.

Clause 137 requires acourt, if an offence aleged against a child is found not to be
proven against the child, to serve on the child, the parents or guardian of the child
or any other person having the care of the child, a notice setting out their right to
request the court to order identification particulars relating to the child to be
destroyed.

Division 2 Examination of persons in custody

Clause 138 enables amedical practitioner, on the request of a police officer of the
rank of sergeant or above, to examine a person in custody for an offence who has
been charged with the offenceif there are reasonable grounds for believing that the
examination will provide evidence as to the commission of the offence.

Part 11 Drug detection powers

The provisions of the proposed Part re-enact existing New South Waleslegidation.

Division 1 Drug premises

Clause 139 contains definitions of terms used in the proposed Division.

Clause 140 enables apolice officer above the rank of sergeant to apply for asearch
warrant to search premisesif the officer has reasonable groundsto believethat they
are being used for the unlawful supply or manufacture of any prohibited drug.
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Clause 141 confers powers to pass through land or buildings, to break open doors
and do other actsfor the purpose of executing a search warrant under the proposed
Division.

Clause 142 confers powers on police officers executing search warrants under the
proposed Division to search persons, arrest or proceed against persons, seize
firearms or prohibited drugs and money and to require persons to disclose their
identity.

Clause 143 makes it an offence to obstruct a police officer executing a search
warrant under the proposed Division, to fail or refuse to comply with arequest to

disclose identity or to give aname and address that isfasein amaterid particular
or an address that is not full and correct.

Clause 144 makes it clear that the proposed Division does not limit the operation
of the Disorderly Houses Act 1943 or any other law relating to entry onto or
searching premises.

Division 2 Use of drug detection dogs

Clause 145 defines general drug detection.

Clause 146 gives apolice officer authority to useadog for the purpose of searching
aperson for the purpose of detecting a drug offence, if the officer is authorised to
carry out such asearch, and aso authorises an officer to be accompanied by adog
under the officer’s control if entitled to be on premises. The State or police officer
isnot liableto any action, liability, claim or demand merely because a dog entered,
Or was in or on, premises.

Clause 147 authorises a police officer to use a dog to carry out genera drug
detection, but only as provided by the proposed Division.

Clause 148 enables a palice officer to use adog to carry out genera drug detection
in relation to persons at or entering or leaving premises where liquor is sold (other
than arestaurant), a public place where a sporting event or other entertainment is
being held or on or entering a public passenger vehicle or a station, platform or
stopping place on a public transport route.

Clause 149 enablesapalice officer to obtain awarrant authorising the officer to use
adog to carry out general drug detection in a public place.
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Clause 150 requires police officers using adog under the proposed Division to take
all reasonable precautionsto prevent the dog touching aperson and to keep the dog
under control. Dogs may be used as part of acovert operation only if authorised by
warrant. The proposed Division does not confer any additiona power on a police
officer to enter premises or detain any person.

Division 3 Use of medical imaging to search for internally
concealed drugs

Clause 151 contains definitions of terms used in the proposed Division. Interna
searches are defined as searches of a person’sbody involving an ultrasound, x-ray,
CAT scan or other form of medical imaging.

Clause 152 sets out the persons who are éigible judicid officers for the purposes
of the proposed Division.

Clause 153 prohibits internal searches under the proposed Division on persons
under 10 years.

Clause 154 permits internal searches to be carried out with the informed consent
of the suspect or by order of an dligible judicia officer (if a suspect is a child or
incapable person or has refused consent).

Clause 155 enables a police officer to detain aperson for the purpose of consenting
to aninterna search if satisfied that the person is a suspect, that the searchislikely
to produce evidence of an offence relating to the supply of a prohibited drug and
the detention is justified in al the circumstances. Detention is to be for not more
than 2 hours (if the person is not arrested) or for no longer than 2 hours after the
end of an investigation period (if the person is arrested).

Clause 156 sets out the requirements for a request of a suspect for consent to an
internal search.

Clause 157 sets out the matters about which a suspect must be informed when a
request for consent to an internal search is made.

Clause 158 requires a suspect to be immediately released if no evidence of drugs
is found during an interna search or enables a person to be detained for a further
period if evidence is found.

Clause 159 enables apolice officer to apply inwriting to an digiblejudicia officer
for an order authorising an internal search and the detention of a suspect for that
purpose.
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Clause 160 sets out requirements for the hearing of an application for an order,
including representation rights, the right of a child or incapable person or an
Aborigind person or Torres Strait Idander to have a search friend and, with
consent, rightsto call and cross-examine witnesses.

Clause 161 enables an dligible judicia officer to make an order authorising an
interna search and the detention of a suspect for that purpose if satisfied that the
person is a suspect, that the search is likely to produce evidence of an offence
relating to the supply of the prohibited drug and the detention isjustified in al the
circumstances. An order cannot be made if a search would be unsafe and a search
of achild involving electromagnetic radiation or radiography may only be carried
out on 2 occasions in 2 years, subject to exceptiond circumstances. The judicial
officer must appoint asearch friend to represent the interests of asuspect whoisan
Aborigina person, a Torres Strait I1dander, a child or an incapable person.

Clause 162 requires an internal search to be carried out by a medica practitioner
or an appropriately qualified person and, if one has been appointed, in the presence
of the search friend appointed by the digible judicial officer.

Clause 163 enables the use of any medica procedure or apparatus that the medical
practitioner or appropriately qualified person considers reasonably safe in the
circumstances.

Clause 164 enables a medica practitioner to take such measures in relation to a
detained suspect as are necessary to preserve the suspect’slife.

Clause 165 contains rules relating to interna searches, including rules preserving
privecy.

Clause 166 prohibits a suspect from being questioned while an interna search is
being carried out.

Clause 167 requires a suspect to be cautioned before an interna search is carried
out.

Clause 168 prevents a search from being conducted in a cruel, inhuman or
degrading manner but makesit clear that the carrying out of an internal searchisnot
of itsaf cruel, inhuman or degrading.

Clause 169 requires a medica practitioner who conducts an internal search to
report to the Commissioner of Police.

Clause 170 sets out a suspect’s rights to consult with a lega practitioner and to
communicate with another person.
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Clause 171 requires a police officer to arrange for an interpreter for a suspect who
is unable, because of inadequate knowledge of the English language or physica
disability, to communicate orally with reasonable fluency in the English language
before seeking consent to a search, cautioning the suspect or taking other specified
actions.

Clause 172 provides for an interna search not to proceed where consent is
withdrawn, except by order of an eligible judicid officer.

Clause 173 enables a search friend or a lega representative to make requests or
objections on behaf of a suspect and requires them to be informed of matters.

Clause 174 requires requests for consent and information about searches, and a
suspect’ sresponses, to berecorded electronicaly if practicableor, if not, in writing.

Clause 175 sets out requirements for police officersin relation to audio and video
recordings.

Clause 176 requires materia to be made available to a suspect by sendingiit to his
or her last known address or the suspect’s legd representative's last known
address.

Clause 177 prohibits any charge being made for giving materia to a suspect or to
view avideo recording of the suspect.

Clause 178 sets out the burden of proof relating to matters required to be proved
under the proposed Division.

Clause 179 excuses from crimina or civil liability a medical practitioner or
appropriately qualified person who carries or helps to carry out an interna search
under the proposed Division, if anything done or omitted was done or omitted in
good faith in the bdlief that consent had been given or an order had been made
authorising the search.

Clause 180 makes it clear that a medica practitioner or appropriately qualified
person is not required to carry out an interna search under the proposed Division.

Clause 181 sets out the relationship of the proposed Division with proposed Part 9.

Clause 182 provides for the detention period to be extended for up to 48 hours by
order of an digible judicia officer, if satisfied, on application by a police officer,
that the further period is reasonably necessary to carry out an internal search or to
confirm that matter revealed by a search is drugs.
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Clause 183 makes it an offence to intentionally or recklesdy publish the name of
a suspect on whom an internal search is carried out or any information likely to
identify the suspect, unless the suspect has been charged with an offence or an
eligible judicid officer has authorised the publication.

Clause 184 requires the Minister to establish and update lists of search friendsin
relation to parts of the State.

Part 12 Powers relating to vehicles and traffic

The provisions of the proposed Part re-enact existing New South Wales|legidation.

Division 1 Regulation of traffic

Clause 185 confers power on police officers to give reasonable directions for the
safe and efficient regulation of traffic.

Clause 186 confers power on police officersto close roads and road related areas
during temporary obstructions to traffic or for any temporary purpose.

Division 2 Other police powers relating to vehicles

Clause 187 enables the Commissioner of Police to authorise the use of tyre
deflation devices in connection with police pursuits of vehicles.

Clause 188 enables police officers, authorised by the Commissioner of Police, to
enter premises where motor vehicle repairs are carried on for the purpose of
ingpecting motor vehicles or trailers or parts of motor vehicles or tralers to
ascertain whether they are stolen. It will be an offence to wilfully delay or obstruct
apolice officer exercising any such power.

Division 3 Powers to prevent intoxicated drivers from driving

Clause 189 contains a scheme whereby a police officer may prohibit aperson from
driving, requireignition and other keysto be handed over and immobilise or detain
avehicle, if of the opinion that the person is under the influence of alcohol or any
other drug, or a combination of drugs. The person affected may request a breath
test.
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Clause 190 sets out the period for which the keys and vehicle may be detained and
the persons to whom they may be returned. Application may be made to a Local
Court for their return if they are not returned within 24 hours of a request being
made.

Clause 191 makes it an offence to fail or refuse to comply with a requirement or
prohibition of apolice officer under the proposed Division or to attempt to obstruct
apolice officer in the exercise of a power under the proposed Division.

Clause 192 enables expenses incurred in connection with the immobilisation,
removal or detention of a motor vehicle to be recovered from the driver or
intending driver or owner of the vehicle as a debt in a court of competent
jurisdiction.

Part 13 Use of dogs to detect firearms and explosives

The provisions of the proposed Part re-enact existing New South Waeslegidation.

Clause 193 definesgeneral firearmsor explosivesdetection and relevant firearms
or explosives offence.

Clause 194 makes it clear that the proposed Part does not confer any additional
power on a police officer to enter premises or to detain any person.

Clause 195 gives apolice officer authority to useadog for the purpose of searching
a person for the purpose of detecting a relevant firearms or explosives offence, if
the officer isauthorised to carry out such a search, and also authorises an officer to
be accompanied by adog if entitled to be on premises. The State or police officer
isnot liable to any action, liability, claim or demand merely because a dog entered,
Or wasin or on, premises.

Clause 196 authorises a police officer to use adog to carry out genera firearms or
explosives detection without a warrant. A police officer using a dog under the
proposed Part is required to take all reasonable precautions to prevent the dog
touching aperson and to keep the dog under control. The proposed section does not
affect a search of a person who is reasonably suspected of committing a relevant
firearms or explosives offence.
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Part 14 Powers to give directions

The provisions of the proposed Part re-enact existing New South Wales|egidation.

Clause 197 sets out the powers of police officers to give directions to personsin
public places. A direction may be given if a police officer believes on reasonable
groundsthat aperson’ sbehaviour or presencein the placeis causing an obstruction,
constitutes harassment or intimidation of other personsor is causing or islikely to
cause fear to other persons, so long as fear would be caused to a person of
reasonable firmness. A direction may aso be given if a police officer believes on
reasonable grounds that a person’s behaviour or presence in the place is for the
purpose of unlawfully supplying, or intending to supply, or soliciting to supply a
prohibited drug or for the purpose of obtaining, procuring or purchasing a
prohibited drug. A direction may be given to a group of persons.

Clause 198 requires a direction to be reasonable in the circumstances for the
purpose of reducing or €iminating the obstruction, harassment, intimidation or fear
or stopping the supply or soliciting to supply, or the obtaining, procuring or
purchasing of the prohibited drug.

Clause 199 makes it an offence, without reasonable excuse, to refuse or fail to
comply with adirection under the proposed Part. A person will not be guilty of an
offence unlessit is proved that the person persisted, after adirection was given, to
engage in the relevant conduct.

Clause 200 makesit clear that the proposed Part does not authorise directionsto be
given in relaion to industrial disputes, apparently genuine demonstrations or
protests, processions or organised assemblies.

Part 15 Safeguards relating to powers

The provisions of the proposed Part extend safeguards currently applicable to the
exercise of some police powers to the broad range of powers.

Clause 201 contains the general safeguards applicable to the exercise by police
officers of powers of search, arrest, entry to private premises, seizure of property,
detention or stopping of persons, vessdls, vehicles and aircraft and powers to
require disclosure of identity, establish crime scenes, give directions in public
places and require production of certain things. A police officer must, before
exercisng a power, or as soon as reasonably practicable after exercisng a power,
provide the person subject to the exercise of the power with evidence that the
officer is a police officer, his or her name and place of duty, the reason for the
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exercise of the power and awarning that failure or refusal to comply with arequest
of the police officer in the exercise of the power may be an offence. In the case of
apower to request disclosure of identity, to give a direction or to request a person
to produce a dangerous implement or metallic object, these requirements must be
met before the power is exercised.

Clause 202 providesthat the safeguards are not required to be complied with when
exercising apower of arrest if the police officer believes on reasonable grounds that
it is not reasonably practicable to do so because of the seriousness and urgency of
the circumstances.

Clause 203 provides that the safeguards are not required to be complied with when
exercisng a power to search premises or under a search warrant, if the police
officer believes on reasonable grounds that immediate entry is required to ensure
the safety of a person or to ensure that the effective execution of a warrant is not
frustrated.

Clause 204 requires a police officer not to detain avehicle, vesse or aircraft for a
search for any longer than is necessary for the purpose.

Part 16 Powers relating to intoxicated persons

The provisions of the proposed Part re-enact existing New South Waleslegidation.
Clause 205 contains definitions of terms used in the proposed Part.

Clause 206 enables a police officer to detain an intoxicated person found in a
public place (including a school) if the person is behaving in a disorderly manner
or is in need of physica protection because the person is intoxicated. The
intoxicated person isto betaken to aresponsible person who iswilling to undertake
the person’s care immediately (such as a family member) or to a police station or
children’s detention centre if necessary while finding a responsible person or
because there is no responsible person or taking the intoxicated person is
impracticable or because of the person’s violent behaviour.

Clause 207 sets out rules for the treatment of intoxicated persons detained in a
police station or children’s detention centre, including a requirement not to be
detained in acel (unlessit isimpracticable to do otherwise), to be provided with
food, drink, bedding and blankets and to be rel eased as soon as the person ceases
to be an intoxicated person.
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Clause 208 enables a police officer or detention officer to search an intoxicated
person and to take possession of persona belongings, which are to be returned
when the person ceases to be detained.

Clause 209 requires records to be kept of persons detained in a police station or
children’s detention centre under the proposed Part and to keep the record for a
period of 3 years.

Clause 210 excuses from liability a police officer, detention officer or any other
person in respect of anything done or omitted to be done in good faith for the
execution or purported execution of the proposed Part.

Part 17 Property in police custody

Division 1 Confiscated knives and other dangerous articles
and implements

The provisons of the proposed Division re-enact existing New South Wales
legidation and extend its operation to seized dangerous articles.

Clause 211 applies the proposed Division to dangerous articles seized under the
proposed Act and dangerous implements confiscated under proposed section 28.
The proposed Division will not apply if another Act provides for the confiscation
of the dangerous article or dangerous implement.

Clause 212 enables an agpplication to be made to the Loca Area Commander of
Policeinthe areain which an article or implement was sei zed or confiscated for the
return of the article or implement. The application must bein writing and the article
or implement need not be returned if relevant proceedings have not been
determined, the person is the subject of afirearms prohibition order or possession
of the article or implement is an offence.

Clause 213 provides for an appedal to alLoca Court against afailure or refusd to
return a dangerous article or implement. On apped, an order may be made
forfeiting the article or implement to the Crown or that it be returned.

Clause 214 provides that a seized dangerous article or confiscated dangerous
implement is forfeited to the Crown if an application for its return is not made
within 28 days or if an application is made and refused, at the expiration of an
appeal provision or on an order that it beforfeited. It may be disposed of by saleor
destruction.
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Division 2 Other property in police custody

The provisions of the proposed Division extend to property that is not connected
with an offence provisions currently applicable only to property in police custody
that is connected with an offence and enable courts to determine matters relating
to the ownership of property in police custody. The proposed Divison aso re-
enacts provisons of existing New South Wales legidation relating to livestock in
police custody.

Clause 215 contains definitions of terms used in the proposed Division.

Clause 216 applies the proposed Division to property that is in police custody,
whether or not in connection with an offence but not to dangerous articles or
dangerousimplements dealt with under proposed Division 1 or to certain livestock.

Clause 217 requires a police officer who seizes a document to alow a person who
would otherwise be entitled to it to inspect it at any reasonable time and from time
to time and take extracts from it or make copies of it.

Clause 218 requires a police officer who seizes a thing under the proposed Act to
return it to the owner or person who had lawful possession of it before it was
seized if the police officer is satisfied that its retention for evidence is not required
and it is lawful for the person to have possession of the thing.

Clause 219 enables a court, on application by a person, to make an order that
property in police custody be returned to the person or be dedlt with as the court
thinks fit or be forfeited to the Crown and may, for that purpose, adjust property
rights and make findings relating to ownership and liability for expenses. Forfeited
property that is money is to be paid to the Treasurer for payment to the
Consolidated Fund and other property is to be sold by public auction or disposed
of as the Commissioner of Police thinksfit if not sold or suitable for sale.

Clause 220 provides that property that is connected with an offence and has not
been delivered to the person lawfully entitled to it within 1 month of the
determination of the relevant proceedingsis, in the case of money, to be paid to the
Treasurer for payment to the Consolidated Fund or, in any other case, to be sold by
public auction or disposed of as the Commissioner of Police thinks fit if not sold
or suitable for sde.

Clause 221 providesthat property that is not connected with an offence and has not
been ddlivered to the person lawfully entitled to it may be used for the purposes of
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apolice integrity testing program. Otherwise it is, in the case of money, to be paid
to the Treasurer for payment to the Consolidated Fund or, in any other case, to be
sold by public auction or disposed of asthe Commissioner of Policethinksfit if not
sold or suitable for sale.

Clause 222 enables a police officer to deliver livestock before proceedings are
determined if there is no ownership dispute.

Clause 223 enables a police officer to apply to a court for an order to sal livestock
the subject of offence proceedings if ownership is not disputed but the location of
the owner is unknown. Notice must be published of the intention to apply for an
order, of at least 28 days, and the Commissioner of Police may be reimbursed for
expenses involved in keeping the livestock.

Clause 224 provides for the sdle of livestock on the order of a court if ownership
isdisputed and no party is prepared to pay the expenses of keeping the livestock or
aparty failsto do so. The order may aso provide for who isto pay the expenses of
keeping the livestock in police custody. Notice must be published of the intention
to apply for an order, of at least 28 days.

Clause 225 provides that any income or benefit derived from the livestock
(including offspring of livestock born in custody) isto be held or applied on behalf
of the owner of the livestock.

Clause 226 requires apolice officer to notify the partiesin dispute asto ownership
of livestock of the owner’ s rights to any income or benefit derived from livestock
while in custody.

Clause 227 makesit clear that the provisions relating to ownership are in addition
to other provisions under the proposed Division.

Clause 228 enables a person who is lawfully entitled to property dealt with under
the proposed Division to recover from the Treasurer the money or proceeds of sale
held by the Treasurer.

Clause 229 confersjurisdiction on courtsfor the purposes of the proposed Division.

Part 18 Use of force

Clause 230 makes it lawful for a police officer exercising a function under the
proposed Act or any other Act or law in relation to an individua or a thing, and
anyone helping a police officer, to use such force as is reasonably necessary to
exercise the function.
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Clause 231 empowers a police officer to use such force asis reasonably necessary
to make an arrest or prevent the escape of the person after arrest.

Part 19 Miscellaneous

Clause 232 protects police officers in relation to acts done in accordance with
warrants or notices to produce if there is an irregularity, a defect or lack of
jurisdiction in their issue.

Clause 233 provides that evidence of athing discovered during or as aresult of a
search carried out in accordance with the proposed Act is not inadmissible merely

because the thing is a dangerous article or dangerous implement of a different
nature from that referred to in the reason for the search.

Clause 234 provides that proceedings for an offence against the proposed Act or
regulations made under the proposed Act are to be dealt with summarily by alocal
Court.

Clause 235 enables pendty notices to be issued for offences under the proposed
Act that are prescribed for that purpose by regulations under the proposed Act.

Clause 236 providesthat the onus of proof of reasonable excusein proceedingsfor
an offence againgt the proposed Act or regulations made under the proposed Act
lies on the accused person.

Clause 237 enables the instructions issued to police officers by the Commissioner
under the Police Act 1990 may include instructions and guidelines with respect to
functions conferred by or under the proposed Act.

Clause 238 contains the general regulation-making power.
Clause 239 isaforma provision giving effect to the Schedule of repedls.

Clause 240 isaformd provision giving effect to the Schedule of amendments to
other Acts and regulations.

Clause 241 is a forma provision giving effect to the Schedule of savings and
transitional provisions.

Clause 242 provides for the monitoring of certain new powers by the Ombudsman
for aperiod of 2 years from the commencement of the proposed section.

Clause 243 providesfor areview of the proposed Act to be undertaken 3 years after
the date of assent to the proposed Act.
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Schedule 1 Acts not affected by this Act

The proposed Scheduleliststhe Acts containing police powersthat are not affected
by the proposed Act.

Schedule 2 Search warrants under other Acts

The proposed Schedule lists the provisons in Acts applying search warrant
provisions.

Schedule 3 Repeals

The proposed Schedule lists the Acts to be repeded by the proposed Act.

Schedule 4 Amendment of other Acts and instruments

The proposed Schedule sets out the amendments to other Acts and instruments to
be made by the proposed Act.

Schedule 5 Savings and transitional provisions

The proposed Schedule contains savingsand transitiona provisions consequent on
the enactment of the proposed Act.
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Clause 1

Part 1

Law Enforcement (Powers and Responsibilities) Bill 2002

Preliminary

The Legidature of New South Wales enacts:

Part 1 Preliminary

1 Name of Act

This Act is the Law Enforcement (Powers and Responshilities)
Act 2002.

2 Commencement

This Act commences on a day or days to be appointed by
proclamation.

3 Interpretation
(1) InthisAct:

Aboriginal person means a person who:
(@  isamember of the Aboriginal race of Audtralia, and
(b) identifiesasan Aborigind person, and

(¢) is accepted by the Aboriginal community as an Aborigina
person.

authorised officer means:
(@& aMagidrate or a Children’'s Magistrate, or
(b) aClekof aLoca Court, or

()  anemployee of the Attorney General’ s Department authorised
by the Attorney Generd as an authorised officer for the
purposes of this Act either persondly or as the holder of a
specified office.

Commissioner means the Commissioner of Police.

correctional centre has the same meaning as it has in the Crimes
(Administration of Sentences) Act 1999.

crime scene means premises established as a crime scene under Part 7.
Crime scene power means a power Set out in section 95.
crime scene warrant means awarrant issued under section 94.

custody manager means the police officer having from time to time
the responsibility for the care, control and safety of a person detained
at apolice station or other place of detention.
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Law Enforcement (Powers and Responsibilities) Bill 2002 Clause 3

Preliminary

Part 1

dangerous article means.

@ a fireaam, a spare bare for any such firearm, or any
ammunition for any such firearm, or

(b) a prohibited weapon within the meaning of the Weapons
Prohibition Act 1998, or

(c) aspeargun, or

(d an aticle or device, not being such a firearm, capable of
discharging by any means:
0] any irritant matter in liquid, powder, gas or chemical

form or any dense smoke, or

(i)  any substance capable of causing bodily harm, or

(e afusecapable of use with an explosive or adetonator, or

()  adetonator.

drug offence means the possession, control or supply by a person of
any prohibited drug or prohibited plant in contravention of the Drug
Misuse and Trafficking Act 1985.

dwelling includes:

(@  any building or other structure intended for occupation as a
dwelling and capable of being so occupied, whether or not it
has ever been so occupied, and

(b) avessd or vehiclein or on which any person resides, and

()  any building or other structure within the same curtilage as a
dwelling and occupied with, or the use of which is ancillary to
the occupation of, the dwelling.

dectronic metal detection device means an dectronic device that is
capable of detecting the presence of metallic objects.

exercise afunction includes perform a duty.

facsmile means facamile transmission, the internet or any other
means of eectronic transmission of information in aform from which
written materia is capable of being reproduced with or without theaid
of any other device or article.

firearm has the same meaning asiit hasin the Firearms Act 1996.
frisk search means.

(@  asearch of aperson conducted by quickly running the hands
over the person’s outer clothing or by passing an electronic
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Clause 3

Part 1

Law Enforcement (Powers and Responsibilities) Bill 2002

Preliminary

metal detection device over or in close proximity to the
person’s outer clothing, and

(b)  an examination of anything worn or carried by the person that
is conveniently and voluntarily removed by the person,
including an examination conducted by passing an eectronic
metal detection device over or in close proximity to that thing.

function includes a power, authority or duty.

identity of a person means the name or resdential address of the
person (or both).

indictable offence means an offence for which proceedings may be
taken on indictment, whether or not proceedings for the offence may
aso be taken otherwise than on an indictment.

lawful custody means lawful custody of the police.

manufacture has the same meaning as it has in the Drug Misuse and
Trafficking Act 1985.

NSW Police means NSW Police established by the Police Act 1990.
occupier of premises includes a person in charge of the premises.

ordinary search means a search of a person or of articles in the
possession of a person that may include:

(@  requiring the person to remove only hisor her overcoat, coat or
jacket or smilar article of clothing and any gloves, shoes and
hat, and

(b)  anexamination of those items.
owner of avehicle means the responsible person for a vehicle within

the meaning of section 7 of the Road Transport (General) Act 1999,
and includes:

(&  aperson who is not such an owner but who usualy has the
care, control and custody of the vehicle, and

(b)  any other person prescribed by the regulations for the purposes
of this definition.

parent of a child means the person who has parental responsibility for
the child.

parental responshility, in relation to a child, means al the duties,
powers, responsibilities and authoritieswhich, by law, parents havein
relation to their children.
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Law Enforcement (Powers and Responsibilities) Bill 2002 Clause 3

Preliminary

Part 1

person of non-English speaking background means a person whose
first language is not English.

police officer means amember of NSW Police holding a position that
is designated under the Police Act 1990 as a position to be held by a
police officer.

premises includes any building, structure, vehicle, vessdl or aircraft
and any place, whether built on or not.

prohibited drug has the same meaning as it has in the Drug Misuse
and Trafficking Act 1985.
prohibited plant has the same meaning as it has in the Drug Misuse
and Trafficking Act 1985.

prohibited weapon has the same meaning as it has in the Weapons
Prohibition Act 1998.

property has the same meaning as it has in the Crimes Act 1900.
public place includes:

(@  aplace (whether or not covered by water), or part of premises,
that is open to the public or is used by the public, whether or
not on payment of money or other consi deration, whether or not
the place or part is ordinarily so open or used and whether or
not the public to whom it is open consists only of a limited
class of persons, and

(b) aroad or road related area,
but does not include a schooal.

road means a road within the meaning of the Road Transport
(General) Act 1999 (other than a road that is the subject of a
declaration made under section 9 (1) (b) of that Act).

road related area means aroad related areawithin the meaning of the
Road Transport (General) Act 1999 (other than aroad related areathat
isthe subject of adeclaration made under section 9 (1) (b) of that Act).

roadblock authorisation means an authorisation given by a senior
police officer under section 37.

school means:

(@ a government school or registered non-government school
within the meaning of the Education Act 1990, or
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Clause 3

Part 1

Law Enforcement (Powers and Responsibilities) Bill 2002

Preliminary

(b)  aschool providing education (whether secular or religious) at
a pre-school or infants school level or a a primary or
secondary level, or

(c) aplace used for the purposes of an establishment commonly
known as a child-minding centre or for smilar purposes, or

(d) theland, and any building, occupied by or in connection with
the conduct of such a school or place,

and includes any part of such a school or place, but does not include
any building that is occupied or used solely as aresidence or solely for
a purpose unconnected with the conduct of such a school or place.

senior police officer means:

(@ aloca Area Commander of Police, or

(b) aDuty Officer for apolice gtation, or

()  any other police officer of the rank of Inspector or above.

Note. By virtue of the Interpretation Act 1987 (section 48 (2)) a person acting in an
office referred to above may exercise the functions of a senior police officer under

this Act.

serious indictable offence means an indictable offence that is
punishable by imprisonment for life or for aterm of 5 years or more.

strip search means a search of aperson or of articlesin the possession
of aperson that may include:

(@  requiring the person to remove al of hisor her clothes, and

(b) an examination of the person’s body (but not of the person’s
body cavities) and of those clothes.

supply has the same meaning as it has in the Drug Misuse and
Trafficking Act 1985.

telephone includes radio, facsmile and any other communication
device.

Torres Strait | dander means a person who:
(@  isamember of the Torres Strait Idand race, and
(b) identifiesasaTorres Strait Idander, and

() isaccepted by the Torres Strait Idand community as a Torres
Strait Idander.

vehicle includes a registrable vehicle within the meaning of the Road
Transport (Vehicle Registration) Act 1997.
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Law Enforcement (Powers and Responsibilities) Bill 2002 Clause 3

Preliminary Part 1

vehicle roadblock powers—see section 37.

(2) Inthis Act, a reference to a person who has been charged with an
offenceis areference to a person:

(@  inrespect of whom a charge sheet has been completed by a
police officer where proceedings for an offence are to be
commenced against the person, or

(b) againt whom proceedings for an offence have been
commenced.

(3) Notesin thetext of this Act do not form part of this Act.
Note. In a heading to a provision of this Act, a reference to the Cth Act is a
reference to the Crimes Act 1914 of the Commonwealth.
4 Relationship to common law and other matters

5

(1)

2

Unless this Act otherwise provides expresdy or by implication, this
Act does not limit:

(@ thefunctions, obligationsand liabilitiesthat apolice officer has
as aconstable a common law, or

(b) the functions that a police officer may lawfully exercise,
whether under an Act or any other law as an individua
(otherwise than as a police officer) including, for example,
powers for protecting property.

Without limiting subsection (1) and subject to section 9, nothing inthis
Act affectsthe powers conferred by the common law on police officers
to ded with breaches of the peace.

Relationship to other Acts

(1)
2
3

This Act does not limit the functions that a police officer has under an
Act or regulation specified in Schedule 1.

The regulations may amend Schedule 1 by adding the name of an Act
or aregulation to the Schedule.

However, a police officer may exercise a function under this Act for
the purpose of giving effect to an Act or regulation referred to in
subsection (1).

Page 7

© oo~N OO0 WN P

e
= o

13
14

15
16

17
18
19
20

21
22
23

24

25
26

27
28

29
30
31



Clause 6 Law Enforcement (Powers and Responsibilities) Bill 2002
Part 1 Preliminary
6 Inconsistency

D)

2
3

(4)

This section applies to a provision of another Act or regulation that
confers functions on a police officer or other person (other than a
provision of an Act or regulation referred to in section 5 (1)).

To the extent of any inconsistency, this Act prevails over an Act or
regulation to which this section applies.

A provision of an Act enacted after the commencement of this section
isnot to be interpreted as amending or repeding, or otherwise atering
the effect or operation of, a provision of this Act.

Subsection (3) does not affect the interpretation of a provision of an
Act so far asthat Act directly amends or repealsaprovision of thisAct
or expressly provides for that Act to have effect despite a specified
provision, or despite any provision, of this Act.

Provisions in this Act

Nothing in any Part of this Act limits any functions, or prevents a
police officer from exercising any functions, that the police officer has
under any other Part of this Act.

Note. The general functions of police officers and other members of NSW Police,
and matters relating to police discipline, are dealt with in the Police Act 1990. For
other Acts containing significant police and law enforcement powers, see
Schedule 1.

Act to bind Crown

This Act binds the Crown in right of New South Wales and, in so far
as the legidative power of Parliament permits, the Crown in al its
other capacities.
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Law Enforcement (Powers and Responsibilities) Bill 2002 Clause 9

Powers of entry Part 2

Part 2 Powers of entry

Note. Safeguards containing requirements relating to the exercise of powers under this Part are
set out in Part 15.

9 Power to enter in emergencies

10

(1)

2

A police officer may enter premises if the police officer believes on
reasonable grounds that:

(@  abreach of the peaceisbeing or islikely to be committed and
it is necessary to enter the premises immediately to end or
prevent the breach of peace, or

(b) a person has suffered significant physica injury or there is
imminent danger of significant physical injury to a person and
it is necessary to enter the premises immediately to prevent
further significant physical injury or significant physical injury
to a person.

A police officer who enters premises under this sectionisto remain on

the premises only as long as is reasonably necessary in the
circumstances.

Power to enter to arrest or detain someone or execute warrant

(1)

2

3)

(4)

®)

A police officer may enter and stay for a reasonable time on premises
to arrest a person, or detain a person under an Act, or arrest a person
named in awarrant.

However, the police officer may enter adwelling to arrest or detain a
person only if the police officer believes on reasonable grounds that
the person to be arrested or detained is in the dwelling.

A police officer who enters premises under this section may search the
premises for the person.

This section does not authorise a police officer to enter premises to
detain aperson under an Act if the police officer has not complied with
any requirementsimposed on the police officer under that Act for entry
to premises for that purpose.

In this section:

arrest of a person named in a warrant includes apprehend, take into
custody, detain, and remove to another place for examination or
treatment.
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Clause 11 Law Enforcement (Powers and Responsibilities) Bill 2002

Part 3 Powers to require identity to be disclosed

Part 3 Powers to require identity to be disclosed

Division 1 General power to require identity to be disclosed

11 Identity may be required to be disclosed (cf Crimes Act 1900, s 563)

A police officer may request aperson whoseidentity isunknown to the
officer to disclose his or her identity if the officer suspects on
reasonable grounds that the person may be able to assst in the
investigation of an aleged indictable offence because the person was
a or near the place where the aleged indictable offence occurred,

whether before, when, or soon after it occurred.

Note. Section 201 sets out safeguards relating to such a request.

12  Failure of person to disclose identity on request (cf Crimes Act 1900, s 563)

A person who is requested by a police officer in accordance with
sections 11 and 201 to disclose his or her identity must not, without
reasonable excuse, fail or refuse to comply with the request.

Maximum penalty: 2 penalty units.

13 False or misleading information about identity (cf Crimes Act 1900, s 563)
A person must not, without reasonable excuse, in responseto arequest

made by a police officer in accordance with this Division:
(@ giveanamethat isfasein amaterid particular, or

(b)  givean address other than the person’ sfull and correct address.

Maximum penalty: 2 penalty units.

Division 2 Powers to require identity of drivers and
passengers to be disclosed

14 Power of police officer to request disclosure of driver or passenger

identity (cf Police Powers (Vehicles) Act 1998, s 6)

(1) A police officer who suspects on reasonable grounds that a vehicleis
being, or was, or may have been used in or in connection with an
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Law Enforcement (Powers and Responsibilities) Bill 2002 Clause 14

Powers to require identity to be disclosed Part 3

indictable offence may make any one or more of the following
requests.

(@ arequest that the driver of the vehicle disclose his or her
identity and the identity of any passenger in or on the vehicle at
or about the time the vehicle was or may have been so used,

(b)  arequest that any passenger in or on the vehicle disclose his or
her identity and the identity of the driver of, or any other
passenger in or on, the vehicle a or about the time the vehicle
was or may have been so used,

() arequestthat any owner of the vehicle (who was or was not the
driver or a passenger) disclose the identity of the driver of, and
any passenger in or on, the vehicle a or about the time the
vehicle was or may have been so used.

Note. Section 201 sets out safeguards containing requirements relating to such
a request.

(2) Nothing in this section limits the operation of section 11.

15 Failure of driver to disclose identity (cf Police Powers (Vehicles) Act 1998, s 7)
(1) The driver of a vehicle who is requested by a police officer in

accordance with sections 14 and 201 to disclose his or her identity
must not, without reasonable excuse, fail or refuse to comply with the
request.

Maximum pendty: 50 pendty units or 12 months imprisonment, or
both.

(2) The driver of a vehicle who is requested by a police officer in

accordance with sections 14 and 201 to disclose the identity of any
passenger in or on the vehicle must (unlessthe driver has areasonable
excuse for not doing o):

(@  disclosetheidentity of the passenger, or

(b) if the driver does not know the full and correct identity of the
passenger—disclose such information about the passenger’s
identity (such as any dias used by the person or the general
location of his or her residential address) as is known to the
driver.

Maximum penalty: 50 penalty units or 12 months imprisonment, or
both.

Note. Section 201 sets out safeguards containing requirements relating to such
requests.
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Clause 16

Part 3

Law Enforcement (Powers and Responsibilities) Bill 2002

Powers to require identity to be disclosed

16 Failure of passenger to disclose identity (cf Police Powers (Vehicles) Act
1998, s 7A)

(1) A passenger in or on avehicle who is requested by a police officer in

accordance with sections 14 and 201 to disclose his or her identity
must not, without reasonable excuse, fail or refuse to comply with the
request.

Maximum penalty: 50 penalty units or 12 months imprisonment, or
both.

(2) A passenger in or on avehicle who is requested by a police officer in

accordance with sections 14 and 201 to disclose the identity of the
driver of, or any other passenger in or on, the vehicle must (unlessthe
passenger has a reasonable excuse for not doing so):

(@  disclose the full and correct identity of the driver or other
passenger, or

(b) if the passenger does not know the full and correct identity of
the passenger—di sclose such information about the driver’ s or
other passenger’ sidentity (such as any aias used by the person
or the general location of his or her residential address) asis
known to the passenger.

Maximum pendty: 50 pendty units or 12 months imprisonment, or
both.

Note. Section 201 sets out safeguards containing requirements relating to such
requests.

17 Failure of owner to disclose identity (cf Police Powers (Vehicles) Act 1998,

s 8)

(1) Anowner of avehiclewho isrequested in accordance with sections 14

and 201 by a police officer to disclose the identity of the driver of, or
a passenger in or on, the vehicle must (unless the owner has a
reasonable excuse for not doing so):

(@  disclose the identity of any person the owner knows or has
reason to suspect was the driver or a passenger, or

(b) if the owner does not know the full and correct identity of the
person—disclose such information about the person’s identity
(such as any dias used by the person or the general location of
his or her residential address) asis known to the owner.

Maximum penalty: 50 penalty units or 12 months imprisonment, or
both.
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Law Enforcement (Powers and Responsibilities) Bill 2002 Clause 17

Powers to require identity to be disclosed Part 3

2
3

Subsection (1) extendsto an owner of avehiclewho wasthe driver of,
or a passenger in or on, the vehicle.

Without limitation, for the purposes of this section, an owner has
reason to suspect a person was the driver of, or a passenger in or on,
avehicleif the owner has reason to suspect that a person had access
to the vehicle.

Note. Section 201 sets out safeguards containing requirements relating to such
requests.

18 False or misleading information about identity (cf Police Powers (Vehicles)
Act 1998, s 9)

Division 3

A person must not, without reasonable excuse, in responseto arequest
made by a police officer in accordance with section 14:

(@ giveanamethat isfasein amateria particular, or

(b)  givean address other than the person’sfull and correct address
or the full and correct address of the driver's or passenger’s
residence known to the person (as may be required).

Maximum penalty: 50 penalty units or 12 months imprisonment, or
both.

Proof of identity

19 Power of police officer to request proof of identity (cf Crimes Act 1900,
s 563)

A police officer may request a person who is requested under this Part
to disclose his or her identity to provide proof of his or her identity.
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Clause 20

Part 4

Law Enforcement (Powers and Responsibilities) Bill 2002

Search and seizure powers without warrant

Part 4 Search and seizure powers without warrant

Note. Safeguards relating to the exercise of powers under this Part are set out in Part 15.

Division 1

General personal search and seizure powers

20 Relevant offences
The following offences are relevant offences for the purposes of this

Division:
(@ indictable offences,
(b)  anoffence against section 545E of the Crimes Act 1900,

©

an offence againgt the Weapons Prohibition Act 1998, the
Firearms Act 1996, or a regulation made under either of those
Acts.

21 Power to search persons and seize and detain things without warrant
(cf Crimes Act 1900, ss 357, 357E, Drug Misuse and Trafficking Act 1985, s 37)

(1) A police officer may, without a warrant, stop, search and detain a
person, and anything in the possession of or under the control of the

person, if the police officer suspects on reasonable grounds that any of
the following circumstances exists:.

2

@
()

©

()

the person has in his or her possession or under his or her
control anything stolen or otherwise unlawfully obtained,

the person has in his or her possesson or under his or her
control anything used or intended to be used in or in connection
with the commission of arelevant offence,

the person has in his or her possession or under his or her
control in apublic place adangerous article that isbeing or was
used in or in connection with the commission of a relevant
offence,

the person has in his or her possession or under his or her
control, in contravention of the Drug Misuse and Trafficking
Act 1985, a prohibited plant or a prohibited drug.

A police officer may seize and detain:

@

al or pat of a thing that the police officer suspects on
reasonable grounds is stolen or otherwise unlawfully obtained,
and

Page 14

© 0o N o o »H

11

12
13

14
15
16
17

18
19

20
21
22

23
24
25
26

27
28
29

30

31
32
33



Law Enforcement (Powers and Responsibilities) Bill 2002 Clause 21

Search and seizure powers without warrant Part 4

Division 2

(b) dl or pat of a thing that the police officer suspects on
reasonable grounds may provide evidence of the commission
of arelevant offence, and

(c)  any dangerousarticle, and

(d) any prohibited plant or prohibited drug in the possession or
under the control of a person in contravention of the Drug
Misuse and Trafficking Act 1985,

found as aresult of a search under this section.

22 Power to seize and detain dangerous articles on premises (cf Crimes Act
1900, s 357)

A police officer who islawfully on any premises may seize and detain
any dangerous article that the police officer finds on the premises, if
the police officer suspects on reasonable grounds that the dangerous
article is being or was used in or in connection with the commission
of arelevant offence.

Note. Premises include vessels, vehicles, aircraft and other places.

Searches of persons on arrest or while in custody

23 Power to carry out search on arrest (cf Cth Act, s 3ZE, common law)
(1) A policeofficer who arrestsaperson for an offence or under awarrant,

or who is present at the arrest, may search the person at or after the
time of arrest, if the officer suspects on reasonable grounds that it is
prudent to do so in order to ascertain whether the person is carrying
anything:

(@  that would present a danger to a person, or

(b)  that could be used to assist a person to escape from lawful
custody, or

() that is a thing with respect to which an offence has been
committed, or

(d) thatisathing that will provide evidence of the commission of
an offence, or

() that was used, or is intended to be used, in or in connection
with the commission of an offence.
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Clause 23 Law Enforcement (Powers and Responsibilities) Bill 2002
Part 4 Search and seizure powers without warrant
(2) A police officer who arrests a person for the purpose of taking the
person into lawful custody, or who is present at the arrest, may search
the person at or after the time of arres, if the officer suspects on
reasonable grounds that it is prudent to do so in order to ascertain
whether the person is carrying anything:
(@  that would present a danger to a person, or
(b)  that could be used to assist a person to escape from lawful
custody.
(3) A police officer may seize and detain athing found in asearch if itis
athing of akind referred to in subsection (1) or (2).
(4) Nothingin this section limits section 24.

24 Power to carry out search of person in custody (cf Cth Act, s 3ZH, common

Division 3

law)

A police officer may search a person who is in lawful custody
(whether at apolice station or at any other place) and seize and detain
anything found on that search.

Additional personal search and seizure powers in
public places and schools

25 Definitions

Inthis Division:

dangerous implement means:
(@  adangerous article, or
(b) aknife or

()  any other implement made or adapted for usefor causing injury
to a person, or

(d) anythingintended, by the person having custody of thething, to
be used to injure or menace a person or damage property,

but does not include anything that is of a class or description declared
by the regulations to be excluded from this definition.

knife includes:
@ aknifeblade, and
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Law Enforcement (Powers and Responsibilities) Bill 2002 Clause 25

Search and seizure powers without warrant Part 4

(b) arazor blade, and
()  any other blade,

but does not include anything that is of a class or description declared
by the regulations to be excluded from this definition.

locker includes any facility for the storage of a student’s persond
effects at a school.

26  Power to search for knives and other dangerous implements (cf Summary
Offences Act 1988, s 28A)

(1)

2

3

(4)

®)

(6)

A police officer may request a person who is in a public place or a
school to submit to a frisk search if the police officer suspects on
reasonable grounds that the person has a dangerous implement in his
or her custody.

If the person isin a school and is a student at the school, the police
officer may aso request that the person submit to a search of the
person’s locker at the school and an examination of any bag or other
personal effect that is inside the locker.

For the purposes of this section, the fact that a person is present in a
location with a high incidence of violent crime may be taken into
account in determining whether there are reasonable grounds to
suspect that the person has a dangerous implement in his or her
custody.

In conducting a search of a person under this section, a police officer
must, in the case of asearch of astudent in a school and if reasonably
possible to do so, allow the student to nominate an adult who ison the
school premises to be present during the search.

In conducting a search of a person under this section, a police officer
may request the person to produce either or both of the following:

(@  anything that the police officer has detected or seen on or with
the person during the search and has reasonable grounds to
suspect is a dangerous implement,

(b)  anything detected during the search by an electronic meta
detection devicethat thedeviceindicatesis of ametallic nature.

If a police officer has complied with this section and section 201 in
requesting that a person submit to a search and the person initialy
refusesto submit to the search, the police officer may again request the
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Clause 26 Law Enforcement (Powers and Responsibilities) Bill 2002

Part 4 Search and seizure powers without warrant

person to submit to the search and, in that case, must again warn the
person that failure to submit to the search may be an offence.

Note. Under section 201, a police officer must when making the initial request give
a warning that failure to comply with a request may be an offence.

27 Failure to comply with requests relating to search and dangerous
implements
A person must not, without reasonable excuse:

(@ fail or refuse to produce anything detected or seen on or with
the person in such asearch when requested to do so by apolice
officer in accordance with sections 26 and 201, or

(b) fail or refuse to comply with arequest made by apolice officer
in accordance with sections 26 and 201 for the person to submit
to a search.

Maximum penalty: 5 penalty units.
28 Power to confiscate knives or other dangerous implements (cf Summary
Offences Act 1988, s 28B)
(1) A police officer may, in apublic place or schoal:

(@  take possesson of anything that the police officer has
reasonable grounds to suspect isadangerous implement that is
unlawfully in a person’s custody, and

(b)  confiscate the thing.

(2) Any such confiscated thing is to be dealt with in accordance with
Divison 1 of Part 17.

Division 4 Provisions relating generally to personal searches

29 Application of Division

This Divison applies to any search of a person carried out, or
authorised to be carried out, by a police officer or other person under
this Act (other than an interna search under Division 3 of Part 11),
except as otherwise provided by this Act or the regulations.
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Law Enforcement (Powers and Responsibilities) Bill 2002 Clause 30

Search and seizure powers without warrant Part 4

30 Frisk searches and ordinary searches

31

32

(1)

2

A police officer or other person who is authorised to search a person
may carry out afrisk search or an ordinary search of the person for any
purpose for which the search may be conducted.

In conducting afrisk search, apolice officer or other person may, if the
police officer or other person has asked the person to remove a coat or
jacket, treat the person’s outer clothing as being the person’s outer
clothes after the coat or jacket has been removed.

Strip searches (cf common law)

A police officer or other person who is authorised to search a person
may conduct a strip search of the person if the police officer or other
person suspects on reasonable grounds that it is necessary to conduct
adtrip search of the person for the purposes of the search and that the
seriousness and urgency of the circumstances require the strip search
to be carried out.

Preservation of privacy and dignity during search

)

2

3
(4)

®)
(6)

A police officer or other person who searches a person mugt, asfar as
is reasonably practicable in the circumstances, comply with this
section.

The police officer or other person must inform the person to be
searched of the following matters:

(@  whether the person will be required to remove clothing during
the search,

(b)  why it is necessary to remove the clothing.

The police officer or other person must ask for the person’s co-
operation.

The police officer or other person must conduct the search:

(@ in a way that provides reasonable privacy for the person
searched, and

(b)  asquickly asisreasonably practicable.

The police officer or other person must conduct theleast invasive kind
of search practicable in the circumstances.

The police officer or other person must not search the genital area of
the person searched, or in the case of female or a transgender person
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Clause 32

Part 4

Law Enforcement (Powers and Responsibilities) Bill 2002

Search and seizure powers without warrant

()

(8

©)
(10)

(11

who identifies as a female, the person’s breasts unless the police
officer or person suspects on reasonable groundsthat it is necessary to
do so for the purposes of the search.

A search must be conducted by a police officer or other person of the
same sex as the person searched or by a person of the same sex under
the direction of the police officer or other person concerned.

A search of aperson must not be carried out while the person is being
questioned. If questioning has not been completed before a search is
carried out, it must be suspended while the search is carried out.

A person must be alowed to dress as soon as a search is finished.

If clothing is seized because of the search, the police officer or other
person must ensure the person searched isleft with or given reasonably
appropriate clothing.

In this section:

questioning of a person means questioning the person, or carrying out

an investigation (in which the person participates).

transgender person means a person, whether or not the person is a

recognised transgender person:

(@  who identifies as a member of the opposite sex, by living, or
seeking to live, as amember of the opposite sex, or

(b)  who hasidentified asamember of the opposite sex by living as
amember of the opposite sex, or

()  who, being of indeterminate sex, identifies as a member of a
particular sex by living as amember of that sex,

and includes a reference to the person being thought of as a
transgender person, whether or not the person is, or was, in fact a
transgender person.

33 Rules for conduct of strip searches (cf Cth Act, s 3ZI)

1)

A police officer or other person who strip searches a person must, as
far asis reasonably practicable in the circumstances, comply with the
following:

(@  thestrip search must be conducted in a private area,

(b)  thestrip search must not be conducted in the presence or view
of a person who is of the opposite sex to the person being
searched,
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Law Enforcement (Powers and Responsibilities) Bill 2002 Clause 33

Search and seizure powers without warrant Part 4

2

3

(4)
®)

(6)

()

(8)
©)

()  except as provided by this section, the strip search must not be
conducted in the presence or view of a person whose presence
is not necessary for the purposes of the search.

A parent, guardian or persona representative of the person being
searched may, if it is reasonably practicable in the circumstances, be
present during a search if the person being searched has no objection
to that person being present.

A strip search of achild who is at least 10 years of age but under 18
years of age, or of a person who hasimpaired intellectual functioning,
must, unless it is not reasonably practicable in the circumstances, be
conducted in the presence of a parent or guardian of the person being
searched or, if that is not acceptable to the child or person, in the
presence of another person (other than a police officer) whois capable
of representing the interests of the person and who, as far as is
practicable in the circumstances, is acceptable to the person.

A trip search must not involve a search of a person’s body cavities or
an examination of the body by touch.

A strip search must not involve the remova of more clothes than the
person conducting the search believes on reasonable grounds to be
reasonably necessary for the purposes of the search.

A dtrip search must not involve more visua inspection than the person
conducting the search believes on reasonabl e grounds to be reasonably
necessary for the purposes of the search.

A dtrip search may be conducted in the presence of a medica
practitioner of the opposite sex to the person searched if the person
being searched has no objection to that person being present.

Thissectionisin addition to the other requirements of thisAct relating
to searches.

In this section:
impaired intellectual functioning means.
(@  totd or partial loss of aperson’s menta functions, or

(b) adisorder or mafunction that results in a person learning
differently from a person without the disorder or malfunction,
or
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Clause 33

Part 4

Law Enforcement (Powers and Responsibilities) Bill 2002

Search and seizure powers without warrant

©

a disorder, illness or disease that affects a person’s thought
processes, perceptions of redlity, emotions or judgment, or that
resultsin disturbed behaviour.

Note. Procedures for searches of a more invasive nature are dealt with under the
Crimes (Forensic Procedures) Act 2000.

34 No strip searches of children under 10 years

A strip search must not be conducted on a person who is under the age
of 10 years.

Division 5

Vehicle entry, search and roadblock powers

35 Relevant offences
The following offences are relevant offences for the purposes of this

Division:
(@ indictable offences,
(b)  anoffence against section 545E of the Crimes Act 1900,

(©

an offence against the Weapons Prohibition Act 1998, the
Firearms Act 1996, or a regulation made under either of those
Acts.

36 Power to search vehicles and seize things without warrant (cf Crimes

Act 1900, ss 357, 357E, Police Powers (Vehicles) Act 1998, s 10, Drug Misuse and

Trafficking Act 1985, s 37)

(1) A police officer may, without a warrant, stop, search and detain a
vehicleif the police officer suspects on reasonable grounds that any of
the following circumstances exists:

@

()
©
()

the vehicle contains, or aperson in the vehicle hasin hisor her
possession or under his or her control, anything stolen or
otherwise unlawfully obtained,

the vehicle is being, or was, or may have been, used in or in
connection with the commission of areevant offence,

the vehicle contains anything used or intended to be used in or
in connection with the commission of arelevant offence,

the vehicle is in a public place or school and contains a
dangerous article that is being, or was, or may have been, used
in or in connection with the commission of arelevant offence,
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Law Enforcement (Powers and Responsibilities) Bill 2002 Clause 36

Search and seizure powers without warrant Part 4

2

3)

©

(f)

the vehicle contains, or aperson in the vehicle hasin his or her
possession or under his or her control, a prohibited plant or
prohibited drug in contravention of the Drug Misuse and
Trafficking Act 1985,

circumstances exist on or in the vicinity of a public place or
school that are likely to give rise to a serious risk to public
safety and that the exercise of the powers may lessen the risk.

A police officer may, without awarrant, stop, search and detain aclass
of vehicles on aroad, road related area or other public place or school
if the police officer suspects on reasonable grounds that any of the
following circumstances exist:

@

()

avehicle of the specified class of vehiclesis being, or was, or
may have been, used in or in connection with the commission
of an indictable offence and the exercise of the powers may
provide evidence of the commission of the offence,

circumstances exist on or in the vicinity of a public place or
school that are likely to give rise to a serious risk to public
safety and that the exercise of the powers may lessen the risk.

A police officer may seize and detain:

@

()

©
(d)

al or pat of a thing that the police officer suspects on
reasonable grounds is stolen or otherwise unlawfully obtained,
and

al or pat of a thing that the police officer suspects on
reasonable grounds may provide evidence of the commission
of arelevant offence, and

any dangerous article, and

any prohibited plant or prohibited drug in the possession or
under the control of a person in contravention of the Drug
Misuse and Trafficking Act 1985,

found as aresult of a search under this section.

37 Powers to stop vehicles and erect roadblocks (cf Police Powers
(Vehicles) Act 1998, s 10)

(1) For the purposes of this Act, the following are vehicle roadblock
powers:

@

the power to establish a roadblock (consisting of any
appropriateform of barrier or obstruction preventing or limiting
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Clause 37

Part 4

Law Enforcement (Powers and Responsibilities) Bill 2002

Search and seizure powers without warrant

2

3

(4)

the passage of vehicles) on any specified road, road related area
or other public place or school,

(b)  the power to stop vehicles at aroadblock.

A senior police officer may authorise another police officer to exercise
any or al of the vehicle roadblock powers in respect of any specified
vehicle (or class of vehicles) on a road, road related area or other
public place or school if the senior police officer suspects on
reasonable grounds that:

(@  the vehicle (or avehicle of the specified class of vehicles) is
being, or was, or may have been, used in or in connection with
the commission of an indictable offence and the exercise of the
powersmay provide evidence of the commission of theoffence,
or

(b)  circumstances exist on or in the vicinity of that road, road
related area, place or school that are likely to give rise to a
seriousrisk to public safety and the exercise of the powers may
lessen the risk.

A police officer may exercise vehicle roadblock powers without
obtaining an authorisation by asenior police officer if the police officer
suspects on reasonable grounds that it is necessary to exercise the
powers and that the seriousness and urgency of the circumstances
require the powersto be exercised without obtaining the authorisation.

A police officer who acts under subsection (3) must notify a senior
police officer as soon as practicable and obtain an authorisation for any
ongoing action.

38 Power to give reasonable directions (cf Police Powers (Vehicles) Act 1998,

s 10)

A police officer who exercises a search power under this Division, or
who is authorised to exercise a vehicle roadblock power under this
Division, has the power to give reasonable directions (to facilitate the
exercise of the power) to any person:

(@  inoron the vehicle concerned, or

(b) onorinthevicinity of aroad, road related area or other public
place or schooal.
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Law Enforcement (Powers and Responsibilities) Bill 2002 Clause 39

Search and seizure powers without warrant Part 4

39

40

41

Failure to comply with directions (cf Police Powers (Vehicles) Act 1998, s 10)
A person must not, without reasonable excuse:

(@ fal or refuse to stop a vehicle the person is driving when
directed to do so by a police officer under this Division, or

(b) fail or refuse to comply with any other direction given by a
police officer under this Division.

Maximum pendty: 50 pendty units or 12 months imprisonment, or
both.

Duration and form of roadblock authorisation (cf Police Powers
(Vehicles) Act 1998, s 11)

(1) A roadblock authorisation may be given elther verbaly (including by
telephone, radio or other communication device) or in writing
(including facsmile).

(2) A roadblock authorisation has effect for a period of 6 hours (or such
lesser period as may be specified by the senior police officer giving the
authorisation).

(3) Nothing in this section prevents a senior police officer from giving a
further roadblock authorisation in respect of the same vehicle (or class
of vehicles) on aroad, road related areaor other public place or school.

Record of roadblock authorisation (cf Police Powers (Vehicles) Act 1998, s 12)
(1) A senior palice officer who gives aroadblock authorisation must:

(@ if theauthorisation isin writing—specify the following:

0] the date on, and time at, which the authorisation is
given,

(i)  the vehicle roadblock powers conferred by the
authorisation and theindictable offence or risk to public
safety in respect of which the authorisation is given,

(i)  the road, road related area or other public place or
school in respect of which the authorisation is given,

(iv)  thevehicle (or classof vehicles) in respect of which the
authorisation is given,

(v)  the period of the authorisation if the period is less than
6 hours, or

(b) if theauthorisation isgiven verbally—makearecord as soon as
is reasonably practicable after the giving of the authorisation of
the matters referred to in paragraph (a).
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Clause 41

Part 4

Law Enforcement (Powers and Responsibilities) Bill 2002

Search and seizure powers without warrant

Division 6

(2) A faluretocomply with subsection (1) doesnot invalidate aroadbl ock
authorisation.

Vessel and aircraft entry and search powers

42 Power to search vessels and aircraft and seize things without warrant
(cf Crimes Act 1900, ss 357, 357D, 357E)

(1) A police officer may, without a warrant, stop, search and detain a
vessdl or anaircraft if the police officer suspects on reasonable grounds
that any of the following circumstances exists:

2

3

@

()
©

()

the vessdl or aircraft contains, or a person in the vessel or
arcraft hasin his or her possession or under his or her control,
anything stolen or otherwise unlawfully obtained,

the vessdl or aircraft is being or was used in or in connection
with the commission of arelevant offence,

the vessdl or aircraft contains anything used or intended to be
used in or in connection with the commission of a relevant
offence,

the vessdl or aircraft is in a public place and contains a
dangerous article that is being or was used in or in connection
with the commission of areevant offence.

A police officer may seize and detain:

@

()

©
()

al or pat of a thing that the police officer suspects on
reasonable grounds is stolen or otherwise unlawfully obtained,
and

al or pat of a thing that the police officer suspects on
reasonable grounds may provide evidence of the commission
of arelevant offence, and

any dangerous article, and

any prohibited plant or prohibited drug in the possession or
under the control of a person in contravention of the Drug
Misuse and Trafficking Act 1985,

found as aresult of a search under this section.

The following offences are relevant offences for the purposes of this
section:

@

indictable offences,
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Law Enforcement (Powers and Responsibilities) Bill 2002 Clause 42

Search and seizure powers without warrant Part 4

(b)  an offence against section 545E of the Crimes Act 1900,

() an offence against the Weapons Prohibition Act 1998, the
Firearms Act 1996, or aregulation made under either of those
Acts.

43 Power to board vessels (cf Crimes Act 1900, s 357C)

44

(1) A policeofficer authorised by this section may, without awarrant, with

as many other police officers as he or she thinks necessary, take the

actions set out in subsection (2) if the police officer suspects on

reasonable grounds that it is necessary to do so:

(@ toprevent, on avessd, injury to people or damage to property
by fire or otherwise, or

(b)  to preserve peace and good order on avessd, or

() toprevent, detect or investigate any offencethat may be, or may
have been, committed on avessd.

(2) The police officer may take any one or more of the following actions:

(@  enterinto any part of any vessd,
(b)  search and inspect the vessd,

() takeadl necessary measuresfor preventing, on thevessd, injury
to persons or damage to property by fire or otherwise,

(d) takeal necessary measuresfor preserving peace and good order
on the vessdl or for preventing, detecting or investigating any
offences that may be, or may have been, committed on the
vessl.

(3) Thefollowing police officers are authorised by this section:

(@  apolice officer of or above the rank of sergeant,
(b)  apolice officer in charge of a police station,
(c)  apolice officer in charge of a police vessd.

Power to search aircraft for safety reasons (cf Crimes Act 1900, s 357A)
(1) An authorised person may, without a warrant, search an aircraft, any

person on board or about to board an aircraft, or any luggage or freight
on board an aircraft, or about to be placed on board an aircraft, if the
person suspects on reasonable grounds that an offence involving the
safety of the aircraft is being, or was, or may have been, or may be,
committed on board or in relation to the aircraft.
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Clause 44 Law Enforcement (Powers and Responsibilities) Bill 2002

Part 4

Search and seizure powers without warrant

45

(2) Thefollowing persons are authorised persons for the purposes of this
section:
(@  thecommander of the aircraft,

(b)  aperson authorised in writing by an authorised officer, on the
basis of a suspicion referred to in subsection (1), to carry out a
search under this section.

(3) A search of aperson conducted under this section must be conducted
by a person of the same sex as the person being searched.

Search powers relating to prohibited plants and prohibited drugs (cf Drug
Misuse and Trafficking Act 1985, s 37)

(1) A policeofficer authorised by this section may, without awarrant, with
as many other police officers as he or she thinks necessary, take the
actions set out in subsection (2) if the police officer reasonably
suspects that there is in a vessel or aircraft a prohibited plant or
prohibited drug that is, in contravention of the Drug Misuse and
Trafficking Act 1985, in the possession or under the control of any

person.
(2) The police officer may take the following actions:
(&  sop and detain the vessel or aircraft,
(b)  enter into any part of the vessdl or aircraft,
()  search and inspect the vessd or aircraft.
(3) Thefollowing police officers are authorised by this section:
(@  apoalice officer of or above the rank of sergeant,
(b)  apolice officer in charge of a police station,
(c)  apolice officer in charge of a police vessd.
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Law Enforcement (Powers and Responsibilities) Bill 2002 Clause 46

Search and seizure powers with warrant or other authority Part 5

Part 5 Search and seizure powers with warrant or other
authority

Note. Safeguards relating to the exercise of powers under this Part are set out in Parts 15

and 17.

Division 1

46 Definitions

Definitions

(1) InthisPart:
occupier’ s notice means an occupier’ s notice referred to in section 67.
telephone warrant means a warrant referred to in section 61.

(2) A referenceinthisPart to an offenceincludesareferenceto an offence
that there are reasonable grounds for believing has been, isbeing, or is
to be, committed (as the case requires).

(3) For the purposes of this Part, a thing is connected with a particular

offenceif itis

(@  athing with respect to which the offence has been committed,
or

(b) athing that will provide evidence of the commission of the
offence, or

(0 athing that was used, or is intended to be used, in or in
connection with the commission of the offence.

Division 2 Police powers relating to warrants

47 Power to apply for warrant for particular offences (cf Search Warrants
Act 1985, s 5, Crimes Act 1900, ss 357EA, 578D)

(1) A policeofficer may apply to an authorised officer for asearch warrant
if the police officer believes on reasonable grounds that there is or,
within 72 hours will be, in or on any premises:

@
()
©

athing connected with a particular indictable offence, or
athing connected with a particular firearms offence, or

athing connected with aparticul ar prohibited weapons offence,
or
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Clause 47

Part 5

Law Enforcement (Powers and Responsibilities) Bill 2002

Search and seizure powers with warrant or other authority

48

2

3)

(d)  athing connected with a particular narcotics offence, or

()  athing connected with a particular child pornography offence,
or

()  athing stolen or otherwise unlawfully obtained.

Without limiting subsection (1), a police officer may apply to an
authorised officer for a search warrant if the police officer believeson
reasonable grounds that a child prostitution offence has recently been
committed, isbeing committed or, within 72 hourswill be committed,
on or with respect to premises.

In this section:

child pornography offence means an offence under section 578B or
578C of the Crimes Act 1900.

child prostitution offence means an offence under section 91D, 91E,
91F or 91G of the Crimes Act 1900.

firearms offence means an offence under the Firearms Act 1996, the
Weapons Prohibition Act 1998 or a regulation made under either of
those Acts, being an offence committed in respect of afirearm or a
prohibited wegpon within the meaning of those Acts.

nar cotics offence means:

(@  anoffenceunder the Poisonsand Therapeutic Goods Act 1966,
or regulations under that Act, being an offence committed in
respect of:

0] a restricted substance prescribed for the purposes of
section 16 of that Act, or
(i)  adrug of addiction within the meaning of that Act, or

(b)  an offence under the Drug Misuse and Trafficking Act 1985 or
regulations under that Act.

Issue of warrant (cf Search Warrants Act 1985, s 6, Crimes Act 1900, s 357EA)

An authorised officer to whom an application for a search warrant is
made may, if satisfied that there are reasonable grounds for doing so,
issue a search warrant authorising any police officer:

(@  toenter the premises, and

(b) to search the premises for things of a kind referred to in
section 47 (2).
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Law Enforcement (Powers and Responsibilities) Bill 2002 Clause 49

Search and seizure powers with warrant or other authority Part 5

49 Seizure of things pursuant to warrant (cf Search Warrants Act 1985, s 7)

50

51

52

(1) A policeofficer executing asearch warrant issued under this Division:

(@  may seize and detain a thing mentioned in the warrant, and

(b)  may, inaddition, seize and detain any other thing that the police
officer findsin the course of executing the warrant and that the
police officer believes on reasonable groundsis connected with
any offence.

(2) The power to seize and detain athing includes:

(@  apower to remove the thing from the premises where it is
found, and

(b)  apower to guard the thing in or on those premises.

Note. For the disposal of things seized pursuant to a search warrant, see
Division 2 of Part 17.

Search of persons pursuant to warrant (cf Search Warrants Act 1985, s 8)

A police officer executing a search warrant issued under this Division
may search a person found in or on the premises whom the police
officer reasonably suspects of having athing mentioned in the warrant.
Note.

1 Under section 99 a police officer may arrest and take before an authorised
officer to be dealt with according to law any person found in or on the
premises whom the police officer suspects on reasonable grounds of
having committed an offence.

2 Division 4 of Part 4 contains provisions generally applicable to searches of
persons.

Inquiries pursuant to warrant related to child prostitution offences

Without limiting any other powers under this Division, apolice officer
executing a search warrant issued under this Division in relation to an
offence under section 91D, 91E, 91F or 91G of the Crimes Act 1900
may make in the premises the subject of the warrant inquiries relating
to any such offence.

Obstruction or hindrance of person executing warrant (cf Search Warrants
Act 1985, s 9)

A person must not, without reasonable excuse, obstruct or hinder a
person executing a warrant issued under this Division.

Maximum penalty: 100 penalty unitsor 2 yearsimprisonment, or both.
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Clause 53

Part 5

Law Enforcement (Powers and Responsibilities) Bill 2002

Search and seizure powers with warrant or other authority

Division 3

Notices to produce documents

53 Notices to produce documents

54

55

56

(1)

2

A policeofficer who believes on reasonable groundsthat an authorised
deposit-taking institution hol ds documentsthat may be connected with
an offence committed by someone else may apply to an authorised
officer for a notice to produce the documents.

An application under this section may be, but is not required to be,
made instead of an application for a search warrant.

Note. For provisions relating generally to applications for notices to produce
documents and other matters, see section 59.

Issue of notice to produce documents

D)

@)

3

An authorised officer to whom an application for a notice to produce
documents is made may issue a notice to produce documents if
satisfied that there are reasonable grounds for suspecting that:

(@  the authorised deposit-taking institution holds documents that
may be connected with an offence, and

(b) theingtitution isnot a party to the offence.

The authorised officer may, in the notice, specify that the documents
are to be produced to a police officer within a stated time and at a
stated place and in a stated form (whether electronic or otherwise).

A police officer must give the notice to the authorised deposit-taking
ingtitution named in the notice as soon as reasonably practicable after
it isissued.

Information in application for notice to produce documents

Without limiting the application of section 54 to notices to produce
documents, an authorised officer must not issue a notice to produce
documents unless the application for the notice includes the name of
the authorised deposit-taking ingtitution the subject of the application.

Claims of privilege

(1)

If, under a notice to produce documents, an authorised deposit-taking
ingtitution claims that documents required to be produced contain
communications between the institution and someone else that may
not, in proceedings, be adduced under Division 1, 1A or 3 of Part 3.10
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Law Enforcement (Powers and Responsibilities) Bill 2002 Clause 56

Search and seizure powers with warrant or other authority Part 5

57

@

3

(1)

2

of the Evidence Act 1995, the police officer musgt, if the police officer
proposes to proceed to enforce the notice, as soon as reasonably
practicable, apply to a Magidtrate for an order for access to the
documents.

A Magistrate may, on application made under this section in respect of
a document, make one of the following orders:

(@ that the police officer be given access to the document,

(b)  that the documents be given to the police officer and copied by
the police officer and the original document be returned to the
authorised deposit-taking institution,

() that the document is not required to be produced by the
authorised deposit-taking institution.

If an order is made under subsection (2) (b):

(@  apolice officer is authorised, if the document is in eectronic
form, to produce a hard copy of the information contained in
the document, and

(b)  the order may include a condition that the document must, on
the request of a police officer, be produced to a court hearing a
proceeding for an offence for which the document isto be used
as evidence.

Obligations and liability of authorised deposit-taking institution

An authorised deposit-taking institution is not subject to any action,
ligbility, claim or demand for complying with, or producing something
in the honest belief that it was complying with a notice to produce
documents or an order of a Magistrate under this Division.

An authorised deposit-taking institution, or an officer of an authorised
deposit-taking ingtitution, must not, without reasonable excuse, fail or
refuse to comply with a notice to produce documents.

Maximum penalty: 100 pendty unitsor 2 yearsimprisonment, or both.

58 Produced document taken to be seized

A document produced under this Division istaken to have been seized
under this Act.
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Clause 59

Part 5

Law Enforcement (Powers and Responsibilities) Bill 2002

Search and seizure powers with warrant or other authority

Division 4

Provisions relating generally to warrants and
notices to produce documents

59 Application of Division

60

(1)

2

3

(4)

This Division applies to the following warrants:
(@  search warrantsissued to police officers under Division 2,

(b) search warrants issued under a provison specified in
Schedule 2,

()  crime scene warrants issued under Part 7,
(d  warrantsissued under Divison 1 of Part 11,

()  search warrants issued under a provision of, or a provison
made under, an Act, being a provision that provides that this
Divison applies to a search warrant issued under that
provision.

This Division (other than sections 67 and 68 and sections 61 (7) and
73 (6) (d), to the extent they require an occupier’s notice) applies to
noticesto produce documentsissued under Division 3inthesameway
asit appliesto warrants.

This Division (other than sections 67 and 68 and sections 61 (7) and
73 (6) (d), to the extent they require an occupier’s notice) applies to
warrants issued under Part 6 and Division 2 of Part 11.

Sections 60 (2), (3) and (4), 61 (2)—«8), 63-66, 75 and 76 apply to
detention warrants issued under Part 9.

Application for warrant in person (cf Search Warrants Act 1985, s 11)

(1)
2

3
(4)

An gpplication for awarrant must bein writing in the form prescribed
by the regulations and must be made by the gpplicant in person.

An authorised officer must not issue a warrant unless the information
given by the agpplicant in or in connection with the application is
verified before the authorised officer on oath or affirmation or by
affidavit.

An authorised officer may administer an oath or affirmation or take an
affidavit for the purposes of an application for awarrant.

This section does not apply to a telephone warrant.
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Law Enforcement (Powers and Responsibilities) Bill 2002 Clause 61

Search and seizure powers with warrant or other authority Part 5

61 Telephone warrant (cf Search Warrants Act 1985, s 12)

(1)

2

3
(4)

)

(6)

(7)

A person may apply by telephone for a warrant.
Note. Telephone includes radio, facsimile and any other communication device.

An authorised officer must not issue awarrant on an gpplication made
by telephone unless the authorised officer is satisfied that the warrant
is required urgently and that it is not practicable for the application to
be made in person.

An application must be made by facsmileif the facilitiesto do so are
readily available for that purpose.

If it is not practicable for an application for a warrant to be made by
telephone directly to an authorised officer, the application may be
transmitted to the authorised officer by another person on behalf of the
applicant.

An authorised officer who issuesawarrant on an application made by
telephone must:

(@  complete and sign the warrant, and

(b)  furnish the warrant to the person who made the application or
inform that person of the terms of the warrant and of the date
and time when it was signed, and

(¢ in the case of a search warrant, prepare and furnish an
occupier's notice to the person who made the application or
inform the person of the terms of the occupier’ s notice.

If a warrant is issued on an application made by telephone, the
applicant:

(@ in a case where the applicant was not furnished with the
warrant—must complete a form of warrant in the terms
indicated by the authorised officer under subsection (5) and
write on it the name of that authorised officer and the date and
time when the warrant was signed, and

(b)  in the case of a search warrant where the applicant was not
furnished with an occupier’ s notice—must complete aform of
occupier's notice in the terms indicated by the authorised
officer under subsection (5).

A form of warrant and a form of occupier’s notice so completed is
taken to be a warrant issued, and an occupier’s notice prepared and
furnished, in accordance with this Act.
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Clause 61

Part 5

Law Enforcement (Powers and Responsibilities) Bill 2002

Search and seizure powers with warrant or other authority

62

(8

A warrant or occupier’s notice is to be furnished by an authorised
officer by transmitting it by facsmile, if the facilities to do so are
readily available, and the copy produced by that transmission istaken
to be the origina document.

Information in application for warrant (cf Search Warrants Act 1985, s 12A)

(1)

2

3

4)

An authorised officer must not issue a warrant unless the gpplication
for the warrant includes the following information:

(&  detailsof the authority of the applicant to make the application
for the warrant,

(b)  the grounds on which the warrant is being sought,

() the address or other description of the premises the subject of
the application,

(d) if thewarrant isrequired to search for aparticular thing—afull
description of that thing and, if known, itslocation,

(e if a previous agpplication for the same warrant was
refused—details of the refusa and any additiona information
required by section 64,

()  any other information required by the regulations.

An authorised officer, when determining whether there are reasonable
grounds to issue a warrant, is to consider (but is not limited to
considering) the following matters:

(@  the rdiahility of the information on which the application is
based, including the nature of the source of the information,

(b) if thewarrant is required to search for athing in relation to an
aleged offence—whether there is sufficient connection
between the thing sought and the offence.

The applicant must provide (either orally or in writing) such further
information as the authorised officer requires concerning the grounds
on which the warrant is being sought.

Nothing in this section requires an applicant for awarrant to disclose
the identity of a person from whom information was obtained if the
applicant is satisfied that to do so might jeopardise the safety of any

person.
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Law Enforcement (Powers and Responsibilities) Bill 2002 Clause 63

Search and seizure powers with warrant or other authority Part 5

63 False or misleading information in applications (cf Search Warrants
Act 1985, s 12B)

64

65

1)

2
3

A person must not, in or in connection with an application for a
warrant, give information to an authorised officer that the person
knows to be false or mideading in a materid particular.

Maximum penalty: 100 penalty units or imprisonment for 2 years, or
both.

This section appliesto an application by telephone aswell asin person.

This section applies whether or not the information given is aso
verified on oath or affirmation or by affidavit.

Further application for warrant after refusal (cf Search Warrants Act 1985,
s 12C)

1)

2

If an application by a person for awarrant is refused by an authorised
officer, that person (or any other person who is aware of the
application) may not make a further application for the same warrant
to that or any other authorised officer unless the further application
provides additiond information that justifies the making of the further
application.

However, afurther gpplication may be made to aMagistrate following
a refusa to issue the warrant by an authorised officer who is not a
Magistrate whether or not additiona information is provided in the
further application. Only one such further application may be madein
any particular case.

Record of proceedings before authorised officer (cf Search Warrants
Act 1985, s 13)

1)

2

An authorised officer who issues awarrant must cause a record to be
made of all relevant particulars of the grounds the authorised officer
has relied on to justify the issue of the warrant.

The regulations may make provision for or with respect to:

(&  the keeping of records in connection with the issue and
execution of warrants, and

(b)  theinspection of any such records, and
()  any other matter in connection with any such records.

Page 37

© 00 ~NOo O~ W NP

=
o

11
12

13
14
15
16
17
18

19
20
21
22
23

24
25

26
27
28

29

30
31

32
33



Clause 65

Part 5

Law Enforcement (Powers and Responsibilities) Bill 2002

Search and seizure powers with warrant or other authority

66

67

(3) Any matter that might disclose the identity of a person must not be
recorded pursuant to this section if the authorised officer is satisfied

that to do so might jeopardise the safety of any person.

Form of warrant (cf Search Warrants Act 1985, s 14)

A warrant is to be in the form prescribed by the regulations.

Notice to occupier of premises entered pursuant to warrant (cf Search
Warrants Act 1985, s 15)

(1) Anauthorised officer isto prepare and give an occupier’ snotice to the
person to whom the authorised officer issues awarrant.

(2) An occupier’s notice:

@
()

©

isto bein the form prescribed by the regulations, and

must specify the following:

0] the name of the person who applied for the warrant,

(i)  the name of the authorised officer who issued the
warrant,

(iii))  the date and the time when the warrant was issued,

(iv)  the address or other description of the premises the
subject of the warrant, and

must contain a summary of the nature of the warrant and the
powers conferred by the warrant.

(3) A person executing awarrant must:

(4)

@

()

on entry into or onto the premises or as soon as practicable after
entry, servethe occupier’ snotice on aperson who appearsto be
an occupier of the premises and to be of or above the age of 18
years, or

if no such person is then present in or on the premises, serve
the occupier’s notice on the occupier of the premises, ether
persondly or in such other manner as the authorised officer
who issued the warrant may direct, as soon as practicable after
executing the warrant.

Service of an occupier’s notice pursuant to subsection (3) (b) may be
postponed by the authorised officer who issued the warrant if that
authorised officer is satisfied that there are reasonable grounds for the
postponement.
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Law Enforcement (Powers and Responsibilities) Bill 2002 Clause 67

Search and seizure powers with warrant or other authority Part 5

68

69

70

71

72

(5) Service of an occupier’s notice pursuant to subsection (3) (b) may be
postponed on more than one occasion, but must not be postponed on
any one occasion for aperiod exceeding 6 months.

Announcement before entry (cf Search Warrants Act 1985, s 15A)
(1) Oneof the persons executing awarrant must, before any of the persons
executing the warrant enters the premises:

(@  announce that the person is authorised by the warrant to enter
the premises, and

(b) give any person then in or on the premises an opportunity to
alow entry into or onto the premises.

(2) A person executing a warrant is not required to comply with this
section if the person believes on reasonable grounds that immediate
entry isrequired to ensure the safety of any person or to ensure that the
effective execution of the warrant is not frustrated.

Duty to show warrant (cf Search Warrants Act 1985, s 16)

A person executing awarrant must produce the warrant for inspection
by an occupier of the premises if requested to do so by that occupier.

Use of force to enter premises (cf Search Warrants Act 1985, s 17)

(1) A person authorised to enter premises pursuant to a warrant may use
such force as is reasonably necessary for the purpose of entering the
premises.

(2) A person authorised to search premises pursuant to a warrant may, if

it is reasonably necessary to do o, break open any receptacle in or on
the premises for the purposes of that search.

Use of assistants to execute warrant (cf Search Warrants Act 1985, s 18)

A person may execute a warrant with the aid of such assstants asthe
person considers necessary.

Execution of warrant by day or night (cf Search Warrants Act 1985, s 19)

(1) A warrant may be executed by day, but must not be executed by night
unless the authorised officer, by the warrant, authorises its execution
by night.
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Clause 72

Part 5

Law Enforcement (Powers and Responsibilities) Bill 2002

Search and seizure powers with warrant or other authority

73

2

3

An authorised officer is not to authorise the execution of awarrant by
night unless satisfied that there are reasonable grounds for doing so.
Those grounds include (but are not limited to) the following:

(@  theexecution of the warrant by day is unlikely to be successful
because, for example, it isissued to search for athing that is
likely to be on the premises only at night or other relevant
circumstances will only exist at night,

(b) thereislikdy to be lessrisk to the safety of any person if it is
executed by night,

()  anoccupierislikely to beon the premisesonly at night to alow
entry without the use of force.

In this section:
by day means during the period between 6 am and 9 pm on any day.

by night means during the period between 9 pm on any day and 6 am
on the following day.

Expiry of warrant (cf Search Warrants Act 1985, s 20)

)

2

3)

(4)

A warrant ceases to have effect:

(@&  exceptinthe case of atelephone warrant—at the time specified
in the warrant for its expiry, or

(b)  inthe case of a telephone warrant—on the expiration of the
period of 24 hours after its issue, or

(¢ if it is withdrawn by the authorised officer who issued the
warrant, or

(d)  whenitisexecuted,
whichever first occurs.

An authorised officer who issues a warrant (other than a telephone
warrant) must specify in the warrant the time when the warrant isto
expire.

Thetime so specified isto be 72 hours after the issue of the warrant or,
if the authorised officer issatisfied that the warrant cannot be executed
within 72 hours, any time within a further period not exceeding 72
hours.

A warrant that expires 72 hours after itsissue may be extended by the
authorised officer who issued the warrant if the authorised officer is
satisfied that the warrant cannot be executed within 72 hours.
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Law Enforcement (Powers and Responsibilities) Bill 2002 Clause 73

Search and seizure powers with warrant or other authority Part 5

74

(5) Thetimefor expiry of awarrant may be extended only once.
(6) Any such extension:

@
()

©
()

must not extend the period for which the warrant has effect
beyond 144 hours after itsissue, and

must be made on the application of the person to whom the
warrant was issued or any other person who is authorised to
execute the warrant, and

must be made before the expiry of the warrant, and

must be made by issuing a replacement warrant and occupier’s
notice.

(7) If no time of expiry is specified in a warrant, the warrant expires 72
hours after itsissue.

Report to authorised officer on execution of warrant (cf Search Warrants
Act 1985, s 21)

(1) The person to whom a warrant is issued must furnish a report in
writing to the authorised officer who issued the warrant:

@
(b)

©
()

©

(f)

stating whether or not the warrant was executed, and

if thewarrant was executed—setting out briefly theresult of the
execution of the warrant (including a brief description of
anything seized), and

if the warrant was not executed—setting out briefly the reasons
why the warrant was not executed, and

in the case of a search warrant—stating whether or not an
occupier's notice has been served in connection with the
execution of the warrant, and

in the case of a telephone warrant—containing a copy of the
form of warrant and, in the case of a search warrant, the form
of occupier’s notice if those documents were not furnished to
the person, and

containing such other particulars as may be prescribed by the
regulations.

(2) Thereport must be furnished within 10 days after the execution of the
warrant or the expiry of the warrant, whichever first occurs.
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Clause 75

Part 5

Law Enforcement (Powers and Responsibilities) Bill 2002

Search and seizure powers with warrant or other authority

75 Death, absence of authorised officer who issued warrant (cf Search
Warrants Act 1985, s 22)

If the authorised officer who issued awarrant has died, has ceased to
be an authorised officer or is absent:

@
()

areport required to be furnished to that authorised officer under
section 74, or

a power execisable by that authorised officer under
section 67 (3) (b) or (4) or 73 (4),

must be furnished to, or may be exercised by, asthe case may be, any
other authorised officer.

76 Defects in warrants (cf Search Warrants Act 1985, s 23)

A warrant is not invaidated by any defect, other than a defect that
affects the substance of the warrant in amateria particular.

Division 5

Miscellaneous

77 Abolition of common law search warrants (cf Search Warrants Act 1985,

s 24)

Any common law power conferred on a justice of the peace or any
other person to issue awarrant authorising a person to enter premises
for the purpose of searching for stolen goods or any other thing
continues to be abolished.

78 Ministerial

arrangements for things seized in connection with

extra-territorial offences (cf Search Warrants Act 1985, s 24A)
(1) Inthissection:
appropriate authority means.

@

()

in relation to another State or a Territory (other than the
Augtralian Capital Territory)—an authority exercising, in
relation to the Police Force of that State or Territory, functions
corresponding to those of the Commissioner inrelationto NSW
Police, or

in relation to the Audrdian Capitad Territory—the
Commissioner of the Australian Federa Police.
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Law Enforcement (Powers and Responsibilities) Bill 2002 Clause 78

Search and seizure powers with warrant or other authority Part 5

79

80

(2) TheMinister may enter into arrangements with a Minister of another
State or a Territory under which:

things seized under this Act that may be relevant to the
investigation of an offence against the law of that other State or
Territory:

@

()

(i)

(if)

areto be transmitted to the appropriate authority in that
State or Territory for the purposes of the investigation
of, or proceedings in respect of, that offence, and
when no longer required for the purposes of any such
investigation or proceedings, are (unless disposed of by
order or direction of a court or Magistrate) to be
returned to the Commissioner of Police, and

things seized under the law of that other State or Territory that
may be relevant to the investigation of an offence againgt the
law of this State:

)
(ii)

areto betransmitted to the Commissioner of Police, and
when no longer required for the purposes of the
investigation of an offence, or proceedingsin respect of
an offence, are (unless disposed of by order or direction
of a court or Magistrate) to be returned to the
appropriate authority in the State or Territory in which
they were seized.

(3) Thissection has effect despite Divison 2 of Part 17.

References in other Acts to “authorised justice” or “authorised officer”
(cf Search Warrants Act 1985, s 24B)

A reference in any other Act to an authorised justice or authorised

officer in relation to awarrant to which Division 4 appliesisto beread
as areference to an authorised officer within the meaning of this Act.

Application of warrant provisions (cf Search Warrants Act 1985, s 26)

(1) Theregulations may apply, to and in respect of search warrantsissued
under the National Electricity (NSW) Law, such of the provisions of

2

this Part and Parts 15 and 17 as are specified in the regulations and are

not inconsistent with that Law.

Theregulations may apply, to and in respect of search warrantsissued

under the Gas Pipdines Access (New South Wales) Law, such of the
provisons of this Part and Parts 15 and 17 as are specified in the
regulations and are not incongistent with that Law.
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Clause 81 Law Enforcement (Powers and Responsibilities) Bill 2002

Part 6 Search, entry and seizure powers relating to domestic violence offences

Part 6 Search, entry and seizure powers relating to
domestic violence offences

Note. Safeguards relating to the exercise of powers under this Part are set out in Parts 15
and 17.

81 Definitions
(1) InthisPart:

domestic violence offence means a persona violence offence
committed against:

(@  apersonwhoisor hasbeen married to the person who commits
the offence, or

(b)  aperson who has or has had a de facto relationship, within the
meaning of the Property (Relationships) Act 1984, with the
person who commits the offence, or

(c)  aperson who has or has had an intimate persona relationship
with the person who commits the offence, whether or not the
intimate relationship involves or hasinvolved arelationship of
asexua nature, or

(d  aperson whoisliving with or haslived in the same household
or other resdential facility as the person who commits the
offence, or

() aperson who hasor has had ardationship involving his or her

dependence on the ongoing paid or unpaid care of the person
who commits the offence, or

()  aperson who is or has been a reative (within the meaning of
subsection (2)) of the person who commits the offence.

occupier of a dwelling means a person immediately entitled to
possession of the dwelling.

personal violence offence means:

(@  an offence under, or mentioned in, section 19, 24, 27, 28, 29,
30, 33, 33A, 35, 39, 41, 44, 46, 47, 48, 49, 58, 59, 61, 61B,
61C, 61D, 61E, 61, 61J, 61K, 61L, 61M, 61N, 610, 195, 196,
198, 199, 200 or 562I of the Crimes Act 1900, or

(b)  an offence of attempting to commit an offence referred to in
paragraph (a).
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Law Enforcement (Powers and Responsibilities) Bill 2002 Clause 81

Search, entry and seizure powers relating to domestic violence offences Part 6

(2) For the purposes of the definition of domestic violence offence, a
person is arelative of aperson (the other person):

@

()

if the person is:

0] afather, mother, grandfather, grandmother, step-father,
step-mother, father-in-law or mother-in-law, or

(i)  a son, daughter, grandson, grand-daughter, step-son,
step-daughter, son-in-law or daughter-in-law, or

(@iii))  abrother, sster, half-brother, half-sister, brother-in-law
or sster-in-law, or

(iv)  anuncle, aunt, uncle-in-law or aunt-in-law, or

(v)  anephew or niece, or

(vi) acousn,

of the other person, or

if the person isin ade facto relationship, within the meaning of
the Property (Relationships) Act 1984, with somebody e se (the
person’s partner)—if the other personiis:

(i)

(ii)
(iii)
(iv)

(v)
(Vi)

a father, mother, grandfather, grandmother, step-father
or step-mother, or

a son, daughter, grandson, grand-daughter, step-son or
step-daughter, or

abrother, sgter, half-brother or half-ster, or

an uncle or aunt, or

anephew or niece, or

acousin,

of the person’s partner.

82 Entry by invitation (cf Crimes Act 1900, s 357F)

(1) A palice officer who believes on reasonable grounds that a domestic
violence offence is being, or may have been recently, committed, or is
imminent, or islikely to be committed, in any dwelling may, if invited
to do so by a person who apparently resides in the dwelling (whether
or not the person is an adult) enter the dwelling and remain in the
dwelling for any of the following purposes:

to investigate whether a domestic violence offence has been
committed,

to take action to prevent the commission or further commission
of adomestic violence offence.

@
()
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Clause 82 Law Enforcement (Powers and Responsibilities) Bill 2002
Part 6 Search, entry and seizure powers relating to domestic violence offences
(2) However, apoliceofficer may not enter or remainin adwelling merely
because of any such invitation if:
(@  authority to so enter or remain is expresdy refused by an
occupier of the dwelling, and
(b)  the police officer is not otherwise authorised (whether under
this or any other Act or law or subsection (3)) to so enter or
remain.
(3) A police officer may exercise a power to enter and remain in a

dwelling if the invitation to enter and remain was given by a person
whom the police officer believesto be the person on whom adomestic
violence offence is being, or may have been recently, committed, or is
imminent, or islikely to be committed in the dwelling even though an
occupier of the dwelling expressy refuses authority to the police
officer to do so.

83 Entry by warrant where entry denied (cf Crimes Act 1900, s 357G)

1)

2

A police officer may apply to an authorised officer for awarrant if the
police officer:

(&  hasbeen denied entry to a specified dwelling, and

(b)  the police officer suspects that:

0] adomestic violence offenceis being, or may have been
recently, committed, or is imminent, or is likely to be
committed in the dwelling, and

(i)  itisnecessary for apolice officer to enter the dwelling
immediately in order to investigate whether a domestic
violence offence has been committed or to take action
to prevent the commission or further commission of a
domestic violence offence.

Anauthorised officer may, if satisfied that there are reasonable grounds
for the police officer’ ssuspicion, issueawarrant authorising any police
officer:

(&  toenter the dwelling, and

(b)  to investigate whether a domestic violence offence has taken
place or to take action to prevent the commission or further
commission of adomestic violence offence, or both.

Note. For provisions relating to applications for warrants, and other related
matters, see section 59.
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Law Enforcement (Powers and Responsibilities) Bill 2002 Clause 84

Search, entry and seizure powers relating to domestic violence offences Part 6

84

85

86

Obstruction or hindrance of person executing warrant (cf Search
Warrants Act 1985, s 9)
A person must not, without reasonable excuse, obstruct or hinder a
person executing awarrant issued under this Part.

Maximum penalty: 100 penalty units or imprisonment for 2 years, or
both.

Powers that may be exercised on entry into premises (cf Crimes Act 1900,

s 357H)

(1) A police officer who enters a dwelling pursuant to a power conferred
by or under this Part is to take only the action in the dwelling that is
reasonably necessary:

(@ toinvestigate whether a domestic violence offence has been
committed, and

(b)  torender aid to any person who appears to be injured, and
() toexerciseany lawful power to arrest a person, and

(d)  toprevent thecommission or further commission of adomestic
violence offence.

(2) A palice officer who so enters a dwelling must inquire as to the
presence of any firearmsin the dwelling and, if informed that there is
or are afirearm or firearms, must take all such action asis reasonably
practicableto search for and to seize and detain thefirearm or firearms.

(3) A police officer who so enters adwelling isto remain in the dwelling
only aslong asis necessary to takethe actionsrequired or permitted by
this Part.

Police may enter and search for firearms (cf Crimes Act 1900, s 3571)

(1) A police officer who, on an inquiry under section 85, is informed that
there is no firearm in the dwelling but who believes on reasonable
groundsthat thereis or are afirearm or firearmsin the dwelling, must
apply to an authorised officer for the issue of a search warrant.

(2) A police officer who believes on reasonable grounds that:

(& a domedtic violence offence is being, or may have been
recently, committed, or is imminent, or is likely to be
committed, otherwise than in a dwelling, and
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Clause 86

Part 6

Law Enforcement (Powers and Responsibilities) Bill 2002

Search, entry and seizure powers relating to domestic violence offences

3)

(4)

(b)  any of the persons concerned may have afirearmin adwelling,
must apply to an authorised officer for the issue of a search warrant.

In addition to any other powers of an authorised officer under Part 5,
an authorised officer who issues a search warrant that a police officer
is required to apply for under this section may, in the warrant,
authorise any police officer:

(@  toenter and search the dwelling concerned for firearms, and
(b) to seize and detain any firearms that may be found in the
dwelling.

This section does not apply to a police officer if the circumstances are
such that the police officer has power to search and seize a dangerous
article under another provision of this Act or another law.

87 Search and seizure powers (cf Crimes Act 1900, s 357)

A police officer who enters adwelling under a power conferred by or
under this Act and who believes, on reasonable grounds, that:

(& adangerousarticleisin the dwelling, and

(b) that the dangerous articleisbeing, or was, or may have been or
may be used to commit a domestic violence offence,

may search the dwelling for the dangerous article and seize and detain
the dangerous article.
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Law Enforcement (Powers and Responsibilities) Bill 2002 Clause 88

Crime scenes

Part 7

Part 7 Crime scenes

Note. Safeguards relating to the exercise of powers under this Part are set out in Part 15.

88

89

90

Crime scene powers may be exercised if police officer lawfully on
premises

A police officer who is lawfully on premises (whether by authority of
a crime scene warrant or for any other lawful reason) may:

(@  esablish acrime scene, and
(b)  exercise crime scene powers in accordance with this Part, and
(c)  day on the premises for those purposes.

Application of Part to premises

)
2

This Part applies to premises of any kind, whether or not a public
place.

Despite any other provision of this Part, a police officer may exercise
crime scene powers a a crime scene in a public place without
obtaining a crime scene warrant and the provisions of this Part apply
accordingly.

When crime scene may be established

A crime scene may be established on premisesby apolice officer if the
police officer suspects on reasonable grounds that:

(@  anoffence committed in connection with atraffic accident that
has resulted in the death of or serious injury to a person is
being, or was, or may have been, committed on the premises
and that it is reasonably necessary to establish acrime scenein
or on the premises to preserve, or search for and gather,
evidence of the commission of that offence, or

(b) aseriousindictable offenceisbeing, or was, or may have been,
committed on the premises and it is reasonably necessary to
establish a crime scene in or on the premises to preserve, or
search for and gather, evidence of the commission of that
offence, or
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Clause 90 Law Enforcement (Powers and Responsibilities) Bill 2002

Part 7

Crime scenes

91

92

()  theremay bein or on the premises evidence of the commission
of a serious indictable offence that may have been committed
elsawhere and it is reasonably necessary to establish a crime
scene in or on the premises to preserve, or search for and
gather, evidence of the commission of that offence.

Establishment of crime scene

(1) A police officer may establish a crime scene on premises in any way
that is reasonably appropriate in the circumstances.

(2) A police officer who establishes a crime scene mugt, if reasonably
gppropriate in the circumstances, give the public notice that the
premises are a crime scene.

Exercise of powers at crime scene

(1) A policeofficer who establishes acrime scene may exercise any of the
crime scene powers set out in section 95 (1) (a)—(f) if the police officer
suspects on reasonable groundsthat it is necessary to do so to preserve
evidence of the commission of an offence in relation to which the
crime scene was established.

(2) A police officer who establishes a crime scene may exercise any of the
other powers set out in section 95 (1), but only if:

(@  the police officer or another police officer applies for a crime
scene warrant in respect of the crime scene, or

(b)  the police officer suspects on reasonable grounds that it is
necessary to immediately exercise the power to preserve
evidence of the commission of an offence.

(3) A police officer may exercise crime scene powers for a period of not
more than 3 hours, commencing when the crime scene is established
(as determined in accordance with the regulations), unless the police
officer obtains a crime scene warrant.

(4) A crime scene may not be established in the same premises more than
once in a 24 hour period (whether by the same or another police
officer) unless a crime scene warrant is obtained in respect of the
second and any subsequent occasion.
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Law Enforcement (Powers and Responsibilities) Bill 2002 Clause 93

Crime scenes

Part 7

93 Notice to senior police officer where warrant not required

If acrime sceneis established for aperiod of 3 hoursor less, the police
officer who establishes the crime scene must notify a senior police
officer of that fact.

94 Crime scene warrants

95

1)

2

3

)

A police officer may apply to an authorised officer for a crime scene
warrant if the police officer suspects on reasonable grounds that it is
necessary to exercise crime scene powers a a crime scene for the
purpose of preserving, or searching for and gathering, evidence of the
commission of:

(@  aseiousindictable offence, or

(b)  anoffencethat is being, or was, or may have been, committed
in connection with a traffic accident that has resulted in the
death of or seriousinjury to a person.

The authorised officer may, if satisfied that there are reasonable
grounds for doing so, issue a crime scene warrant authorising a police
officer to enter premises and exercise al reasonably necessary crime
scene powers at, or in relation to, a specified crime scene.

A police officer who obtainsacrime scene warrant may, in accordance
with the warrant and this Part, exercise dl reasonably necessary crime
Scene powers.

Note. For provisions relating generally to applications for crime scene warrants
and other matters, see section 59.

Crime scene powers

A police officer may, in accordance with this Part and any relevant
crime scene warrant, exercise the following functions at, or in relation
to, a crime scene established under this Part:

(@  direct a person to leave the crime scene or remove a vehicle,
vessd or aircraft from the crime scene,

(b)  removefrom the crime scene aperson who failsto comply with
a direction to leave the crime scene or a vehicle, vessd or
arcraft a person fails to remove from the crime scene,

(c)  direct aperson not to enter the crime scene,
(d)  prevent aperson from entering the crime scene,
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Clause 95 Law Enforcement (Powers and Responsibilities) Bill 2002
Part 7 Crime scenes

(¢ prevent a person from removing evidence from or otherwise
interfering with the crime scene or anything in it and, for that
purpose, detain and search the person,

()  remove or cause to be removed an obstruction from the crime
scene,

(9 peform any necessary investigation, including, for example,
search the crime scene and ingpect anything in it to obtain
evidence of the commission of an offence,

(h)  for the purpose of performing any necessary investigation,
conduct any examination or process,

(i)  open anything at the crime scene that is locked,

()  take eectricity, gas or any other utility, for use at the crime
scene,

(k)  direct the occupier of the premises or a person apparently
involved in the management or control of the premises to
maintain a continuous supply of dectricity at the premises,

)] photograph or otherwise record the crime scene and anything
init,

(m) saize and detain dl or part of a thing that might provide
evidence of the commission of an offence,

(n)  digup anything at the crime scene,

(0) removewal or celling linings or floors of abuilding, or panels
of avehicle,

(p) any other function reasonably necessary or incidenta to a
function conferred by this subsection.

(2) The power conferred by this section to seize and detain a thing
includes:

(@  apower to remove the thing from the crime scene when it is
found, and

(b)  apower to guard the thing in or on the crime scene.

(3) Nothing in this Part prevents a police officer who is lawfully on

premises from exercising a crime scene power or doing any other
thing, if the occupier of the premises consents.

Note. Under section 99 a police officer may arrest and take before an authorised
officer to be dealt with according to law any person found in or on the premises
whom the police officer suspects on reasonable grounds of having committed an
offence.
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Law Enforcement (Powers and Responsibilities) Bill 2002 Clause 96

Crime scenes

Part 7

96 Obstruction or hindrance of person executing crime scene warrant

D)

@

A person must not, without reasonable excuse, obstruct or hinder a
person executing a crime scene warrant.

Maximum penalty: 100 penalty units or imprisonment for 2 years, or
both.

A person must not, without reasonable excuse, fail or refuseto comply
with arequest made or direction given by a police officer pursuant to
the exercise of crime scene powers at a crime scene.

Maximum penaty: 10 pendlty units.

97 Search warrants not affected

Nothing in this Part prevents a police officer from applying for a
search warrant under Part 5, or exercising any other function under this
Act at, or in relation to, a crime scene or affects the exercise of any
such function.

98 Part does not confer additional entry powers

Nothing in this Part (other than the provisions relating to crime scene
warrants) confers on a police officer any additional power to enter
premises or limits any power that apolice officer hasto enter premises.
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Clause 99

Part 8

Law Enforcement (Powers and Responsibilities) Bill 2002

Powers relating to arrest

Part 8 Powers relating to arrest

Note.

1 A police officer also has the power, under section 50 of the Bail Act 1978, to arrest a
person who breaches bail undertakings or agreements, or who the police officer
believes on reasonable grounds is about to do so.

2  Safeguards relating to arrests by police officers, including the requirement to state the
reason for an arrest, are set out in Part 15.

99 Power of police officers to arrest without warrant (cf Crimes Act 1900,
s 352, Cth Act, s 3W)

(1) A police officer may, without a warrant, arrest a person if:

@

()
©

the personisin the act of committing an offence under any Act
or statutory instrument, or

the person has just committed any such offence, or

the person has committed a seriousindictable offencefor which
the person has not been tried.

(2) A police officer may, without a warrant, arrest a person if the police
officer suspects on reasonable grounds that the person has committed
an offence under any Act or statutory instrument.

(3) A police officer must not arrest a person for the purpose of taking
proceedings for an offence againgt the person unless the police officer
suspects on reasonable grounds that it is necessary to arrest the person
to achieve one or more of the following purposes:

@
()
©
()

©
(f)

to ensure the appearance of the person before acourt in respect
of the offence,

to prevent a repetition or continuation of the offence or the
commission of another offence,

to prevent the concealment, loss or destruction of evidence
relating to the offence,

to prevent harassment of, or interference with, a person who
may be required to give evidence in proceedings in respect of
the offence,

to prevent the fabrication of evidence in respect of the offence,
to preserve the safety or welfare of the person.
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Law Enforcement (Powers and Responsibilities) Bill 2002 Clause 99

Powers relating to arrest Part 8

100

101

102

(4) A police officer who arrests a person under this section must, as soon
asis reasonably practicable, take the person, and any property found
on the person, before an authorised officer to be dedlt with according
to law.

Power of other persons to arrest without warrant (cf Crimes Act 1900,
s 352)
(1) A person (other than a police officer) may, without awarrant, arrest a
person if:
(@  thepersonisintheact of committing an offence under any Act
or statutory instrument, or

(b)  the person hasjust committed any such offence, or

()  theperson hascommitted aseriousindictable offencefor which
the person has not been tried.

(2) A person who arrests another person under this section must, as soon
as is reasonably practicable, take the person, and any property found
on the person, before an authorised officer to be dedt with according
to law.

Power to arrest with warrant (cf common law)

(1) A police officer acting in accordance with awarrant issued under any
Act or law may arrest or deal with the person named in the warrant in
accordance with the warrant.

(2) The police officer may take action whether or not the warrant isin his
or her possession.

Power to arrest persons who are unlawfully at large (cf Crimes Act 1900,
s 352AA)

(1) A police officer may, with or without awarrant, arrest a person if the
police officer suspects on reasonable grounds that the person is a
person who is unlawfully at large.

(2) A police officer who arrests a person under this section must, as soon
as is reasonably practicable, take the person, and any property found
on the person, before an authorised officer to be dedlt with according
to law.

(3) The authorised officer may, by warrant, commit the person to a
correctiona centre, to be kept in custody under the same authority, and
subject to the same conditions and with the benefit of the same
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Clause 102

Part 8

Law Enforcement (Powers and Responsibilities) Bill 2002

Powers relating to arrest

103

104

(4)

privileges and entitlements, as would have applied to the person if the
person had not been unlawfully at large.

In this section, areferenceto aperson unlawfully at largeisareference
to a person who is at large (otherwise than because of escaping from
lawful custody) at a time when the person is required by law to bein
custody in a correctional centre.

Note. Inmates of correctional centres who are unlawfully at large may also be
arrested under section 39 of the Crimes (Administration of Sentences) Act 1999.

Warrant for arrest of person unlawfully at large (cf Crimes Act 1900,
s 352AA)

)

2
3

A police officer may apply to an authorised officer for awarrant for the
arrest of aperson if the police officer suspects on reasonable grounds
that the person is a person who is unlawfully at large.

The authorised officer may issue the warrant if satisfied that there are
reasonable grounds for doing so.

The regulations may make provision for or with respect to the form of,
and other requirements relating to, awarrant issued under this section.

Power to arrest for interstate offences (cf Crimes Act 1900, s 352A)

1)

2

3

This section applies to an offence (an interstate offence):

(@ that is an offence againgt the law of a State (other than New
South Wales) or a Territory, and

(b)  that congsts of an act or omission that, if it occurred in New

South Wales, would congtitute an indictable offence or an
offence punishable by imprisonment for 2 years or more.

A police officer may, at any hour of the day or night and without a
warrant, arrest a person if the police officer suspects on reasonable
grounds that the person has committed an interstate offence.

A court:

(@  may discharge the person, or
(b)  may. |
0] commit the person to custody, or
(i)  grant ball,

pending the execution under alaw of the Commonweslth of a
warrant for the person’s arrest or the person’s earlier release
from bail, or discharge from custody, under this section.
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Law Enforcement (Powers and Responsibilities) Bill 2002 Clause 104

Powers relating to arrest Part 8

105

(4)

)

(6)

()

(8

1)

Except as provided by this section, aperson arrested under this section
for an interstate offence has the same rights, and is to be dedt with in
the same way, as a person arrested for a similar offence committed in
New South Wales. In particular:

@ Pats4,9, 10 and 15 apply in respect of the person, and

(b)  theBail Act 1978, and the Justices Act 1902, with al necessary
modifications, apply in relaion to the granting of bail to the
person and in relation to court proceedings under this section.

If a person has been committed to custody under subsection (3) and a
warrant for the person’ sarrest is subsequently presented for execution,
the person must be ddivered in accordance with the terms of the
warrant to the custody of the person executing it.

If a person arrested under this section has been granted bail, and
subsequently, but before the person has complied with his or her bail
undertaking, awarrant for the person’s arrest is executed under alaw
of the Commonweslth, the person is taken at the time the warrant is
executed to be released from that bail and to have complied with any
condition or undertaking in relation to that bail a that time
outstanding, not being a condition or undertaking with which the
person has by that time failed, without lawful excuse, to comply.

If a person arrested under this section has been granted bail or isin
custody, the person may be released from bail or discharged from
custody if a warrant for the person’s arrest is not executed within a
reasonable time (not exceeding 7 days) after the arrest.

In this section:
court means,

(@  theCourtof Crimina Apped, the Supreme Court, the Land and
Environment Court, the Industrial Relations Commission, the
District Court or aLoca Court, or

(b) any other court that, or person who, exercises crimina
jurisdiction.

Arrest may be discontinued

A police officer may discontinue an arrest a any time.
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Clause 105 Law Enforcement (Powers and Responsibilities) Bill 2002

Part 8

Powers relating to arrest

106

107

108

(2) Without limiting subsection (1), a police officer may discontinue an
arrest in any of the following circumstances:

(@ if thearrested personisno longer asuspect or the reason for the
arrest no longer exists for any other reason,

(b)  if it is more appropriate to deal with the matter in some other
manner, including, for example, by issuingawarning or caution
or apendty notice or court attendance notice or, in the case of
a child, dealing with the matter under the Young Offenders
Act 1997.

Person helping in covert operations not under arrest

(1) This section applies to covert investigations conducted by a police
officer into whether a person other than a person who is in custody
following an arrest has been involved in the commission of an offence
or suspected offence.

(2) For the purposes of this Part, if the person in custody following an
arrest agrees voluntarily to take part in the covert investigation, the
person ceases to be under arrest for the offence.

(3) However, subsection (2) does not prevent the person from being
rearrested for the offence.

Part does not affect alternatives to arrest

(1) Nothingin this Part affects the power of a police officer to commence
proceedingsfor an offence against aperson otherwisethan by arresting
the person.

(2) Nothing in this Part affects the power of a police officer to issue a
warning or a caution or a penaty notice to a person.

Part does not affect Young Offenders Act 1997

Nothing in this Part requires a police officer to arrest a person under
the age of 18 years if it is more appropriate to deal with the matter
under the Young Offenders Act 1997.
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Law Enforcement (Powers and Responsibilities) Bill 2002 Clause 109

Investigations and questioning Part9

Part 9 Investigations and questioning

Division 1

Preliminary

109 Objects of Part (cf Crimes Act 1900, s 354)
The objects of this Part are:

@

()

©

to provide for the period of time that a person who is under
arest may be detained by a police officer to enable the
investigation of the person’ sinvolvement in the commission of
an offence, and

to authorise the detention of a person who is under arrest for
such a period despite any requirement imposed by law to bring
the person before a Magistrate or other authorised officer or
court without delay or within a specified period, and

to provide for the rights of a person so detained.

110 Definitions (cf Crimes Act 1900, s 355)

(1) InthisPart:
detention warrant means awarrant issued under section 118.
investigation period means the period provided for by section 115.

permanent Australian resident means a person resident in Australia
whose continued presence in Austraiais not subject to any limitation
as to time imposed by or in accordance with law.

A referencein this Part to aperson who isunder arrest or a person who
is arrested includes a reference to a person who is in the company of
a police officer for the purpose of participating in an investigative

2

procedure, if:

(@  the police officer believes that there is sufficient evidence to
establish that the person has committed an offence that isor is
to be the subject of the investigation, or

(b) the police officer would arrest the person if the person
attempted to leave, or

() thepoalice officer has given the person reasonable grounds for

believing that the person would not be dlowed to leave if the
person wished to do so.
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Clause 110 Law Enforcement (Powers and Responsibilities) Bill 2002

Part 9

Investigations and questioning

111

112

113

(3) A person is not taken to be under arrest because of subsection (2)
merely because the police officer is exercisng a power under alaw to
detain and search the person or to require the person to provide
information or to answer questions.

(4) For the purposes of this Part, a person ceases to be under arrest for an
offence if the person is remanded in respect of the offence.

Persons to whom Part applies (cf Crimes Act 1900, s 356)

(1) ThisPart appliesto a person, including a person under the age of 18
years, who is under arrest by a police officer for an offence. It is
immaterial whether the offence concerned was committed before or
after the commencement of this Part or within or outside the State.

(2) ThisPart does not gpply to a person who is detained under Part 16.

Modification of application of Part to certain persons (cf Crimes Act 1900,
s 356A)

(1) The regulations may make provison for or with respect to the
modification of the application of this Part to:

(@  personsunder the age of 18 years, or
(b)  Aborigina persons or Torres Strait Idanders, or
()  personsof non-English speaking background, or

(d)  personswho have adisability (whether physical, intellectual or
otherwise).

(2) Without limiting subsection (1), the regulations may provide for an
investigation period for a person or class of persons referred to in that
subsection that is shorter than the period provided for by section 115.

Effect of Part on other powers and duties (cf Crimes Act 1900, s 356B)

(1) Existing powers relating to arrest and other matters
This Part does not:

(@&  confer any power to arrest a person, or to detain a person who
has not been lawfully arrested, or

(b)  prevent apolice officer from asking or causing a person to do
aparticular thing that the police officer is authorised by law to
ask or cause the person to do (for example, the power to require
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Law Enforcement (Powers and Responsibilities) Bill 2002 Clause 113

Investigations and questioning Part9

a person to submit to a breath analysis under Divison 3 of
Part 2 of the Road Transport (Safety and Traffic Management)
Act 1999), or

() independently confer power to carry out an investigative
procedure.

(2) cCertain evidentiary matters and rights not affected
Nothing in this Part affects:

(@  theoperation of:

0] the following provisions of the Evidence Act 1995:
section 84 (Excluson of admissions influenced by
violence and certain other conduct)
section 85 (Criminal proceedings. reliability of
admissions by defendants)
section 90 (Discretion to exclude admissions)
section 138 (Excluson of improperly or illegaly
obtained evidence)
section 139 (Cautioning of persons), or

(i)  any other provision of that Act, or

(b)  any law that permits or requires a person to be present at the
questioning of another person who isunder arrest (for example,
the presence of aparent at the questioning by a police officer of
the parent’s child), or

(c) theright of a person to refuse to participate in any questioning
of the person or any other investigative procedure unless the
person is required by law to do so, or

(d) theright of aperson to leave police custody if the person is not
under arrest, or

() therightsof aperson under the Bail Act 1978.

Division 2 Investigation and questioning powers

114

Detention after arrest for purposes of investigation (cf Crimes Act 1900,
s 356C)

(1) A police officer may in accordance with this section detain a person,
who is under arrest, for the investigation period provided for by
section 115.
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Clause 114 Law Enforcement (Powers and Responsibilities) Bill 2002
Part9 Investigations and questioning
(2) A policeofficer may so detain aperson for the purpose of investigating

3

(4)

)

(6)

()

whether the person committed the offence for which the person is
arrested.

If, while aperson is so detained, the police officer forms areasonable
suspicion as to the person’'s involvement in the commission of any
other offence, the police officer may also investigate the person’s
involvement in that other offence during the investigation period for
the arrest. It is immaterial whether that other offence was committed
before or after the commencement of this Part or within or outside the
State.

The person must be:

(@  released (whether unconditiondly or on bail) within the
investigation period, or

(b)  brought before an authorised officer or court within that period,
or, if itisnot practicable to do so within that period, as soon as
practicable after the end of that period.

A requirement in another Part of this Act, the Bail Act 1978 or any
other relevant law that a person who is under arrest be taken before a
Magistrate or other authorised officer or court, without delay, or within
a specified period, is affected by this Part only to the extent that the
extension of the period within which the person isto be brought before
such aMagigtrate or officer or court is authorised by this Part.

If aperson is arrested more than once within any period of 48 hours,
theinvestigation period for each arrest, other than thefirgt, is reduced
by so much of any earlier investigation period or periods as occurred
within that 48 hour period.

The investigation period for an arrest (the earlier arrest) is not to
reducetheinvestigation period for alater arrest if thelater arrest relates
to an offencethat the person is suspected of having committed after the
person was released, or taken before a Magistrate or other authorised
officer or court, in respect of the earlier arrest.

115 Investigation period (cf Crimes Act 1900, s 356D)

(1)

The investigation period is a period that begins when the person is
arrested and ends at a time that is reasonable having regard to all the
circumstances, but does not exceed the maximum investigation period.
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Law Enforcement (Powers and Responsibilities) Bill 2002 Clause 115

Investigations and questioning Part9

(2) Themaximum investigation period is4 hours or such longer period as
the maximum investigation period may be extended to by a detention
warrant.

116 Determining reasonable time (cf Crimes Act 1900, s 356E)

(1) In determining what is a reasonable time for the purposes of
section 115 (1), al the relevant circumstances of the particular case
must be taken into account.

Without limiting the relevant circumstances that must be taken into
account, the following circumstances (if relevant) are to be taken into
account:

2

@
()
©
()
©

(f)
@

(h)
0

()

the person’s age, physica capacity and condition and mental
capacity and condition,

whether the presence of the person is necessary for the
investigation,

the number, seriousness and complexity of the offences under
investigation,

whether the person has indicated a willingness to make a
Statement or to answer any questions,

the time taken for police officers connected with the
investigation (other than police officers whose particular
knowledge of the investigation, or whose particular skills, are
necessary to the investigation) to attend at the place where the
person is being detained,

whether apolice officer reasonably requirestimeto prepare for
any questioning of the person,

the time required for facilities for conducting investigative
procedures in which the person is to participate (other than
facilities for complying with section 108 of the Criminal
Procedure Act 1986) to become available,

the number and availability of other persons who need to be
questioned or from whom statements need to be obtained,

the need to visit the place where any offence concerned is
believed to have been committed or any other place reasonably
connected with the investigation of any such offence,

the time during which the person is in the company of apolice
officer before and after the person is arrested,
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Clause 116

Part 9

Law Enforcement (Powers and Responsibilities) Bill 2002

Investigations and questioning

(k)

()

the time taken to complete any searches or other investigative
procedures that are reasonably necessary to the investigation
(including any search of the person or any other investigative
procedure in which the person isto participate),

the time required to carry out any other activity that is
reasonably necessary for the proper conduct of the
investigation.

(3) Inany crimind proceedingsin which the reasonableness of any period
of time that a person was detained under this Part is at issue, the
burden lies on the prosecution to prove on the balance of probabilities
that the period of time was reasonable.

117 Certain times to be disregarded in calculating investigation period

(cf Crimes Act 1900, s 356F)

(1) The following times (to the extent that those times are times during
which any investigative procedure in which a person who is detained
under this Part isto participateisreasonably suspended or deferred) are
not to be taken into account in determining how much of an
investigation period has elapsed:

@

()

©

()

C)

any time that is reasonably required to convey the person from
the place where the person is arrested to the nearest premises
where facilities are available for conducting investigative
procedures in which the person isto participate,

any time that is reasonably spent waiting for the arrival at the
place where the person is being detained of police officers, or
any other persons prescribed by the regulations, whose
particular knowledge of the investigation, or whose particular
skills, are necessary to the investigation,

any time that is reasonably spent waiting for facilities for
complying with section 108 of the Criminal Procedure
Act 1986 to become available,

any time that is required to alow the person (or someone else
on the person’ s behalf) to communicate with afriend, relative,
guardian, independent person, lega practitioner or consular
officid,

any time that is required to alow such a friend, relative,
guardian, independent person, legal practitioner or consular
officia to arrive at the place where the person isbeing detained,
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Law Enforcement (Powers and Responsibilities) Bill 2002 Clause 117

Investigations and questioning Part9

118

2

(f)

@
(h)

()

0)

)

()

(m)

any time that is required to allow the person to consult at the
place where the person is being detained with such a friend,
relative, guardian, independent person, lega practitioner or
consular officid,

any time that is required to arrange for and to allow the person
to receive medicd attention,

any time that is required to arrange for the services of an
interpreter for the person and to alow the interpreter to arrive
a the place where the person is being detained or become
available by telephone for the person,

any time that is reasonably required to dlow for an
identification parade to be arranged and conducted,

any time that is required to alow the person to rest or receive
refreshments or to give the person access to toilet and other
facilities as referred to in section 130,

any timethat isrequired to alow the person to recover from the
effects of intoxication due to acohol or another drug or a
combination of drugs,

any time that is reasonably required to prepare, make and
dispose of any application for a detention warrant or any
application for asearch warrant that relatesto theinvestigation,

any time that is reasonably required to carry out charging
procedures in respect of the person.

In any crimina proceedings in which the question of whether any
particular time was a time that was not to be taken into account
because of thissectionisat issue, the burden lies on the prosecution to
prove on the baance of probabilitiesthat the particular timewasatime
that was not to be taken into account.

Detention warrant to extend investigation period (cf Crimes Act 1900,
s 356G)

(1) A police officer may, before the end of the investigation period, apply

to an authorised officer for a warrant to extend the maximum
investigation period beyond 4 hours.

The person to whom an application for a detention warrant relates, or
the person’s legad representative, may make representations to the
authorised officer about the application.

2
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Clause 118 Law Enforcement (Powers and Responsibilities) Bill 2002
Part9 Investigations and questioning
(3) Theauthorised officer may issue awarrant that extends the maximum
investigation period by up to 8 hours.
(4) The maximum investigation period cannot be extended more than
once.
(5) Anauthorised officer must not issue awarrant to extend the maximum
investigation period unless satisfied that:
(@ the investigation is being conducted diligently and without
delay, and
(b) a further period of detention of the person to whom the
application relates is reasonably necessary to complete the
investigation, and
() there is no reasonable dternative means of completing the
investigation otherwise than by the continued detention of the
person, and
(d)  circumgtances exist in the matter that make it impracticable for
the investigation to be completed within the 4-hour period.
(6) As soon as reasonably practicable after a detention warrant is issued,
the custody manager for the person to whom the warrant rel ates:
(@  must give the person a copy of the warrant, and
(b)  must ordly inform the person of the nature of the warrant and
its effect.
119 Detention warrants

(1)

2
3

An application for a detention warrant may be made by the applicant
in person or by telephone.
Note. For provisions relating generally to applications for detention warrants and
other matters, see section 59.

In any crimina proceedings, the burden lies on the prosecution to
prove on the balance of probabilities that the warrant was issued.

In the case of an application made for a detention warrant by
telephone, the applicant for the warrant must, within one day after the
day on which the warrant isissued, give or transmit to the authorised
officer concerned an affidavit setting out the information on which the
application was based that was given to the authori sed officer whenthe
application was made.
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Law Enforcement (Powers and Responsibilities) Bill 2002 Clause 120

Investigations and questioning Part9

120 Information in application for detention warrant (cf Crimes Act 1900, s 3561)

(1) An authorised officer must not issue a detention warrant unless the
gpplication for the warrant includes the following information:

@
()

©
()
©
(f)

@

the nature of any offence under investigation,

the general nature of the evidence on which the person to
whom the application relates was arrested,

what investigation has taken place and what further
investigation is proposed,

the reasons for believing that the continued detention of the
person is reasonably necessary to complete the investigation,
the extent to which the person is co-operating in the
investigation,

if aprevious application for the same, or substantially the same,
warrant was refused, details of the previous application and of
the refusal and any additional information required,

any other information required by the regulations.

(2) The applicant must provide (either orally or in writing) such further
information as the authorised officer requires concerning the grounds
on which the detention warrant is being sought.

Nothing in this section requires an applicant for a detention warrant to
disclosetheidentity of a person from whom information was obtained
if the applicant is satisfied that to do so might jeopardise the safety of
any person.

3

121 Detention after arrest for purposes of investigation may count towards
sentence (cf Crimes Act 1900, s 356W)

In passing sentence on a person convicted of an offence, a court may

take into account any period during which the person was detained

under this Part in respect of the offence and may reduce the sentence
it would otherwise have passed.
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Clause 122 Law Enforcement (Powers and Responsibilities) Bill 2002
Part9 Investigations and questioning
Division 3 Safeguards relating to persons in custody for

guestioning

122 Custody manager to caution, and give summary of Part to, detained
person (cf Crimes Act 1900, s 356M)

(1)

2

As soon as practicable after a person who is detained under this Part

(a detained person) comes into custody at a police station or other

place of detention, the custody manager for the person must orally and

in writing:

(@&  caution the person that the person does not have to say or do
anything but that anything the person does say or do may be
used in evidence, and

(b)  givethe person asummary of the provisions of this Part that is
to include reference to the fact that the maximum investigation
period may be extended beyond 4 hours by application madeto
an authorised officer and that the person, or the person’s legdl
representative, may make representations to the authorised
officer about the application.

The giving of a caution does not affect a requirement of any law that
a person answer questions put by, or do things required by, a police
officer.

(3) After being given the information referred to in subsection (1) oraly

and in writing, the person is to be requested to sign an
acknowledgment that the information has been so given.

123 Right to communicate with friend, relative, guardian or independent
person and legal practitioner (cf Crimes Act 1900, s 356N)

(1)

Before any investigative procedure in which a detained person is to
participate starts, the custody manager for the person must inform the
person oraly and in writing that he or she may:

(& communicate, or attempt to communicate, with a friend,

relative, guardian or independent person:

0] to inform that person of the detained person's
whereabouts, and

(i)  if thedetained person wishesto do so, to ask the person
communicated with to attend at the place where the
person is being detained to enable the detained person
to consult with the person communicated with, and
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Law Enforcement (Powers and Responsibilities) Bill 2002 Clause 123

Investigations and questioning Part9

@

3

(4)

®)

(b) communicate, or attempt to communicate, with a legd
prectitioner of the person’s choice and ask that legd
practitioner to do either or both of the following:

0] attend at the place where the person isbeing detained to
enable the person to consult with the legal practitioner,
(i)  be present during any such investigative procedure.

If the person wishes to make any communication referred to in
subsection (1), the custody manager must, as soon as practicable:

(@  givethe person reasonable facilities to enable the person to do
%0, and

(b)  dlow the person to do so in circumstances in which, so far as
is practicable, the communication will not be overheard.

The custody manager must defer for a reasonable period any
investigative procedure in which the person is to participate:

(@ to dlow the person to make, or attempt to make, a
communication referred to in subsection (1), and

(b) if the person has asked any person so communicated with to
attend at the place where the person is being detained:
0] to alow the person communicated with to arrive at that
place, and
(i) to dlow the person to consult with the person
communicated with at that place.

If the person has asked a friend, relative, guardian or independent
person communicated with to attend at the place where the person is
being detained, the custody manager must allow the person to consult
with thefriend, relative, guardian or independent person in private and
must provide reasonable facilities for that consultation.

If the person has asked a lega practitioner communicated with to
attend at the place where the person is being detained, the custody
manager must:

(@  dlow the person to consult with thelega practitioner in private
and must provide reasonablefacilitiesfor that consultation, and

(b) if the person has so requested, alow thelega practitioner to be
present during any such investigative procedure and to give
advice to the person.
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Clause 123 Law Enforcement (Powers and Responsibilities) Bill 2002
Part9 Investigations and questioning
(6) Anything said by the legd practitioner during any such investigative

()

)

©)

(10)

procedure is to be recorded and form part of the formal record of the
investigation.

An investigative procedure is not required to be deferred under
subsection (3) (b) (i) for more than 2 hoursto alow afriend, relative,
guardian, independent person or legd practitioner that the person has
communicated with to arrive at the place where the person is being
detained.

An investigative procedure is not required to be deferred to alow the
person to consult with afriend, relative, guardian, independent person
or legd practitioner who does not arrive at the place where the person
is being detained within 2 hours after the person communicated with
thefriend, relative, guardian, independent person or legal practitioner.
This does not affect the requirement to allow alega practitioner to be
present during an investigative procedure and to give advice to the

person.

The duties of a custody manager under this section owed to adetained
person who is hot an Audtrdian citizen or a permanent Australian
resident are in addition to the duties of the custody manager owed to
the person under section 124.

After being informed oraly and in writing of his or her rights under
this section, the person isto be requested to sign an acknowledgment
that he or she has been so informed.

124 Right of foreign national to communicate with consular official
(cf Crimes Act 1900, s 3560)

(1)
2

This section applies to a detained person who is not an Austraian
citizen or a permanent Australian resident.

Before any investigative procedure in which a person to whom this
section gpplies is to participate starts, the custody manager for the
person must inform the person ordly and in writing that he or she may:

(& communicate, or attempt to communicate, with a consular
officia of the country of which the person isacitizen, and

(b)  asktheconsular officia to attend at the place where the person
is being detained to enable the person to consult with the
consular official.
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Law Enforcement (Powers and Responsibilities) Bill 2002 Clause 124

Investigations and questioning Part9

3)

(4)

)

(6)

()

)

©)

If the person wishes to communicate with such aconsular official, the
custody manager must, as soon as practicable:

(@  givethe person reasonable facilities to enable the person to do
%0, and

(b)  dlow the person to do so in circumstances in which, so far as
is practicable, the communication will not be overheard.

The custody manager must defer for a reasonable period any
investigative procedure in which the person isto participate:

(@ to dlow the person to make, or atempt to make, the
communication referred to in subsection (2), and

(b)  if the person has asked any consular official so communicated
with to attend at the place where the person is being detained:
0] to alow the consular officia to arrive at that place, and
(i)  toallow the person to consult with the consular official.

If the person hasasked aconsular official communicated with to attend
at the place where the person is being detained, the custody manager
must alow the person to consult with the consular officid in private
and must provide reasonable facilities for that consultation.

An investigative procedure is not required to be deferred under
subsection (4) (b) (i) for morethan 2 hoursto allow a consular officid
that the person has communicated with to arrive at the place where the
person is being detained.

An investigative procedure is not required to be deferred to alow the
person to consult with a consular official who does not arrive a the
place where the person is being detained within 2 hours after the
person communicated with the consular officid.

After being informed oraly and in writing of his or her rights under
this section, the person is to be requested to sign an acknowledgment
that he or she has been so informed.

This section does not apply if the custody manager did not know, and
could not reasonably be expected to have known, that the person isnot
an Augtrdian citizen or a permanent Australian resident.
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Clause 125

Part 9

Law Enforcement (Powers and Responsibilities) Bill 2002

Investigations and questioning

125 Circumstances in which certain requirements need not be complied
with (cf Crimes Act 1900, s 356P)

126

1)

2

A requirement imposed on a custody manager under section 123
relating to afriend, relative, guardian or independent person need not
be complied with if the custody manager believes on reasonable
grounds that doing so is likely to result in:

(@  anaccomplice of the detained person avoiding arrest, or

(b)  theconcedment, fabrication, destruction or loss of evidence or
the intimidation of awitness, or

()  hindering the recovery of any person or property concerned in
the offence under investigation, or

(d)  bodily injury being caused to any other person.

Further, in the case of a requirement that relates to the deferrd of an
investigative procedure, arequirement imposed on a custody manager
under section 123 relating to afriend, relative, guardian or independent
person need not be complied with if the custody manager believes on
reasonable groundsthat the investigation is so urgent, having regard to
the safety of other persons, that the investigative procedure should not
be deferred.

Provision of information to friend, relative or guardian (cf Crimes Act 1900,
s 356Q)

D)

2

The custody manager for a detained person must inform the person
oraly of any request for information as to the whereabouts of the
person made by a person who claims to be a friend, relative or
guardian of the detained person.

The custody manager must provide, or arrange for the provision of,
that information to the person who made the request unless:

(@  the detained person does not agree to that information being
provided, or

(b)  the custody manager believes on reasonable grounds that the
person requesting the information is not a friend, relative or
guardian of the detained person, or

() thecustody manager believes on reasonable groundsthat doing
soislikely to result in:
0] an accomplice of the detained person avoiding arrest, or
(i)  the conceament, fabrication, destruction or loss of
evidence or the intimidation of awitness, or
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Law Enforcement (Powers and Responsibilities) Bill 2002 Clause 126

Investigations and questioning Part9

(i)  hindering the recovery of any person or property
concerned in the offence under investigation, or
(iv)  bodily injury being caused to any other person.

127 Provision of information to certain other persons (cf Crimes Act 1900,
s 356R)

(1)

2

The custody manager for a detained person must inform the person
oraly of any request for information as to the whereabouts of the
person made by a person who clamsto be:

(@  alegd practitioner representing the detained person, or

(b)  inthecaseof adetained person who isnot an Australian citizen
or a permanent Australian resident, a consular officia of the
country of which the detained person is acitizen, or

(c) a person (other than a friend, relative or guardian of the
detained person) who is in his or her professional capacity
concerned with the welfare of the detained person.

The custody manager must provide, or arrange for the provision of,
that information to the person who made the request unless:

(@  the detained person does not agree to that information being
provided, or

(b)  the custody manager believes on reasonable grounds that the
person requesting the information is not the person who he or
she clamsto be.

128 Provision of interpreter (cf Crimes Act 1900, s 356S)

1)

2

The custody manager for a detained person must arrange for an
interpreter to be present for the person in connection with any
investigative procedure in which the person is to participate if the
custody manager has reasonable grounds for believing that the person
isunable;

(@  because of inadequate knowledge of the English language, to
communicate with reasonable fluency in English, or

(b)  because of any disability, to communicate with reasonable
fluency.

The custody manager must ensure that any such investigetive
procedure is deferred until the interpreter arrives.
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Clause 128 Law Enforcement (Powers and Responsibilities) Bill 2002

Part9 Investigations and questioning

(3) However, the custody manager need not:

(@  arangefor aninterpreter to be present if the custody manager
believes on reasonable grounds that the difficulty of obtaining
an interpreter makes compliance with the requirement not
reasonably practicable, or

(b)  defer any such investigative procedure if the custody manager
believes on reasonable grounds that the urgency of the
investigation, having regard to the safety of other persons,
makes such deferral unreasonable.

(4) If an interpreter is not available to be present for the person in
connection with any investigative procedure in which the person isto
participate, the custody manager must instead arrange for a telephone
interpreter for the person.

(5) The custody manager must ensure that any such investigative
procedure is deferred until atelephone interpreter is available.

(6) However, the custody manager need not:

(@ arange for a telephone interpreter if the custody manager
believes on reasonable grounds that the difficulty of obtaining
such an interpreter makes compliance with the requirement not
reasonably practicable, or

(b)  defer any such investigative procedure if the custody manager
believes on reasonable grounds that the urgency of the
investigation, having regard to the safety of other persons,
makes such deferral unreasonable.

129 Right to medical attention (cf Crimes Act 1900, s 356T)

The custody manager for a detained person must arrange immediately

for the person to receive medicd attention if it appears to the custody

manager that the person requires medical attention or the person
requests it on grounds that appear reasonable to the custody manager.
130 Righttoreasonable refreshments and facilities (cf Crimes Act 1900, s 356U)

(1) Thecustody manager for adetained person must ensurethat the person
is provided with reasonable refreshments and reasonable access to
toilet facilities.
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Law Enforcement (Powers and Responsibilities) Bill 2002 Clause 130

Investigations and questioning Part9

(2) The custody manager for a detained person must ensure that the
person is provided with facilities to wash, shower or bathe and (if
appropriate) to shaveif:

@
()

it is reasonably practicable to provide access to such facilities,
and

the custody manager is satisfied that the investigation will not
be hindered by providing the person with such facilities.

131 Custody records to be maintained (cf Crimes Act 1900, s 356V)

(1) Thecustody manager for adetained person must open acustody record
in the form prescribed by the regulations for the person.

(2) The custody manager must record the following particulars in the
custody record for the person:

@

()

©
()
©

(f)
@

(h)
(i)
0

()

the date and time:

0] the person arrived at the police station or other place
where the custody manager is located, and

(i)  the person came into the custody manager’s custody,

the name and rank of the arresting officer and any
accompanying officers,

the grounds for the person’s detention,
details of any property taken from the person,

if the person participates in any investigative procedure, the
time the investigative procedure started and ended,

details of any period of time that is not to be taken into account
under section 117,

if the person is denied any rights under this Part, the reason for
the denid of those rights and the time when the person was
denied those rights,

the date and time of, and reason for, the transfer of the person
to the custody of another police officer,

details of any application for a detention warrant and the result
of any such application,

if adetention warrant isissued in respect of the person, the date
and time a copy of the warrant was given to the person and the
person was informed of the nature of the warrant and its effect,

the date and time the person is released from detention,
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Clause 131

Part 9

Law Enforcement (Powers and Responsibilities) Bill 2002

Investigations and questioning

3)

(4)

)

Division 4

()  any other particulars prescribed by the regulations.

The custody manager isresponsiblefor the accuracy and compl eteness
of the custody record for the person and must ensure that the custody
record (or a copy of it) accompanies the person if the person is
transferred to another location for detention.

The recording of any matters referred to in this section must be made
contemporaneoudy with the matter recorded in so far as it is
practicable to do so.

As soon as practicable after the person is released or taken before a
Magistrate or authorised officer or court, the custody manager must
ensure that a copy of the person’s custody record is given to the

person.

Regulations

132 Regulations (cf Crimes Act 1900, s 356X)

The regulations may make provison for or with respect to the
following:

(@ guidelines to be observed by police officers regarding the
exercise of functions conferred or imposed on police officers
(including custody managers) by this Part,

(b)  police officers who may act as custody managers,

()  the keeping of records relating to persons who are detained
under this Part, including the formal record of the conduct of
investigative procedures in which such persons participate.

Page 76

© oOo~NO O~ WN P

PR
N B O

=
w

14

15
16

17
18
19

20

21
22
23



Law Enforcement (Powers and Responsibilities) Bill 2002 Clause 133

Other powers relating to persons in custody Part 10

Part 10 Other powers relating to persons in custody

Note. For searches of persons in custody, see Division 2 of Part 4.

Division 1

Taking of identification particulars

133 Power to take identification particulars (cf Crimes Act 1900, s 353A)

134

1)

2

A police officer may take or cause to be taken all particulars that are
necessary to identify a person who isin lawful custody and who has
been or is intended to be charged with an offence.

If the person is over the age of 14 years, the particulars may include
the person’s photograph, finger-prints and palm-prints.

Orders for the taking of identification particulars (cf Crimes Act 1900,
s 353A)

1)

2
3
(4)

®)

A court that finds an offence to which this section appliesto have been
proven against a person may order the person to present himsdlf or
hersdlf in accordance with the terms of the order and submit to the
taking, by the officer in charge of the police station specified in the
order, of al particulars as are necessary to identify the person.

The particulars may include the person’ s photograph, finger-printsand
pam-prints.

The order isto contain awarning to the person that afailure or refusal
to comply may result in the person’s arrest.

A person who does not present himself or herself in accordance with
the terms of the order may, at the direction of the officer in charge of
the police gtation, be arrested without awarrant and taken into custody
for such time asisreasonably necessary for the taking of particularsin
accordance with the order.

This section applies to the following offences:
(@  anyindictable offence,

(b)  anoffence under section 42 of the Road Transport (Safety and
Traffic Management) Act 1999 of driving amotor vehicleon a
road or road related area negligently occasioning desth,
negligently occasioning grievous bodily harm, furioudy or
recklesdy or at a speed or in amanner that is dangerous to the
public,
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Clause 134

Part 10

Law Enforcement (Powers and Responsibilities) Bill 2002

Other powers relating to persons in custody

()  an offence under any of the following provisions of the Road
Transport (Safety and Traffic Management) Act 1999:
() section9(1), (2) (@) or (b), (3) (a) or (b), (4) (3 or (b),
(i)  section 12 (1) (a) or (b),
(iii)  section 15 (4),
(iv)  section 16,
(V) section 22 (2),
(vi)  section 29 (2),

(vil) section 43,
(viii) section 70,
(d) anoffence prescribed, or of akind or description prescribed, by
the regulations.
135 Lawful custody of persons other than police officers (cf Crimes Act 1900,
s 353A)
(1) A referencein this Divison to lawful custody is a reference to lawful

136

2

3

custody of the police or other authority.

If apersonisin lawful custody in a place other than a police station,
the powers under section 133 or 134 of a police officer may be
exercised by the person in charge of the place or by another person
who is normally supervised by that person.

The consent of the person in lawful custody is not required for the
doing of anything under section 133 or 134.

Identification particulars of children under 14 years (cf Crimes Act 1900,
s 353AA)

(1)
2

3

This section applies to a child under the age of 14 years who isin
lawful custody for an offence.

A person must not take aphotograph or the finger-prints or pam-prints
of a child except in accordance with this section. Nothing in this
section, however, preventsthetaking of any child’ sphotograph, finger-
prints or pam-prints in accordance with the order of a court under
section 134.

A police officer of the rank of sergeant or above may, in respect of a
child, apply:
(@  totheChildren’s Court, or
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Law Enforcement (Powers and Responsibilities) Bill 2002 Clause 136

Other powers relating to persons in custody Part 10

(4)
)

(©)

(b) ifitisnot possible to apply to the Children’s Court within 72
hours after the taking of the child into custody, to an authorised
officer,

for an order authorising, for the purpose only of identifying the child,
the taking of the child's photograph, finger-prints and palm-prints.
The Children’s Court or authorised officer may hear the application
and may make the order sought in the application.

In determining whether to make the order, the Children’s Court or
authorised officer is to take into account the following:

(@  theseriousness of the circumstances surrounding the offence,
(b)  thebest interests of the child,
() thechild sethnic and cultural origins,

(d)  sofar asthey can be ascertained, any wishes of the child with
respect to whether the order should be granted,

(& any wishes expressed by the parent or guardian of the child
with respect to whether the order should be granted.

A child must not be held in custody for the purpose only of an
gpplication being made under this section.

137 Destruction of certain identification particulars relating to children
(cf Crimes Act 1900, s 353AB)

D)

2

If a court finds an offence aleged againgt a child who has had the
child’s photograph, finger-prints and palm-prints taken in accordance
with this Part not proved, the court must cause to be served on:

(@  thechild, and

(b) if practicable, the parents or guardian of the child, and

()  any other person who has the care of the child,

anotice stating that if the child or they so desires or desire, the court
will order that the photograph, finger-prints and pam-prints, and any
other prescribed records (other than the records of the court), relating
to the aleged offence be destroyed and the court may make the order
accordingly.

In this section:

prescribed records means records of the kind prescribed for the
purposes of section 38 (1) of the Children (Criminal Proceedings)
Act 1987.
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Clause 138 Law Enforcement (Powers and Responsibilities) Bill 2002
Part 10 Other powers relating to persons in custody
Division 2 Examination of persons in custody

138 Power to examine person in custody (cf Crimes Act 1900, s 353A (2))

(1)

2
3

(4)

A medical practitioner acting at the request of a police officer of the
rank of sergeant or above, and any person acting in good faith in aid
of themedical practitioner and under hisor her direction, may examine
aperson in lawful custody for the purpose of obtaining evidence asto
the commission of an offenceif:

(@  theperson in custody has been charged with an offence, and

(b)  therearereasonable grounds for believing that an examination
of the person may provide evidence asto the commission of the
offence.

A reference in this section to lawful custody is a reference to lawful
custody of the police or other authority.

If aperson isin lawful custody in a place other than a police station,
the powers under subsection (1) of a police officer may be exercised
by the person in charge of the place or by another person who is
normally supervised by that person.

The consent of the person in lawful custody is not required for the
doing of anything under subsection (1).
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Law Enforcement (Powers and Responsibilities) Bill 2002 Clause 139

Drug detection powers Part 11

Part 11

Division 1

Drug detection powers

Drug premises

139 Definitions (cf Police Powers (Drug Premises) Act 2001, s 3)

1)

In this Division:

drug premises means any premises that are used for the unlawful
supply or manufacture of prohibited drugs.

lookout, in relation to premises, means a person who isin the vicinity
of the premisesfor the purpose of communicating to any person on the
premises to warn the person of impending police action.

money includes any valuable thing or security for money.

occupier of premises includes the lessee or sublessee who is not the
owner of the premises.

owner of premises includes any person:
(@  whoisentitled to freehold possession of the premises, or

(b) who isin actud receipt of, or entitled to receive, or if the
premises were let to a tenant, would be entitled to receive, the
rents and profits of the premises.

prohibited drug does not include cannabis leaf, cannabis oil or
cannabis resin.

(2) A reference in this Division to an offence includes a reference to an

3

offence that there are reasonable grounds for beieving has been, is
being, or isto be, committed (as the case requires).

For the purposes of this Divison, a thing is connected with a
particular offenceif it is:

(@  athing with respect to which the offence has been committed,
or

(b) athing that will provide evidence of the commission of the
offence, or

(0 athing that was used, or is intended to be used, in or in
connection with the commission of an offence.
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Clause 140 Law Enforcement (Powers and Responsibilities) Bill 2002
Part 11 Drug detection powers
140 Issue of search warrant—suspected drug premises (cf Police Powers (Drug

141

142

Premises) Act 2001, s 5)

1)

2

A police officer of or above the rank of sergeant who has reasonable
grounds for believing that any premises are being used for the
unlawful supply or manufacture of any prohibited drug may apply to
an authorised officer for a search warrant.

An authorised officer to whom such an application is made may, if
satisfied that there are reasonable grounds for doing so, issue a search
warrant authorising any police officer to enter and search the premises.

Execution of search warrant (cf Police Powers (Drug Premises) Act 2001, s 6)

For the purposes of executing a search warrant issued under this
Division in respect of premises, a police officer may:

(@  passthrough, from, over or dongany other land or building for
the purpose of entering the premises, and

(b)  break open doors, windows or partitions, and
()  do such other acts as may be necessary.

Search and arrest of persons pursuant to search warrant (cf Police
Powers (Drug Premises) Act 2001, s 7)

(1)

A police officer executing a search warrant issued under this Division
may:
(@  search any person on the premises, and

(b)  arrest or otherwise proceed against any person on the premises,
and

() sdze and detain any firearm or other thing found on the
premises that the police officer has reasonable grounds for
believing is connected with an offence, and

(d)  without limiting paragraph (c), seize any prohibited drug and
money found on the premises and any syringe or other thing
that is kept or used in connection with, or that relates to, any
activity prohibited by or under the Drug Misuse and
Trafficking Act 1985, and

(8 require any person on the premises to disclose his or her
identity.
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Law Enforcement (Powers and Responsibilities) Bill 2002 Clause 142

Drug detection powers Part 11

2

The power conferred by subsection (1) to seize and detain a thing
includes:

(@  power to remove the thing from the premises whereit isfound,
and

(b)  power to guard the thing in or on those premises.

143 Obstructing police officer executing search warrant (cf Police Powers (Drug
Premises) Act 2001, s 9)

(1)

2

3

If a police officer is authorised under this Division to enter any
premises, a person must not:

(@  wilfully prevent the officer from entering or re-entering those
premises or any part of those premises, or

(b)  wilfully obstruct or delay the officer from entering or
re-entering those premises or any part of those premises, or
(c) giveandarm or cause an darm to be given for the purpose of:

0] notifying another person of the presence of the officer,
or

(i)  obstructing or delaying the officer from entering or
re-entering those premises or any pat of those
premises.

Maximum penalty: 50 pendty units or imprisonment for 12 months,
or both.

A person on premises who is requested by a police officer in
accordance with this Division and section 201 to disclose his or her
identity must not, without reasonable excuse, fail or refuse to comply
with the request.

Maximum penalty: 50 pendlty units.

A person must not, without reasonable excuse, in responseto arequest
made by a police officer in accordance with this Division:

(@ gveanamethatisfaseinamateria particular, or

(b)  giveanaddressother than the person’ sfull and correct address.

Maximum penalty: 50 pendlty units.
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Clause 144

Part 11

Law Enforcement (Powers and Responsibilities) Bill 2002

Drug detection powers

144  Application of other laws (cf Police Powers (Drug Premises) Act 2001, s 18)

Division 2

This Division does not limit the operation of the Disorderly Houses
Act 1943 or any other law of the State relating to the entry into, and
carrying out of searches on, premises.

Use of drug detection dogs

145 Meaning of “general drug detection” (cf Police Powers (Drug Detection Dogs)
Act 2001, s 5)

For the purposes of this Division:

general drug detection is the detection of prohibited drugs or plants
in the possession or control of a person, except during a search of a
person that is carried out after a police officer reasonably suspects that
the person is committing a drug offence.

146 General authority to use drug detection dogs (cf Police Powers (Drug
Detection Dogs) Act 2001, s 4)

147

D)

2

3

If a police officer is authorised to search a person for the purpose of
detecting a drug offence, the officer is entitled to use a dog for that
purpose.

A police officer is, for the purpose of detecting adrug offence, entitled
to be accompanied by adog under the officer’ s control if the officer is

entitled to enter, or be in or on, particular premises in the exercise of
the officer’s functions.

Neither the State nor a police officer is liable to any action, liability,
clam or demand merely because a dog entered, or was in or on,
premises as provided by this section.

Use of dogs for general drug detection authorised (cf Police Powers (Drug
Detection Dogs) Act 2001, s 6)

A police officer is authorised to use a dog to carry out genera drug
detection, but only as provided by this Division.
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Law Enforcement (Powers and Responsibilities) Bill 2002 Clause 148

Drug detection powers Part 11

148 General drug detection with dogs in authorised places (cf Police Powers
(Drug Detection Dogs) Act 2001, s 7)

149

1)

2

A police officer may, without awarrant, use adog to carry out generd
drug detection in relation to the following persons:

(@  persons at, or seeking to enter or leave, any part of premises
being used for the consumption of liquor that is sold at the
premises (other than any part of premises being used primarily
as arestaurant or other dining place),

(b) personsat, or seeking to enter or leave, apublic place at which

a sporting event, concert or other artistic performance, dance
party, parade or other entertainment is being held,

()  persons on, or seeking to enter or leave, a public passenger
vehicle that is travelling on a route prescribed by the
regulations, or astation, platform or stopping place on any such
route.

In this section:

public passenger vehicle meansatrain, light rail vehicle or busthat is
used to provide a public passenger service.

General drug detection with dogs by warrant (cf Police Powers (Drug
Detection Dogs) Act 2001, s 8)

1)
2

3

(4)

A police officer may use a dog to carry out general drug detection if
authorised to do so by awarrant under this section.

A police officer who has reasonable grounds for believing that the
persons a any public place may include persons committing drug
offences may apply to an authorised officer for a warrant under this
section.

An authorised officer to whom such an application is made may, if
satisfied that there are reasonable grounds for doing so, issue awarrant
authorising any police officer to use a dog to carry out genera drug
detection in the public place during the period or periods specified in
the warrant.

An application for awarrant under this section must disclose whether

any general drug detection to be carried out under the warrant will be
part of a covert police operation.
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Clause 150

Part 11

Law Enforcement (Powers and Responsibilities) Bill 2002

Drug detection powers

150 Provisions relating to general drug detection (cf Police Powers (Drug
Detection Dogs) Act 2001, s 9)

1)

2

3)

(4)

)

Division 3

A police officer carrying out general drug detection under this
Division is to take dl reasonable precautions to prevent the dog
touching a person.

A police officer is required to keep a dog under control when the
officer is using the dog to carry out general drug detection under this
Divison.

Genera drug detection under this Divison may be carried out as part
of a covert police operation, but only if it is authorised by a warrant
under this Division.

The provisions of this Division do not affect:

(@  the search of a person whom a police officer reasonably
suspects is committing a drug offence, or

(b) any search of premises that does not involve a search of
persons in or on the premises.

Nothing in this Division confers on a police officer a power:

(@ toenterany premisesthat the officer isnot otherwise authorised
to enter, or

(b)  to detain a person who the officer is not otherwise authorised
to detain.

Use of medical imaging to search for internally
concealed drugs

151 Definitions (cf Police Powers (Internally Concealed Drugs) Act 2001, s 3)

1)

In this Division:

Aboriginal legal aid organisation meansan organisation that provides
legd assistance to Aboriginal persons or Torres Strait Idanders, being
an organisation prescribed by the regulations for the purposes of this
definition.

appropriately qualified person, in relation to carrying out an internal
search, means a person:

(@  havingsuitable quaificationsto carry out theinternal search, or

(b) qualified under the regulationsto carry out the interna search.
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Law Enforcement (Powers and Responsibilities) Bill 2002 Clause 151

Drug detection powers Part 11

child meansaperson whoisat least 10 years of age but under 18 years
of age.

eligible judicial officer meansajudicia officer in relation to whom a
consent under section 152 (1) and adeclaration under section 152 (2)
areinforce.

incapable person means an adult who:

(@  isincapableof understanding the general natureand effect of an
interna search of the person’s body, or

(b) isincapable of indicating whether he or she consents or does
not consent to an interna search being carried out.

informed consent is defined in subsection (3).

internal search means any search of a person’s body involving an

ultrasound, MRI, X-ray, CAT scan or other form of medical imaging,

but does not include a search of a person involving an intrusion into

the person’s body cavities.

judicial officer means aperson whois:

(@  aJdudge of the Supreme Court, or

(b)  aJdudge of the District Court, or

(o0 aMagidrate.

police station includes:

(@  apolice station of a State or Territory, and

(b)  abuildingthat isoccupied by members of NSW Police and that
is nominated by the Commissioner for the purposes of this
paragraph, and

(c)  abuilding occupied by the Australian Federal Police.

search friend of a suspect means:

(&  aparent or guardian of the suspect, or

(b) alegd representative of the suspect, or

(¢) if thesuspectisan Aborigina person or aTorres Strait I ander
and none of the previously mentioned persons is available—a
representative of an Aborigina lega ad organisation or a
person whose name is on the relevant list maintained under
section 184 who is chosen by, or is acceptabl e to, the suspect,
or

(d)  any other person chosen by, or acceptable to, the suspect.
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Clause 151

Part 11

Law Enforcement (Powers and Responsibilities) Bill 2002

Drug detection powers

suspect means a person whom a police officer suspects on reasonable
grounds has swallowed or is internally concealing a prohibited drug
that the suspect has in his or her possession for the purpose of
committing an offence against the Drug Misuse and Trafficking
Act 1985 involving the supply of prohibited drugs.

time out means.

@

()

©

()

©

(f)

@

(h)

the time (if any) that is reasonably required to convey a
suspect, in accordance with requirements of this Division, to
the nearest police station, or to a hospital or other place where
an interna search may be carried out,

any time tha is reasonably spent waiting for a medica
practitioner or gppropriately qualified person to arrive at the
hospital or other place where theinterna searchisto be carried
out,

any time that is reasonably spent waiting for facilities or
equipment that are needed to carry out the internd search to
become available,

any time during which carrying out the interna search is
suspended or delayed to alow the suspect, or someone else on
the suspect’ s behalf, to communicate with alega practitioner,
friend, relative, parent, guardian, interpreter, medical
practitioner or other person as provided by this Division,

any time during which carrying out the internd search is
suspended or delayed to alow such alegal practitioner, friend,
relative, parent, guardian, interpreter, medica practitioner or
other person to arrive a the place where the internal search is
to be carried out,

any time during which carrying out the interna search is
suspended or delayed to alow the suspect to consult with a
lega practitioner, friend, relative, parent, guardian, interpreter,
medical practitioner or other person at the place where the
internal search isto be carried out as provided by thisDivision,

any time during which carrying out the internal search is
suspended or delayed to alow the suspect to receive medica
attention,

any time during which carrying out the internd search is
suspended or delayed to alow the suspect to recover from the
effects of intoxication due to acohol or another drug (or both),
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Law Enforcement (Powers and Responsibilities) Bill 2002 Clause 151

Drug detection powers Part 11

152

2

3

(i)  any time during which carrying out the internal search is
suspended or delayed to dlow the suspect to rest or receive
refreshments or to give the suspect access to toilet and other
facilities,

()] any time during which carrying out the interna search is
suspended or delayed at the request of the suspect,

(k)  anytimethat isreasonably spent waiting for an eigiblejudicia
officer to make an order as provided by this Division.

For the purposes of this Division, a person informs another person of
amatter if the person informs the other person of the matter, through
an interpreter if necessary, in a language (including sign language or
braille) in which the other person is able to communicate with
reasonable fluency.

A suspect gives informed consent to the carrying out of an interna
search of the suspect if the suspect consents after a police officer:

(@  asksthe suspect to consent under section 156, and

(b) informs the suspect about the internal search in accordance
with section 157, and

()  givesthe suspect areasonable opportunity to communicate, or
atempt to communicate, with a lega practitioner of the
suspect’ s choice.

Eligible judicial officers (cf Police Powers (Internally Concealed Drugs) Act 2001,

s 4)

1)
2

3

A judicia officer may, by instrument in writing, consent to be
nominated by the Attorney Genera under subsection (2).

The Attorney General may, by instrument in writing, declare judicia
officersin relation to whom consents are in force under subsection (1)
to be digible judicid officers for the purposes of this Division.

Andligiblejudicia officer has, in relation to the exercise of afunction
conferred on an eligible judicia officer by this Divison, the same
protection and immunity as:

(@  inthecaseof aperson who isaJdudge of the Supreme Court—a
Judge of the Supreme Court has in relation to proceedings in
the Supreme Court, or
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Clause 152

Part 11

Law Enforcement (Powers and Responsibilities) Bill 2002

Drug detection powers

153

()

(©

in the case of a person who is a Judge of the District Court—a
Judge of the Disgtrict Court hasin relation to proceedingsin the
Didtrict Court, or

in the case of a person who is a Magistrate—a Magistrate has
in relation to proceedingsin aLoca Court.

(4) A judicia officer who has given consent under this section may, by
instrument in writing, revoke the consent.

(5) TheAttorney General may, by instrument in writing, amend or revoke
adeclaration under this section.

Division does not apply to persons under 10 (cf Police Powers (Internally
Concealed Drugs) Act 2001, s 6)

This Division does not authorise the carrying out of an interna search
on a person who is under the age of 10 years.

154 When may an internal search be carried out? (cf Police Powers (Internally
Concealed Drugs) Act 2001, s 7)

A medical practitioner or appropriately qualified person is authorised
to carry out an interna search in accordance with this Division if:

@
()
©

a suspect (other than a child or incapable person)—with the
written informed consent of the suspect, or

a suspect who is a child or incapable person—by order of an
eligiblejudicia officer under section 161, or

a suspect who has refused consent—by order of an eligible
judicia officer under section 161.

155 Police officer may detain suspect to request consent, or apply for order
for, an internal search (cf Police Powers (Internally Concealed Drugs) Act 2001,

s 8)

(1) A police officer may detain a person for the purpose of requesting the
person to consent to, or for the purpose of making an application for
an order for, an internal search of the person, if the police officer:

@
()

is satisfied that the person is a suspect, and

has reasonable grounds to believe that the interna search is
likely to produce evidence confirming that the person has
committed or is committing an offence under the Drug Misuse
and Trafficking Act 1985 involving the supply of a prohibited
drug, and
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Law Enforcement (Powers and Responsibilities) Bill 2002 Clause 155

Drug detection powers Part 11

156

2
3

(4)
®)

(o) is sdisfied that the detention is judtified in al the
circumstances.

A person detained under this section must be taken as soon as
practicable to a police station.

A person must not be detained under this section:

(@  if the personisunder arrest—for a period of more than 2 hours
after the expiration of the investigation period provided for by
Part 9, or

(b) if the person is not under arrest—for a period of more than 2
hours after the person is detained under this section.

In working out any period of time for the purposes of subsection (3),
any time out is to be disregarded.

A police officer exercising a power under this section in relation to a
person must produce identification as such an officer if requested by
the person to do so (unless the palice officer isin uniform).

Police officer may request consent of certain suspects for internal
search (cf Police Powers (Internally Concealed Drugs) Act 2001, s 9)

(1)

2
3

(4)

®)

A police officer may request asuspect (other than achild or incapable
person) who is detained under section 155 to consent to an interna
search.

The police officer must inform the suspect as required by section 157
before making the request.

The police officer must not ask a suspect who isan Aborigina person
or Torres Strait |Idander to consent to an interna search unless;

(@  asearchfriend of the suspect is present, or

(b)  the suspect has expressly and voluntarily waived his or her
right to have a search friend present.

Despite subsection (3), a search friend may be excluded from the
presence of the suspect if a police officer has reasonable grounds to
believe that the presence of the search friend could be prejudicid to
the prevention, detection or investigation of, or dealing with, any
contravention or possible contravention of the law.

If the suspect consentsto the internal search the police officer must, as
soon as practicable, arrange for the search to be carried out.
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Clause 156

Part 11

Law Enforcement (Powers and Responsibilities) Bill 2002

Drug detection powers

(6) If the suspect does not consent to the internal search:

@
()

the suspect must (unless otherwise in custody) be released
immediately, or

an application must, as soon as practicable, be made under
section 159 for an order for the carrying out of the search.

157 Matters that suspect must be informed of before giving consent to an
internal search (cf Police Powers (Internally Concealed Drugs) Act 2001, s 10)

A police officer who asks a suspect (other than a child or incapable
person) for consent to carry out an interna search must (personally or
in writing) inform the suspect of the following matters:

@

()
©

()
©
(f)

@
(h)

that the giving of information under this section, and the giving
of consent (if any) by the suspect, is being or will be recorded
by eectronic means, or in writing, and that the suspect has a
right to be given an opportunity to hear or view the recording
as provided by section 175,

the kinds of proceduresthat can be used to carry out an interna
search,

that if the internal search reveals the presence of matter that
could be drugs in the suspect’'s body the suspect may be
detained at a hospital or the surgery or other practising rooms
of amedical practitioner for a period of up to 48 hours for the
purpose of obtaining evidence against the suspect that might be
used in acourt of law,

that the internd search will be carried out by a medical
practitioner or appropriately qualified person,

that the suspect may ask for amedical practitioner of hisor her
choice to be present while the internal search is carried out,

if the police officer believes on reasonable grounds that the
suspect isan Aborigina person or aTorres Strait Idander, that
the suspect’ s search friend may be present while the search is
carried out,

that the suspect may refuse to consent to the carrying out of the
interna search,

that, if the suspect does not consent, an application may be
made to an eligible judicid officer for an order authorising the
carrying out of theinternal search.
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158

159

160

Procedure after the carrying out of an internal search (cf Police Powers

(Internally Concealed Drugs) Act 2001, s 11)

(1) If an interna search carried out on a suspect does not reved the
presence in the suspect’ s body of any matter that, in the opinion of the
person carrying out the search, could be drugs, the suspect must
(unless otherwise in custody) be released immediately.

(2) If aninterna search carried out on asuspect reveasthe presencein the
suspect’ sbody of any matter that, in the opinion of the person carrying
out the search, could be drugs the suspect may be detained at ahospital
or the surgery or other practisng rooms of amedica practitioner for a
period not exceeding 48 hours (or such longer period as may be
extended by adetention order under section 182) after the carrying out
of the internal search.

Application for order for internal search (cf Police Powers (Internally
Concealed Drugs) Act 2001, s 12)

(1) A police officer may apply to an digible judicia officer for an order
authorising:

(@  aninterna search of asuspect, and

(b)  the detention of the suspect for the purposes of the interna
search being carried out.

(2) Anapplication for an order must:
(@  beinwriting, and

(b)  be supported by evidence dedling with the matters referred to
in section 155, and

(c) bemadein the presence of the suspect (subject to any contrary
order made by the digible judicia officer).

Procedure at hearing of application for order (cf Police Powers (Internally
Concealed Drugs) Act 2001, s 13)

(1) An order may be made only in the presence of the suspect concerned,
subject to any contrary order made by the eligible judicia officer.

(2) A suspectwhois.
(@ achild, or
(b)  anincapable person,

must have a search friend and may also be represented by a legd
practitioner.
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Clause 160

Part 11

Law Enforcement (Powers and Responsibilities) Bill 2002

Drug detection powers

161

3)

(4)

)

(6)

()

)

If the applicant for the order believes on reasonable grounds that the
suspect isan Aborigina person or a Torres Strait Idander not covered
by subsection (2), the suspect:

(@  must have a search friend, and

(b)  may aso be represented by alega practitioner.

Subsection (3) (&) does not apply if the suspect expressly and
voluntarily waives his or her right to have a search friend present.

Any other suspect (including asuspect covered by subsection (2)) may
be represented by alega practitioner.

The suspect or his or her representative:
(@  may cross-examine the applicant for the order, and

(b) may, with the leave of the digible judicid officer, cal or
cross-examine any other witness, and

(0 may addressthe eigible judicid officer.

Anédligiblejudicia officer must not giveleave under subsection (6) (b)
unless the digible judicia officer is of the opinion that there are
substantia reasons why, in the interests of justice, the witness should
be caled or cross-examined.

Despite subsections (2) and (3), the suspect’s search friend may be
excluded from the hearing if the search friend unreasonably interferes
with or obstructs the hearing of the application.

Orders for internal search (cf Police Powers (Internally Concealed Drugs)
Act 2001, s 14)

1)

2

An dligible judicid officer may make an order:
(@  authorising an internal search of a suspect, and

(b)  thedetention of the suspect for aperiod not exceeding 24 hours
for the purposes of the interna search being carried out.

An digible judicial officer may make an order for the internal search
of asuspect only if the digible judicial officer is satisfied that:

(@  theperson isasuspect, and

(b)  thereare reasonable grounds to believe that the interna search
is likely to produce evidence confirming that the person has
committed or is committing an offence under the Drug Misuse
and Trafficking Act 1985 relating to the supply of a prohibited
drug, and
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Law Enforcement (Powers and Responsibilities) Bill 2002 Clause 161

Drug detection powers Part 11

3)

(4)

)

(©)

()

()  themaking of the order isjustified in al the circumstances.

An digible judicia officer must not make an order for an interna
search if for any reason an interna search cannot safely be carried out
on the suspect (for example, because it would endanger the physica
hedlth of the suspect if such a search were carried out).

Without limiting subsection (3), an eligible judicial officer must not
make an order for an internal search of a child involving
electromagnetic radiation or radiography if satisfied that such a
procedure has been carried out on the child under this Act on 2 or
more occasions in the previous 2 years unless the eligible judicial
officer considers that exceptiona circumstances exist that otherwise
justify the making of the order.

If thedigiblejudicia officer does not make such an order, the digible
judicial officer must (unless the suspect is otherwise in custody) order
that the suspect be released immediately.

If an eligible judicid officer makes an order under this section in
respect of a suspect who the eligible judicia officer is satisfied is an
Aborigina person or a Torres Strait Idander, a child or an incapable
person, the digiblejudicia officer must gppoint a person (not being a
police officer) to represent the suspect’ s interests as a search friend in
relation to this Division.

A person must not be appointed as a search friend if the applicant for
the order under this section satisfies the eligible judicia officer that
there are reasonable grounds to believe that the appointment of the
person as a search friend could be prgudicia to the prevention,
detection or investigation of, or deding with, any contravention or
possible contravention of the law.

162 Internal search (cf Police Powers (Internally Concealed Drugs) Act 2001, s 15)

1)
2

An interna search isto be carried out by amedica practitioner or an
appropriately qualified person.

If the suspect is an Aborigina person or a Torres Strait Iander or a
child or incapable person, the search is to be carried out in the
presence of the search friend appointed by the digiblejudicia officer
under section 161 (6).
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Clause 162 Law Enforcement (Powers and Responsibilities) Bill 2002

Part 11

Drug detection powers

163

164

165

(3) Thesearchisto be carried out at:
@  ahospitd, or
(b)  thesurgery or other practisng rooms of amedical practitioner.

Conduct of internal search (cf Police Powers (Internally Concealed Drugs)
Act 2001, s 16)

A medica practitioner or appropriately qualified person may, in
carrying out an interna search under this Division, use any medica
procedure or apparatus that the medica practitioner or appropriately
qualified person considers to be reasonably safe in the circumstances.

Medical practitioner may take action to preserve suspect’s life (cf Police
Powers (Internally Concealed Drugs) Act 2001, s 17)

(1) A medica practitioner may take such measuresin relation to a suspect
detained under this Division, including removal to another place, asthe
medica practitioner considers necessary because the suspect’slifeis
at risk, including measures involving surgical incision or exploration.

(2) Whilethe suspect is being so removed to a place, and while he or she
iséat that place:

(@  heor she may be detained under this subsection, and

(b) time is not to be taken to run under an order under this
Division.

General rules for carrying out internal search (cf Police Powers (Internally
Concealed Drugs) Act 2001, s 18)

An internal search:

(@ must be caried out in circumstances affording reasonable
privacy to the suspect and except as permitted (expressy or
impliedly) by any other provision of this Division, must not be
carried out in the presence or view of a person who is of the
opposite sex to the suspect, and

(b)  must not be carried out in the presence or view of a person
(other than the police officer having custody of the suspect)
whose presenceis not necessary for the purposes of theinternal
search or required or permitted by another provison of this
Divison, and

(¢) must not involve the remova of more clothing than is
necessary for the carrying out of the internal search, and
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(d)  must not involve more visua inspection than is necessary for
the carrying out of the interna search.

166 No questioning during internal search (cf Police Powers (Internally Concealed
Drugs) Act 2001, s 19)

167

168

169

(1)

2

An interna search must not be carried out while a suspect is being
questioned. If questioning has not been completed before an interna
search is to be carried out, it must be suspended while the internal
search is carried out.

In this section, a reference to questioning a suspect is a reference to
questioning the suspect, or carrying out an investigation (in which the
suspect participates), to investigate the involvement (if any) of the
suspect in any offence relating to the supply of prohibited drugs
(including an offence for which the suspect is not in custody).

Suspect must be cautioned before internal search (cf Police Powers
(Internally Concealed Drugs) Act 2001, s 20)

Before anyone starts to carry out an internal search on a suspect, a
police officer must caution the suspect that he or she does not have to
say anything while the search is carried out but that anything the
person does say may be used in evidence.

Note. A failure to caution a suspect may result in evidence that is obtained being
inadmissible—see section 138 of the Evidence Act 1995.

Internal searches not to be carried out in cruel, inhuman or degrading
manner (cf Police Powers (Internally Concealed Drugs) Act 2001, s 21)

Nothing in this Divison authorises the carrying out of an interna
search in acruel, inhuman or degrading manner but the carrying out of
an internal search on a suspect in accordance with this Division is not
of itself taken to be crud, inhuman or degrading to the suspect.

Medical practitioner or appropriately qualified person to prepare report
(cf Police Powers (Internally Concealed Drugs) Act 2001, s 22)

(1)

2

As soon as practicable after completing an interna search under this
Divison, the medica practitioner or practitioners involved or the
appropriately qualified person must give the Commissioner awritten
report in the form approved by the Commissioner.

The report must indicate whether the interna search involved the use
of electromagnetic radiation or radiography.
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Clause 169 Law Enforcement (Powers and Responsibilities) Bill 2002

Part 11

Drug detection powers

170

171

(3) This section is not limited by any law relating to privilege or
confidentiality.

(4) In any proceedings under this Divison, a report given to the
Commissioner under this section is proof (unless evidenceis adduced
to the contrary) of the facts stated in the report.

Suspect’s rights during detention (cf Police Powers (Internally Concealed
Drugs) Act 2001, s 23)

(1) A person detained under this Divison may at any time:
(@  consult alegd practitioner, or
(b) except as provided by subsection (3), communicate with
another person.

(2) If a person detained under this Division wishes to consult a lega
practitioner, apolice officer must, if reasonably practicable, arrangefor
the person to consult alegal practitioner of the person’s choice.

(3) A police officer may stop a person so detained from communicating
with another person (other than a legd practitioner) if the officer
believes on reasonable grounds that such communication should be
stopped in order to:

(@  safeguard the processes of law enforcement, or
(b)  protect the life and safety of any person.

Interpreters (cf Police Powers (Internally Concealed Drugs) Act 2001, s 24)
@ If:
(@ a police officer proposes to take an action listed in
subsection (2), and
(b)  the police officer believes on reasonable grounds that the
suspect is unable, because of inadequate knowledge of the
English language or a physicd disability, to communicate
orally with reasonable fluency in the English language,

the police officer must, before taking the proposed action:

(c)  arangefor the presence of an interpreter to assist the suspect to
communicate, and defer taking the proposed action until the
interpreter is present, or
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Law Enforcement (Powers and Responsibilities) Bill 2002 Clause 171

Drug detection powers Part 11

2

3

(d) if it is not reasonably practicable for an interpreter to be
present, arrange for the assistance of an interpreter by means of
an audio link facility.

The actions are as follows:
(@  asking asuspect to consent to an internal search,

(b)  applyingto an eigiblejudicia officer for the carrying out of an
interna search on a suspect,

()  cautioning a suspect,

(d aranging for the carrying out of an internal search on a
suspect,

() giving a suspect an opportunity to hear or view an audio or
video recording made under this Division.

In this section:

audio link facility means a facility (including telephone) that enables
audio communication between persons at different places.

172  Withdrawal of consent (cf Police Powers (Internally Concealed Drugs) Act 2001,

s 25)

If a person expressly withdraws consent to the carrying out of an
interna search under this Divison (or if the withdrawal of such
consent can reasonably be inferred from the person’ s conduct) before
or during the carrying out of the internal search:

(@ the interna search is to be treated from the time of the
withdrawal as an interna search for which consent has been
refused, and

(b)  the interna search is not to proceed except by order of an
eligible judicia officer under this Division.

173 Powers and entitlements of legal representatives and search friends (cf
Police Powers (Internally Concealed Drugs) Act 2001, s 26)

D)

A request or objection that may be made by a suspect under this
Divison may be made on the suspect’ s behalf by:

(@  inany case—the suspect’s legal representative, or

(b)  if thesuspect isachild or an incapable person—asearch friend
of the suspect, or
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Clause 173 Law Enforcement (Powers and Responsibilities) Bill 2002
Part 11 Drug detection powers
() if a police officer believes on reasonable grounds that the
suspect is an Aborigina person or a Torres Strait Ilander—a
search friend of the suspect.
2 If:
(& aprovison of this Division requires a suspect to be informed
of amatter, and
(b) asearchfriend or legd representative of the suspect is present

when the suspect isto be so informed,

the search friend or legal representative must also be informed of the
matter.

174 Recording of giving of information and suspect’s responses (cf Police
Powers (Internally Concealed Drugs) Act 2001, s 27)

(1) The police officer who asks a suspect to consent to an internal search
must, if practicable, ensure that the giving of the information about the
proposed internal search and the suspect’s responses (if any) are
recorded by electronic means.

(2) If recording the giving of the information and the suspect’ s responses
(if any) by dectronic meansis not practicable, the police officer must
ensure that a written record of the giving of the information and the
suspect’s responses (if any) is made, and that a copy of the record is
made available to the suspect.

175 Obligation of police officers relating to recordings (cf Police Powers
(Internally Concealed Drugs) Act 2001, s 28)

(1) If arecording is made as required by a provision of this Division, a
police officer must ensure that:

@

()

if an audio recording only or a video recording only is
made—the suspect concerned is given the opportunity to listen
to or view the recording, and

if both an audio recording and a video recording are made:

0] the suspect is given an opportunity to listen to the audio
recording, and

(i)  the suspect is given an opportunity to view the video
recording, and

(i)  inany casg, if atranscript of the recording is made—a
copy of the transcript is made available to the suspect.
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Law Enforcement (Powers and Responsibilities) Bill 2002 Clause 175

Drug detection powers

Part 11

(2) If a police officer is required to ensure that a suspect is given an
opportunity to listen to or view an audio or video recording made
under this Divison, the police officer must ensure that the same
opportunity is given to:

@
()

(©

in any case—the suspect’s legd representative, and
if the suspect isachild or an incapable person—asearch friend
of the suspect, and

if the police officer believes on reasonable grounds that the
suspect is an Aborigina person or a Torres Strait I1lander—a
search friend of the suspect.

(3) Subsection (2) (b) and (c) does not apply if the suspect expresdy and
voluntarily waived his or her right to have a search friend present.

176 Material required to be made available to suspect (cf Police Powers
(Internally Concealed Drugs) Act 2001, s 29)

Without limiting the way in which materia that must be made
available to a suspect under this Divison may be made available, it:

@

(b)

may be sent to the suspect at his or her last known address (if
any), or to the suspect’ slega representative (if any) at hisor her
last known address, or

if thereisno known address as mentioned in paragraph (a), may
be made available for collection by the suspect, at the police
station where the police officer who detained the suspect under
section 155 was based at the time of detention.

177 No charge for material (cf Police Powers (Internally Concealed Drugs) Act 2001,

178

s 30)

If aprovision of thisDivision requires materia of any kind to be given
to a suspect, or an opportunity to view a video recording to be given
to a suspect, the material or the opportunity to view the video
recording must be given without charge.

Burden of proof (cf Police Powers (Internally Concealed Drugs) Act 2001, ss 31,

32, 33, 34)

(1) Inany proceedings, the burden lies on the prosecution to prove on the
balance of probabilities that a police officer had abelief on reasonable
grounds, or suspected on reasonable grounds, asto ameatter referred to
in this Division.
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Clause 178 Law Enforcement (Powers and Responsibilities) Bill 2002
Part 11 Drug detection powers
(2) Inany proceedings, the burden lies on the prosecution to prove on the

3

(4)

balance of probabilities that it was not practicable to do something
required by this Division to be done if practicable.

In any proceedings, the burden lies on the prosecution to prove on the
balance of probabilities that any particular time was covered by a
provision of this Division.

In any proceedings.

(@  theburden lies on the prosecution to prove that an Aborigina
person or Torres Strait Idander haswaived aright as mentioned
in this Division, and

(b)  theburdenisnot discharged unless the court is satisfied on the
balance of probabilities that the person voluntarily waived that
right, and did so with full knowledge and understanding of
what he or she was doing.

179 Liability of medical practitioners and appropriately qualified persons (cf
Police Powers (Internally Concealed Drugs) Act 2001, s 35)

No civil or crimind liability isincurred by any medical practitioner or
appropriately qualified person who carriesout, or helpsto carry out, an
internal search under this Division in respect of anything properly and
necessarily done or omitted to be done in good faith by the medical
practitioner or appropriately qualified personin carrying out or helping
to carry out the search if the medical practitioner or appropriately
qualified person believed on reasonable grounds that:

(@  consent had been given to the carrying out of the interna
search, or

(b)  thecarrying out of theinterna search without consent had been
duly ordered by an digible judicia officer under this Division.

180 Medical practitioners and appropriately qualified persons not obliged to

carry out internal searches (cf Police Powers (Internally Concealed Drugs)
Act 2001, s 36)

Nothing in this Division requires a medicad practitioner or
appropriately quaified person to carry out an interna search.
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Law Enforcement (Powers and Responsibilities) Bill 2002 Clause 181

Drug detection powers Part 11

181

182

Relationship to Part 9 (cf Police Powers (Internally Concealed Drugs) Act 2001,

s 37)

1)

2

3

(4)

®)
(©)

Nothing in this Division isintended to limit the rights and protections
provided by Part 9 to the extent that the provisions of that Part can
operate in circumstances covered by this Division.

Therightsand protections conferred by this Divison arein addition to
those conferred by Part 9 but, to the extent (if any) that compliance
with this Divison results in compliance with that Part, the
requirements of that Part are satisfied.

Except as provided by subsection (4), this Division does not authorise
keeping a suspect in custody, in order to carry out an internal search,
for more than 24 hours (or such longer period as may be extended by
a detention order under section 182) after the suspect consents to, or
an eigible judicia officer authorises, the carrying out of the interna
search.

Despite subsection (3), a suspect may be kept in custody for up to 438
hours (or such longer period as may be extended by a detention order
under section 182) after an internal search carried out on the suspect
reveds the presence of matter that could be drugs in the suspect’s

body.
Inworking out any period of time for the purposes of subsection (3) or
(4), time out is to be disregarded.

In working out whether the investigation period for the purposes of
Part 9 has expired, any time that is reasonably required to carry out an
internal search authorised by this Division is to be taken into account.

Detention orders (cf Police Powers (Internally Concealed Drugs) Act 2001, s 38)

(1)

2
3

A police officer may, before the end of a period referred to in
section 158 or 181, apply to an digible judicia officer to extend the
maximum period for which a suspect may be detained under that
section.

The eligible judicid officer may order that the maximum period be
extended by a period (not exceeding 48 hours) specified in the order.

An €dligiblejudicia officer must not extend the period unless satisfied
that the further period is reasonably necessary to carry out an internd
search or to confirm that matter present in the suspect’ s body that was
reveded by an interna search is drugs.
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Clause 182 Law Enforcement (Powers and Responsibilities) Bill 2002
Part 11 Drug detection powers
(4) The maximum period must not be extended a second time unless an

®)

eligible judicid officer is satisfied that there are exceptiond
circumstances that justify the extension.

The maximum period cannot in any circumstances be extended more
than twice.

183 Restrictions on publication (cf Police Powers (Internally Concealed Drugs)
Act 2001, s 39)

)

2

3

A person must not intentionaly or recklessly, in any report of a
proceeding under this Division, publish:

(@  the name of the suspect on whom an internal search is carried
out or proposed to be carried out under thisDivisionin relation
to an offence of supplying a prohibited drug, or

(b) any information likely to enable the identification of the
suspect,

unless the suspect has been charged with the offence or an digible
judicia officer, by order, has authorised such publication.

Maximum penalty: 50 penalty units or imprisonment for 12 months,
or both

This section does not make it an offence to publish the name of a
suspect or any information likely to enable the identification of a
suspect if the publication is solely for the purposes of the interna
management of NSW Police or the investigation of an offence by a
law enforcement officer.

In this section:

law enforcement agency means each of the following:

(@ NSW Pdlice,

(b)  the Independent Commission Against Corruption,

()  the New South Wales Crime Commission,

(d)  thePolice Integrity Commission,

(& theAudrdian Federa Police,

(f)  theNationa Crime Authority,

(g0 any other agency prescribed for the purposes of this definition.
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Law Enforcement (Powers and Responsibilities) Bill 2002 Clause 183

Drug detection powers Part 11

law enforcement officer means:

(@&  anofficer or employeeof alaw enforcement agency or aperson
who is seconded to such an agency, including (but not limited
to) a police officer, or

(b) a member of a police force or police service (however
described) of another State, a Territory or another country.

184 Lists of search friends (cf Police Powers (Internally Concealed Drugs) Act 2001,

s 40)

1)

2

3

The Minister mugt, so far as is reasonably practicable, establish, and
update at such intervals as the Minister thinks appropriate, alist, in
relation to a part of the State where there are likely to be persons
detained under this Division of the names of persons (not being police
officers) who:

(@  aresuitabletohelp Aborigina personsor Torres Strait Ianders
S0 detained, and

(b) arewilling to give such help in that part of the State.

In establishing and maintaining alist in relation to a part of the State,
the Minister must from time to time consult with any Aborigind legal
ad organisation providing legal assistance to Aborigina persons or
Torres Strait Idandersin that part of the State.

The Minister may, in writing, delegate to a person employed in the

Attorney Generd’s Department al or any of the functions of the
Minister under this section.
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Clause 185 Law Enforcement (Powers and Responsibilities) Bill 2002

Part 12 Powers relating to vehicles and traffic

Part 12 Powers relating to vehicles and traffic

Note. For particular police powers relating to traffic accidents, speed measuring devices, forfeiture
of prohibited speed measuring evasion articles, random breath testing and other testing, and other
traffic-related matters, see the Road Transport (Safety and Traffic Management) Act 1999. For
particular police powers relating to production of driver licences and disclosure of identity,
suspension of licences and seizure of motor vehicles, see the Road Transport (General) Act 1999.

Division 1 Regulation of traffic

185 Police may give reasonable directions for traffic regulation

A police officer may give reasonable directions for the safe and
efficient regulation of traffic to any person driving a motor vehicle or
riding a motorcycle on or near aroad or road related area

Note. The Road Transport (Safety and Traffic Management) (Road Rules)

Regulation 1999 makes it an offence to fail to obey a reasonable direction for the
safe and efficient regulation of traffic given to a person by a police officer.

186 Police may temporarily close road or road related area to traffic (cf Road
Transport (Safety and Traffic Management) Act 1999, s 74)

(1) A police officer may:

(@ close any road or road related area to traffic during any
temporary obstruction or danger to traffic or for any temporary
purpose, and

(b)  prevent thetraffic of any vehicles, persons or animasin or on
any road or road related area closed to traffic under paragraph
(&) or under the authority of any other Act.

(2) A person must not, without reasonable excuse, fail or refuseto comply
with any direction of a police officer given in pursuance of a power
conferred by this section.

Maximum penalty: 20 penalty units.
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Law Enforcement (Powers and Responsibilities) Bill 2002 Clause 187

Powers relating to vehicles and traffic Part 12

Division 2 Other police powers relating to vehicles

187 Use of tyre deflation devices in police pursuits (cf Road Transport (General)
Act 1999, s 51)

(1) TheCommissioner may authorisethe use by police officersof adevice
(a tyre deflation device) that causes the deflation of the tyres of a
vehicle to enable police to stop or assist in the stopping of avehiclein
connection with the pursuit of the vehicle by police.

(2) Provison made by or under an Act that would operate to prohibit or
restrict the placement or deployment on or near aroad or road related
area of a tyre deflation device does not apply to the placing or
deploying of a tyre deflation device by a police officer acting in the
exercise of hisor her duties.

188 Power of entry for tracing stolen motor vehicles or trailers or their parts
(cf Road Transport (General) Act 1999, s 50)

(1) A police officer authorised to do so by the Commissioner may:

(@  enter, a any time, any premises or place on which the business
of carrying out repairs, resulting from accidents, to damaged
motor vehicles or trailersis ordinarily carried on, and

(b)  inspect any motor vehicle or trailer (or part of a motor vehicle
or trailer) that isfound by the officer in or on those premises or
that place for the purpose of ascertaining whether or not itisa
stolen motor vehicle or trailer or part.

(2) A person must not wilfully delay or obstruct a police officer in the
exercise of the authority conferred by subsection ().

Maximum penalty: 20 penalty units.

Division 3 Powers to prevent intoxicated drivers from driving

189 Power to prevent driving by persons who are under the influence of
alcohol or other drugs (cf Road Transport (Safety and Traffic Management)
Act 1999, s 30)
(1) If apolice officer is of the opinion that a person who is driving (or
about to drive) amotor vehicleisunder theinfluence of acohol or any
other drug, or a combination of drugs, the police officer may:
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Clause 189

Part 12

Law Enforcement (Powers and Responsibilities) Bill 2002

Powers relating to vehicles and traffic

2

3

4)

(@  prohibit the person from driving the vehiclewhilethe personis
under the influence of acohol or that other drug or a
combination of drugs, and

(b)  require the person to immediately hand over dl ignition or
other keys of the motor vehicle in the person’'s actud
possession:

0] to the police officer, or

(i)  toanother person in the company of the person who the
police officer is satisfied is responsible and capable of
exercising proper control of the motor vehicle, and

(c) takesuch other stepsas, in the opinion of the police officer, are
necessary in order:
0] to immobilise the motor vehicle, or
(i)  to remove the motor vehicle to a place of safety and
detain it at that place.

If the police officer is of the opinion that the person concerned is under
theinfluence of alcohoal, the person isentitled to request that the person
undergo a breath test in order to determine whether or not the person
is under the influence of acohol. If such arequest is made, the police
officer may not take any action under subsection (1) until the person
undergoes the bregth test.

Despite subsection (2), a police officer may teke action under
subsection (1) if the police officer reasonably suspects that the person
is likely to abscond before undergoing the breath test.

Subsection (1) does not authorise the confiscation of any keys, or the
immobilisation, remova or detention of any motor vehicle, for any
period that is longer than necessary in the circumstances and in the
interest of the person driving (or about to drive) or of any other person
or of the public.

190 Detention of keys or vehicles may be continued (cf Road Transport (Safety
and Traffic Management) Act 1999, s 30)

1)

It islawful for a police officer to retain any keys that are confiscated
under section 189, or for any motor vehicle to be immobilised or
detained under that section, until such time as:

(@  thereturn of the keys or the motor vehicle is requested by a
person, and
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Law Enforcement (Powers and Responsibilities) Bill 2002 Clause 190

Powers relating to vehicles and traffic Part 12

191

192

(b)  the police officer to whom the request is made:
0] issatisfied that the person making the request is capable
of exercising proper control of the motor vehicle, or
(i)  isinformed by a medical practitioner (not being the
person making the request) that the person making the
request is not under the influence of acohol or any
other drug.

(2) However, the person making therequest isentitled to possession of the
keys or motor vehicle concerned only if the police officer is satisfied
that the person is entitled to lawful possession of the motor vehicle.

(3) If thekeysor motor vehicle are not returned within 24 hours after such
arequest is made, the person may apply to aLoca Court for an order
for the keys or motor vehicle to be returned to the person.

Offence to contravene prohibition or requirement (cf Road Transport
(Safety and Traffic Management) Act 1999, s 30)

(1) A person must not:

(@  fail or refuse to comply with any prohibition or requirement
made by a police officer under this Division, or

(b) atempt in any manner to obstruct a police officer in the
exercise of any power conferred on the police officer under this
Division.

Maximum penalty: 10 penalty units.

(2) A court may find aperson guilty of an offence under this section only
if the court is satisfied that the police officer had reasonable grounds
for believing that, in the circumstances, the action taken by the police
officer was necessary in the interests of the person or of any other
person or of the public.

Expenses incurred in connection with Division (cf Road Transport (Safety
and Traffic Management) Act 1999, s 30)

Any expensesincurred in connection with theimmobilisation, removal
or detention of amotor vehicle under this Division may be recovered
from the person who was driving (or about to drive) the vehicle, or
from the owner of the vehicle, as a debt in a court of competent
jurisdiction.
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Clause 193 Law Enforcement (Powers and Responsibilities) Bill 2002

Part 13

Use of dogs to detect firearms and explosives

Part 13 Use of dogs to detect firearms and explosives

193

194

195

Definitions (cf Firearms Act 1996, s 72A)
In this Part:

general firearms or explosives detection is the detection or tracking
of firearms or explosives, including live or spent ammunition or any
residue from afirearm or explosive, in apublic place (including in any
vehicle in a public place or in the possession of a person who isin a
public place).

relevant firearms or explosives offence means an offence under the

Firearms Act 1996 or any other Act involving the possession or use of
afirearm or explosive.

Part does not confer power of entry or detention (cf Firearms Act 1996,
s 72B)

Nothing in this Part confers on a police officer a power:

(@ to enter any premises that the officer is not otherwise
authorised to enter, or

(b)  todetain aperson whom the officer is not otherwise authorised
to detain.

General authority to use dogs for detecting firearms or explosives (cf
Firearms Act 1996, s 72C)

(1) If apolice officer is authorised to search a person for the purpose of

detecting a relevant firearms or explosives offence, the officer is
entitled to use adog for that purpose.

(2) A police officer is, for the purpose of detecting a relevant firearms or
explosives offence, entitled to be accompanied by a dog under the
officer’s contral if the officer is entitled to enter, or be in or on,
particular premises in the exercise of the officer’s functions.

(3) Neither the State nor a police officer is liable to any action, lighility,
clam or demand merely because a dog entered, or was in or on,
premises as provided by subsection (2).
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Law Enforcement (Powers and Responsibilities) Bill 2002 Clause 196

Use of dogs to detect firearms and explosives Part 13

196 General firearms or explosives detection using dogs (cf Firearms Act 1996,
s 72D)
(1) A policeofficer isauthorised to useadog to carry out genera firearms
or explosives detection without a warrant.

(2) A police officer carrying out generd firearms or explosives detection
under this section is to take al reasonable precautions to prevent the
dog touching a person.

(3) A police officer is required to keep a dog under control when the
officer is using the dog to carry out genera firearms or explosives
detection under this section.

(4) The provisions of this section do not affect the search of a person
whom a police officer reasonably suspects is committing a relevant
firearms or explosives offence.
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Clause 197 Law Enforcement (Powers and Responsibilities) Bill 2002
Part 14 Powers to give directions
Part 14 Powers to give directions

Note. Safeguards relating to the exercise of the power to give a direction are set out in Part 15.

197 Power to give reasonable directions in public places (cf Summary Offences
Act 1988, s 28F)

(1) A police officer may give adirection to a person in a public place if

2
3

(4)

the police officer believes on reasonable grounds that the person’s
behaviour or presencein the place (referred to in this Part as relevant
conduct):

(@  isobstructing another person or personsin traffic, or

(b)  constitutes harassment or intimidation of another person or
persons, or

() iscausing or likely to cause fear to another person or persons,
s0 long as the relevant conduct would be such as to cause fear
to a person of reasonable firmness, or

(d) is for the purpose of unlawfully supplying, or intending to
unlawfully supply, or soliciting another person or persons to
unlawfully supply, any prohibited drug, or

(e) isfor the purpose of obtaining, procuring or purchasing any
prohibited drug that it would be unlawful for the person to
PpOSSesSS.

A police officer may give a direction under this section to persons

comprising a group.

The other person or persons referred to in subsection (1) need not be
in the public place but must be near that place at the time the relevant
conduct is being engaged in.

For the purposes of subsection (1) (c), no person of reasonable
firmness need actually be, or be likely to be, present at the scene.

198 Requirements relating to direction (cf Summary Offences Act 1988, s 28F)

(1)

A direction given by a police officer under this Pat must be
reasonable in the circumstances for the purpose of:

(& reducing or diminating the obstruction, harassment,
intimidation or fear, or

(b)  stopping the supply, or soliciting to supply, of the prohibited
drug, or
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Law Enforcement (Powers and Responsibilities) Bill 2002 Clause 198

Powers to give directions Part 14

199

200

2

3

(4)

(c) sopping the obtaining, procuring or purchasing of the
prohibited drug.

If a police officer has complied with this section and section 201 in
giving adirection to a person and the person refuses or failsto comply
with the direction, the police officer may again give the direction and,
in that case, must again warn the person that falure or refusal to
comply with the direction may be an offence.

In the case of a direction given under this Part to a group of persons,
the police officer isnot required to repeeat the direction, or to repest the
information and warning referred to in this section and section 201, to
each person in the group.

However, just because the police officer is not required to repeat any
such direction, information or warning does not in itself give rise to
any presumption that each person in the group has received the
direction, information or warning.

Failure to comply with direction (cf Summary Offences Act 1988, s 28F)

1)

2

A person must not, without reasonable excuse, refuse or fail to comply
with adirection given in accordance with this Part.
Maximum penalty: 2 penalty units.

A person is not guilty of an offence under this section unless it is
established that the person persisted, after the direction concerned was
given, to engage in the relevant conduct or any other relevant conduct.

Limitation on exercise of police powers (cf Summary Offences Act 1988,
s 28G)

This Part does not authorise a police officer to give directions in
relation to:

(@  anindustria dispute, or

(b)  an apparently genuine demonstration or protest, or
() aprocession, or

(d)  anorganised assembly.
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Clause 201

Part 15

Law Enforcement (Powers and Responsibilities) Bill 2002

Safeguards relating to powers

Part 15 Safeguards relating to powers

Note.

1 For safeguards relating to property seized or confiscated by police, see Part 17.
2 For other requirements relating to personal searches, see Part 4.

201  Supplying police officer’s details and giving warnings (cf Crimes Act 1900,

s 563, Police Powers (Vehicles) Act 1998, s 6)

(1) A police officer must, before or at the time of exercisng a power
referred to in subsection (3) (other than subsection (3) (g), (i) or (), or
assoon asisreasonably practicable after exercising the power, provide
the person subject to the exercise of the power with the following:

2
3

@

()
©
()

evidence that the police officer is a police officer (unless the
police officer isin uniform),

the name of the police officer and his or her place of duty,
the reason for the exercise of the power,

awarning that failure or refusal to comply with arequest of the
police officer, in the exercise of the power, may be an offence.

A police officer must comply with subsection (1) before exercising a
power referred to in subsection (3) (), (i) or ().

This section gpplies to the exercise of the following powers (whether
or not conferred by or under this Act):

@
()
©
(d)
©
(f)

@
(h)
()

a power to search or arrest a person,

apower to search avehicle, vessd or aircraft,
apower to enter premises (not being a public place),
a power to search premises (not being a public place),
apower to seize any property,

apower to stop or detain a person (other than apower to detain
aperson under Part 16) or avehicle, vesse or aircraft,

apower to request a person to disclose hisor her identity or the
identity of another person,

a power to establish a crime scene a premises (not being a
public place),

apower to give adirection to a person,
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Law Enforcement (Powers and Responsibilities) Bill 2002 Clause 201

Safeguards relating to powers Part 15

202

203

(4)

®)

1)

2

()] a power under section 26 to request a person to submit to a
frisk search or to produce a dangerous implement or ametallic
object.

If 2 or more police officers are exercising a power to search or enter
premises or to establish a crime scene, only one officer present is
required to comply with this section.

However, if a person asks another police officer present for
information as to the name of the police officer and his or her place of
duty, the police officer must give to the person the information
requested.

When arrest safeguards not required

A police officer exercisng a power to arrest a person is not required
to comply with section 201 if the police officer believes on reasonable
grounds that it is not reasonably practicable to do so because of the
seriousness and urgency of the circumstances.

When search safeguards not required

A police officer exercising a power to search premisesis not required
to comply with section 201 if the police officer believes on reasonable
grounds that immediate entry is required to ensure the safety of any
person or to ensure that the effective execution of a warrant is not
frustrated.

Section 201 does not affect the operation of section 68 (2).

204 Detention period for search limited

A police officer who detains a vehicle, vessdl or aircraft for a search
must not detain the vehicle, vessdl or arcraft any longer than is
reasonably necessary for the purpose.

Page 115

© oo~N oo WN PR

=
o

11

12
13
14
15

16

17
18
19
20
21

22

23

24
25
26



Clause 205

Part 16

Law Enforcement (Powers and Responsibilities) Bill 2002

Powers relating to intoxicated persons

Part 16 Powers relating to intoxicated persons

205 Definitions (cf Intoxicated Persons Act 1979, s 3)

In this Part:
authorised place of detention means:
(@  apolice station, or

(b) a detention centre within the meaning of the Children
(Detention Centres) Act 1987 approved for the time being by
the Minister for the purposes of this Part as an authorised place
of detention.

detention officer means a police officer, a correctiona officer (within
the meaning of the Crimes (Administration of Sentences) Act 1999) or
a person in charge of or employed in a detention centre (within the
meaning of the Children (Detention Centres) Act 1987).

intoxicated person means a person who appears to be serioudy
affected by acohol or another drug or a combination of drugs.

public place includes a schoal.

responsible person includes any person who is capable of taking care
of an intoxicated person including:

(@  afriend or family member, or

(b) an officid or member of staff of a government or non-
government organisation or facility providing welfare or
alcohol or other drug rehabilitation services.

206 Detention of intoxicated persons (cf Intoxicated Persons Act 1979, s 5)
(1) A police officer may detain an intoxicated person found in a public

placewho is.

(@&  behavingin adisorderly manner or in amanner likely to cause
injury to the person or another person or damage to property, or

(b) in need of physicad protection because the person is
intoxicated.

(2) A policeofficer isnot to detain a person under this section because of

behaviour that constitutes an offence under any law.
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Law Enforcement (Powers and Responsibilities) Bill 2002 Clause 206

Powers relating to intoxicated persons Part 16

207

(3) Anintoxicated person detained by a police officer under thisPart isto
be taken to, and released into the care of, aresponsible person willing
immediately to undertake the care of the intoxicated person.

(4) Anintoxicated person detained by a police officer under this Part may
be taken to and detained in an authorised place of detention if:

@

()

©

it is necessary to do so temporarily for the purpose of finding a
responsible person willing to undertake the care of the
intoxicated person, or

a responsible person cannot be found to take care of the
intoxicated person or the intoxicated person is not willing to be
released into the care of a responsble person and it is
impracticable to take the intoxicated person home, or

the intoxicated person is behaving or is likely to behave so
violently that a responsible person would not be capable of
taking care of and controlling the intoxicated person.

(5) Anintoxicated person detained under this Part may be detained under
such reasonable redtraint as is necessary to protect the intoxicated
person and other persons from injury and property from damage.

(6) This section does not authorise a responsible person into whose care
an intoxicated person is released to detain the intoxicated person.

Detention of persons in authorised places of detention (cf Intoxicated

Persons Act 1979, s 5)

(1) An intoxicated person who is detained in an authorised place of
detention under this Part may be detained there by any detention
officer.

(2 An intoxicated person who is detained in an authorised place of
detention under this Part:

@
()

©

must be given areasonable opportunity by the person in charge
of that place to contact a responsible person, and

must, as far as is reasonably practicable, be kept separately
from any person detained at that place in connection with the
commission or alleged commission of an offence, and

if the intoxicated person is apparently under the age of 18
years—mugt, as far as is reasonably practicable, be kept
separately from any person over that age detained at that place,
and
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Clause 207

Part 16

Law Enforcement (Powers and Responsibilities) Bill 2002

Powers relating to intoxicated persons

(d)  must not bedetained inacedll at that place unlessit is necessary
to do s0 or unless it is impracticable to detain the person
elsawhere at that place, and

(& must be provided with necessary food, drink, bedding and
blankets appropriate to the person’s needs, and

()  must be released as soon as the person ceases to be an
intoxicated person.

208 Searching detained persons (cf Intoxicated Persons Act 1979, s 6)

(1)

2

A police officer or other detention officer by whom an intoxicated
person is detained under this Part may search the intoxicated person
and may take possession of any persona belongings found in the
person’ s possession.

A personisentitled to thereturn of the personal belongingstaken from
the person under subsection (1) when the person ceases to be detained
under this Part.

209 Records (cf Intoxicated Persons Act 1979, s 7)

«y

2

It isthe duty of:

(@  any police officer who detains an intoxicated person under this
Part and takes the person to an authorised place of detention,
and

(b)  theperson in charge of an authorised place of detention where
an intoxicated person is detained (or a person authorised to do
S0 by that person in charge), and

()  aperson who, under this Part, searches a detained person,

to make, in accordance with the regulations, the record approved by
the Minister with respect to the detained person and to keep it for a
period of 3 years.

A person who has the custody of a prescribed record made under this
section must, when required to do so by a person authorised by the
Minister for the purposes of this subsection, make it available for
ingpection by that person.
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Law Enforcement (Powers and Responsibilities) Bill 2002 Clause 210

Powers relating to intoxicated persons Part 16

210 Police officers and others not liable for certain acts or omissions
(cf Intoxicated Persons Act 1979, s 8)

No action lies against any police officer, any detention officer or any
other person in respect of anything done or omitted to be done by the
police officer, detention officer or any such other person in good faith
in the execution or purported execution of this Part.
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Clause 211

Part 17

Law Enforcement (Powers and Responsibilities) Bill 2002

Property in police custody

Part 17

Division 1

211 Appl
D

2

212 Appl

Property in police custody

Confiscated knives and other dangerous articles
and implements

ication of Division (cf Summary Offences Act 1988, s 28B)
This Division applies to the following:

(&  adangerous article seized under this Act,

(b)  adangerous implement confiscated under section 28.

If provision is made by or under any other Act for the seizure or
confiscation of adangerous article or adangerousimplement to which
this Divison applies, the article or implement is to be dealt with as so
provided and the provisions of this Division do not apply to the
confiscation.

ication for return of seized dangerous articles or confiscated

dangerous implements (cf Summary Offences Act 1988, s 28C)

(1)

2

3

(4)

The person from whom adangerous article or dangerousimplement is
seized or confiscated or its owner may, within 28 days after it is seized
or confiscated, apply to the Local Area Commander of Police in the
areain which it was seized or confiscated for its return.

An application for the return of the article or implement must be in
writing and state why the article or implement should in al the
circumstances be returned.

If the person seeking the return of the article or implement is under the
age of 18 years, the application for its return may be made only by a
parent or guardian of the person, or a person who has lawful care or
custody of the person, on his or her behalf.

The Local Area Commander is not required to return an article or

implement if:

(@  proceedings have been commenced againgt the person in
respect of the article or implement and the proceedings have
not been withdrawn or finaly determined by the person’s
having been found not guilty of the offence, or
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Law Enforcement (Powers and Responsibilities) Bill 2002 Clause 212

Property in police custody Part 17

(b)  the person making the application, or on whose behalf an
gpplication is made, is the subject of a firearms prohibition
order under the Firearms Act 1996, or

(c) possession of the article or implement would otherwise
congtitute an offence.

213 Appeals to Local Court against refusals to return seized dangerous

articles or confiscated dangerous implements (cf Summary Offences
Act 1988, s 28D)

214

1)

2

3

If the Local Area Commander of Police fails or refuses to return a
seized dangerous article or confiscated dangerous implement at the
expiration of 28 days after it is seized or confiscated to a person who
has made an application for its return under this Division, the person
may appeal againgt the failure or refusal to a Loca Court within a
further 28 days.

On hearing such an apped, aLoca Court may order that the article or
implement:

(@  beforfeited to the Crown, or

(b)  bereturned to the applicant or some other appropriate person.

The Local Court may not order that the article or implement be
returned to the person if proceedings have been commenced against a
person in respect of the article or implement and the proceedings have
not been withdrawn or finally determined by the person’s having been
found not guilty of the offence.

Forfeiture of seized dangerous articles and confiscated dangerous
implements (cf Summary Offences Act 1988, s 28E)

1)

A seized dangerous article or confiscated dangerous implement is
forfeited to the Crown:

(@ if anapplicationfor thereturn of the article or implement is not
made within 28 days after it is seized or confiscated—at the
expiration of that period, or

(b)  inacasewhere such an application is made within that period
and the article or implement is not returned within that period:
0] if an appea under this Division is not made within the
period permitted by this Divison—at the expiration of
that period, or
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Clause 214 Law Enforcement (Powers and Responsibilities) Bill 2002

Part 17 Property in police custody

(i) if an apped under this Divison is made within the
period permitted by this Divis on—when an order made
by a Locd Court that the article or implement be
forfeited to the Crown takes effect.

(2) The Loca Area Commander of Police (or such other person as the
Commissioner may direct) may dispose of an article or implement
forfeited to the Crown under this section in accordance with the
directions of the Commissioner.

(3) Inthis section, a reference to the disposal of an article or implement
includes areference to its destruction.

(4) Theproceeds of any sale of an article or implement disposed of under
this section are to be paid to the Treasurer for payment into the
Consolidated Fund.

Division 2 Other property in police custody

215 Definitions
In this Division:
livestock means animals (including birds and fish).
ownership of livestock includes any form of lawful entitlement.

216 Application to property
(1) ThisDivison appliesto the following property:

(@  property that isin the custody of a police officer or member of
NSW Police in connection with an offence, whether or not
proceedings for the offence have been commenced,

(b)  property that is lawfully in the custody of a police officer or
member of NSW Police other than in connection with an
offence.

(2) However, this Division does not apply to the following property:

(& a dangerous aticle or dangerous implement to which
Divison 1 gpplies,

(b)  livestock to which section 19 of the Sock Diseases Act 1923
applies.
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Law Enforcement (Powers and Responsibilities) Bill 2002 Clause 217

Property in police custody Part 17

217 Right to inspect seized documents

Unless a Magidrate otherwise orders, a police officer who, in
exercising a function conferred by or under this Act, seizes a
document must allow a person who would be entitled to the
document:

(@ toingpectit a any reasonable times and from time to time, and
(b)  totake extracts from or make copies of it.

218 Return of seized things
(1) A police officer who, in exercising a function conferred by or under

219

2

this Act, seizes athing or has custody of other property to which this
Division applies must return the thing to the owner or person who had
lawful possession of the thing before it was seized or came into
custody if the officer is satisfied that:

(@ itsretention asevidenceis not required, and
(b) itislawful for the person to have possession of the thing.
This section is subject to any order made under section 219.

Disposal of property on application to court

1)

2

A court may, on application by any person, make an order that

property to which this Division applies:

(@  beddivered to the person who appears to be lawfully entitled
to the property, or

(b) if that person cannot be ascertained, be dedlt with as the court
thinks fit.

In determining an application the court may do any one or more of the

following things:

(@  adjust rights to property as between people who appear to be
lawfully entitled to the same property or the same or different
parts of property,

(b) make afinding or order as to the ownership and delivery of
property,

()  make afinding or order as to the liability for and payment of
expenses incurred in keeping property in police custody,
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Clause 219 Law Enforcement (Powers and Responsibilities) Bill 2002
Part 17 Property in police custody
(d)  order, if the person who is lawfully entitled to the property
cannot be ascertained, that the property be forfeited to the
Crown,
(6 makeany necessary incidental or ancillary orders.
(3) Property ordered to be forfeited to the Crown:
(@  inthecaseof money, isto bepaid to the Treasurer for payment
into the Consolidated Fund, or
(b) in any other case, may be sold by or on behdf of the

Commissioner at public auction and the proceeds of sdleareto
be paid to the Treasurer for payment into the Consolidated
Fund.

(4) If the property is not money or is not fit or suitable for sde, or failsto
sl at public auction, it is to be disposed of in accordance with the
directions of the Commissioner.

220 Disposal of property connected with an offence after determination of
proceedings

(1) Property that isin the custody of a police officer or member of NSW
Police in connection with an offence and that is not delivered to the
person lawfully entitled to it (by virtue of section 218, an order of a
court under this Divison or otherwise) within 1 month after
determination of proceedings against a person for an offence
connected with the property, or within 1 month after the police officer
determines that it is no longer required for use as evidence, is to be
dedlt with in accordance with subsection (2).

2

3

The property:

(@  inthecaseof money, isto be paid to the Treasurer for payment
into the Consolidated Fund, or

(b) in any other case, may be sold by or on behaf of the
Commissioner at public auction and the proceeds of sdeareto
be paid to the Treasurer for payment into the Consolidated
Fund.

If the property is not money or is not fit or suitable for sde, or failsto

sl at public auction, it is to be disposed of in accordance with the
directions of the Commissioner.
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Law Enforcement (Powers and Responsibilities) Bill 2002 Clause 221

Property in police custody Part 17

221

222

223

Disposal of unclaimed property not connected with an offence

D)

2

3)

(4)

Property that islawfully in the custody of apolice officer or amember
of NSW Police other than in connection with an offence and that isnot
delivered to the person lawfully entitled to it (by virtue of section 218,
an order of acourt under this Division or otherwise) may be dedlt with
in accordance with this section.

The Commissioner may use any such property for the purposes of an
integrity testing program conducted under section 207A of the Police
Act 1990.

The property:
(@  inthecaseof money, isto bepaid to the Treasurer for payment
into the Consolidated Fund, or

(b) in any other case, may be sold a public auction by the
Commissioner and the proceeds of sade are to be paid to the
Treasurer for payment into the Consolidated Fund.

If the property is not money or is not fit or suitable for sale, or failsto
sl at public auction, it is to be disposed of in accordance with the
directions of the Commissioner.

Procedure where no dispute as to ownership of livestock and owner
known (cf Criminal Procedure Act 1986, s 140)

D)

2

3)

A police officer may deliver livestock a any time before the
determination of proceedings against a person for an offence
concerning the livestock to a person who the officer beieves on
reasonable grounds is the owner of the livestock if there does not
appear to the officer to be any dispute asto ownership of thelivestock.

Livestock is not to be delivered until a suitable record of the livestock
has been made for evidentiary purposes. The record is to include a
valuation of the livestock made by a competent valuer.

Expenses incurred in keeping the livestock in police custody, in
making the record and in obtaining the valuation under subsection (2)
are to be borne by the Commissioner.

Procedure where no dispute as to ownership of livestock but owner not
known (cf Criminal Procedure Act 1986, s 141)

(1)

A police officer may apply to a court a any time before the
determination of proceedings against a person for an offence
concerning livestock for an order to sell the livestock at public auction
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Clause 223

Part 17

Law Enforcement (Powers and Responsibilities) Bill 2002

Property in police custody

2

3

4)

)

if, after making reasonable inquiries, there does not appear to the
officer to be any dispute as to the ownership of the livestock but the
officer does not know who or where the owner is.

The court may make an order for the sdle of the livestock at public

auction but must not make such an order unlessit is satisfied that 28

days notice of the intention to make the application for the order has

been given:

(@  toany person who, in the court’s opinion, may be an owner of
the livestock, and

(b)  inanewspaper circulating throughout the State.

In making an order for the sale of livestock, the court must specify the
amount that is to be deducted from the proceeds of sdleand paid to the
Commissioner in reimbursement of the expenses incurred by the
Commissioner in keeping the livestock in police custody. Expenses
incurred in keeping the livestock in police custody for thefirst 28 days
are to be borne by the Commissioner.

Livestock must not be sold following an order of the court until a
auitable record of the livestock has been made for evidentiary
purposes. The record need not include a valuation of the livestock.

The proceeds of sale of the livestock (after deducting, to the extent of
the funds available, and paying to the Commissioner any amount
specified by the court) together with a copy of the record made under
this section are to be forwarded to the Treasurer and the proceeds are
to be paid into the Consolidated Fund.

224  Procedure if there is a dispute as to ownership of livestock (cf Criminal
Procedure Act 1986, s 142)

(1)

A police officer may apply to a court a any time before the
determination of proceedings against a person for an offence
concerning livestock for an order to sell the livestock at public auction
if thereis a dispute as to the ownership of livestock and:

(@ no paty to the dispute undertakes to pay the expenses of
keeping the livestock in police custody, or

(b)  aparty who has given such an undertaking failsto comply with
the undertaking.
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Law Enforcement (Powers and Responsibilities) Bill 2002 Clause 224

Property in police custody Part 17

225

2

3)

(4)

®)

(©)

()

The court may make an order for the sale of the livestock at public
auction or it may make an order that one or more of the parties
disputing ownership pay the expenses of keeping the livestock in
police custody in such proportions as it determines.

The court must not make an order for the sale of the livestock at public
auction unlessit issatisfied that 28 days notice of theintention to make
the application for the order has been given:

(@  toany person who, in the court’s opinion, may be an owner of
the livestock, and

(b)  inanewspaper circulating throughout the State.

In making an order for the sale of the livestock, the court must specify
the amount that is to be deducted from the proceeds of the sale and
paid to the Commissioner in reimbursement of the expenses incurred
by the Commissioner in keeping the livestock in police custody.

Livestock must not be sold following an order of the court until a
suitable record of the livestock has been made for evidentiary
purposes. The record need not include a vauation of the livestock.

The owner of the livestock is (except insofar as a court otherwise
determines) entitled to recover, jointly or severdly, from the other
parties to the dispute the expenses incurred by the owner in keeping
the livestock in police custody.

The proceeds of the sale of thelivestock (after deducting, to the extent
of the funds available, and paying to the Commissioner any amount
specified by the court) together with a copy of the record made under
this section are to be forwarded to the Treasurer to be paid into the
Consolidated Fund.

Disposition of benefit derived from livestock (cf Criminal Procedure Act 1986,
s 143)

Any income or benefit derived from livestock whilein police custody
(such as offspring born during custody or, in the case of poultry, eggs)
isto be held or applied on behalf of the owner of the livestock.
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Clause 226

Part 17

Law Enforcement (Powers and Responsibilities) Bill 2002

Property in police custody

226  Notification of right to recover proceeds of sale (cf Criminal Procedure
Act 1986, s 144)

If, a the time a which livesock are sold in accordance with
section 223;

(@ the parties disputing ownership of the livestock have not
resolved their dispute, and

(b)  acourt has not determined who the owner of the livestock is,

apolice officer is required to notify each such party of the rights of the
owner under section 225.

227 Livestock provisions in addition to other provisions

Sections 222-226 are in addition to the other provisions of this
Division relating to property.

228 Application to Treasurer for recovery of money or proceeds of sale

A person who is lawfully entitled to any property that has been dealt
with in accordance with section 219, 220, 221 or 222-226 may
recover from the Treasurer the money or proceeds of sae held by the
Treasurer. This Act authorises the Treasurer to pay the amount out of
the Consolidated Fund (which is appropriated to the necessary extent).

229 Courts having jurisdiction under this Division

(1)

2

The court to which an application under this Divison may be madeis:

(@ aLocd Court for the district in which the property is held, if
the estimated vaue of the property (or the amount of the
money) does not exceed $40,000, or

(b)  theDisgtrict Court, if the estimated value of the property (or the
amount of the money) exceeds $40,000 but does not exceed
$250,000, or

()  the Supreme Court, if the estimated value of the property (or
the amount of the money) exceeds $250,000.

Despite subsection (1), acourt that isdealing with an offence may deal
with an application relating to property connected with that offence
even though the value of the property exceeds or is less than the
amount specified by subsection (1) in relation to that court.
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Law Enforcement (Powers and Responsibilities) Bill 2002 Clause 230

Use of force Part 18

Part 18 Use of force 1

230 Use of force generally by police officers 2
It islawful for apolice officer exercising afunction under this Act or 3
any other Act or law in relation to an individua or athing, and anyone 4
hel ping the police officer, to use such force asis reasonably necessary 5
to exercise the function. 6

231 Use of force in making an arrest 7
A police officer or other person who exercises a power to arrest
another person may use such force asis reasonably necessary to make 9
the arrest or to prevent the escape of the person after arrest. 10
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Part 19 Miscellaneous
Part 19 Miscellaneous

232 Protection of police acting in execution of warrant (cf Police Act 1990,
s 215)

D)

2

If any proceedings (whether crimina or not) are brought against any
police officer for anything done or purportedly done by the police
officer in execution of a warrant (whether issued under this or any
other Act or law), or a notice to produce documents issued under this
Act, the police officer is not to be convicted or held ligble merely
because:

(@ therewasan irregularity or defect in the issuing of the warrant
or notice, or

(b) the person who issued the warrant or notice lacked the
jurisdiction to do so.

In any such proceedings, the court must acquit the police officer or
dismiss the proceedings if the police officer:
(@  producesthe warrant or notice, and

(b)  provesthat the signature on the warrant or notice is that of the
person whose signature it purports to be, and

()  provesthat such a person has the reputation of being, and acts
as, a person who has the jurisdiction to issue the warrant or
notice, and

(d) theact complained of was done in execution of the warrant or
notice.

233  Admissibility of evidence of searches (cf Summary Offences Act 1988, s 28H)

Evidence of athing discovered during or as aresult of asearch carried
out in accordance with this Act is not inadmissible merely becausethe
thing is a dangerous article or dangerous implement of a different
nature from that referred to in the reason given for the search.

234  Proceedings for offences

Proceedings for an offence against this Act or the regulations are to be
dedlt with summarily by aLoca Court.
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Law Enforcement (Powers and Responsibilities) Bill 2002 Clause 235

Miscellaneous

Part 19

235 Penalty notices

)

2

3)
(4)

)

(©)

()

(8

A police officer may serve apendty notice on apersoniif it gppearsto
the officer that the person has committed an offence against this Act
or the regulations, being an offence prescribed by the regulations as a
penalty notice offence.

A penalty notice isanotice to the effect that, if the person served does
not wish to have the matter determined by a court, the person can pay,
within the time and to the person specified in the notice, the amount of
penalty prescribed by the regulationsfor the offenceif dealt with under
this section.

A penalty notice may be served personadly or by post.

If the amount of pendlty prescribed for an alleged offenceis paid under
this section, no person is liable to any further proceedings for the
alleged offence.

Payment under this section is not to be regarded as an admission of
ligbility for the purpose of, and does not in any way affect or
prejudice, any civil claim, action or proceeding arising out of the same
occurrence.

The regulations may:

(@  prescribe an offence for the purposes of this section by
specifying the offence or by referring to the provision creating
the offence, and

(b)  prescribe the amount of pendty payablefor the offenceif dealt
with under this section, and

()  prescribe different amounts of pendties for different offences
or classes of offences.

The amount of penalty prescribed under this section for an offence is
not to exceed the maximum amount of penalty that could be imposed
for the offence by a court.

This section does not limit the operation of any other provision of, or
made under, this or any other Act relating to proceedings that may be
taken in respect of offences.

236  Onus of proof of reasonable excuse

The onus of proof of reasonable excuse in proceedings for an offence
againg this Act or the regulations lies on the person accused of the
offence.
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Clause 237 Law Enforcement (Powers and Responsibilities) Bill 2002

Part 19

Miscellaneous

237

238

239

240

241

242

Commissioner’s instructions

(1) Theinstructionsto members of NSW Policeissued under section 8 (4)
of the Police Act 1990 may include instructions and guidelines with
respect to the exercise by police officers, and other members of NSW
Police, of functions conferred by or under this Act.

(2) TheCommissioner may not issue an instruction or guideline under the
Police Act 1990 that is inconsistent with this Act and any instruction
or guiddineis, to the extent to which it is inconsistent with this Act,
of no effect.

Regulations

(1) The Governor may make regulations, not inconsistent with this Act,
for or with respect to any matter that by this Act is required or
permitted to be prescribed or that is necessary or convenient to be
prescribed for carrying out or giving effect to this Act.

(2) A regulation may create an offence punishable by a pendty not
exceeding 20 pendlty units or, in the case of a regulation made under
Divison 1 or 3 of Part 11, 50 penalty units.

Repeals
The Acts set out in Schedule 3 are repealed.

Amendment of other Acts and instruments
Schedule 4 has effect.

Savings and transitional provisions
Schedule 5 has effect.

Monitoring of operation of certain provisions of Act by Ombudsman

(1) For the period of 2 years from the date of the commencement of this
section, the Ombudsman is to keep under scrutiny the exercise of the
functions conferred on police officers under Divison 2 of Part 4,
Divison 3 of Part 5 and Part 7.

(2) For that purpose, the Ombudsman may require the Commissioner to
provide information about the exercise of those functions.
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Law Enforcement (Powers and Responsibilities) Bill 2002 Clause 242

Miscellaneous

Part 19

3)

(4)

)

(©)

The Ombudsman must, as soon as practicable after the expiration of
that 2-year period, prepare a report of the Ombudsman’s work and
activities under this section and furnish a copy of the report to the
Attorney Genera and the Minister for Police and the Commissioner.

The Attorney General istolay (or causeto belaid) acopy of thereport
before both Houses of Parliament as soon as practicable after the
Attorney Genera receives the report.

If a House of Parliament is not sitting when the Attorney Generd
seeksto lay areport beforeit, the Attorney General may present copies
of the report to the Clerk of the House concerned.

The report:

(@ is, on presentation and for al purposes, taken to have been laid
before the House, and

(b)  may be printed by authority of the Clerk of the House, and

(o) if so printed, is for dl purposes taken to be a document
published by or under the authority of the House, and

(d) isto berecorded:
0] in the case of the Legidative Council, in the Minutes of
the Proceedings of the Legidative Council, and
(i)  inthe case of the Legidative Assembly, in the Votes
and Proceedings of the Legidative Assembly,

on thefirst sitting day of the House after receipt of the report by
the Clerk.

243 Review of Act

1)

2
3

The Attorney General and the Minister for Police are to review this
Act to determine whether the policy objectives of the Act remain valid
and whether the terms of the Act remain appropriate for securing those
objectives.

The review is to be undertaken as soon as possible after the period of
3 years from the date of assent to this Act.

A report on the outcome of the review isto be tabled in each House of
Parliament within 12 months after the end of the period of 3 years.
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Law Enforcement (Powers and Responsibilities) Bill 2002

Schedule 1 Acts not affected by this Act

Schedule 1 Acts not affected by this Act

(Section 5 (1))

Bail Act 1978 No 161

Casino Control Act 1992 No 15

Children and Young Persons (Care and Protection) Act 1998 No 157
Children (Care and Protection) Act 1987 No 54

Children (Criminal Proceedings) Act 1987 No 55

Children (Protection and Parental Responsibility) Act 1997 No 78
Crimes Act 1900 No 40

Crimes (Administration of Sentences) Act 1999 No 93

Crimes (Forensic Procedures) Act 2000 No 59

Criminal Procedure Act 1986 No 209

Drug Misuse and Trafficking Act 1985 No 226

Law Enforcement and National Security (Assumed Identities) Act 1998 No 154
Law Enforcement (Controlled Operations) Act 1997 No 136

Liquor Act 1982 No 147

Listening Devices Act 1984 No 69

Mental Health Act 1990 No 9

Registered Clubs Act 1976 No 31

Road Obstructions (Special Provisions) Act 1979 No 9

Road Transport (General) Act 1999 No 18

Road Transport (Safety and Traffic Management) Act 1999 No 20
Sate Emergency and Rescue Management Act 1989 No 165

Sate Emergency Service Act 1989 No 164

Telecommunications (Interception) (New South Wales) Act 1987 No 290
Wool, Hide and &in Dealers Act 1935 No 40

Young Offenders Act 1997 No 54
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Law Enforcement (Powers and Responsibilities) Bill 2002

Search warrants under other Acts Schedule 2

Schedule 2 Search warrants under other Acts
(Section 59 (1) (b))

Agricultural Industry Services Act 1998, section 41

Animal Research Act 1985, section 51

Apprenticeship and Traineeship Act 2001, section 68

Casino Control Act 1992, section 112

Charitable Fundraising Act 1991, section 29

Children and Young Persons (Care and Protection) Act 1998, section 233
Children (Interstate Transfer of Offenders) Act 1988, section 16
Chiropractors Act 2001, section 128

Classification (Publications, Films and Computer Games) Enforcement Act 1995,
section 55

Community Services (Complaints, Reviews and Monitoring) Act 1993, section 85
Confiscation of Proceeds of Crime Act 1989, section 36
Consumer Credit Administration Act 1995, section 9
Contaminated Land Management Act 1997, section 84
Co-operatives Act 1992, section 381

Criminal Assets Recovery Act 1990, section 38

Dangerous Goods Act 1975, section 42

Dental Practice Act 2001, section 154

Dental Technicians Registration Act 1975, section 25

Dentists Act 1989, section 59

Disorderly Houses Act 1943, section 13

Electricity Safety Act 1945, sections 211 and 271

Electricity Supply Act 1995, section 63

Employment Agents Act 1996, section 28

Entertainment Industry Act 1989, section 58

Environmental Planning and Assessment Act 1979, section 118K

Page 135

© 00 ~N o U M~ W

11
12

13
14
15
16
17
18
19
20
21
22
23
24
25
26
27
28



Law Enforcement (Powers and Responsibilities) Bill 2002

Schedule 2 Search warrants under other Acts

Environmentally Hazardous Chemicals Act 1985, section 46
Exhibited Animals Protection Act 1986, section 42

Exotic Diseases of Animals Act 1991, section 48

Fines Act 1996, section 76

First Home Owner Grant Act 2000, section 41

Fisheries Management Act 1994, sections 214 and 260
Fitness Services (Pre-paid Fees) Act 2000, section 12
Food Act 1989, section 18

Food Production (Safety) Act 1998, section 25

Game and Feral Animal Control Act 2002, section 42
Gaming Machines Act 2001, section 184

Gas SQupply Act 1996, section 64

Grain Marketing Act 1991, section 87

Guardianship Act 1987, sections 12 and 102

Health Care Complaints Act 1993, section 34

Home Building Act 1989, section 126

Independent Commission Against Corruption Act 1988, section 40
Industrial Relations Act 1996, section 388

Liquor Act 1982, section 151

Local Government Act 1993, section 201

Lotteriesand Art Unions Act 1901, section 21E

Marketing of Primary Products Act 1983, section 138
Medical Practice Act 1992, section 125

Motor Dealers Act 1974, section 53AA

Motor Vehicle Repairs Act 1980, section 75A

National Parks and Wildlife Act 1974, section 164

New South Wales Crime Commission Act 1985, section 11
Non-Indigenous Animals Act 1987, section 24

Noxious Weeds Act 1993, section 52
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Law Enforcement (Powers and Responsibilities) Bill 2002

Search warrants under other Acts

Schedule 2

Occupational Health and Safety Act 2000, section 58
Offshore Minerals Act 1999, section 382

Optometrists Act 2002, section 132

Osteopaths Act 2001, section 128

Pesticides Act 1999, section 35

Petroleum (Onshore) Act 1991, section 104
Physiotherapists Act 2001, section 129

Physiotherapists Registration Act 1945, section 18
Poisons and Therapeutic Goods Act 1966, section 43A
Police Integrity Commission Act 1996, section 45

Poultry Meat Industry Act 1986, section 161

Prevention of Cruelty to Animals Act 1979, section 27
Property, Sock and Business Agents Act 2002, section 209
Protection of the Environment Operations Act 1997, section 199
Psychologists Act 2001, section 128

Public Health Act 1991, section 73

Public Lotteries Act 1996, section 72

Radiation Control Act 1990, section 16

Rail Safety Act 1993, section 75

Registered Clubs Act 1976, sections 129 and 151

Revenue Laws (Reciprocal Powers) Act 1987, section 7
Road and Rail Transport (Dangerous Goods) Act 1997, section 24
Road Transport (General) Act 1999, section 41

Roads Act 1993, section 174

Royal Commission (Police Service) Act 1994, section 15
Rural Lands Protection Act 1998, section 196

Security Industry Act 1997, section 42

Smoke-free Environment Act 2000, section 16

Sock (Artificial Breeding) Act 1985, section 33
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Law Enforcement (Powers and Responsibilities) Bill 2002

Schedule 2 Search warrants under other Acts

Sock Medicines Act 1989, section 51

Summary Offences Act 1988, section 21

Snvimming Pools Act 1992, section 29

Taxation Administration Act 1996, section 77
Totalizator Act 1997, section 95

Tow Truck Industry Act 1998, section 83

Trade Measurement Administration Act 1989, section 22
Unlawful Gambling Act 1998, section 40

Water Management Act 2000, section 338

Workplace Injury Management and Workers Compensation Act 1998,
section 238A
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Repeals

Schedule 3

Schedule 3 Repeals

Intoxicated Persons Act 1979 No 67

Police Powers (Drug Detection Dogs) Act 2001 No 115
Police Powers (Drug Premises) Act 2001 No 30

Police Powers (Internally Concealed Drugs) Act 2001 No 31
Police Powers (Vehicles) Act 1998 No 166

Search Warrants Act 1985 No 37

(Section 239)
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Law Enforcement (Powers and Responsibilities) Bill 2002

Schedule 4 Amendment of other Acts and instrument

Schedule 4 Amendment of other Acts and instrument

4.1

[1]

[2]

[3]

4.2

[1]

(Section 240)

Agricultural Industry Services Act 1998 No 45

Section 41 Search warrants

Omit “authorised justice’” wherever occurring in section 41 (1) and (2).
Insert instead “authorised officer”.

Section 41 (3)

Omit “Part 3 of the Search Warrants Act 1985”.

Insert instead “Division 4 of Part 5 of the Law Enforcement (Powers and
Respongibilities) Act 2002”.

Section 41 (4)

Omit the subsection. Insart instead:
(4) Inthissection:

authorised officer has the same meaning as it hasin the Law
Enforcement (Powers and Responsibilities) Act 2002.

Animal Research Act 1985 No 123

Section 3 Definitions

Omit the definition of authorised justice from section 3 (1).
Insert instead in alphabetica order:

authorised officer has the same meaning as it hasin the Law
Enforcement (Powers and Responsihilities) Act 2002.
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Amendment of other Acts and instrument Schedule 4

[2]

[3]

[4]

4.3

[1]

[2]

[3]

Section 51 Search warrants

Omit “authorised justice” wherever occurring in section 51 (1) and (2).
Insert instead “authorised officer”.

Section 51 (3)

Omit “Part 3 of the Search Warrants Act 1985”.

Insert ingtead “Divison 4 of Part 5 of the Law Enforcement (Powers and
Responsibilities) Act 2002”.

Section 51 (4)

Omit “section 18 of the Search Warrants Act 1985”.

Insert instead “section 71 of the Law Enforcement (Powers and
Responsibilities) Act 2002”.

Apprenticeship and Traineeship Act 2001 No 80

Section 68 Search warrants

Omit “authorised justice’” wherever occurring in section 68 (1) and (2).
Insert instead “authorised officer”.

Section 68 (3)

Omit “Part 3 of the Search Warrants Act 1985”.

Insert ingtead “Division 4 of Part 5 of the Law Enforcement (Powers and
Responsibilities) Act 2002”.

Section 68 (4)

Omit “section 18 of the Search Warrants Act 1985”.

Insert instead “section 71 of the Law Enforcement (Powers and
Responsibilities) Act 2002”.
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Schedule 4 Amendment of other Acts and instrument

[4]

4.4

[1]

[2]

[3]

4.5

[1]

Section 68 (6)

Omit the subsection. Insert instead:
(6) Inthissection:

authorised officer has the same meaning as it has in the Law
Enforcement (Powers and Responsihilities) Act 2002.

Casino Control Act 1992 No 15

Section 112 Search warrants

Omit “authorised justice” wherever occurring in section 112 (1) and (2).
Insert instead “ authorised officer”.

Section 112 (4)

Omit “Part 3 of the Search Warrants Act 1985”.

Insert instead “Division 4 of Part 5 of the Law Enforcement (Powers and
Responsibilities) Act 2002”.

Section 112 (5)

Omit the subsection. Insart instead:
(5) Inthissection:

authorised officer has the same meaning asit hasin the Law
Enforcement (Powers and Responsibilities) Act 2002.

Charitable Fundraising Act 1991 No 69

Section 29 Search warrant

Omit “authorised justice” wherever occurring in section 29 (1) and (2).
Insert instead “authorised officer”.
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Law Enforcement (Powers and Responsibilities) Bill 2002

Amendment of other Acts and instrument Schedule 4

[2]

[3]

4.6

[1]

[2]

[3]

Section 29 (1)

Omit “ Search Warrants Act 1985”.
Insert instead “ Law Enfor cement (Powers and Responsibilities) Act 2002".

Section 29 (4)

Omit “Part 3 of the Search Warrants Act 1985”.

Insert ingtead “Divison 4 of Part 5 of the Law Enforcement (Powers and
Responsibilities) Act 2002”.

Children and Young Persons (Care and Protection) Act 1998
No 157

Section 3 Definitions

Omit the definition of authorised justice.

Insert instead in alphabetica order:
authorised officer has the same meaning as it has in the Law
Enforcement (Powers and Responsihilities) Act 2002.

Sections 233 (1) and (2), 260 (1)

Omit “authorised justice” wherever occurring.
Insert instead “authorised officer”.

Section 243
Omit the section. Insert instead:

243 Application of search warrants provisions
Divison 4 of Part 5 of the Law Enforcement (Powers and
Responsibilities) Act 2002 (sections 62 (1) (c) and 67 (2)
(b) (iv) excepted) applies to a search warrant issued under this
Act.
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Schedule 4 Amendment of other Acts and instrument

4.7

[1]

[2]

[3]

[4]

[5]

[6]

[7]

Children (Care and Protection) Act 1987 No 54

Section 3 Definitions

Omit the definition of authorised justice from section 3 (2).

Section 94 Search warrants

Omit “authorised justice” wherever occurring in section 94 (1) and (2).
Insert instead “authorised officer within the meaning of the Law
Enforcement (Powers and Responsibilities) Act 2002”.

Section 94 (3)

Omit “Part 3 of the Search Warrants Act 1985”.

Insert instead “Division 4 of Part 5 of the Law Enforcement (Powers and
Responsibilities) Act 2002”.

Section 94 (4)

Omit “section 18 of the Search Warrants Act 1985”.

Insert instead “section 71 of the Law Enforcement (Powers and
Responsibilities) Act 2002”.

Section 116 Search warrants

Omit “authorised justice” wherever occurring in section 116 (1) and (2).
Insert instead “authorised officer within the meaning of the Law
Enforcement (Powers and Responsibilities) Act 2002”.

Section 116 (3)

Omit “Part 3 of the Search Warrants Act 1985”.

Insert instead “Divison 4 of Part 5 of the Law Enforcement (Powers and
Responsibilities) Act 2002”.

Section 116 (4)

Omit “section 18 of the Search Warrants Act 1985”.

Insert instead “section 71 of the Law Enforcement (Powers and
Responsibilities) Act 2002”.
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Amendment of other Acts and instrument Schedule 4

[8]

[9]

4.8

[1]

[2]

[3]

[4]

Section 122 Evidence of young children

Omit “authorised justice” from section 122 (1).

Insert instead “authorised officer within the meaning of the Law
Enforcement (Powers and Responsibilities) Act 2002”.

Section 122 (1)

Omit “justice” where secondly occurring.
Insert instead “authorised officer”.

Children (Interstate Transfer of Offenders) Act 1988 No 85

Section 3 Definitions

Omit the definition of authorised justice.
Insert instead in aphabetica order:

authorised officer has the same meaning as it has in the Law
Enforcement (Powers and Responsibilities) Act 2002.

Section 15 Escape from custody

Omit “authorised justice” wherever occurring in section 15 (2) and (5).
Insert instead “authorised officer”.

Section 16 Search warrants

Omit “authorised justice” wherever occurring in section 16 (1) and (2).
Insert instead “authorised officer”.

Section 16 (3)

Omit “Part 3 of the Search Warrants Act 1985”.

Insert instead “Division 4 of Part 5 of the Law Enforcement (Powers and
Responsibilities) Act 2002”.
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Schedule 4 Amendment of other Acts and instrument

[3]

4.9

[1]

[2]

[3]

4.10

[1]

Section 16 (4)

Omit “section 18 of the Search Warrants Act 1985”.

Insert instead “section 71 of the Law Enforcement (Powers and
Responsibilities) Act 2002”.

Chiropractors Act 2001 No 15

Section 128 Search warrants

Omit “authorised justice” wherever occurring in section 128 (1) and (3).
Insert instead “authorised officer”.

Section 128 (4)

Omit “Part 3 of the Search Warrants Act 1985”.

Insert instead “Division 4 of Part 5 of the Law Enforcement (Powers and
Responsibilities) Act 2002”.

Section 128 (5)

Omit the subsection. Insert instead:
(5) Inthissection:

authorised officer has the same meaning as it hasin the Law
Enforcement (Powers and Responsibilities) Act 2002.

Classification (Publications, Films and Computer Games)
Enforcement Act 1995 No 63

Section 55 Search warrants

Omit “authorised justice” wherever occurring in section 55 (1) and (2).
Insert instead “authorised officer”.
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Amendment of other Acts and instrument Schedule 4

[2]

[3]

411

[1]

[2]

[3]

Section 55 (3)

Omit “Part 3 of the Search Warrants Act 1985”.

Insert instead “Division 4 of Part 5 of the Law Enforcement (Powers and
Responsibilities) Act 2002”.

Section 55 (5)

Omit the subsection. Insart instead:
(5) Inthissection:

authorised officer has the same meaning asit hasin the Law
Enforcement (Powers and Responsihilities) Act 2002.

Community Services (Complaints, Reviews and Monitoring)
Act 1993 No 2

Section 18 Search warrants

Omit “authorised justice” wherever occurring in section 18 (1) and (2).
Insert instead “authorised officer”.

Section 18 (3)

Omit “Part 3 of the Search Warrants Act 1985”.

Insert instead “Division 4 of Part 5 of the Law Enforcement (Powers and
Respongibilities) Act 2002”.

Section 18 (5)

Omit the subsection. Insart instead:
(5) Inthissection:

authorised officer has the same meaning as it has in the Law
Enforcement (Powers and Responsibilities) Act 2002.
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Law Enforcement (Powers and Responsibilities) Bill 2002

Schedule 4 Amendment of other Acts and instrument

412

[1]

[2]

[3]

[4]

[5]

4.13

[1]

Confiscation of Proceeds of Crime Act 1989 No 90

Section 35 Definitions

Omit the definition of authorised justice from section 35 (1).
Insert instead in aphabetica order:

authorised officer has the same meaning asit has in the Law
Enforcement (Powers and Responsibilities) Act 2002.

Section 36 Search warrants

Omit “authorised justice” wherever occurring in section 36 (1) and (2).
Insert instead “authorised officer”.

Section 36 (4)

Omit “Part 2 of the Search Warrants Act 1985”.

Insert instead “Division 3 of Part 5 of the Law Enforcement (Powers and
Responsibilities) Act 2002”.

Section 36 (5)

Omit “Part 3 of the Scarch Warrants Act 1985”.

Insert instead “Division 4 of Part 5 of the Law Enforcement (Powers and
Responsibilities) Act 2002”.

Section 39 Issue of warrants if charge not laid

Omit “authorised justice” wherever occurring. Insert instead “authorised
officer”.

Consumer Credit Administration Act 1995 No 69

Section 9 Search warrants

Omit “authorised justice” wherever occurring in section 9 (1) and (2).
Insert instead “authorised officer”.
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Law Enforcement (Powers and Responsibilities) Bill 2002

Amendment of other Acts and instrument Schedule 4

[2]

[3]

414

[1]

[2]

[3]

[4]

Section 9 (3)

Omit “Part 3 of the Search Warrants Act 1985”.

Insert instead “Division 4 of Part 5 of the Law Enforcement (Powers and
Responsibilities) Act 2002”.

Section 9 (4)

Omit the subsection. Insart instead:
(5) Inthissection:

authorised officer has the same meaning asit hasin the Law
Enforcement (Powers and Responsihilities) Act 2002.

Contaminated Land Management Act 1997 No 140

Section 84 Search warrants

Insart “under this Act” after “authorised officer” wherever occurring in
section 84 (1) and (2).

Section 84 (1) and (2)

Omit “authorised justice” wherever occurring.

Insart instead “authorised officer within the meaning of the Law
Enforcement (Powers and Responsibilities) Act 2002”.

Section 84 (3)

Omit “Part 3 of the Search Warrants Act 1985”.

Insert ingtead “Division 4 of Part 5 of the Law Enforcement (Powers and
Responsibilities) Act 2002”.

Section 84 (4)
Omit the subsection.
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Schedule 4 Amendment of other Acts and instrument

4.15

[1]

[2]

[3]

[4]

4.16

[1]

[2]

3]

Co-operatives Act 1992 No 18

Section 381 Search warrants

Omit “authorised justice” wherever occurring in section 381 (1) and (2).
Insert instead “authorised officer”.

Section 381 (3)

Omit “Part 3 of the Search Warrants Act 1985”.

Insert ingtead “Division 4 of Part 5 of the Law Enforcement (Powers and
Responsibilities) Act 2002”.

Section 381 (4)

Omit “section 18 of the Search Warrants Act 1985”.

Insert instead “section 71 of the Law Enforcement (Powers and
Responsibilities) Act 2002”.

Section 381 (5)

Omit the subsection. Insart instead:
(5) Inthissection:

authorised officer has the same meaning asit has in the Law
Enforcement (Powers and Responsibilities) Act 2002.

Crimes Act 1900 No 40

Sections 352—-352A
Omit the sections.
Sections 353A-353AB

Omit the sections.

Part 10A Detention after arrest for purposes of investigation

Omit the Part.
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[4]

[3]

[6]

[7]

[8]

4.17

Part 10B, heading
Omit the heading. Insert instead:

Part 10B Harbouring escapees

Part 10B, Divisions 1, 2, 3 and 4 (sections 357-358B)

Omit the Divisions.

Part 10B, Division 5

Omit the heading to the Division.

Section 563 Power to demand name and address

Omit the section.

Section 578D Police may enter and search premises for child
pornography or indecent articles

Omit the section.

Crimes (Administration of Sentences) Act 1999 No 93

Section 4 Application of Part

Omit “Intoxicated Persons Act 1979” from section 4 (2).

Insert instead “Part 16 of the Law Enforcement (Powers and
Responsihilities) Act 2002”.
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4.18

[1]

[2]

[3]

[4]

[5]

[6]

Crimes (Forensic Procedures) Act 2000 No 59

Section 3 Interpretation

Omit the definition of authorised justice and the note to the definition from
section 3 (2).
Insert instead in aphabetica order:

authorised officer has the same meaning asit hasin the Law
Enforcement (Powers and Responsihilities) Act 2002.

Sections 3 (1), definitions of “order” and “time out”, 6, 13, 14, 22, 23, 32,
33, 34, 35, 36, 36A, 39, 40 (1), 41, 42 (1) (a), 43A, 98 (2) (c), 107 (b)

Omit “authorised justice” wherever occurring.
Insert instead “authorised officer”.

Sections 3 (2), 6, 7 (5), 17 (5), 42 (1)

Omit “Part 10A of the Crimes Act 1900” wherever occurring.

Insert instead “Part 9 of the Law Enforcement (Powers and
Responsibilities) Act 2002”.

Sections 6, 7, 17 (3)

Omit “section 356D of the Crimes Act 1900” wherever occurring.

Insert ingtead “section 115 of the Law Enforcement (Powers and
Responsibilities) Act 2002”.

Part 5, heading and Part 5, Division 4, heading

Omit “authorised justice” wherever occurring.
Insert instead “authorised officer”.

Section 36 Records of application and interim order

Omit “authorised justice's” wherever occurring in section 36 (1), (4), (5)
and (6).

Insert instead “authorised officer's’.
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[7]

[8]

[9]

[10]

[11]

[12]

Sections 36 (3) and 36A

Omit “authorised justice’ srecord” wherever occurring.
Insert instead “authorised officer’srecord”.

Sections 36 (3) and 36A

Omit “authorised justice’ s record” wherever occurring.
Insert instead “authorised officer’ s record”.

Section 112 Relationship with Division 3 of Part 10 of the Law
Enforcement (Powers and Responsibilities) Act 2002

Omit “section 353AA of the Crimes Act 1900” from section 112 (a).

Insert instead “section 136 of the Law Enforcement (Powers and
Responsibilities) Act 2002”.

Section 112 (b)

Omit “section 353A (3) of the Crimes Act 1900”.

Insert instead “section 133 of the Law Enforcement (Powers and
Responsibilities) Act 2002”.

Section 113 Relationship with Parts 9 and 15 of the Law Enforcement
(Powers and Responsibilities) Act 2002

Omit “Part 10A of the Crimes Act 1900” wherever occurring.

Insert instead “Parts 9 and 15 of the Law Enforcement (Powers and
Responsibilities) Act 2002”.

Section 113

Omit “that Part” wherever occurring. Insert instead “those Parts’.
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4.19

[1]

[2]

[3]

[4]

[5]

[6]

Criminal Assets Recovery Act 1990 No 23

Section 6 Meaning of “serious crime related activity”

Omit “section 13 (Allowing use of premises as drug premises—offence by
owner or occupier) of the Police Powers (Drug Premises) Act 2001” from
section 6 (4).

Insert ingtead “section 36Y (Allowing use of premises as drug
premises—offence by owner or occupier) of the Drug Misuse and
Trafficking Act 1985”.

Section 38 Search warrants

Insert “under this Act” after “authorised officer” wherever occurring in
section 38 (1) and (2).

Section 38 (1) and (2)

Omit “authorised justice” wherever occurring.

Insert instead “authorised officer within the meaning of the Law
Enforcement (Powers and Responsibilities) Act 2002”.

Section 38 (1)

Omit “within the meaning of the Search Warrants Act 1985".
Insert instead “ Law Enfor cement (Powers and Responsibilities) Act 2002".

Section 38 (3)

Omit “Part 2 of the Search Warrants Act 1985”.

Insert instead “Division 2 of Part 5 of the Law Enforcement (Powers and
Responsibilities) Act 2002”.

Section 38 (4)

Omit “Part 3 of the Search Warrants Act 1985”.

Insert instead “Division 4 of Part 5 of the Law Enforcement (Powers and
Responsibilities) Act 2002”.
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[7]

4.20

421

[1]

[2]

[3]

Section 42A Disposal of seized property to Commission

Omit “section 7 of the Search Warrants Act 1985” from section 42A (1).

Insert instead “section 49 of the Law Enforcement (Powers and
Responsibilities) Act 2002”.

Criminal Procedure Act 1986 No 209

Part 6 Police custody of property
Omit the Part.

Dangerous Goods Act 1975 No 68

Section 42 Search warrant

Omit section 42 (1). Insert instead:
(1) Inthissection:
authorised officer has the same meaning asit hasin the Law
Enforcement (Powers and Responsibilities) Act 2002.

Section 42 (2) and (3)

Omit “authorised justice” wherever occurring.
Insert instead “authorised officer”.

Section 42 (4)

Omit “Part 3 of the Search Warrants Act 1985”.

Insert instead “Division 4 of Part 5 of the Law Enforcement (Powers and
Responsihilities) Act 2002”.
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4.22

[1]

[2]

[3]

4.23

[1]

[2]

Dental Practice Act 2001 No 64

Section 154 Search warrants

Omit “authorised justice” wherever occurring in section 154 (1) and (3).
Insaert instead “authorised officer”.

Section 154 (4)

Omit “Part 3 of the Search Warrants Act 1985”.

Insert ingtead “Division 4 of Part 5 of the Law Enforcement (Powers and
Responsibilities) Act 2002”.

Section 154 (5)

Omit the subsection. Insart instead:
(5) Inthissection:

authorised officer has the same meaning asit hasin the Law
Enforcement (Powers and Responsibilities) Act 2002.

Dental Technicians Registration Act 1975 No 40

Section 25 Power of entry of inspectors

Omit “authorised justice” wherever occurring in section 25 (2) and (2A).
Insert instead “authorised officer”.

Section 25 (2B)

Omit “Part 3 of the Search Warrants Act 1985”.

Insert ingtead “Division 4 of Part 5 of the Law Enforcement (Powers and
Responsibilities) Act 2002”.
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[3]

4.24

[1]

[2]

[3]

4.25

[1]

Section 25 (4)

Omit the subsection. Insart instead:
(4) Inthissection:

authorised officer has the same meaning as it has in the Law
Enforcement (Powers and Responsihilities) Act 2002.

Disorderly Houses Act 1943 No 6

Section 13 Suspected premises—issue of search warrant

Omit section 13 (1). Insert instead:
(1) Inthissection:
authorised officer has the same meaning as it has in the Law
Enforcement (Powers and Responsibilities) Act 2002.

Section 13 (2) and (3)

Omit “authorised justice” wherever occurring.
Insert instead “authorised officer”.

Section 13 (4)

Omit “Part 3 of the Search Warrants Act 1985”.

Insert instead “Division 4 of Part 5 of the Law Enforcement (Powers and
Responsibilities) Act 2002”.

Drug Misuse and Trafficking Act 1985 No 226

Section 3 Definitions

Insert in aphabetical order in section 3 (1):

drug premises means any premises that are used for the
unlawful supply or manufacture of prohibited drugs.
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[2] Part2B
Insert after Part 2A:

Part 2B Offences involving drug premises

36U

36V

36W

Prohibited drugs to which Part does not apply

In this Part, prohibited drug does not include cannabis ledf,
cannabis oil or cannabisresin.

Possession of prohibited drugs, or presence of prohibited drugs,
on premises

In proceedings for an offence againgt this Part, it is not
necessary to prove that the person had a prohibited drug in his
or her possession or that a prohibited drug was found on any
premises involved in the offence.

Evidence that premises are drug premises

(1) A court must not find a person guilty of an offence againgt this
Part unless the prosecution satisfies the court beyond a
reasonable doubt that at the time the offence is alleged to have
been committed any premises involved in the offence were
being used for the unlawful supply or manufacture of any
prohibited drug.

(2) Without limiting matters to which regard may be had in
determining whether premises involved in the offence were
being used for the unlawful supply or manufacture of any
prohibited drug, regard may be had to any or al of the
following:

(&  evidencethat apolice officer authorised by law to enter
the premises was wilfully prevented from, or obstructed
or delayed in, entering or re-entering those premises or
any part of those premises,

(b)  evidence of the externd or internal construction of the
premises, including any externa or interna door of, or
means of access to, those premises that is found to be
likely to have been fitted with a balt, bar, chain, or any
means or devicefor the purpose of preventing, delaying
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(©

(d)

©

(f)

@

(h)

or obstructing the entry or re-entry into those premises
of such a police officer or any other person, or for
giving an darm in case of such entry or re-entry,

evidence of aperson acting asalookout to warn persons
on the premises of the approach of police officers or
other persons,

evidence that there was found on those premises, or in
the possession of a person on those premises, any
syringe or other means or device used in the supply,
manufacture or use of a prohibited drug,

evidence that there was found on the premises, or in the
possession of a person on the premises, a firearm or
prohibited weapon the possession of whichisunlawful,

evidence that there was found on those premises any
documents or other records, including any computer
records, that appear to have been kept or used in
connection with the unlawful supply or manufacture of
a prohibited drug,

evidencethat there wasfound on the premises any large
amount of money that is not accounted for by the owner
or occupier of the premises,

evidence that there were found on those premises
persons who appeared to be affected by a prohibited
drug.

36X Offence of entering, or being on, drug premises

(1) A personwhoisfound on, or who isfound entering or leaving,
drug premisesis guilty of an offence.

Maximum penalty:

@
©

for afirst offence—50 pendty unitsor imprisonment for
12 months (or both), and

for a second or subsequent offence—500 pendty units
or imprisonment for 5 years (or both).

(2) A personis not guilty of an offence under this section if the
person satisfies the court that he or she was on, or was entering
or leaving, the drug premises for a lawful purpose or with a
lawful excuse.
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36Y Allowing use of premises as drug premises—offence by owner
or occupier

36Z

36ZA

A person who is the owner or occupier of any premises must
not knowingly alow the premises to be used as drug premises.

Maximum penalty:

(@  forafirs offence—50 pendty unitsor imprisonment for
12 months (or both), and

(b)  for asecond or subsequent offence—500 pendty units
or imprisonment for 5 years (or both).

Offence of organising drug premises

@)

2

©)

A person must not organise or conduct, or assist in organising
or conducting, any drug premises.

Maximum penalty:

(@  forafirst offence—50 penaty unitsor imprisonment for
12 months (or both), and

(b)  for asecond or subsequent offence—500 pendlty units
or imprisonment for 5 years (or both).

For the purposes of this section, a person assists in organising
or conducting drug premisesif, for example, the person actsas
alookout, door attendant or guard in respect of any premises
that are organised or conducted as drug premises.

A person is not guilty of an offence under this section of
organising or conducting drug premises or of asssting in
organising or conducting drug premises if the person satisfies
the court that he or she did not know, and could not reasonably
be expected to have known, that the premises were being
organised or conducted as drug premises.

Proceedings for offences

(1)

e

Except as provided by subsection (2), proceedings for an
offence under this Part are to be dedt with summarily before a
Loca Court.

A second or subsequent offence under section 36X, 36Y or
36Z isto be prosecuted on indictment.
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3

If proceedings for an offence under this Part are dedlt with
summarily before a Loca Court, the maximum penalty that
may be imposed is 100 pendlty units or imprisonment for 2
years (or both), or the maximum pendty provided for the
offence, whichever isthe lesser.

36ZB Offences by corporations

@)

)

©)

(4)

If a corporation contravenes (whether by act or omission) any
provision of this Part, each person who is a director of the
corporation or who is concerned in the management of the
corporation is taken to have contravened the same provision,
unless the person satisfies the court that:

(&  the corporation contravened the provision without the
actual, imputed or constructive knowledge of the
person, or

(b)  thepersonwasnot inapostion to influencethe conduct
of the corporation in relation to its contravention of the
provision, or

(c)  theperson, if in such a postion, used al due diligence
to prevent the contravention by the corporation.

A person may be proceeded against and convicted under a
provison pursuant to this section whether or not the
corporation has been proceeded against or been convicted
under that provision.

Nothing in this section affects any liability imposed on a
corporation for an offence committed by the corporation under
this Part or regulations made under this Part.

Without limiting any other law or practice regarding the
admissihility of evidence, evidencethat an officer, employeeor
agent of a corporation (while acting in his or her capacity as
such) had, at any particular time, a particular intention, is
evidence that the corporation had that intention.
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36ZC Forfeiture to Crown
(1) If apersonisconvicted of an offence under this Part:

@

(b)

©

any money or thing that is kept or used in connection
with, or that relates to, any activity prohibited by or
under this Act, that is seized in relation to the offence,
and

any documents or other records, including any
computer records, devices or programs, that are kept or
used in connection with, or that relate to, any activity
prohibited under this Act and that are seized in relation
to the offence, and

any firearm or prohibited weapon that is seized on the
premises connected with an offence under any other
Act,

is or are forfeited to the Crown.

(2) If apersonisconvicted of an offence under this Part, the court
may order the forfeiture to the Crown of any money or thing,
and any such documents or other records in the person’s
possession at the time of the offenceif the court is satisfied that
the prohibited drug, or such thing, were used by the person for
or in connection with the commission of the offence.

(3) A police officer may seize and carry away any thing that may
reasonably be suspected to be liable to forfeiture under this
section.

[3] Section 37 Powers of search and detention

Omit the section.

4.26 Electricity Safety Act 1945 (1946 No 13)

[1] Section 21l Search warrant

Omit the definition of authorised justice from section 211 (1). Insert

instead:

authorised officer has the same meaning as it has in the Law
Enforcement (Powers and Responsihilities) Act 2002.
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[2]

[3]

[4]

[5]

[6]

4.27

[1]

Section 21l (2) and (3)

Omit “authorised justice” wherever occurring.
Insert instead “authorised officer”.

Section 21l (4)

Omit “Part 3 of the Search Warrants Act 1985”.

Insert ingtead “Divison 4 of Part 5 of the Law Enforcement (Powers and
Responsibilities) Act 2002”.

Section 27| Search warrant

Omit the definition of authorised justice from section 271 (1).
Insert instead:

authorised officer has the same meaning as it has in the Law
Enforcement (Powers and Responsihilities) Act 2002.

Section 271 (2) and (3)

Omit “authorised justice” wherever occurring.
Insert instead “authorised officer”.

Section 271 (4)

Omit “Part 3 of the Search Warrants Act 1985”.

Insert ingtead “Division 4 of Part 5 of the Law Enforcement (Powers and
Responsibilities) Act 2002”.

Electricity Supply Act 1995 No 94

Section 63 Warrants of entry

Omit “authorised justice” wherever occurring in section 63 (1) and (2).
Insert instead “authorised officer within the meaning of the Law
Enforcement (Powers and Responsibilities) Act 2002”.
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[2]

[3]

[4]

4.28

[1]

[2]

[3]

Section 63 (1)

Omit “authorised officer”.
Insert instead “authorised officer within the meaning of this Act”.

Section 63 (3)

Omit “Part 3 of the Search Warrants Act 1985”.

Insert ingtead “Divison 4 of Part 5 of the Law Enforcement (Powers and
Responsibilities) Act 2002”.

Section 63 (4)
Omit the subsection.

Employment Agents Act 1996 No 18

Section 28 Search warrant

Omit “authorised justice’” wherever occurring in section 28 (1) and (2).
Insert instead “authorised officer”.

Section 28 (3)

Omit “Part 3 of the Search Warrants Act 1985”.

Insert instead “Division 4 of Part 5 of the Law Enforcement (Powers and
Responsibilities) Act 2002”.

Section 28 (4)

Omit the definition of authorised justice. Insert instead:

authorised officer has the same meaning as it has in the Law
Enforcement (Powers and Responsibilities) Act 2002.
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4.29

[1]

[2]

[3]

4.30

[1]

[2]

[3]

[4]

Entertainment Industry Act 1989 No 230

Section 58 Search warrants

Omit the definition of authorised justice. Insert instead:

authorised officer has the same meaning asit hasin the Law
Enforcement (Powers and Responsibilities) Act 2002.

Section 58 (2) and (3)

Omit “authorised justice’” wherever occurring.
Insert instead “authorised officer”.

Section 58 (4)

Omit “Part 3 of the Search Warrants Act 1985”.

Insert instead “Division 4 of Part 5 of the Law Enforcement (Powers and
Respongibilities) Act 2002”.

Environmentally Hazardous Chemicals Act 1985 No 14

Section 46 Search warrant

Omit section 46 (1).

Section 46 (2)

Insert “under this Act” after “authorised officer”.
Section 46 (2) and (3)

Omit “authorised justice” wherever occurring.

Insert instead “authorised officer within the meaning of the Law
Enforcement (Powers and Responsibilities) Act 2002 “.

Section 46 (4)

Omit “Part 3 of the Search Warrants Act 1985”.

Insert instead “Division 4 of Part 5 of the Law Enforcement (Powers and
Responsibilities) Act 2002”.
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431

[1]

[2]

[3]

[4]

4.32

[1]

Environmental Planning and Assessment Act 1979 No 203

Section 118K Search warrants

Omit “authorised justice” wherever occurring in section 118K (1) and (2).
Insert instead “authorised officer”.

Section 118K (3)

Omit “Part 3 of the Search Warrants Act 1985”.

Insert ingtead “Division 4 of Part 5 of the Law Enforcement (Powers and
Responsibilities) Act 2002”.

Section 118K (4)

Omit “section 18 of the Search Warrants Act 1985”.

Insert instead “section 71 of the Law Enforcement (Powers and
Responsibilities) Act 2002”.

Section 118K (5)

Omit the subsection. Insart instead:
(5) Inthissection:

authorised officer has the same meaning asit has in the Law
Enforcement (Powers and Responsibilities) Act 2002.

Exhibited Animals Protection Act 1986 No 123

Section 42 Search warrant

Omit section 42 (1). Insert instead:
(1) Inthissection:

authorised officer has the same meaning asit has in the Law
Enforcement (Powers and Responsihilities) Act 2002.
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[2]

[3]

4.33

[1]

[2]

[3]

[4]

4.34

[1]

Section 42 (2) and (3)

Omit “authorised justice” wherever occurring.
Insert instead “authorised officer”.

Section 42 (4)

Omit “Part 3 of the Search Warrants Act 1985”.

Insert ingtead “Divison 4 of Part 5 of the Law Enforcement (Powers and
Responsibilities) Act 2002”.

Exotic Diseases of Animals Act 1991 No 73

Section 48 Search warrant

Omit “authorised justice” wherever occurring in section 48 (1) and (2).
Insert instead “authorised officer”.

Section 48 (1)

Omit “ Search Warrants Act 1985".
Insert instead * Law Enfor cement (Powers and Responsibilities) Act 2002”.

Section 48 (2)
Omit “thejustice’. Insert instead “the authorised officer”.

Section 48 (3)

Omit “Part 3 of the Search Warrants Act 1985”.

Insert ingtead “Division 4 of Part 5 of the Law Enforcement (Powers and
Responsibilities) Act 2002”.

Fines Act 1996 No 99

Section 76 Power of entry to execute property seizure order

Omit “authorised justice” wherever occurring in section 76 (3) and (4).
Insert instead “authorised officer”.
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[2]

[3]

[4]

[5]

4.35

4.36

[1]

Section 76 (5)

Omit “Part 3 of the Search Warrants Act 1985”.

Insert instead “Division 4 of Part 5 of the Law Enforcement (Powers and
Responsibilities) Act 2002”.

Section 76 (6)

Omit “section 18 of the Search Warrants Act 1985”.

Insert instead “section 71 of the Law Enforcement (Powers and
Responsibilities) Act 2002”.

Section 76 (8)

Omit the definition of authorised justice. Insert instead:

authorised officer has the same meaning asit has in the Law
Enforcement (Powers and Responsibilities) Act 2002.

Schedule 1 Statutory provisions under which penalty notices issued

Insert in alphabetical order:

Law Enforcement (Powers and Responsihilities) Act 2002,
section 235

Firearms Act 1996 No 46

Part 6A Use of dogs to detect firearms and explosives

Omit the Part.

First Home Owner Grant Act 2000 No 21

Section 41 Search warrant

Insert “under this Act” after “authorised officer” wherever occurring in
section 41 (1) and (2).
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[2]

[3]

4.37

[1]

[2]

[3]

[4]

[5]

Section 41 (1) and (2)

Omit “authorised justice” wherever occurring in section 41 (1) and (2).
Insert instead “ authorised officer under the Law Enforcement (Powers and
Responsibilities) Act 2002”.

Section 41 (4)
Omit the subsection.

Fisheries Management Act 1994 No 38

Section 214 Search warrant

Omit “authorised justice” wherever occurring in section 214 (1) and (2).
Insert instead “authorised officer”.

Section 214 (3)

Omit “Part 3 of the Search Warrants Act 1985”.

Insert instead “Division 4 of Part 5 of the Law Enforcement (Powers and
Respongibilities) Act 2002”.

Section 214 (4)

Omit the subsection. Insert instead:
(4) Inthissection:
authorised officer has the same meaning as it has in the Law
Enforcement (Powers and Responsibilities) Act 2002.

Section 260 Issue of search warrants

Omit “authorised justice” wherever occurring in section 260 (1) and (2).
Insert instead “ authorised officer”.

Section 260 (3)

Omit “Part 3 of the Search Warrants Act 1985”.

Insert instead “Division 4 of Part 5 of the Law Enforcement (Powers and
Responsibilities) Act 2002”.
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[6]

4.38

[1]

[2]

[3]

4.39

[1]

(2]

Section 260 (5)

Omit the subsection. Insert instead:
(5) Inthissection:

authorised officer has the same meaning as it has in the Law
Enforcement (Powers and Responsihilities) Act 2002.

Fitness Services (Pre-paid Fees) Act 2000 No 95

Section 12 Search warrants

Omit “authorised justice” wherever occurring in section 12 (1) and (2).
Insert instead “authorised officer”.

Section 12 (3)

Omit “Part 3 of the Search Warrants Act 1985”.

Insert instead “Division 4 of Part 5 of the Law Enforcement (Powers and
Responsibilities) Act 2002”.

Section 12 (5)

Omit the definition of authorised justice. Insert instead:

authorised officer has the same meaning as it has in the Law
Enforcement (Powers and Responsibilities) Act 2002.

Food Production (Safety) Act 1998 No 128

Section 25 Search warrants

Insert “under this Act” after “authorised officer” wherever occurring in
section 25 (1) and (2).

Section 25 (1) and (2)

Omit “authorised justice” wherever occurring.

Insert instead “authorised officer within the meaning of the Law
Enforcement (Powers and Responsibilities) Act 2002”.
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[3]

[4]

4.40

[1]

[2]

[3]

[4]

Section 25 (3)

Omit “Part 3 of the Search Warrants Act 1985”.

Insert instead “Division 4 of Part 5 of the Law Enforcement (Powers and
Responsibilities) Act 2002”.

Section 25 (4)

Omit the subsection. Insart instead:
(4) Inthissection:

premises has the same meaning as it has in the Law
Enforcement (Powers and Responsihilities) Act 2002.

Game and Feral Animal Control Act 2002 No 64

Section 40 Use of force on entry

Omit “section 17 of the Search Warrants Act 1985” from section 40 (3).

Insert instead “section 70 of the Law Enforcement (Powers and
Respongibilities) Act 2002”.

Section 42 Search warrant

Omit “authorised justice’” wherever occurring in section 42 (1) and (2).
Insert instead “authorised officer”.

Section 42 (3)

Omit “Part 3 of the Search Warrants Act 1985”.

Insert instead “Division 4 of Part 5 of the Law Enforcement (Powers and
Responsibilities) Act 2002”.

Section 42 (4)

Omit the subsection. Insert instead:
(4) Inthissection:

authorised officer has the same meaning as it hasin the Law
Enforcement (Powers and Responsihilities) Act 2002.
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[5]

441

[1]

[2]

[3]

[4]

Section 49 Inspector may request assistance

Omit “section 18 of the Search Warrants Act 1985” from section 49 (3).

Insert instead “section 71 of the Law Enforcement (Powers and
Responsibilities) Act 2002”.

Gaming Machines Act 2001 No 127

Section 184 Search warrants

Omit “authorised justice” wherever occurring in section 184 (1) and (2).
Insert instead “authorised officer”.

Section 184 (3)

Omit “Part 3 of the Search Warrants Act 1985”.

Insert instead “Division 4 of Part 5 of the Law Enforcement (Powers and
Responsibilities) Act 2002”.

Section 184 (6)

Omit the subsection. Insert instead:
(6) Inthissection:

authorised officer has the same meaning as it hasin the Law
Enforcement (Powers and Responsibilities) Act 2002.

Section 185 Forfeiture or return of removed or seized gaming machines

Omit “authorised justice under the Search Warrants Act 1985" from
section 185 (2).

Insert instead “ authorised officer under the Law Enforcement (Powers and
Responsihilities) Act 2002”.
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442

[1]

[2]

[3]

4.43

[1]

[2]

[3]

Gas Supply Act 1996 No 38

Section 64 Warrants of entry

Omit “authorised justice” wherever occurring in section 64 (1) and (2).
Insert instead “authorised officer”.

Section 64 (3)

Omit “Part 3 of the Search Warrants Act 1985”.

Insert ingtead “Division 4 of Part 5 of the Law Enforcement (Powers and
Responsibilities) Act 2002”.

Section 64 (4)

Omit the subsection. Insart instead:
(4) Inthissection:

authorised officer has the same meaning asit hasin the Law
Enforcement (Powers and Responsibilities) Act 2002.

Grain Marketing Act 1991 No 15

Section 87 Access to premises and motor vehicles

Insert “under this Act” after “authorised officer” wherever occurring.

Section 87 (4) and (5)

Omit “authorised justice” wherever occurring.

Insert instead “authorised officer under the Law Enforcement (Powers and
Responsihilities) Act 2002”.

Section 87 (6)

Omit “Part 3 of the Search Warrants Act 1985”.

Insert instead “Division 4 of Part 5 of the Law Enforcement (Powers and
Responsihilities) Act 2002”.
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[4]

444

[1]

[2]

[3]

[4]

[5]

[6]

Section 87 (10)
Omit the definition of authorised justice.

Guardianship Act 1987 No 257

Section 3 Definitions

Omit the definition of authorised justice from section 3 (1).

Section 12 Power of search and removal of persons

Omit “authorised justice’” wherever occurring in section 12 (1) and (2).
Insart instead “authorised officer within the meaning of the Law
Enforcement (Powers and Responsibilities) Act 2002”.

Section 12 (3)

Omit “Part 3 of the Search Warrants Act 1985”.

Insert ingtead “Division 4 of Part 5 of the Law Enforcement (Powers and
Respongibilities) Act 2002”.

Section 12 (4)

Omit “section 18 of the Search Warrants Act 1985”.

Insart instead “section 71 of the Law Enforcement (Powers and
Respongibilities) Act 2002”.

Section 102 Search warrants

Omit “authorised justice” wherever occurring in section 102 (1) and (2).
Insert instead “authorised officer within the meaning of the Law
Enforcement (Powers and Responsibilities) Act 2002”.

Section 102 (3)

Omit “Part 3 of the Search Warrants Act 1985”.

Insert ingtead “Division 4 of Part 5 of the Law Enforcement (Powers and
Responsihilities) Act 2002”.
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[7]

4.45

[1]

[2]

[3]

4.46

[1]

[2]

Section 102 (4)

Omit “section 18 of the Search Warrants Act 1985”.

Insert instead “section 71 of the Law Enforcement (Powers and
Responsibilities) Act 2002”.

Health Care Complaints Act 1993 No 105

Section 34 Search warrant

Omit “authorised justice” wherever occurring in section 34 (1) and (3).
Insart instead “authorised officer”.

Section 34 (4)

Omit “Part 3 of the Search Warrants Act 1985”.

Insert instead “Division 4 of Part 5 of the Law Enforcement (Powers and
Responsibilities) Act 2002”.

Section 34 (5)

Omit the subsection. Insert instead:
(5) Inthissection:

authorised officer has the same meaning as it hasin the Law
Enforcement (Powers and Responsibilities) Act 2002.

Home Building Act 1989 No 147

Section 126 Power of entry

Omit “authorised justice” wherever occurring in section 126 (4) and (5).
Insert instead “authorised officer”.

Section 126 (6)

Omit “Part 3 of the Search Warrants Act 1985”.

Insert instead “Division 4 of Part 5 of the Law Enforcement (Powers and
Responsibilities) Act 2002”.

Page 175

10

11
12

13

14
15

16
17

18

19

20
21

22

23

24
25



Law Enforcement (Powers and Responsibilities) Bill 2002

Schedule 4 Amendment of other Acts and instrument

[3]

[4]

4.47

[1]

[2]

[3]

[4]

Section 126 (6A)

Omit “section 18 of the Search Warrants Act 1985”.

Insert instead “section 71 of the Law Enforcement (Powers and
Responsibilities) Act 2002”.

Section 126 (7)
Omit the subsection. Insert instead:

(7) Inthissection:

authorised officer has the same meaning asit hasin the Law
Enforcement (Powers and Responsihilities) Act 2002.

Independent Commission Against Corruption Act 1988 No 35

Section 3 Definitions

Omit the definition of authorised justice from section 3 (2).
Insert instead in alphabetica order:

authorised officer has the same meaning asit has in the Law
Enforcement (Powers and Responsibilities) Act 2002.

Section 40 Issue of search warrant

Omit “authorised justice” wherever occurring in section 40 (1) and (3).
Insert instead “authorised officer”.

Section 40 (3)

Omit “authorised justices’. Insert instead “ authorised officers’.

Section 48 Search warrants

Omit “Part 3 of the Search Warrants Act 1985 (other than sections 16-20)”
from section 48 (1).

Insert ingtead “Division 4 of Part 5 of the Law Enforcement (Powers and
Responsibilities) Act 2002 (other than sections 69-73)”.
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[3]

[6]

[7]

4.48

[1]

[2]

[3]

Section 48 (2)

Omit “Part 3 of the Search Warrants Act 1985 so appliesasif referencesin
that Part”.

Insert instead “Division 4 of Part 5 of the Law Enforcement (Powers and
Responsibilities) Act 2002 so applies asif referencesin that Division”.

Section 48 (2)
Omit “authorised justice’. Insert instead “authorised officer”.

Section 76 Annual reports

Omit “authorised justices’ from section 76 (2) (f).
Insert instead “authorised officers’.

Industrial Relations Act 1996 No 17

Section 388 Search warrant

Omit “authorised justice” wherever occurring in section 388 (1) and (2).
Insert instead “authorised officer”.

Section 388 (3)

Omit “Part 3 of the Search Warrants Act 1985”.

Insert instead “Division 4 of Part 5 of the Law Enforcement (Powers and
Responsihilities) Act 2002”.

Section 388 (4)

Omit the subsection. Insert instead:
(4) Inthissection:

authorised officer has the same meaning as it has in the Law
Enforcement (Powers and Responsibilities) Act 2002.
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4.49

[1]

[2]

[3]

4.50

[1]

[2]

[3]

Liquor Act 1982 No 147

Section 151 Search warrants

Omit section 151 (1). Insert instead:
(1) Inthissection:

authorised officer has the same meaning as it has in the Law
Enforcement (Powers and Responsihilities) Act 2002.

Section 151 (2) and (2A)

Omit “authorised justice” wherever occurring.
Insert instead “authorised officer”.

Section 151 (2B)

Omit “Part 3 of the Search Warrants Act 1985”.

Insert ingtead “Divison 4 of Part 5 of the Law Enforcement (Powers and
Responsibilities) Act 2002”.

Local Government Act 1993 No 30

Section 201 Search warrants

Omit “authorised justice” wherever occurring in section 201 (1) and (2).
Insert instead “authorised officer”.

Section 201 (3)

Omit “Part 3 of the Search Warrants Act 1985”.

Insert ingtead “Division 4 of Part 5 of the Law Enforcement (Powers and
Responsibilities) Act 2002”.

Section 201 (4)

Omit “section 18 of the Search Warrants Act 1985”.

Insert instead “section 71 of the Law Enforcement (Powers and
Responsibilities) Act 2002”.
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[4]

451

[1]

[2]

[3]

452

[1]

[2]

Section 201 (5)

Omit the subsection. Insert instead:
(5) Inthissection:

authorised officer has the same meaning as it has in the Law
Enforcement (Powers and Responsihilities) Act 2002.

Lotteries and Art Unions Act 1901 No 34

Section 21E Search warrant

Omit “authorised justice” wherever occurring in section 21E (1) and (2).
Insert instead “ authorised officer”.

Section 21E (1)

Omit “Search Warrants Act 1985".
Insert instead “ Law Enfor cement (Powers and Responsibilities) Act 2002".

Section 21E (4)

Omit “Part 3 of the Search Warrants Act 1985”.

Insert ingtead “Division 4 of Part 5 of the Law Enforcement (Powers and
Responsibilities) Act 2002”.

Marketing of Primary Products Act 1983 No 176

Section 138 Access to premises and motor vehicles

Omit “authorised justice” wherever occurring in section 138 (4) and (5).
Insert instead “authorised officer”.

Section 138 (5A)

Omit “Part 3 of the Search Warrants Act 1985”.

Insert ingtead “Division 4 of Part 5 of the Law Enforcement (Powers and
Responsibilities) Act 2002”.
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[3]

4.53

[1]

[2]

[3]

454

[1]

Section 138 (9)

Omit the definition of authorised justice. Insert instead:

authorised officer has the same meaning asit hasin the Law
Enforcement (Powers and Responsibilities) Act 2002.

Medical Practice Act 1992 No 94

Section 125 Search warrant

Omit “authorised justice” wherever occurring in section 125 (1) and (3).
Insert instead “authorised officer”.

Section 125 (4)

Omit “Part 3 of the Search Warrants Act 1985”.

Insert ingtead “Division 4 of Part 5 of the Law Enforcement (Powers and
Respongibilities) Act 2002”.

Section 125 (5)

Omit the subsection. Insart instead:
(5) Inthissection:

authorised officer has the same meaning as it has in the Law
Enforcement (Powers and Responsibilities) Act 2002.

Motor Dealers Act 1974 No 52

Section 53AA Search warrants—entry of unlicensed premises

Omit section 53AA (1). Insert instead:
(1) Inthissection:

authorised officer has the same meaning as it has in the Law
Enforcement (Powers and Responsibilities) Act 2002.

Page 180

10

11
12

13

14

15

16
17

18

19

20

21

22
23



Law Enforcement (Powers and Responsibilities) Bill 2002

Amendment of other Acts and instrument Schedule 4

[2]

[3]

4.55

[1]

[2]

[3]

4.56

[1]

Section 53AA (2) and (3)

Omit “authorised justice” wherever occurring.
Insert instead “authorised officer”.

Section 53AA (4)

Omit “Part 3 of the Search Warrants Act 1985”.

Insert ingtead “Divison 4 of Part 5 of the Law Enforcement (Powers and
Responsibilities) Act 2002”.

Motor Vehicle Repairs Act 1980 No 71

Section 75A Search warrants—entry of unlicensed premises

Omit section 75A (1). Insert instead:
(1) Inthissection:

authorised officer has the same meaning asit hasin the Law
Enforcement (Powers and Responsihilities) Act 2002.

Section 75A (2) and (3)

Omit “authorised justice” wherever occurring.
Insert instead “authorised officer”.

Section 75A (4)

Omit “Part 3 of the Search Warrants Act 1985”.

Insert ingtead “Division 4 of Part 5 of the Law Enforcement (Powers and
Responsihilities) Act 2002”.

National Parks and Wildlife Act 1974 No 80

Section 164 Powers of entry and seizure

Omit “authorised justice” wherever occurring in section 164 (5) and (6).
Insert instead “authorised officer”.
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[2]

[3]

457

[1]

[2]

[3]

4.58

[1]

Section 164 (8)

Omit “Part 3 of the Search Warrants Act 1985”.

Insert instead “Division 4 of Part 5 of the Law Enforcement (Powers and
Responsibilities) Act 2002”.

Section 164 (9)

Omit the subsection. Insart instead:
(9) Inthissection:

authorised officer has the same meaning asit hasin the Law
Enforcement (Powers and Responsihilities) Act 2002.

New South Wales Crime Commission Act 1985 No 117

Section 11 Search warrants

Omit the definition of authorised justice in section 11 (1). Insert instead:

authorised officer has the same meaning asit hasin the Law
Enforcement (Powers and Responsihilities) Act 2002.

Section 11 (2) and (3)

Omit “authorised justice” wherever occurring.
Insert instead “authorised officer”.

Section 11 (4)

Omit “Part 3 of the Search Warrants Act 1985”.

Insert ingtead “Division 4 of Part 5 of the Law Enforcement (Powers and
Responsihilities) Act 2002”.

Non-Indigenous Animals Act 1987 No 166

Section 24 Search warrant

Insert “under this Act” after “authorised officer” in section 24 (1) where
firstly occurring.
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[2]

[3]

[4]

4.59

[1]

[2]

[3]

[4]

Section 24 (1) and (2)

Omit “authorised justice” wherever occurring.

Insert instead “authorised officer within the meaning of the Law
Enforcement (Powers and Responsibilities) Act 2002”.

Section 24 (1)

Omit “Search Warrants Act 1985".
Insert instead “ Law Enfor cement (Powers and Responsibilities) Act 2002".

Section 24 (3)

Omit “Part 3 of the Search Warrants Act 1985”.

Insert instead “Division 4 of Part 5 of the Law Enforcement (Powers and
Responsibilities) Act 2002”.

Noxious Weeds Act 1993 No 11

Section 52 Search warrant

Insert “under this Act” after “authorised officer” wherever occurring in
section 52 (1), (2) and (3).

Section 52 (1) and (3)

Omit “authorised justice” wherever occurring.

Insert instead “authorised officer within the meaning of the Law
Enforcement (Powers and Responsibilities) Act 2002”.

Section 52 (4)

Omit “Part 3 of the Search Warrants Act 1985”.

Insert ingtead “Division 4 of Part 5 of the Law Enforcement (Powers and
Responsihilities) Act 2002”.

Section 52 (5)
Omit the subsection.
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4.60

[1]

[2]

[3]

[4]

[5]

4.61

[1]

Occupational Health and Safety Act 2000 No 40

Section 54 Use of force on entry

Omit “section 17 of the Search Warrants Act 1985” from section 54 (3).

Insert instead “section 70 of the Law Enforcement (Powers and
Responsibilities) Act 2002”.

Section 58 Search warrant

Omit “authorised justice” wherever occurring in section 58 (1) and (2).
Insaert instead “authorised officer”.

Section 58 (3)

Omit “Part 3 of the Search Warrants Act 1985”.

Insert ingtead “Division 4 of Part 5 of the Law Enforcement (Powers and
Responsibilities) Act 2002”.

Section 58 (4)

Omit the subsection. Insart instead:
(4) Inthissection:

authorised officer has the same meaning asit has in the Law
Enforcement (Powers and Responsibilities) Act 2002.

Section 68 Inspector may request assistance

Omit “section 18 of the Search Warrants Act 1985” from section 68 (3).

Insert instead “section 71 of the Law Enforcement (Powers and
Responsibilities) Act 2002”.

Offshore Minerals Act 1999 No 42

Section 382 Procedure for obtaining warrant

Omit “authorised justice” wherever occurring in section 382 (1) and (3).
Insert instead “authorised officer”.
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[2]

4.62

[1]

[2]

[3]

4.63

[1]

[2]

Section 382 (1)

Omit “ Search Warrants Act 1985”.
Insert instead “ Law Enfor cement (Powers and Responsibilities) Act 2002".

Optometrists Act 2002 No 30

Section 132 Search warrants

Omit “authorised justice” wherever occurring in section 132 (1) and (3).
Insert instead “authorised officer”.

Section 132 (4)

Omit “Part 3 of the Search Warrants Act 1985”.

Insert ingtead “Division 4 of Part 5 of the Law Enforcement (Powers and
Responsibilities) Act 2002”.

Section 132 (5)

Omit the subsection. Insart instead:
(5) Inthissection:

authorised officer has the same meaning as it has in the Law
Enforcement (Powers and Responsihilities) Act 2002.

Osteopaths Act 2001 No 16

Section 128 Search warrants

Omit “authorised justice” wherever occurring in section 128 (1) and (3).
Insert instead “ authorised officer”.

Section 128 (4)

Omit “Part 3 of the Search Warrants Act 1985”.

Insert ingtead “Division 4 of Part 5 of the Law Enforcement (Powers and
Responsibilities) Act 2002”.
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[3]

4.64

[1]

[2]

[3]

4.65

[1]

Section 128 (5)

Omit the subsection. Insert instead:
(5) Inthissection:

authorised officer has the same meaning as it has in the Law
Enforcement (Powers and Responsihilities) Act 2002.

Petroleum (Onshore) Act 1991 No 84

Section 104 Search warrant

Omit section 104 (1). Insert instead:
(1) Inthissection:

authorised officer has the same meaning as it has in the Law
Enforcement (Powers and Responsibilities) Act 2002.

Section 104 (2) and (3)

Omit “authorised justice” wherever occurring.
Insert instead “authorised officer”.

Section 104 (4)

Omit “Part 3 of the Search Warrants Act 1985”.

Insert instead “Division 4 of Part 5 of the Law Enforcement (Powers and
Responsibilities) Act 2002”.

Physiotherapists Act 2001 No 67

Section 129 Search warrants

Omit “authorised justice” wherever occurring in section 129 (1) and (3).
Insert instead “authorised officer”.
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[2]

[3]

4.66

[1]

[2]

[3]

Section 129 (4)

Omit “Part 3 of the Search Warrants Act 1985”.

Insert instead “Division 4 of Part 5 of the Law Enforcement (Powers and
Responsibilities) Act 2002”.

Section 129 (5)
Omit the subsection. Insart instead:

(5) Inthissection:

authorised officer has the same meaning asit hasin the Law
Enforcement (Powers and Responsihilities) Act 2002.

Poisons and Therapeutic Goods Act 1966 No 31

Section 43A Search warrant may be issued in certain cases
Omit section 43A (1). Insert instead:

(1) Inthissection:

authorised officer has the same meaning asit has in the Law
Enforcement (Powers and Responsibilities) Act 2002.

Section 43A (2) and (3)

Omit “authorised justice” wherever occurring.
Insert instead “authorised officer”.

Section 43A (4)

Omit “Part 3 of the Search Warrants Act 1985”.

Insert instead “Division 4 of Part 5 of the Law Enforcement (Powers and
Responsibilities) Act 2002”.
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4.67

[1]

[2]

[3]

[4]

4.68

[1]

Police Act 1990 No 47

Section 6 Mission and functions of NSW Police

Insert after section 6 (5):

(6) Nothing in this section confers on NSW Police a power to
provide a police service in away that is inconsistent with any
provisons applicable to police officers under the Law
Enforcement (Powers and Responsihilities) Act 2002.

Section 14 Additional functions of police officers

Insert at the end of the section:

(2) Nothing in this section confers on a police officer a power to
exercise a function in a way that is inconsistent with any
provisons applicable to police officers under the Law
Enforcement (Powers and Responsihilities) Act 2002.

Section 215 Protection of police acting in execution of warrant

Omit the section.

Section 219 Regulations

Omit section 219 (2) (e).
Police Integrity Commission Act 1996 No 28

Section 4 Definitions

Omit the definition of authorised justice from section 4 (1).
Insert instead in aphabetica order:

authorised officer has the same meaning asit hasin the Law
Enforcement (Powers and Responsihilities) Act 2002.
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[2]

[3]

[4]

[5]

[6]

[7]

4.69

Section 45 Issue of search warrant

Omit “authorised justice” wherever occurring in section 45 (1), (3), (4)
and (5).
Insert instead “authorised officer”.

Section 45 (3)
Omit “authorised justices’. Insert instead “ authorised officers’.

Section 48 Application of search warrant provisions

Omit “Part 3 of the Search Warrants Act 1985” wherever occurring in
section 48 (1) and (2).

Insert ingtead “Divison 4 of Part 5 of the Law Enforcement (Powers and
Respongibilities) Act 2002”.

Section 48 (2)
Omit “authorised justice’. Insert instead “authorised officer”.
Section 48 (2)

Omit “that Part”. Insart instead “that Division”.

Section 99 Annual reports

Omit “authorised justices’ from section 99 (2) (g).
Insert instead “authorised officers’.

Police Regulation 2000

Clause 43 Disposal of unclaimed property (except property relating
to offence)

Omit the clause.

Page 189

10
11

12

13

14

15

16

17
18

19

20
21

22



Law Enforcement (Powers and Responsibilities) Bill 2002

Schedule 4 Amendment of other Acts and instrument

4.70

[1]

[2]

[3]

471

[1]

[2]

Poultry Meat Industry Act 1986 No 101

Section 16 Search warrants

Omit section 16 (1). Insert instead:
(1) Inthissection:

authorised officer has the same meaning as it has in the Law
Enforcement (Powers and Responsihilities) Act 2002.

Section 16 (2) and (3)

Omit “authorised justice” wherever occurring.
Insert instead “authorised officer”.

Section 16 (4)

Omit “Part 3 of the Search Warrants Act 1985”.

Insert ingtead “Divison 4 of Part 5 of the Law Enforcement (Powers and
Responsibilities) Act 2002”.

Prevention of Cruelty to Animals Act 1979 No 200

Section 27 Search warrant

Omit section 27 (1). Insert instead:
(1) Inthissection:
authorised officer has the same meaning asit hasin the Law
Enforcement (Powers and Responsihilities) Act 2002.
Section 27 (2) and (3)

Omit “authorised justice” wherever occurring.
Insert instead “authorised officer”.
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[3]

[4]

4.72

[1]

[2]

[3]

[4]

Section 27 (4)

Omit “Part 3 of the Search Warrants Act 1985”.

Insert instead “Division 4 of Part 5 of the Law Enforcement (Powers and
Responsibilities) Act 2002”.

Section 27 (5)

Omit “section 18 of the Search Warrants Act 1985”.

Insert instead “section 71 of the Law Enforcement (Powers and
Responsibilities) Act 2002”.

Property, Stock and Business Agents Act 2002 No 66

Section 209 Search warrants

Insert “under this Act” after “authorised officer” in section 209 (1) and
where firgtly occurring in section 209 (2).

Section 209 (1) and (2)

Omit “authorised justice” wherever occurring.

Insart instead “authorised officer within the meaning of the Law
Enforcement (Powers and Responsibilities) Act 2002”.

Section 209 (3)

Omit “Part 3 of the Search Warrants Act 1985”.

Insert instead “Division 4 of Part 5 of the Law Enforcement (Powers and
Responsibilities) Act 2002”.

Section 209 (4)
Omit the subsection.
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4.73

[1]

[2]

[3]

[4]

4.74

[1]

[2]

Protection of the Environment Operations Act 1997 No 156

Section 199 Search warrants

Insart “under this Act” after “authorised officer” where occurring in
section 199 (1) and where firstly occurring in section 199 (2).

Section 199 (1) and (2)

Omit “authorised justice” wherever occurring.

Insart instead “authorised officer within the meaning of the Law
Enforcement (Powers and Responsibilities) Act 2002”.

Section 199 (3)

Omit the subsection. Insart instead:

(3) Divison 4 of Part 5 of the Law Enforcement (Powers and
Responsibilities) Act 2002 applies to a search warrant issued
under this section.

Section 199 (4)
Omit the definition of authorised justice.

Psychologists Act 2001 No 69

Section 128 Search warrants

Omit “authorised justice” wherever occurring in section 128 (1) and (3).
Insert instead “authorised officer”.

Section 128 (4)

Omit “Part 3 of the Search Warrants Act 1985”.

Insert instead “Division 4 of Part 5 of the Law Enforcement (Powers and
Responsihilities) Act 2002”.
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[3]

4.75

[1]

[2]

[3]

[4]

Section 128 (5)

Omit the subsection. Insert instead:
(5) Inthissection:

authorised officer has the same meaning as it has in the Law
Enforcement (Powers and Responsihilities) Act 2002.

Public Health Act 1991 No 10

Section 72 Powers of entry

Omit “Search Warrants Act 1985” from section 72 (5).
Insert instead “ Law Enfor cement (Powers and Responsibilities) Act 2002".

Section 73 Search warrants
Omit section 73 (1). Insert instead:

(1) Inthissection:

authorised officer has the same meaning asit hasin the Law
Enforcement (Powers and Responsihilities) Act 2002.

Section 73 (2) and (3)

Omit “authorised justice” wherever occurring.
Insert instead “authorised officer”.

Section 73 (4)

Omit “Part 3 of the Search Warrants Act 1985”.

Insert ingtead “Division 4 of Part 5 of the Law Enforcement (Powers and
Responsibilities) Act 2002”.
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4.76

[1]

[2]

[3]

4.77

[1]

[2]

[3]

Public Lotteries Act 1996 No 86

Section 72 Search warrant

Omit “authorised justice” wherever occurring in section 72 (1) and (2).
Insert instead “authorised officer”.

Section 72 (3)

Omit “Part 3 of the Search Warrants Act 1985”.

Insert ingtead “Division 4 of Part 5 of the Law Enforcement (Powers and
Responsibilities) Act 2002”.

Section 72 (4)

Omit the subsection. Insart instead:
(4) Inthissection:

authorised officer has the same meaning asit hasin the Law
Enforcement (Powers and Responsibilities) Act 2002.

Rail Safety Act 1993 No 50

Section 75 Search warrants

Insert “under this Act” after “authorised officer” wherever occurring in
section 75 (1), (2) and (4).

Section 75 (1) and (2)

Omit “authorised justice” wherever occurring.

Insert instead “authorised officer within the meaning of the Law
Enforcement (Powers and Responsibilities) Act 2002”.

Section 75 (3)

Omit “Part 3 of the Search Warrants Act 1985”.

Insert ingtead “Division 4 of Part 5 of the Law Enforcement (Powers and
Responsihilities) Act 2002”.
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[4]

[5]

4.78

4.79

[1]

[2]

3]

Section 75 (4)

Omit “section 18 of the Search Warrants Act 1985”.

Insert instead “section 71 of the Law Enforcement (Powers and
Responsibilities) Act 2002”.

Section 75 (5)
Omit the subsection.

Registered Clubs Act 1976 No 31

Section 4 Definitions

Omit the definition of authorised justice. Insert instead:

authorised justice has the same meaning as authorised officer
has in the Law Enforcement (Powers and Responsibilities)
Act 2002.

Revenue Laws (Reciprocal Powers) Act 1987 No 86

Section 7 Search warrants

Omit the definition of authorised justice from section 7 (1). Insert instead:

authorised officer has the same meaning asit has in the Law
Enforcement (Powers and Responsihilities) Act 2002.

Section 7 (2) and (3)

Omit “authorised justice” wherever occurring.
Insert instead “authorised officer”.

Section 7 (5) and (6)

Omit “Part 3 of the Search Warrants Act 1985” wherever occurring.

Insert ingtead “Division 4 of Part 5 of the Law Enforcement (Powers and
Responsihilities) Act 2002”.
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4.80

[1]

[2]

[3]

[4]

4.81

[1]

[2]

[3]

Road and Rail Transport (Dangerous Goods) Act 1997 No 113

Section 24 Obtaining a warrant

Insert “under this Act” after “authorised officer” wherever occurring in
section 24 (1).

Section 24 (1) and (2)

Omit “authorised justice” wherever occurring.

Insart instead “authorised officer within the meaning of the Law
Enforcement (Powers and Responsibilities) Act 2002”.

Section 24 (3)

Omit “Part 3 of the Search Warrants Act 1985”.

Insert instead “Division 4 of Part 5 of the Law Enforcement (Powers and
Respongibilities) Act 2002”.

Section 24 (4)
Omit the subsection.

Road Transport (General) Act 1999 No 18

Section 41 Search warrants

Omit “authorised justice” wherever occurring in section 41 (1) and (2).
Insert instead “authorised officer”.

Section 41 (3)

Omit “Part 3 of the Search Warrants Act 1985”.

Insert ingtead “Division 4 of Part 5 of the Law Enforcement (Powers and
Responsibilities) Act 2002”.

Section 41 (4)
Omit “authorised justice’. Insert instead “authorised officer”.
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[4]

[5]

4.82

[1]

[2]

[3]

4.83

[1]

[2]

Section 41 (4)

Omit “ Search Warrants Act 1985”.
Insert instead “ Law Enfor cement (Powers and Responsibilities) Act 2002".

Part 4, Division 1, Police powers

Omit the Division.

Road Transport (Safety and Traffic Management) Act 1999 No 20

Part 2, Division 6, heading

Omit the heading.
Insert instead “Divison 6 Detention of vehicle for safe-keeping”.

Section 30 Power to prevent driving by persons who are under the
influence of alcohol or other drugs

Omit the section.

Section 74 Road or road related area may be closed temporarily to traffic

Omit the section.

Roads Act 1993 No 33

Section 174 Warrants of entry

Omit “authorised justice” wherever occurring in section 174 (1) and (2).
Insert instead “authorised officer within the meaning of the Law
Enforcement (Powers and Responsibilities) Act 2002”.

Section 174 (2)

Omit “authorised officer named”.
Insert instead “ authorised officer under this Act named” .
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[3]

[4]

4.84

[1]

[2]

[3]

[4]

[5]

Section 174 (3)

Omit “Part 3 of the Search Warrants Act 1985”.

Insert instead “Division 4 of Part 5 of the Law Enforcement (Powers and
Responsibilities) Act 2002”.

Section 174 (4)
Omit the subsection.

Royal Commission (Police Service) Act 1994 No 60

Section 15 Issue of search warrant

Omit “authorised justice” wherever occurring in section 15 (1), (4) and (5).
Insert instead “authorised officer”.

Section 15 (3)
Omit “authorised justices’. Insert instead “ authorised officers’.

Section 15 (5)

Omit the definition of authorised justice. Insert instead:

authorised officer has the same meaning as it has in the Law
Enforcement (Powers and Responsihilities) Act 2002.

Section 23 Application of provisions of the Law Enforcement (Powers
and Responsibilities) Act 2002

Omit “Part 3 of the Search Warrants Act 1985 (other than sections 16-20)”.

Insert instead “Division 4 of Part 5 of the Law Enforcement (Powers and
Responsibilities) Act 2002 (other than sections 69-73)”.

Section 23 (2)

Omit “Part 3 of the Search Warrants Act 1985 so applies asif referencesin
that Part”.

Insert instead “Division 4 of Part 5 of the Law Enforcement (Powers and
Responsihilities) Act 2002 so applies asif referencesin that Division”.
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4.85

[1]

[2]

[3]

[4]

4.86

[1]

[2]

Rural Lands Protection Act 1998 No 143

Section 196 Search warrant

Insert “under this Act” after “authorised officer” wherever occurring in
section 196 (1), (2) and (3).

Section 196 (1) and (3)

Omit “authorised justice” wherever occurring.

Insart instead “authorised officer within the meaning of the Law
Enforcement (Powers and Responsibilities) Act 2002”.

Section 196 (4)

Omit “Part 3 of the Search Warrants Act 1985”.

Insert instead “Division 4 of Part 5 of the Law Enforcement (Powers and
Respongibilities) Act 2002”.

Section 196 (5)
Omit the subsection.

Security Industry Act 1997 No 157

Section 42 Search warrant

Omit “authorised justice” wherever occurring in section 42 (1) and (2).
Insert instead “authorised officer”.

Section 42 (3)

Omit “Part 3 of the Search Warrants Act 1985”.

Insert ingtead “Division 4 of Part 5 of the Law Enforcement (Powers and
Responsibilities) Act 2002”.
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[3]

4.87

[1]

[2]

[3]

4.88

[1]

Section 42 (5)

Omit the subsection. Insert instead:
(5) Inthissection:

authorised officer has the same meaning as it has in the Law
Enforcement (Powers and Responsihilities) Act 2002.

Smoke-free Environment Act 2000 No 69

Section 16 Search warrants

Omit “authorised justice” wherever occurring in section 16 (1) and (2).
Insert instead “authorised officer”.

Section 16 (3)

Omit “Part 3 of the Search Warrants Act 1985”.

Insert instead “Division 4 of Part 5 of the Law Enforcement (Powers and
Responsibilities) Act 2002”.

Section 16 (4)

Omit the subsection. Insart instead:
(4) Inthissection:

authorised officer has the same meaning asit hasin the Law
Enforcement (Powers and Responsibilities) Act 2002.

Stock (Artificial Breeding) Act 1985 No 196

Section 33 Search warrant

Omit section 33 (1). Insert instead:
(1) Inthissection:

authorised officer has the same meaning as it has in the Law
Enforcement (Powers and Responsibilities) Act 2002.
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[2]

[3]

4.89

[1]

[2]

[3]

4.90

[1]

Section 33 (2) and (3)

Omit “authorised justice” wherever occurring.
Insert instead “authorised officer”.

Section 33 (4)

Omit “Part 3 of the Search Warrants Act 1985”.

Insert ingtead “Divison 4 of Part 5 of the Law Enforcement (Powers and
Responsibilities) Act 2002”.

Stock Medicines Act 1989 No 182

Section 51 Search warrant

Omit “authorised justice” wherever occurring in section 51 (1) and (2).
Insert instead “authorised officer”.

Section 51 (3)

Omit “Part 3 of the Search Warrants Act 1985”.

Insert ingtead “Division 4 of Part 5 of the Law Enforcement (Powers and
Responsibilities) Act 2002”.

Section 51 (4)

Omit the subsection. Insart instead:
(4) Inthissection:

authorised officer has the same meaning asit hasin the Law
Enforcement (Powers and Responsihilities) Act 2002.

Summary Offences Act 1988 No 25

Section 11C Custody of knife in public place or school

Insert “, education or training” after “occupation” in section 11C (2) (i).
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[2]

[3]

[4]

[5]

[6]

491

[1]

(2]

Section 21 Search warrant

Omit “authorised justice” wherever occurring in section 21 (1) and (2).
Insert instead “authorised officer”.

Section 21 (3)

Omit “Part 3 of the Search Warrants Act 1985”.

Insert ingtead “Divison 4 of Part 5 of the Law Enforcement (Powers and
Responsibilities) Act 2002”.

Section 21 (4)

Omit the subsection. Insart instead:
(4) Inthissection:

authorised officer has the same meaning asit hasin the Law
Enforcement (Powers and Responsihilities) Act 2002.

Part 5 Police powers for public protection in public places and schools

Omit the Part.

Section 29A Penalty notices: custody of knives in public place or school
and failure to comply with police directions

Omit “or 28F’ wherever occurring in section 29A (1) and (3).

Swimming Pools Act 1992 No 49

Section 29 Search warrants may be issued by authorised officers
Omit “authorised justice” wherever occurring in section 29 (1) and (2).
Insert instead “authorised officer”.

Section 29 (3)

Omit “Part 3 of the Search Warrants Act 1985”.

Insert instead “Division 4 of Part 5 of the Law Enforcement (Powers and
Responsihilities) Act 2002”.
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[3]

[4]

4.92

[1]

[2]

[3]

4.93

[1]

Section 29 (4)

Omit “section 18 of the Search Warrants Act 1985”.

Insert instead “section 71 of the Law Enforcement (Powers and
Responsibilities) Act 2002”.

Section 29 (5)

Omit the subsection. Insart instead:
(5) Inthissection:

authorised officer has the same meaning asit hasin the Law
Enforcement (Powers and Responsihilities) Act 2002.

Taxation Administration Act 1996 No 97

Section 77 Search warrant

Insart “under this Act” after “authorised officer” wherever occurring in
section 77 (1) and (2).

Section 77 (1) and (2)

Omit “authorised justice” wherever occurring.

Insart instead “authorised officer within the meaning of the Law
Enforcement (Powers and Responsibilities) Act 2002”.

Section 77 (4)
Omit the subsection.

Totalizator Act 1997 No 45

Section 95 Search warrant

Omit “authorised justice” wherever occurring in section 95 (1) and (2).
Insert instead “authorised officer”.
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[2]

[3]

4.94

[1]

[2]

[3]

[4]

Section 95 (3)

Omit “Part 3 of the Search Warrants Act 1985”.

Insert instead “Division 4 of Part 5 of the Law Enforcement (Powers and
Responsibilities) Act 2002”.

Section 95 (4)

Omit the subsection. Insart instead:
(4) Inthissection:

authorised officer has the same meaning asit hasin the Law
Enforcement (Powers and Responsihilities) Act 2002.

Tow Truck Industry Act 1998 No 111

Section 83 Search warrants

Insart “under this Act” after “authorised officer” wherever occurring in
section 83 (1) and (2).

Section 83 (1) and (2)

Omit “authorised justice” wherever occurring.

Insart instead “authorised officer within the meaning of the Law
Enforcement (Powers and Responsibilities) Act 2002”.

Section 83 (3)

Omit “Part 3 of the Search Warrants Act 1985”.

Insert ingtead “Division 4 of Part 5 of the Law Enforcement (Powers and
Responsibilities) Act 2002”.

Section 83 (4)
Omit the definition of authorised justice.
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4.95

[1]

[2]

[3]

4.96

[1]

[2]

Trade Measurement Administration Act 1989 No 234

Section 22 Search warrants

Omit “authorised justice” wherever occurring in section 22 (1) and (2).
Insert instead “authorised officer”.

Section 22 (3)

Omit “Part 3 of the Search Warrants Act 1985”.

Insert ingtead “Division 4 of Part 5 of the Law Enforcement (Powers and
Responsibilities) Act 2002”.

Section 22 (4)

Omit the subsection. Insart instead:
(4) Inthissection:

authorised officer has the same meaning asit hasin the Law
Enforcement (Powers and Responsibilities) Act 2002.

Unlawful Gambling Act 1998 No 113

Section 40 Search warrant—suspected gambling premises

Omit “authorised justice” wherever occurring in section 40 (1) and (2).
Insert instead “authorised officer”.

Section 40 (3)

Omit “Part 3 of the Search Warrants Act 1985”.

Insert ingtead “Division 4 of Part 5 of the Law Enforcement (Powers and
Responsibilities) Act 2002”.
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[3]

4.97

[1]

[2]

[3]

[4]

4.98

[1]

Section 40 (4)

Omit the subsection. Insart instead:
(4) Inthissection:

authorised officer has the same meaning as it has in the Law
Enforcement (Powers and Responsihilities) Act 2002.

Water Management Act 2000 No 92

Section 338 Search warrants

Insert “under this Act” after “authorised officer” wherever occurring in
section 338 (1) and (2).

Section 338 (1) and (2)

Omit “authorised justice” wherever occurring.

Insart instead “authorised officer within the meaning of the Law
Enforcement (Powers and Responsibilities) Act 2002”.

Section 338 (3)

Omit “Part 3 of the Search Warrants Act 1985”.

Insert ingtead “Division 4 of Part 5 of the Law Enforcement (Powers and
Responsibilities) Act 2002”.

Section 338 (4)
Omit the subsection.

Workplace Injury Management and Workers Compensation
Act 1998 No 86

Section 238A Search warrant

Insert “under this Act” after “authorised officer” wherever occurring in
section 238A (1) and (2).
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[2]

[3]

[4]

[5]

Section 238A (1) and (2)

Omit “authorised justice” wherever occurring.

Insert instead “authorised officer within the meaning of the Law
Enforcement (Powers and Responsibilities) Act 2002”.

Section 238A (3)

Omit “Part 3 of the Search Warrants Act 1985”.

Insert instead “Division 4 of Part 5 of the Law Enforcement (Powers and
Responsibilities) Act 2002”.

Section 238A (4)
Omit the definition of authorised justice.

Section 238C Authorised officer may request assistance

Omit “section 18 of the Search Warrants Act 1985” from section 238C (3).

Insert instead “section 71 of the Law Enforcement (Powers and
Responsibilities) Act 2002”.
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Schedule 5 Savings and transitional provisions

(Section 241)

Part 1 General

1 Regulations

(1) The regulations may contain provisions of a savings or transitiona
nature consequent on the enactment of the following Acts:

this Act

(2) Any such provison may, if theregulations so provide, take effect from
the date of assent to the Act concerned or alater date.

(3) Totheextent to which any such provision takes effect from adate that
is earlier than the date of its publication in the Gazette, the provision
does not operate so as:

(@ todffect, in amanner prejudicia to any person (other than the
State or an authority of the State), the rights of that person
existing before the date of its publication, or

(b)  toimpose liabilities on any person (other than the State or an
authority of the State) in respect of anything done or omitted to
be done before the date of its publication.

Part 2 Provisions consequent on enactment of this Act
2 Definitions

In this Schedule;
repealed provison means a provision repealed by Schedule 3 or 4.
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3 General savings

D)

2

Any act, matter or thing done or omitted to be done under arepeded
provison and having any force or effect immediaely before the
commencement of a provision of this Act that replaces the repeded
provison is, on that commencement, taken to be done under a
corresponding provision of this Act.

Subclause (1) does not apply:

(@  to the extent that its gpplication would be inconsistent with
another provison of this Schedule or a provison of a
regulation in force under clause 1, or

(b)  to the extent that its application would be inappropriate in a
particular case.

4 Construction of references to repealed provisions

)

2

Except as provided by this clause, areferencein any other Act, in any
instrument made under any other Act or any other instrument of any
other kind to a repealed provision is to be read as a reference to the
provision of this Act that, having regard to the nature of the reference
and the context in which the reference occurs, most nearly corresponds
to the repealed provision.

The regulations may providethat areferencein any such instrument or
a specified ingrument to a repedled provison is to be read as a
reference to another specified instrument (or a specified provision of
such an instrument).

5 References to authorised justices

A reference in any other Act, in any instrument made under any other
Act or any other instrument of any other kind to an authorised justice
under the Search Warrants Act 1985 is to be read as areference to an
authorised officer within the meaning of this Act.

6 Property currently held in police custody

Any property held in police custody immediately before the
commencement of this clause is to be dealt with in accordance with
the appropriate provisions of Part 17.
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