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Workers Compensation Legislation
Further Amendment Bill 2001

Explanatory note

This explanatory note relates to this Bill as introduced into Parliament.

Overview of Bill

The object of thisBill isto amend the Workers Compensation Act 1987 (the 1987
Act) and the Wor kplace Injury Management and Wor kers Compensation Act 1998
(the 1998 Act) and various other Acts:

(& to give effect to the recommendations of the Sheahan Inquiry, and

(b) toprovidethat thethreshold for lump sum statutory compensation for primary
psychologicd or psychiatricinjury isto be 15% whol e personimpairment, and

(¢) to provide that the threshold for pain and suffering lump sum statutory
compensation (except for psychologica/psychiatric injury) is to be 10%
whole person impairment, and

(d) to repea provisions for private underwriting of the workers compensation
scheme, and
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(e to make miscellaneous amendments and amendments of a minor,
consequential or ancillary nature.

The amendments made by this Bill to the 1987 and 1998 Acts have been drafted
on the basis that all the amendments made to those Acts by the Workers
Compensation Legidation Amendment Act 2001 (the earlier amendments) have
commenced, even though some of those amendments have not commenced.

To assst readers of this Bill in this regard, unofficial prints of the 1987 and 1998
Acts incorporating al the earlier amendments (including those that have not yet
commenced) are available on the Parliamentary Counse’s Office webste
(Wwwww.pco.nsw.gov.au) under “What's New”.

Outline of provisions

Clause 1 sets out the name (also called the short title) of the proposed Act.

Clause2 providesfor the commencement (with certain exceptions) of the proposed
Act on a day or days to be proclamed. The exceptions relate to amendments
concerning common law damages (and associated trangitional arrangements) and
gpecial trangitiona arrangements dealing with the repeal of existing commutation
provisions, which will be taken to have commenced at 9.00 am on the date of
introduction of the Bill.

Clause 3 is a forma provision giving effect to the amendments set out in
Schedules 1-10.

Common law work injury damages

Schedule 1.1 makes the following changes to provisions of the 1987 Act for the
recovery of common law work injury damages.

(@ Therewill be no recovery of common law damages unless the injury results
in adegree of permanent impairment of the injured worker of 15% or more.

(b) The exigting entitlement to recover common law damages for non-economic
loss (such as pain and suffering) will be abolished, without affecting the
worker’s entitlement to statutory compensation for non-economic loss. The
Bill doesthis by restricting recovery of common law damagesto damagesfor
past economic loss due to loss of earnings and damages for future economic
loss due to the deprivation or impairment of earning capacity.

() Thecaculation of future economiclossin assessing common law work injury
damages will be limited to loss up to age 65.
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(d)

©

(f)

Existing provisions requiring an injured worker to eect whether to clam
statutory non-economic |oss compensation (under sections 66 and 67 of the
1987 Act) or common law damages for non-economic losswill be repealed.
Thisis consegquential on the amendments that will abolish the entitlement to
common law work injury damages for non-economic |0ss.

Recovery of common law work injury damages (now to be restricted to
economic loss) will continue to prevent recovery of any further statutory
compensation and require repayment of any economic loss statutory
compensation (weekly benefits) already paid. The worker will also cease to
be entitled to participate in any injury management program. A worker will
continueto beentitled to economicloss statutory compensation until common
law damages are recovered. Consequential changes are made to ensure that
existing arrangements for statutory compensation and common law damages
in respect of the death of aworker are maintained.

Recovery of common law work injury damages from the Uninsured Liability
and Indemnity Schemewill be permitted where the employer isuninsured and
unable to meet the damages awarded or agreed.

Theseamendmentswill be back-dated to 9.00 am on the date of introduction of this
Bill into Parliament.

New procedures for common law claims

Schedule 1.2 amends the 1998 Act to introduce the following new pre-litigation
procedures and processes for common law work injury damages clams:

@

(b)

©

©

©

A claim for common law work injury damages will not be able to be made
unless aclaim for statutory lump sum compensation is made before or at the
same time as the work injury damages claim.

Various new procedures ensure that the person on whom a claim is made
makes admissions as to acceptance of the degree of permanent impairment
resulting from the worker’ sinjury.

A common law claim for work injury damages must include details of the
alleged negligence or other tort of the employer.

If there is a dispute as to the degree of permanent impairment of the injured
worker, court proceedings for common law work injury damages cannot be
commenced until the degree of permanent impairment has been assessed by
an approved medica specididt.

Before commencing court proceedings, the claimant will haveto serve on the
defendant a pre-filing statement setting out particulars of the common law
claim and the evidence on which the claimant proposes to rely.
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(f)

@

(h)

(i)

@)

While the pre-filing statement is current, time stops running for the purposes
of the 3-year limitation on the commencement of court proceedings for work
injury damages. The pre-filing statement remains current until it iswithdrawn
or struck out by the President of the Commission on the application of the
defendant. It cannot be struck out less than 6 months after the defendant files
a defence in response to the pre-filing statement and cannot be struck out if
an assessment of the degree of permanent impairment of the injured worker
is pending.

Within 28 days after the pre-filing statement is served, the defendant is
required to accept liability (and make a reasonable offer of settlement) or
serve on the claimant adefence to the claim. If the defendant fails to respond
to the pre-filing statement within 42 days, the claimant can commence court
proceedings and the defendant is prevented from filing a defence in the
proceedings, with the result that the claimant can obtain summary judgment
on the issue of liability.

If the defendant responds as required to the pre-filing statement, the claim is
required to proceed to mediation before a mediator chosen from a pane
appointed by the President. The defendant must participate in mediation
unless the defendant wholly disputes liability. The mediator will certify asto
the results of mediation and as to the find offers made by the parties in the
mediation.

If there is no dispute as to whether the degree of permanent impairment is
sufficient for an award of work injury damages, the claimant can apply to the
Regigtrar for adirection to the defendant to facilitate the claimant’ s access to
premisesfor apurpose relevant to the claim. Thisaddsto the existing powers
of the Regigtrar to require the production of documents and the furnishing of
information by the parties.

Costsin work injury damages matters are to be awarded in accordance with
theregulations or rules of court, with the regulationsto prevail in the event of
an inconsistency with rules of court.

Schedule 1.3 makes amendments to the District Court Act 1973 in respect of
actions for common law work injury damages. Those actions will be able to be
taken in the District Court irrespective of the amount claimed (asis currently the
case for motor accident damages actions). The availability of ajury tria in such an
action will be subject to the same restrictions as currently apply to motor accident
damages actions. Provisions for the transfer of such an action between the Didtrict
Court and the Supreme Court will be the same as for motor accident damages
actions.
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Statutory lump sum compensation

Schedule 2 makesthe following amendmentsto the 1987 Act with respect to lump
sum statutory compensation:

(@ The Bill will establish formulae for the determination of permanent loss
statutory compensation according to the degree of permanent impairment of
the injured worker. The formulae provide for a weighted increase in
compensation in favour of serioudy injured workers.

(b) Thethreshold for lump sum statutory compensation in respect of permanent
impai rment resulting from primary psychol ogical/psychiatricinjury will beset
at 15% permanent impairment.

(¢) Thethresholdfor statutory compensation for pain and suffering (under section
67 of the 1987 Act) will be set at 10% permanent impairment (except primary
psychological/psychiatric injuries, for which the threshold will be 15%).

(d) Provision for ascertaining diminution of hearing based on presumed hearing
loss as a result of age will be repedled (with this matter to be dedt with in
guiddlines for the assessment of permanent impairment).

Statutory compensation for domestic assistance

Schedule 3 introduces a new entitlement to statutory compensation for domestic
assigtance that is reasonably necessary to be provided to an injured worker as a
direct result of the injury, but only if the degree of permanent impairment of the
injured worker resulting from the injury is 15% or more (with exceptions for
short-term speciad needs). Compensation will aso be payable for domestic
assistance provided gratuitoudly subject to the care provider having lost income or
forgone employment, and compliance with WorkCover Guidelines.

Savings and transitional amendments

Schedule 4 makes various savings and trangtional amendments including
amendments with respect to the following:

(8 providing that a judge of the Compensation Court who is appointed to the
Supreme Court isto have seniority, rank and precedence as a Supreme Court
judge dating from his or her commission as a Compensation Court judge (or
his or her origind commission as a Supreme Court judge in the case of a
Supreme Court judge appointed as Chief Judge of the Compensation Court),

(b) broadening the power to make savings and transitiona regulations with
respect to clamsfor injuries to cod miners and exempting coa minersfrom
the amendments made by Schedules 1, 2, 3 and 8 to this Bill,

Explanatory note page 5



Workers Compensation Legislation Further Amendment Bill 2001

Explanatory note

() minor fine-tuning of savingsand transitional provisionsenacted in connection
with the Workers Compensation Legidation Amendment Act 2001,

(d) authorising disclosure of information to the Commission,

(e) providing for the phasing in of the amendments made by Schedule 1 to this
Bill (which relate to common law damages).

Jurisdiction of the Commission

Schedule 5 amendsthe 1987 and 1998 Actsto makeit clear that the jurisdiction of
the Workers Compensation Commission extendsto al matters arising under those
Acts (whether or not relating to a new clam matter) except those matters
concerning exigting claimsthat remain within thejurisdiction of the Compensation
Court. The digtinction between new claims and existing clamsiis clarified.

Private underwriting arrangements

Schedule 6 repeals uncommenced provisions of the 1998 Act for underwriting of
the workers compensation scheme by private insurance arrangements, and makes
consequentia amendments to the 1987 Act.

Industrial Magistrates

Schedule 7 amendsvarious Actsto clarify thejurisdiction of Industrial Magistrates
to ded with proceedings for offences and applications for related orders under
occupational hedlth and safety legidation, workers compensation legidation,
essential services legidation and building and construction industry long service
leave payments legidation.

Commutation

Schedule 8 amends the new provisions for commutation of liabilities (sections
87D-87K of the 1987 Act, asinserted by the Workers Compensation Legidation
Amendment Act 2001) to limit the casesin which commutation will be available to
cases where the WorkCover Authority is satisfied and certifies that:

(@ theinjury has resulted in a degree of permanent impairment of at least 15%,
and

(b) lump sum compensation has aready been paid, and
() 2 yearshas dapsed since the worker’ sfirst claim for weekly payments, and

(d) dl opportunities for injury management and return to work for the injured
worker have been fully exhausted, and

(e) the worker has an existing and continuing entitlement to weekly payments,
and
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(f) theworker has received weekly payments regularly and periodicaly for the
previous 6 months, and

(9) theworker has not had weekly payments of compensation discontinued or
reduced.

The new limitations will not apply to the commutation of liabilities arising under
the Workers' Compensation Act 1926.

Trangitiona provisions to be inserted by Schedule 4 provide for the repeal of
existing arrangements for commutations (section 51 of the 1987 Act) to have effect
from the date of introduction of thisBill into Parliament, subject to the continuation
of those arrangements in the case of applications pending immediately before the
date of introduction of the Bill.

Uninsured Liability and Indemnity Scheme

Schedule 9 amends the 1987 Act to extend the Uninsured Liability and Indemnity
Scheme to common law work injury damages. Thiswill authorise the payment by
the WorkCover Authority of work injury damages recoverable in respect of an
injury to or the death of a worker in cases where the employer is uninsured or
cannot be found or identified.

Miscellaneous amendments

Schedule 10 makes the following miscellaneous amendments:

(& Theprovisonfor aclaimsmanua for insurersisamended to provide that the
manua can make provision for procedures to be followed before aclam is
made, such as procedures in connection with early notification of injury and
provisiona acceptance of liability.

(b) Thenumber of part-time directors of the WorkCover Board will beincreased

from 6 to 7 (with aconsequentia increasein quorum). The Chairperson of the
Council will be able to be appointed as a part-time director of the Board.

() Theexigting power to make rules of the Compensation Court and regulations
with respect to the admisson of medicd reports in evidence and the
gppearance of medical experts will be applied to new claims before the
Commission.

(d) Approved medical specialists will be competent but not compellable to give
evidence in proceedings before the Commission or a court.

() Anadmission of liability a common law will not be able to be relied on in
any prosecution under occupational health and safety legidation but afinding
of guilt in such a prosecution will be able to be relied on in a common law
work injury damages claim.
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() Anamendment will be made to provide that no objection may be madeto an
Arbitrator who has conciliated on a dispute determining the dispute.

(9) Provisons concerning the determination and expedited assessment of
compensation claim disputes are amended to provide that they extend to
disputes about payment of provisiona weekly payments (even though no
clam has been made).

(h) Theregulation making power to fix maximum costs for legal services, agent
services and associated matters in workers compensation and work injury
damages matters is amended to make it clear that the power to fix a
maximum includes power to provide that no amount is recoverable for
particular services or matters.

() Thepower to make rulesof the Commission will be expanded to authorisethe
making of rules requiring the provision of documents and information by a
party to amatter before the Commission to any other party to the matter, and
specifying exemptions from, and cases in which the Commission must or
must not exercise functions under, the provision enabling the Commission to
require persons to furnish information or documents.

() Other amendments are made by way of statute law revision.
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No , 2001

A Bill for

An Act to amend the Workers Compensation Act 1987 and the Workplace Injury
Management and Wor ker s Compensation Act 1998 to make further provision with
respect to common law damages, lump sum compensation, attendant care services,
savingsand transitional matters, private insurance arrangementsand miscellaneous
matters; and for other purposes.




Clause 1 Workers Compensation Legislation Further Amendment Bill 2001

The Legidature of New South Wales enacts.

1

2

3

Name of Act

This Act is the Workers Compensation Legidation Further
Amendment Act 2001.

Commencement

(1) This Act commences on a day or days to be proclaimed, except as
provided by this section.

(2) Thefollowing provisions of this Act (and section 3 in its application
to those provisions) are taken to have commenced at 9.00 am on the
day on which the Bill for this Act was introduced into Parliament:

(@  Schedule 1.1 (Amendments to the Workers Compensation
Act 1987 relating to common law damages),

(b)  Schedule4[14] tothe extent that it inserts clauses 9-11 of Part
18C of Schedule 6 to the Workers Compensation Act 1987.

Amendments

(1) Each Act specified in the Schedulesto this Act is amended as set out
in those Schedules.

(2) The amendments made by this Act to the Workers Compensation
Act 1987 and the Workplace Injury Management and Workers
Compensation Act 1998 are amendmentsto those Acts asamended by
the Workers Compensation Legid ation Amendment Act 2001 whether
or not the amendments made by the Workers Compensation
Legidation Amendment Act 2001 have commenced as at the date of
assent to this Act.
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Amendments relating to common law damages

Schedule 1

Schedule 1 Amendments relating to common law

damages

1.1 Workers Compensation Act 1987 No 70

[1] Section 149 Definitions

(Section 3)

Omit the definition of non-economic loss from section 149 (1).

[2] Sections 151A, 151B
Omit the sections. Insart instead:

151A Effect of recovery of damages on compensation

(1) If aperson recovers damages in respect of an injury from the
employer liable to pay compensation under this Act then
(except to the extent that subsection (2), (3) or (4) covers the

case):

(@ the person ceases to be entitted to any further
compensation under this Act in respect of the injury
concerned (including compensation claimed but not yet

paid), and

(b)  the amount of any weekly payments of compensation
dready paid in respect of the injury concerned is to be
deducted from the damages (awarded or otherwise paid
asalump sum) and isto be paid to the person who paid

the compensation, and

() the person ceases to be entitled to participate in any
injury management program provided for under thisAct

or the 1998 Act.

(2) If damages in respect of an injury are recovered from the
employer liable to pay compensation under this Act, pursuant

to acause of action that survivesfor the benefit of the estate of

a deceased worker under the Law Reform (Miscellaneous
Provisions) Act 1944, the following amounts of compensation
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Schedule 1 Amendments relating to common law damages

areto berepaid out of the estate of the deceased worker to the
person who paid the compensation:

(@  the amount of any weekly payments of compensation
aready paid in respect of the injury concerned,

(b)  theamount of any permanent impairment compensation
and pain and suffering compensation dready paid in
respect of the injury concerned.

(3) If damagesarerecovered in an action under the Compensation
to Relatives Act 1897 in respect of the death of aworker from
the employer liable to pay compensation under this Act in
respect of the death:

(@  the amount of any compensation under Division 1 of
Part 3 paid in respect of the death is to be deducted
from the damages (awarded or otherwise paid asalump
sum) and is to be paid to the person who paid the
compensation, and

(b)  aperson recovering those damages ceasesto be entitled
to any further compensation under this Act in respect of
the death of the worker.

(4) If aperson recovers motor accident damages in respect of an
injury from the employer liable to pay compensation under this
Act:

(@ the person ceases to be entitted to any further
compensation under this Act in respect of the injury
concerned (including compensation claimed but not yet
paid), and

(b)  theamount of any compensation already paid in respect
of the injury concerned is to be deducted from the
damages (awarded or otherwise paid as a lump sum)
and is to be paid to the person who pad the
compensation.

[3] Section 151C 6-months delay before commencing court proceedings
against employer for damages

Omit section 151C (2) (). Insert instead:

(@  the employer wholly denies liability in respect of the
injury,

Page 4

© 0w ~No o bW NP

el
= o

R
o0 rWN

el
© 0o~

N NN
N B O

N NN DN
o 0 W

W wWwNNN
P O © 0 N

32
33

35
36



Workers Compensation Legislation Further Amendment Bill 2001
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[4]

(5]

[6]

Section 151C (3)
Insert after section 151C (2):

©)

This section does not limit or otherwise affect the operation of
Part 6 of Chapter 7 of the 1998 Act.

Note. Part 6 of Chapter 7 of the 1998 Act imposes restrictions on the
commencement of court proceedings for damages.

Section 151D Time limit for commencement of court proceedings
against employer for damages

Omit section 151D (1).

Section 151DA

Insert after section 151D:
151DA Time not to run for commencement of proceedings in certain
cases
(1) Timedoes not run for the purposes of section 151D:

2

©)

(@  while a medical dispute as to whether the degree of
permanent impairment of the injured worker is a least
15%, or whether the degree of permanent impai rment of
the injured worker is fully ascertainable, is the subject
of areferral for assessment under Part 7 of Chapter 7 of
the 1998 Act, or

(b)  whileaprefiling statement served in accordance with
section 315 of the 1998 Act in respect of the clam
concerned remains current.

A pre-filing statement remains current from thetimeit isserved
until it isstruck out under this section on the application of the
person (the defendant) on whom it was served or it is
withdrawn by the person who served it, whichever happens
first.

The defendant may apply to the President to have the pre-filing
satement struck out by order of the Presdent. Such an
application may not be made until at least 6 months have
elapsed after the defendant served on the claimant adefenceto
the claim in accordance with section 316 of the 1998 Act.
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(4) The President may order that a pre-filing statement be struck
out but must not do so if satisfied that the degree of permanent
impairment of the injured worker is not yet fully ascertainable
and the matter is the subject of a referrad under Part 7 of
Chapter 7 of the 1998 Act for assessment of the degree of
permanent impairment of the injured worker.

(5) A medica disputeis considered to be the subject of areferra
for assessment under Part 7 of Chapter 7 of the 1998 Act even
if the approved medica specidist has declined to make an
assessment of the degree of permanent impairment of the
injured worker until satisfied that the degree of permanent
imparment is fully ascertainable.

[7] Sections 151G-151IA
Omit sections 151G-151l. Insert instead:

151G

151H

Only damages for past and future loss of earnings may be
awarded

(1) Theonly damages that may be awarded are:

(@  damagesfor past economic lossdueto loss of earnings,
and

(b)  damagesfor futureeconomiclossdueto thedeprivation
or impairment of earning capacity.

(2) This section does not apply to an award of damages in an
action under the Compensation to Relatives Act 1897.

No damages unless permanent impairment of at least 15%

(1) No damages may be awarded unless the injury results in the
death of theworker or in adegree of permanent impairment of
the injured worker that is at least 15%.

Note. Section 322 of the 1998 Act provides that the assessment of the
degree of permanent impairment is to be made in accordance with
WorkCover Guidelines. That section also provides that impairments that
result from the same injury are to be assessed together.

(2) In assessing whether the 15% threshold has been met (that is,
whether the degree of permanent impairment resulting from an
injury is at least 15%):
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1511

©)

(4)

©)

)

e

(@ imparment resulting from physical injury is to be
asessed separately from impairment resulting from
psychological injury, and

(b) in assessing impairment resulting from psychological
injury, no regard is to be had to impairment that results
from a secondary psychologicd injury, and

() the 15% threshold is not met unless the degree of
permanent impairment resulting from physical injury is
a least 15% or the degree of permanent impairment
resulting from psychologicd injury is at least 15%.
Note. This does not prevent an award of damages in respect of both
psychological and physical injuries together once the 15% threshold has
been met for one or the other.
In assessing the degree of permanent impairment that results
from a physica injury, no regard is to be had to any
impairment or symptomsresulting from apsychological injury.

Thedegree of permanent impairment that resultsfromaninjury
is to be assessed as provided by this section and Part 7
(Medica assessment) of Chapter 7 of the 1998 Act.

In this section:
psychological injury includes psychiatric injury.

secondary psychological injury means a psychological injury
to the extent that it arises as a consegquence of, or secondary to,
aphysica injury.

Calculation of past and future loss of earnings

In awarding damages, the court is to disregard the amount (if
any) by which the injured or deceased worker’s net weekly
earnings would (but for the injury or death) have exceeded the
amount that is the maximum amount of weekly payments of
compensation under section 35 (even though that maximum
amount under section 35 is a maximum gross earnings
amount).

The maximum amount of weekly payments of compensation
under section 35 for afuture period isto be the amount that the
court considersislikely to bethe amount for that period having
regard to the operation of Division 6 of Part 3 (Indexation of
amounts of benefits).
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(3) This section applies even though weekly payments of
compensation to the worker concerned are not subject to the
maximum amount prescribed under section 35.
151IA Retirement age

In awarding damages for future economic loss due to
deprivation or impai rment of earning capacity or (in the case of
an award of damages under the Compensation to Relatives
Act 1897) loss of expectation of financia support, the court is
to disregard any earning capacity of the injured worker after
age 65.

[8] Section 151J Damages for future economic loss—discount rate

Omit section 151J (1). Insert instead:

(1) For the purposes of an award of damages, the present value of
future economic loss is to be qualified by adopting the
prescribed discount rate.

ection amages for economic loss—maximum amount for
9] Sect 151K D f | tf
provision of certain home care services

Omit the section.

[10] Section 151KA Respite care
Omit the section.

[11] Section 151M Payment of interest
Omit section 151M (2) and (3).
[12] Section 151M (4)
Omit:
Other heads of damages

The following provisons apply to damages, other than
damages to which subsection (2) or (3) applies:
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[13] Section 151M (4) (a)

Omit “such damages’.
Insert instead “damages’.

[14] Section 151Q Structured settlements

Omit section 151Q (1). Insert instead:

(1) This section applies to an award of damages if the plaintiff
requeststhat it apply. In making an order under this section the
court isto give preference to the views of the injured worker.

[15] Section 151Q (2)

Omit section 151Q (2). Insert instead:
(2) If this section appliesto an award of damages, the court:

(@  may separately determine the amount of damages for
future economic loss and the amount of damages for
past economic loss, and

(b)  may order that any damages determined by the court for
future economic loss are to be paid in accordance with
such arrangements as the court determines or approves.

[16] Section 151Q (3) (b) and (c)
Omit the paragraphs.
[17] Section 151Q (4) and (6)

Omit “subsection (2) (c)” wherever occurring.
Insert instead “this section”.

[18] Section 151Q (5)
Omit the subsection.
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1.2 Workplace Injury Management and Workers Compensation
Act 1998 No 86

[1] Section 4 Definitions

Insert in aphabetical order in section 4 (1):

mediator means a person agppointed as a mediator under
section 318F.

[2] Section 280A
Insert before section 281;

280A Claim for lump sum compensation a pre-condition to damages
claim

A clamfor work injury damagesin respect of an injury cannot
be made unless a claim for lump sum compensation in respect
of theinjury ismade before or a the sametime asthe clamfor
work injury damages.

[3] Section 281 Liability to be accepted and settlement offer made

Insert after section 281 (2):

(2A) The determination of a clam cannot be delayed beyond
2 months after the claimant has provided to the insurer al
relevant particulars about the claim (that delay being on the
basis that the degree of permanent impairment of the injured
worker resulting from the injury is not fully ascertainable),
unless the insurer has within that 2-month period notified the
clamant that the degree of permanent impairment of the
injured worker resulting from the injury is not fully
ascertainable.

(2B) When the person on whom aclaim is made accepts or disputes
ligbility, the person must notify the clamant as to whether or
not the person accepts that the degree of permanent
impairment of the injured worker resulting from the injury is
sufficient for an award of damages.
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Amendments relating to common law damages Schedule 1

[4]

(5]

[6]

Section 281 (6)

Insert “, except asthe WorkCover Guidelines may otherwise provide” after
13 m$n" .

Section 282 Relevant particulars about a claim
Omit section 282 (1) (d).
Insert instead:

(d) inthe caseof aclaim for work injury damages, details
of the economic losses that are being claimed as
damages and details of the alleged negligence or other
tort of the employer,

Chapter 7, Part 6
Omit the Part. Insert instead:

Part 6 Court proceedings for work injury damages

Division 1 Preliminary

311 Interpretation
In this Part:
claimant means a claimant for work injury damages.

defendant means the person against whom proceedingsfor the
recovery of work injury damages are commenced or are to be
commenced.

312 Forum for court proceedings

Proceedingsin respect of aclaim for work injury damages may
be taken in any court of competent jurisdiction, subject to this
Part.
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Workers Compensation Legislation Further Amendment Bill 2001

Amendments relating to common law damages

Division 2 Threshold for award of damages

313

314

Threshold dispute prevents service of pre-filing statement and
commencement of court proceedings

If there is a dispute as to whether the degree of permanent
impairment of the injured worker resulting from an injury is
aufficient for an award of damages, the clamant cannot
commence court proceedings for the recovery of work injury
damages and cannot serve a prefiling statement under
Divison 3 unlessthedegreeof permanent impairment hasbeen
assessed by an approved medica specidist under Part 7.

What constitutes threshold dispute

(1)

e

For the purposes of this Part, thereis considered to be adispute
as to whether the degree of permanent impairment of the
injured worker resulting from an injury is sufficient for an
award of damages if:

(@  theperson on whom the claim is made has not accepted
that the degree of permanent impairment of the injured
worker resulting from the injury is at least 15%, or

(b) thereisadispute asto whether the degree of permanent
impairment resulting from the injury is fully
ascertainable.

Note. Under section 322 (4), an approved medical specialist may decline

to make an assessment of the degree of permanent impairment of an

injured worker until satisfied that the degree of permanent impairment is
fully ascertainable.

There is consdered to be no dispute as to whether the degree

of permanent impairment of the injured worker resulting from

aninjury is sufficient for an award of damagesif:

(@  thepersononwhom theclaimismade has accepted that
the degree of permanent impairment of the injured
worker is at least 15%, or

(b) an approved medicad speciaist has given a medica
assessment certificate certifying that the degree of
permanent impairment of the injured worker is a
least 15%.
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Workers Compensation Legislation Further Amendment Bill 2001

Amendments relating to common law damages Schedule 1

Division 3

Pre-filing statements

315 Requirement for pre-filing statement before commencing court
proceedings

@

2

Before a clamant can commence court proceedings for the
recovery of work injury damages, the claimant must serve on
thedefendant apre-filing statement setting out such particulars
of the claim and the evidence that the claimant will rely onto
establish or in support of the claim as the Rules may require.

Note. Section 314 prevents a pre-filing statement being served if there is

a dispute as to whether the degree of permanent impairment is sufficient
for an award of damages.

The pre-filing statement cannot be served unless:

(@  theperson on whom the claim is made wholly disputes
liability for the claim, or

(b)  the person on whom the claim is made has made an
offer of settlement to the clamant pursuant to the
determination of the clam as and when required by
section 281 and 1 month has e apsed sincethe offer was
made, or

() the person on whom the claim is made has failed to
determine the clam as and when required by
section 281.

Note. The determination of a claim in accordance with section 281
requires the making of a reasonable offer of settlement (if liability is wholly
or partly accepted). Failure to make a reasonable offer of settlement
constitutes a failure to determine the claim. Section 74 requires notice of
a dispute as to liability to be given.

316 Defendant must respond to pre-filing statement

@

The defendant must, within 28 days after the pre-filing

statement has been served on the defendant, respond to the pre-

filing statement by:

(&  accepting or denying liability (wholly or in part), and

(b)  (totheextent, if any, that the defendant does not accept
ligbility) serving on the claimant a defence to the claim
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Workers Compensation Legislation Further Amendment Bill 2001

Amendments relating to common law damages

317

e

setting out such particulars of the defence and evidence
that the defendant will rely on to defend the claim asthe
Rules may require.

Note. A defence can be filed after 28 days but after 28 days the claimant
can refer the claim to mediation under Division 4.

If the defendant fails to respond to the pre-filing statement as
required by this section within 42 days &fter it is served on the
defendant, the claimant can commence court proceedings for
the recovery of work injury damages.

Note. If the defendant fails to respond within 42 days, the defendant is
prevented from filing a defence (see section 318) and the claimant can
proceed to obtain summary judgment on the question of liability. If the
defendant responds to the pre-filing statement within 42 days, the matter
is required to proceed to mediation under Division 4 before court
proceedings can be commenced.

Defective pre-filing statement

)

ey

©)

4)

The defendant isnot entitled to assert that apre-filing statement
served by the clamant is defective (by reason of
incompleteness or otherwise) unless the defendant has notified
the claimant, giving details of any aleged defects, within 7
days after the pre-filing statement is served by the claimant.

A dispute as to whether a pre-filing statement served by the
clamant is defective may be referred to the Registrar for
determination.

The Registrar may give a direction to the claimant as to the
action necessary to cure any defect in the pre-filing statement
served by the claimant. If the claimant failsto comply with the
Regigtrar’s direction within the time allowed for compliance,
the pre-filing statement served by the claimant is taken not to
have been served.

Note. The effect of such a failure is that the claimant must serve the pre-
filing statement again.

If the documents and information that comprise the pre-filing
statement are furnished to the defendant at different times, the
pre-filing statement is not considered to have been served on
the defendant until the last of the required documents and
information is served.
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Workers Compensation Legislation Further Amendment Bill 2001

Amendments relating to common law damages

Schedule 1

318 Parties limited to pre-filing statement and defence
(1) For the purposes of court proceedings on a claim for work

injury damages.

(@  theclamant is not entitled to file a statement of claim
that is materialy different from the proposed statement
of claim that formed part of the pre-filing statement
served by the claimant, except with leave of the court,

and

(b)  the defendant is not entitled to file a defence that is
materidly different from any defence served on the
clamant in response to the clamant’s prefiling
statement within 42 days after service of the pre-filing

statement, except with leave of the court, and

() thedefendant isnot entitled to file adefence that wholly
or partly disputesliability for the claim if the defendant
has failed to serve on the clamant a defence to the
claim as required by this Division within 42 days after
the clamant served the prefiling statement on the

defendant, and

(d) aparty to the proceedings is not entitled to have any
report or other evidence admitted in the proceedings on
the party’ sbehalf if thereport or other evidence was not
disclosed by the party in a pre-filing statement or
defence served under this Division, except with leave of

the court.

(2) The court is not to grant leave under this section unless

satisfied that:

(&  themateriad concerned was not reasonably available to
the party when the pre-filing statement or defence was

sarved, and

(b) thefailureto grant leave would substantially prejudice

the party’s case.

(3) Theregulations may provide for exceptions to this section.
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Schedule 1

Workers Compensation Legislation Further Amendment Bill 2001

Amendments relating to common law damages

Division 4

Mediation

318A Mediation of claim before commencement of court proceedings

318B

(1)

2

©)

4)

©)

(6)

A claimant must refer a claim for work injury damages for
mediation under this Divison before the claimant can
commence court proceedingsfor recovery of thosework injury
damages. The claim cannot be referred for mediation until at
least 28 days after the pre-filing statement has been served on
the defendant under Division 3.

The claimant need not refer a claim for work injury damages
for mediation if the defendant has falled to respond to the
clamant’s pre-filing statement as required under Divison 3
within 42 days after it is served on the defendant.

Note. A defence can still be filed in the 28-42 day period. A defence can
be filed after 42 days but such a defence cannot dispute liability. A
defence filed after 42 days can deal with such matters as quantum of
damages or contributory negligence.

The defendant may decline to participate in mediation of the
clamif the defendant wholly disputesliability in respect of the
clam, but in any other case the defendant cannot decline to
participate in mediation.

Court proceedingsfor recovery of work injury damages cannot
be commenced while the claim is the subject of mediation in
the Commission.

A clam is referred for mediaion by being referred to the
Registrar for mediation by a mediator. The Registrar isto give
directions as to which mediator is to mediate on a particular
claim referred for mediation.

The Rulesmay make provision for or with respect to mediation
under this Division.

Mediator to bring parties to agreement

@
2

The mediator must use the mediator’ s best endeavoursto bring
the parties to agreement on the claim.

Failing agreement, the mediator is to issue a certificate
certifying asto thefind offersof settlement made by the parties
in the mediation.
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Workers Compensation Legislation Further Amendment Bill 2001

Amendments relating to common law damages Schedule 1

318C

318D

318E

318F

Legal and other assistance at mediation

At the mediation of aclaim, an injured worker is entitled to be
accompanied by a person (whether or not a legd adviser or
agent) to act astheinjured worker’ s advocate and assist him or
her to present his or her case to the mediator.

Powers of mediators

@

)

For the purposes of and in connection with the mediation of a
clam, a mediator has al the functions of the Commission
under sections 357-359 and those sections apply in respect of
the mediation of a claim in the same way as they apply in
respect of proceedings on a dispute before the Commission.

A mediator may award costs in connection with the mediation
of aclaim.

Offers made at mediation not to be disclosed to court

The amount of any offer of settlement made by a party in the
course of mediation of a clam is not to be specified in any
pleading, affidavit or other document filed in or in connection
with court proceedings on the claim, and is not to be disclosed
to or taken into account by the court, before the court’s
determination of the amount of damages in the proceedings.

Appointment of mediators

@

2
©)

4)

The President is, in accordance with criteria developed by the
Minister, to appoint personsto be mediatorsfor the purposes of
this Act to mediate on claims for work injury damages as and
when required to do so by the Registrar.

Mediators are in the exercise of their functions subject to the
general control and direction of the Registrar.

Subject to this section, amediator holds office for such period
(not exceeding 5 years) as may be specified in the instrument
of appointment of the mediator, but is €ligible for
re-gppointment.

A mediator isentitled to be paid such remuneration (including
travelling and subs stence alowances) in respect of work done
asamediator asthe Minister may from time to time determine
in respect of the mediator.
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Schedule 1

Workers Compensation Legislation Further Amendment Bill 2001

Amendments relating to common law damages

(5) A mediator istaken to have vacated office if the mediator:
(@ diesor
(b) completes aterm of office and is not re-appointed, or

(©  becomesbankrupt, appliesto takethe benefit of any law
for the relief of bankrupt or insolvent debtors,
compounds with his or her creditors or makes an
assgnment of his or her remuneration for their

318G

318H

(6) The President may at any time remove amediator from office.
Part 2 of the Public Sector Management Act 1988 does not

)

benefit, or
(d)  becomes amentaly incapacitated person, or

() isconvicted in New South Wales of an offencethat is
punishable by imprisonment for 12 months or more or
is convicted elsawhere than in New South Wales of an
offence that, if committed in New South Wales, would

be an offence so punishable, or

(f)  resignsthe office by instrument in writing addressed to

the President, or
(90 isremoved from office by the President.

apply to amediator.

Protection of mediators

(1) A matter or thing done or omitted to be done by a mediator in
the exercise of the mediator’ s functions does not, if the matter
or thing was done or omitted in good faith, subject the mediator

@

persondly to any action, ligbility, claim or demand.

A mediator is, in any legd proceedings, competent but not
compellableto give evidence or produce documentsin respect
of any matter in which he or she wasinvolved in the course of

the exercise of his or her functions as a mediator.

Mediation fees

(1) Theregulations may make provision for or with respect to the
fees to be pad in connection with mediation under this

Divison.
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Workers Compensation Legislation Further Amendment Bill 2001

Amendments relating to common law damages Schedule 1

2

©)

Division 5

In particular, the regulations may specify any such fee or the
method by which the fee is to be calculated, and may specify
by whom and in what circumstances the fee is payable.

Fees payable under the regulations under this section are
payable into the WorkCover Authority Fund.

General

3181 Orders for access to information and premises

@)

ey

If there is no dispute that the degree of permanent impairment
of an injured worker is sufficient for an award of damages, the
Registrar may on the application of the claimant give either or
both of the following written directions to the defendant:

(& adirection directing the defendant to produce to the
claimant within a specified period specified reportsand
other documents in the defendant’ s possession,

(b)  adirection directing the defendant to provide or alow
the claimant access to specified premises within a
specified period for apurposerelevant to the claimant’s
clam.

A person who fails without reasonable excuse to comply with

adirection given to the person under this section isguilty of an

offence.

Maximum penalty: 50 penalty units.

Note. The Commission also has power under section 357 to require the
production of documents and the furnishing of information by the parties.

[7] Section 319 Definitions

Omit the definition of medical dispute. Insert instead:

medical dispute means a dispute between a claimant and the
person on whom a claim is made about any of the following
matters or a question about any of the following matters in
connection with aclaim:

(@ the worker’s condition (including the worker's
prognosis, the aetiology of the condition, and the
treatment proposed or provided),

Page 19

a b~ wWNPRE

10
11

12
13
14

15

17
18

19
20
21

22

23
24

25

26

27
28
29
30

31
32
33



Workers Compensation Legislation Further Amendment Bill 2001

Schedule 1 Amendments relating to common law damages

(8]

[9]

[10]

[11]

[12]

(b)  theworker’s fitness for employment,

() thedegree of permanent impairment of the worker asa
result of an injury,

(d)  whether any proportion of permanent impairment isdue
to any previous injury or pre-existing condition or
abnormality, and the extent of that proportion,

(¢ the nature and extent of loss of hearing suffered by a
worker,

()  whether impairment is permanent,

(99 whether the degree of permanent impairment of the
injured worker is fully ascertainable.

Section 322 Assessment of impairment

Insert “, as in force when the injury concerned was received” after
“purpose’ in section 322 (1).

Section 322 (4)

Insert “and that the degree of permanent impairment is fully ascertainable”
after “impairment is permanent”.

Section 322 (4)
Insert “acourt or” after “Proceedings before”.

Section 325 Medical assessment certificate

Omit “opinion” from section 325 (2) wherever occurring.
Insert instead “assessment”.

Section 326 Status of medical assessments

Omit “opinion” wherever occurring.
Insert instead “ assessment”.
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Workers Compensation Legislation Further Amendment Bill 2001

Amendments relating to common law damages Schedule 1

[13]

[14]

[15]

[16]

[17]

[18]

[19]

[20]

Section 326 (1)
Insert “acourt or” after “proceedings before” in section 326 (1).

Section 326 (1) (e)

Insert at the end of section 326 (1):
(8  whether the degree of permanent impairment is fully
ascertainable.

Section 327 Appeal against medical assessment

Insert “acourt or” after “proceedings before” in section 327 (2).
Section 327 (2)

Omit “opinion”. Insert instead “ assessment”.

Section 327 (7)

Insert “acourt or” after “determination by”.

Section 329 Referral of matter for further medical assessment
Insert “acourt or” before “the Commission” in section 329 (1) (b).
Section 340

Omit the section. Insert instead:

340 Application of Division

This Divison applies to costs payable by a party in or in
relation to aclaim for compensation.

Section 346 Claims assessment fees

Omit the section.
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Workers Compensation Legislation Further Amendment Bill 2001

Schedule 1 Amendments relating to common law damages

[21] Chapter 7 Part 8 Division 3A
Insert after Division 3 of Part 8 of Chapter 7:

Division 3A Special provisions for costs in work injury
damages proceedings

346 Costs

(1) Thissection appliesto costs (including disbursements) payable
by aparty in or in relation to a claim for work injury damages,
including court proceedings for work injury damages.

(2) Theregulations may make provision for or with respect to the
awarding of costs to which this section applies. The
regulations may provide for the awarding of costs on a party
and party basis, on a practitioner and client basis, or on any
other basis.

(3) A partyisnot entitled to an award of coststo which thissection
applies, and a court may not award such costs, except as
prescribed by the regulations under this Act or by the rules of
the court concerned.

(4) Intheevent of any incons stency between the provisions of the
regulations under this section and rules of court, the provisions
of the regulations prevail to the extent of the inconsistency.

1.3 District Court Act 1973 No 9

[1] Section 4 Definitions: general

Insert in alphabetical order in section 4 (1):

work injury damages claim means a clam for an award of
damagestowhich Division 3 (Modified common law damages)
of Part 5 of the Workers Compensation Act 1987 applies.

[2] Section 44 Actions

Insert after section 44 (1) (d):

(d1) any work injury damages claim, irrespective of the
amount claimed,

Page 22

N

© 00 ~NO O

11
12
13

14
15
16
17

18
19
20

21

22

23

24
25
26

27

28

29
30



Workers Compensation Legislation Further Amendment Bill 2001

Amendments relating to common law damages Schedule 1

3]

[4]

(5]

[6]

[7]

[8]

Section 79 Motor accident and work injury damages claims

Insert at the end of section 79 (2) (a):

(al) damages are claimed under a work injury damages
clam, or

Section 79 (2) (b)

Insert “or (al)” after “paragraph (a)”.
Section 79 (4)

Omit the subsection.

Section 143 Transfer of proceedings from Supreme Court

Insert “or work injury damages clam” after “motor accident claim” in
section 143 (5) ().

Section 145 Transfer of proceedings to Supreme Court

Insert “or work injury damages clam” after “motor accident claim” in
section 145 (2).

Section 145 (3)

Insert “or work injury damages claim” after “motor accident clam”.
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Workers Compensation Legislation Further Amendment Bill 2001

Schedule 2 Amendments relating to lump sum compensation

Sche

[1]

[2]

[3]

dule 2 Amendments relating to lump sum
compensation

(Section 3)

Workers Compensation Act 1987 No 70

Section 65A Special provisions for psychological and psychiatric injury

Omit section 65A (1) (including the note to that subsection).
Insert instead:

(1) No compensation is payable under this Divison (either as
permanent impairment compensation or pain and suffering
compensation) in respect of permanent impairment that results
from a secondary psychological injury.

Note. This does not prevent a secondary psychological injury from being
compensated under section 67 as pain and suffering resulting from

permanent impairment (but only if that permanent impairment results from
a physical injury or a primary psychological injury).

Section 65A (3)

Omit the subsection (not including the note to that subsection).
Insert instead:

(3) No compensation is payable under this Divison (either as
permanent impairment compensation or pain and suffering
compensation) in respect of permanent impairment that results
from a primary psychologica injury unless the degree of
permanent impairment resulting from the primary
psychological injury is at least 15%.

Section 66 Entitlement to compensation for permanent impairment

Omit section 66 (2). Insert instead:

(2) The amount of permanent impairment compensation is to be
calculated as follows:
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Workers Compensation Legislation Further Amendment Bill 2001

Amendments relating to lump sum compensation Schedule 2

[4]

(@ if the degree of permanent impairment is not grester
than 10%, the amount of permanent impairment
compensation isto be calculated as follows:

D x$1,250

(b) if the degree of permanent impairment is greater than
10% but not greater than 20%, the amount of permanent
impai rment compensation isto be cal culated asfollows:

$12,500+[(D -10) x$1,500]

(¢) if the degree of permanent impairment is greater than
20% but not greater than 40%, the amount of permanent
impai rment compensation isto be cal culated asfollows:

$27,500+[(D - 20) x$2,500]

(d) if the degree of permanent impairment is greater than
40% but not greater than 75%, the amount of permanent
impai rment compensation isto be calculated asfollows:

$77,500+[(D - 40) x$3,500]

(¢ if the degree of permanent impairment is greater than
75%, the amount of permanent impairment
compensation is $200,000,

where D is the number derived by expressing the degree of
permanent impairment as D%.

(3) The amount of permanent impairment compensation is to be
calculated under this section as it was in force at the date the
injury was received.

Section 67 Compensation for pain and suffering

Omit “greater than that prescribed by the regulationsfor the purposesof this
section” from section 67 (1).

Insert instead “of 10% or more”.
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Workers Compensation Legislation Further Amendment Bill 2001

Schedule 2 Amendments relating to lump sum compensation

(5]

[6]

[7]

Section 67 (1), note

Omit “greater than the degree of permanent impairment prescribed by the
regulations for the purposes of that section”.

Insert instead “15% or more”.
Section 67 (4A)
Omit the subsection.

Section 70 Loss of hearing due to age

Omit the section.
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Amendments relating to compensation for domestic assistance Schedule 3

Schedule 3 Amendments relating to compensation for

[1]

[2]

[3]

[4]

domestic assistance

(Section 3)

Workers Compensation Act 1987 No 70

Section 59 Definitions

Insert after paragraph (f) of the definition of medical or related treatment:
(f1) domestic assistance services,

Section 60 Compensation for cost of medical or hospital treatment and
rehabilitation etc

Insert “(other than domestic assistance)” after “treatment” in section

60 (1) ().
Section 60 (1), note
Insert at the end of section 60 (1):

Note. Compensation for domestic assistance is provided for by section
60AA.

Section 60AA
Insert after section 60:

60AA Compensation for domestic assistance

(1) If, asaresult of aninjury received by aworker, it isreasonably
necessary that any domestic assistance is provided for an
injured worker, the worker's employer is liable to pay, in
addition to any other compensation under this Act, the cost of
that assstance if:

(& amedicd practitioner has certified, on the basis of a
functiona assessment of theworker, that it isreasonably
necessary that the assistance be provided and that the
necessity for the assistance to be provided arises as a
direct result of the injury, and
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Schedule 3

Workers Compensation Legislation Further Amendment Bill 2001

Amendments relating to compensation for domestic assistance

ey

©)

4)

©)

(b) theassstance would not be provided for the worker but
for the injury (because the worker provided the
domestic assistance before the injury), and

(© theinjury to the worker has resulted in a degree of
permanent impai rment of the worker of at least 15% or
the assistance isto be provided on atemporary basis as
provided by subsection (2).

Assistance is provided on atemporary basisif it isprovided in
accordance with each of the following requirements:

(& itisprovided for not more than 6 hours per week,

(b) itisprovided during aperiod that is not longer than, or
during periods that together are not longer than, 3
months,

(¢ it is provided pursuant to the requirements of the
relevant injury management plan.

Compensation is not payable under this section for gratuitous
domestic ass stance unless the following requirements are dso
satisfied:

(@  the person who provides the assistance must have lost

income or forgone employment as aresult of providing
the assistance,

(b) the assstance must be provided in accordance with a
care plan established by the insurer in accordance with
the WorkCover Guiddlines.

Compensation payable under this section for gratuitous
domestic assistance is payable asif the cost of that assistance
were such sum as may be applicable under section 61 (2) in
respect of the assstance concerned.

Thefollowing requirementsapply in respect of paymentsunder
this section:

(@  paymentsareto be made asthe costsareincurred or, in
the case of gratuitous domestic assistance, as the
services are provided,

(b) payments are only to be made if those costs and the
provision of the assistanceis properly verified (and the
WorkCover Guidelinesmay makeprovisionfor how the
performance of those servicesisto be verified),
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Workers Compensation Legislation Further Amendment Bill 2001

Amendments relating to compensation for domestic assistance Schedule 3

(©  payments for gratuitous domestic assistance are to be
made to the provider of the assistance.
(6) Inthissection:

gratuitous domestic assstance means domestic assstance
provided to an injured worker for which the injured worker has
not paid and is not ligble to pay.
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Workers Compensation Legislation Further Amendment Bill 2001

Schedule 4 Amendments relating to savings and transitional matters

Sche

[1]

[2]

[3]

[4]

[5]

dule 4 Amendments relating to savings and
transitional matters

(Section 3)

Workers Compensation Act 1987 No 70

Schedule 6 Savings, transitional and other provisions Part 2A
Provisions relating to compensation generally

Omit the Part.

Schedule 6 Part 18 Special provision relating to coal miners

Omit clause 3 (1). Insert instead:

(1) Subject tothisclause, the 2001 amendments do not apply to or
in respect of coa miners and this Act and the 1998 Act (and
the regulations under those Acts) apply to and in respect of
cod minersasif the 2001 amendments had not been enacted.

Schedule 6 Part 18 clause 3 (2)

Omit “2001 amending Act’. Insert instead “Workers Compensation
Legidation Amendment Act 2001”.

Schedule 6 Part 18 clause 3 (3) (a)

Omit “before the commencement of court proceedings’.
Insert instead “before or after the commencement of court proceedings’.

Schedule 6 Part 18 clause 3 (3)

Insert a the end of clause 3 (3):

(d) providing for the exercise by officers of the
Compensation Court of functionsin connectionwiththe
conciliation, mediation or other review of aclamor any
dispute in connection with aclaim,
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Workers Compensation Legislation Further Amendment Bill 2001

Amendments relating to savings and transitional matters Schedule 4

[6]

[7]

(8]

[9]

(¢  providing for the employment under the Public Sector
Management Act 1988 of officers of the Compensation
Court to exercise the functions conferred or imposed on
officers of the court pursuant to regulations under this
clause.

Schedule 6 Part 18 clause 3 (4)

Omit the definition of the 2001 amending Act. Insert instead:

the 2001 amendments means the amendments made by the
Workers Compensation Legidation Amendment Act 2001 and
Schedules 1, 2, 3 and 8 to the Workers Compensation
Legidation Further Amendment Act 2001.

Schedule 6 Part 18C
Omit the heading to the Part. Insert instead:

Part 18C Provisions consequent on enactment
of 2001 amending Acts

Schedule 6 Part 18C

Omit the definition of the 2001 amending Act. Insert instead:

lump sum compensation amendments meanstheamendments
made by Schedule 3 to the Workers Compensation Legidation
Amendment Act 2001 and Schedule 2 to the Workers
Compensation Legidation Further Amendment Act 2001.

Schedule 6 Part 18C clause 2 Operation of amendments generally

Omit clause 2 (1). Insert instead:

(1) TheWorkers Compensation Acts apply to and in respect of an
existing claim as if the Workers Compensation Legidation
Amendment Act 2001 and the Workers Compensation
Legidation Further Amendment Act 2001 had not been
enacted.
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Schedule 4 Amendments relating to savings and transitional matters

[10]

[11]

[12]

Schedule 6 Part 18C clause 3 Lump sum compensation amendments

Omit clause 3 (1). Insert instead:

(1) The lump sum compensation amendments do not apply in
respect of an injury received before the commencement of the
amendments (even if the injury is the subject of aclaim made
after thecommencement of theamendments) except asfollows:

(@  the amendments to section 66A apply in respect of an
injury received before the commencement of the
amendments (even if theinjury isthe subject of aclam
made after the commencement of the amendments) and
S0 2pply: _ |
(i) subject to such modifications to that section as
may be prescribed by the regulations, and

(i) as if an agreement registered before that
commencement by the Authority wereregistered
by the Commission,

(b)  therepeal of section 72 appliesin respect of an injury
recelved before the commencement of theamendments,

but only to the extent that the injury is the subject of a
new claim.

Schedule 6 Part 18C clause 3 (2)—(4)

Omit “2001 amending Act” wherever occurring. Insert instead “lump sum
compensation amendments’.

Schedule 6 Part 18C clause 4 Disputes concerning lump sum
compensation claims

Omit clause 4 (1). Insert instead:

(1) In the case of a new clam in respect of an injury received
before the commencement of the lump sum compensation
amendments, compensation under Division 4 of Part 3 (asin
force beforethe commencement of thoseamendments) may not
be awarded by the Commission if there is an impairment
dispute unless the dispute has been assessed by an approved
medical specidist under Part 7 of Chapter 7 of the 1998 Act.
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Amendments relating to savings and transitional matters Schedule 4

[13]

[14]

Schedule 6 Part 18C clause 4 (2)

Omit “opinion”. Insert instead “ assessment”.

Schedule 6 Part 18C

Omit clause 9. Insert instead:

9 Amendments relating to common law damages

(1)

e

©)

An amendment made by Schedule 1 to the Workers
Compensation Legidation Further Amendment Act 2001
applies in respect of the recovery of damages after the
commencement of the amendment (and so applies even if the
injury concerned was received before the commencement of
the amendment) but does not apply in respect of the recovery
of damagesif proceedingsfor their recovery were commenced
in acourt before the commencement of the amendment.

The following transitional arrangements apply in respect of
proceedingsfor therecovery of damages commenced inacourt
after the commencement of Schedule 1.1, and before the
commencement of Schedule 1.2, to the Workers Compensation
Legidation Further Amendment Act 2001

(@ the proceedings are to be adjourned until after the
commencement of Schedule 1.2 to that Act, and

(b)  after the commencement of Schedule 1.2 to that Act,
Divison 2 of Part 6 of Chapter 7 of the 1998 Act
applies to the proceedings but so applies as if a
reference to the commencement of proceedings were a
reference to the continuation of proceedings.

An amendment made by Schedule 1.1 to the Workers
Compensation Legidation Further Amendment Act 2001 does
not apply in a case where a person has elected to clam
permanent |oss compensation under section 151A before the
commencement of the amendment.

Note. This will enable such an election to be revoked in the
circumstances provided by section 151A and common law damages
recovered on the basis of the law as in force at the time of the original
election.
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Amendments relating to savings and transitional matters

(4)

In this clause:
damages has the same meaning asin Part 5 of this Act.

Note. Schedule 1.1 to the Workers Compensation Legislation Further
Amendment Act 2001 is taken to have commenced at 9.00 am on the day
the Bill for that Act was introduced into Parliament.

10 Compensation for domestic assistance

The amendments made by Schedule 3 (Amendments relating
to compensation for domestic assstance) to the Workers
Compensation Legidation Further Amendment Act 2001
extend to domestic assistance provided after the
commencement of the amendments (whenever the injury
concerned was received) but do not so extend in a case where
damages (within the meaning of Part 5 of this Act) have been
recovered from the employer liable to pay compensation under
this Act in respect of theinjury.

11 Commutations

)

e

©)

Section 51 (Exit payments by commutation of weekly
payments) is taken to have been repealed on the
commencement of this clause.

Section 51 continuesto apply, asif it had not been repealed, to
the commutation of aliability if:

(@&  anapplication for a determination under that section in
respect of theliability ispendingimmediately beforethe
commencement of this clause, but only so as to
authorise the determination of such an application
before 1 February 2002, or

(b)  anapplication for determination of a dispute in respect
of the liability is pending before the Compensation
Court immediately before the commencement of this
clause, but only so as to authorise the commutation of
aliability before 1 February 2002.

Except as provided by subclause (2), Divison 9 (Commutation
of compensation) of Part 3 applies to the commutation of a
ligbility arising in respect of an injury received before or after
the commencement of that Division.
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Amendments relating to savings and transitional matters Schedule 4

(4)

Q)

A liability may be commuted under Division 9 of Part 3 even
if the Compensation Court refused, before the repeal of section
51, to make adetermination under that section or under section
15 of the former Act.

Clauses 6-6B of Part 4 of this Schedule do not apply in respect
of the commutation or redemption of a ligbility after the
commencement of this clause (except for the purposes of the
continued operation of section 51 pursuant to subclause (2)).

12 Seniority of Compensation Court judges appointed to District
Court or Supreme Court

)

e

If the Chief Judge of the Compensation Court is appointed as
ajudge of the Supreme Court, the judge is to have seniority,
rank and precedence as ajudge of the Supreme Court asif the
date of hisor her commission as ajudge of the Supreme Court
were

(@  thedateof hisor her commission as Chief Judge of the
Compensation Court, unless paragraph (b) applies, or

(b) thedateof hisor her original commission as ajudge of
the Supreme Court if the judge was a judge of the
Supreme Court immediately before being appointed as
Chief Judge of the Compensation Court.

If ajudge of the Compensation Court is appointed as a judge
of the Digtrict Court, the judge is to have seniority, rank and
precedence as ajudge of the Digtrict Court asif the date of his
or her commission as a judge of the District Court were the
date of his or her commission as ajudge of the Compensation
Court.

13 Operation of conciliation provisions—existing claims

The regulations may make provision for or with respect to
disapplying or modifying the application or operation of any of
the provisions of Divisions 3-5 of Part 2 of Chapter 4 of the
1998 Act in respect of existing claims or any class of existing
claims.
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Amendments relating to savings and transitional matters

[15]

14 Disclosure of information to Commission

15

@)

e

©)

4)

(1)

e

The Authority or an authorised officer may disclose to the
Commission or to a member or member of staff of the
Commission information obtained in connection with the
administration or execution of this Act or the 1998 Act that is
reasonably necessary to enable the Commission to carry out its
functions.

A disclosure of information pursuant to this clause is not
prevented by section 243 (Disclosure of information) of the
1998 Act.

The Authority or an authorised officer is authorised to not
comply with a provison of the Privacy and Personal
Information Protection Act 1998 to the extent necessary to
enable the disclosure of information pursuant to this clause.

In this clause:

authorised officer means an officer of the Authority, the
Department of Industrial Relations or the Compensation Court
authorised by the Commission for the purposes of this clause.

Expiration of current insurer licences

A licence granted under Division 3 of Part 7 of the 1987 Act
and in force immediately before the commencement of this
clauseremainsin force asif the period specified in the licence
asthe period duringwhich it isto bein forcewere an indefinite
period that ends on the expiration date for the licence notified
under this clause.

The Authority may by notice in writing to the holder of such a
licence notify the expiration date for the licence.

Schedule 6 Part 20 Savings and transitional regulations

Insert at the end of clause 1 (1):

Workers Compensation Legidation Further Amendment
Act 2001
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Amendments relating to jurisdiction of Commission Schedule 5

Schedule 5 Amendments relating to jurisdiction of

5.1

[1]

(2]

[3]

Commission

(Section 3)

Workers Compensation Act 1987 No 70

Schedule 6 Savings, transitional and other provisions Part 18C
Provisions consequent on enactment of 2001 amending Acts

Insert “ or specified provisonsof those Acts’ after “Workers Compensation
Acts’ inclause 5 (2).

Schedule 6 Part 18C clause 5 (2)

Insert “or those specified provisions® after “Workers Compensation Acts’.

Schedule 6 Part 18C
Omit clause 8. Insart instead:

8 New procedures for making a claim

(1) Divison 2 of Part 2 (sections 259-264) and Divisions 2-5 of
Part 3 (sections 274-286), except section 284, of Chapter 7 of
the 1998 Act extend (subject to any modifications prescribed
by theregulationsfor the purposes of this clause) to themaking
of aclaim after the commencement of those sectionsevenif the
clamisan exigting claim.

(2) Thisclause has effect despite section 251 of the 1998 Act.
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Schedule 5 Amendments relating to jurisdiction of Commission

52

[1]

[2]

3]

Workplace Injury Management and Workers Compensation Act
1998 No 86

Section 4 Definitions

Omit the definition of claim from section 4 (1). Insert instead:

claim meansaclaim for compensation or work injury damages
that a person has made or is entitled to make.

Section 4 (1)

Insert in aphabetical order:

existing claim matter has the same meaning as in Chapter 7
(New claims procedures).

new claim matter has the same meaning asin Chapter 7 (New
clams procedures).

Section 105
Omit the section. Insert instead:

105 Jurisdiction of Commission and Compensation Court

(1) Subject tothis Act, the Commission has exclusive jurisdiction
to examine, hear and determine al matters arising under this
Act and the 1987 Act.

(2) The Commission does not have that jurisdiction in respect of
matters arisng under Part 5 (Common law remedies) of the
1987 Act except for the purposes of and in connection with the
operation of Part 6 of Chapter 7 of this Act.

(3) The Commission does not have jurisdiction in respect of
matters that the Compensation Court has jurisdiction to
examine, hear and determine.

(4) Subject to this Act and the Compensation Court Act 1984, the
Compensation Court has exclusive jurisdiction to examine,
hear and determine all existing claim matters except matters
arising under Part 5 of the 1987 Act.
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Q)

(6)

Despite section 17 (4) of the Compensation Court Act 1984,
the Compensation Court does not have jurisdiction to
reconsider a matter, or to rescind, ater or amend any decison
previoudy made or given by the Court in relation to a matter,
once the matter has become a new claim matter.

Referencesin this Act to the Commission are, for the purposes
of giving effect to subsection (4), to beread asreferencesto the
Compensation Court to the extent that the reference is in
respect of an existing claim matter.

Note. Provision is made in the 1987 Act for regulations to require existing
claims to be treated as new claims (transferred claims). The
Compensation Court ceases to have jurisdiction in respect of transferred
claim matters and the Commission acquires exclusive jurisdiction in
respect of transferred claim matters.

[4] Section 111A

Omit the section. Insert instead:

111A Costs provisions apply only to existing claim matters

Sections 112-116 apply only in respect of existing clam
matters.

Note. Chapter 7 (New claims procedures) provides for costs in respect of
new claim matters.

[5] Section 250 Interpretation

Omit the definitions of existing claim and new claim from section 250 (1).
Insert instead:

existing claim means a claim for compensation that is made
before the commencement of thissection or arelated claim that
is made or entitled to be made (whether before or after the
commencement of this section).

Note. Part 18C of Schedule 6 to the 1987 Act provides for the transfer of
existing claims, so that the claims transferred will be treated as new
claims.

existing claim matter means any matter arisng under the
Workers Compensation Actsin respect of an existing claim.

new claim means any claim (made or entitled to be made) that
isnot an exigting claim.
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Schedule 5 Amendments relating to jurisdiction of Commission

new claim matter means any matter arising under the Workers
Compensation Acts in respect of anew claim.

[6] Section 251
Omit the section. Insert instead:

251 Application of Chapter

Except as otherwise specifically provided in this Chapter, this
Chapter applies to and in respect of new claim matters only.
Note. Part 18C of Schedule 6 to the 1987 Act provides for the transfer of

existing claims, so that the claims transferred will be treated as new
claims.
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Schedule 6 Amendments to repeal private insurance

6.1

[1]

[2]

[3]

[4]

[5]

6.2

[1]

arrangements

(Section 3)

Workers Compensation Act 1987 No 70

Part 7, Division 1A Commencement of insurance arrangements under
the 1998 Act

Omit the Division.

Section 156A Misleading conduct by insurers and insurance
intermediaries

Omit section 156A (7).
Section 158 Insurance for trainees

Omit section 158 (11).

Section 224B Declaration of defaulting insurers

Omit section 224B (3).
Section 226 Insolvent insurers
Omit section 226 (2).

Workplace Injury Management and Workers Compensation
Act 1998 No 86

Section 4 Definitions

Omit the definitions of Guarantee Fund, licensed insurer, private
insurance start time, Rating Bureau, saf-insurer and specialised insurer
from section 4 (1).
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Schedule 6 Amendments to repeal private insurance arrangements

(2]

3]

[4]

(5]

[6]

[7]

(8]

[9]

Section 4 (1), definition of “policy of insurance”

Omit “this Act,”.

Section 4 (1), definition of “premium income”

Insert “or the 1987 Act” after “this Act” wherever occurring.

Section 4 (1), definition of “Uninsured Liability and Indemnity Scheme”

Omit the definition. Insert instead:

Uninsured Liability and Indemnity Scheme means the
scheme established under Division 6 of Part 4 of the 1987 Act.

Section 9 Agreements with the insurance industry

Omit the section.

Section 23 Specific functions

Omit “, the Rating Bureau” from section 23 (1) (r).

Chapter 2 Part 3 Workers Compensation Premiums Rating Bureau of
New South Wales

Omit the Part.

Section 35 Payments into and from Fund
Omit section 35 (2) (¢).
Section 37 Definitions

Omit the definition of deemed risk premium income.
Insert instead:

deemed premium income, in relation to the contribution
payable by a sdf-insurer under this Division for any period
during afinancia year, means the amount that the saf-insurer
would have been liable to pay (in such circumstances as may
be prescribed by the regulations) to a licensed insurer as
premiums on policies of insurance that would otherwise be
required under the 1987 Act during that period if the person
were not a saf-insurer, and:
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[10]

[11]

[12]

[13]

[14]

(@  includes any amount prescribed by the regulations for
the purposes of this paragraph in relation to that
financia year, and

(b) does not include any amount prescribed by the
regulationsfor the purposesof thisparagraphinrelaion
to that financia year.

Section 37 definition of “risk premium”

Omit the definition.

Section 39 Contributions to Fund by insurers and self-insurers

Omit section 39 (2). Insert instead:

(2) The contribution to be paid by an insurer in respect of each
financid year isan amount equal to the percentage (determined
by the Authority in accordance with this section) of the
premium income of theinsurer in respect of that financia year.

Section 39 (4) (c)

Omit the paragraph.

Section 39 (6A), (6B)

Insert after section 39 (6):

(6A) TheAuthority may, at any time during or after afinancia yesr,
re-determine the percentages determined pursuant to
subsections (2) and (3) in respect of the financiad year if the
estimated tota amount of premium income and deemed
premium income for the financial year is less than the
previously estimated amount on which the original
determination of the percentage was based.

(6B) If apercentage is re-determined, the Authority is to make the
necessary adjustments to the contributions payable by insurers
and sdf-insurers.

Section 42 Definitions

Omit “, under this Act or the 1987 Act” from the definition of insurer.
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[15]

[16]

[17]

[18]

[19]

[20]

[21]

[22]

[23]

Section 51 Second-injury arrangements

Omit the section.

Section 54 Second-injury scheme

Omit “The second-injury scheme under this section does not apply in
respect of injuries that happen at or after the private insurance start time.”
from section 54 (1).

Section 56 Compliance by employer

Omit “ Subsections (1)—<4) apply only to employers insured under policies
of insurance issued or renewed by licensed insurers under this Act.” from
section 56 (5).

Section 70 Definitions

Omit “under this Act or the 1987 Act” from the definition of insurer.

Section 117 Admissibility of statements by injured workers

Omit “under this Act or the 1987 Act” from the definition of insurer in
section 117 (3).

Section 126 Copies of certain medical reports to be supplied to worker

Omit “under this Act or the 1987 Act” from the definition of insurer in
section 126 (1).

Chapter 5 Workers compensation insurance

Omit the Chapter.

Section 230A Premium Discount Schemes

Omit section 230A (6) and (7).

Sections 237 (1) and 240 (1)

Omit “, the Council or the Rating Bureau” from the definition of body
wherever occurring.

Insert instead “or the Council”.
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[24]

[25]

[26]

[27]

Section 241 Seals

Omit section 241 (2).

Section 243 Disclosure of information
Omit section 243 (2) (b).

Section 250 Interpretation

Omit “under this Act or the 1987 Act,” from the definition of insurer in
section 250 (1).

Schedule 4 Provisions relating to Rating Bureau

Omit the Schedule.
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Schedule 7 Amendments relating to Industrial

Magistrates

(Section 3)

Industrial Relations Act 1996 No 17

[1] Section 382 Jurisdiction of Chief and other Industrial Magistrates

Insert after “ Entertainment Industry Act 1989” in section 382 (1):

Building and Construction Industry Long Service Payments
Act 1986

Essential Services Act 1988

Occupational Health and Safety Act 2000
Shops and Industries Act 1962

Wor kers Compensation Act 1987

Workplace Injury Management and Workers Compensation
Act 1998

[2] Section 383A

Insert after section 383:

383A Recovery of amount ordered to be paid by Industrial Magistrate

under other legislation

Any amount ordered to be paid by aLocal Court constituted by
an Industrial Magistrate under any of the following provisions
may be recovered asif it were ajudgment of the Loca Court
for the payment of a debt of the same amount (whether or not
the Loca Court has jurisdiction to give judgment for the
payment of adebt of that amount under the Local Courts (Civil
Claims) Act 1970):

(8  section 114 (Orders regarding costs and expenses of
investigation) of the Occupational Health and Safety
Act 2000,
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[3]

[4]

(b)  section 156 (5) (Recovery of double premiums from
employer not obtaining policy of insurance) of the
Workers Compensation Act 1987,

(¢  section 175 (7) (Employers evading payment of correct
premiums) of the Workers Compensation Act 1987.

Schedule 4 Savings, transitional and other provisions

Insert at the end of clause 2 (1):

Workers Compensation Legidation Further Amendment
Act 2001

Schedule 4

Insert after clause 43:

44  Validation of exercise of jurisdiction by Industrial Magistrates

(1) Fortheavoidance of doubt, any exercise or purported exercise
of jurisdiction by the Chief Industrid Magistrate or other
Industrial Magistrate under any of the following Acts (or
regulations under those Acts) before the commencement of this
clause isas valid as it would have been had the amendments
made by Schedule 7 to the Workers Compensation Legidation
Further Amendment Act 2001 been in force at the time of the
exercise or purported exercise of the jurisdiction:

Building and Construction Industry Long Service Payments Act
1986

Essential Services Act 1988

Occupational Health and Safety Act 2000
Shops and Industries Act 1962

Workers Compensation Act 1987

Workplace Injury Management and Workers Compensation
Act 1998
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(2) Fortheavoidance of doubt, any exercise or purported exercise
of jurisdiction by the Chief Industrid Magistrate or other
Industrial Magistrate under any of the following Acts (or
regulations under those Acts) before the repea of the Act
concerned is as valid as it would have been had that Act been
gpecified in section 382 (1) at the time of the exercise or
purported exercise of the jurisdiction:

Construction Safety Act 1912
Occupational Health and Safety Act 1983
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Schedule 8 Amendments relating to commutation

(Section 3)

Workers Compensation Act 1987 No 70

Section 87EA

Insart after section 87E:

87EA  Preconditions to commutation

(1) A lidbility in respect of an injury may not be commuted to a
lump sum under this Division unlessthe Authority is satisfied
that, and certifiesthat it is satisfied that:

@

(b)

©

©

©

(f)

the injury has resulted in a degree of permanent
impairment of the injured worker that is at least 15%
(assessed as provided by Part 7 of Chapter 7 of the
1998 Act), and

permanent impairment compensation and pain and
suffering compensation to which the injured worker is
entitled in respect of the injury has been paid, and

a period of at least 2 years has elapsed since the
worker's first clam for weekly payments of
compensation in respect of the injury was made, and

al opportunities for injury management and return to
work for theinjured worker have been fully exhausted,
and

the worker has received weekly payments of
compensation in respect of the injury regularly and
periodically throughout the preceding 6 months, and
theworker hasan existing and continuing entitlement to
weekly payments of compensation in respect of the
injury (whether the incapacity concerned is partial or
totd), and
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ey

©)

4)

©)

(99 the injured worker has not had weekly payments of
compensation discontinued under section 52A or
reduced under section 38A.

The Authority may give directions as to the circumstances in
which it will be considered that al opportunities for injury
management and return to work for an injured worker have or
have not been fully exhausted.

For the purposes of determining the degree of permanent
impairment of an injured worker, the Authority may refer the
matter for assessment under Part 7 of Chapter 7 of the 1998
Act. That Part appliesin respect of such an assessment asif the
matter referred for assessment were a dispute.

The Authority may delegateto aninsurer any of the Authority’s
functions under this section in respect of an injury that is an
injury for which the insurer isligble to pay compensation.

This section does not apply to the commutation of aliability in
respect of compensation under the former Act.
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Amendments relating to Uninsured Liability and Indemnity Scheme Schedule 9

Schedule 9 Amendments relating to Uninsured

Liability and Indemnity Scheme

(Section 3)

Workers Compensation Act 1987 No 70

[1] Section 140 Persons eligible to make claims

Omit section 140 (1) and (2). Insert instead:

(1)

)

(2A)

A clam under the Scheme may be made as provided by this
section by any person who considers he or she has a claim
against an employer for compensation under this Act or work
injury damages in respect of an injury to aworker, if:

(@  theemployer isuninsured, or

(b)  theperson claiming the compensation has been unable,
after due search and inquiry, to identify the relevant
employer.

An employer is considered to be uninsured if the employer:

(&  had not obtained, or was not maintaining in force, a
policy of insurance for the full amount of the
employer’s ligbility under this Act in respect of the
injured worker at the relevant time, or

(b)  having been a sdf-insurer a the relevant time, has
ceased to undertake liability to pay compensation to the
employer’s own workers (but only if the claim cannot
be paid under section 216 from any money deposited
with the Authority or under any arrangement relating to
the refund of any such deposit).

A claim may not be made and payment cannot be made under
the Scheme in respect of a claim for work injury damages
againgt a person who is an employer as a result of being a
principal within the meaning of section 20 who isliableto pay
compensation to the worker.
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(2B)

The regulations may prescribe the searches and inquiries
necessary to congtitute due search and inquiry to identify an
employer for the purposes of this section.

[2] Section 141A

Insert after section 141:

141A  Special provisions for claims for work injury damages

)

ey

©)

Subject to thissection and the regul ations, the provisions of this
Act and the 1998 Act apply to and in respect of a claim under
the Scheme for work injury damages as if the Authority were
the insurer under this Act of the relevant employer at the
relevant time.

The regulations may prescribe modifications to the provisions
of this Act and the 1998 Act for the purposes of their
application under this section to and in respect of aclaim under
the Scheme for work injury damages.

A claim under the Scheme for work injury damages cannot be
made until a clam under the Scheme for lump sum
compensation in respect of the injury has been made and
determined.

[3] Section 142 Publication of claims etc

Omit “under this Act” from section 142 (2).
Insert instead “in respect of the claim”.

[4] Section 143 Determination of claim by Authority

Insert “or work injury damages’ after “Act” in section 143 (1) (a).

[5] Section 144 Appeal against Authority’s decision on claim for
compensation

Omit “in respect of the claim” from section 144 (1).
Insert instead “in respect of aclaim for compensation”.
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[6]

[7]

(8]

Section 144A
Insert after section 144:

144A  Court proceedings for work injury damages following
determination of claim

(1) A clamant for work injury damages under the Schemewho is
dissatisfied with a decision of the Authority in respect of the
claim may take proceedingsin respect of the claim in any court
of competent jurisdiction. Part 6 (Court proceedings for work
injury damages) of Chapter 7 of the 1998 Act does not apply to
any such proceedings.

(2) When those proceedings are commenced:

(@  the damant must name the employer by whom the
clamant aleges work injury damages are payable and
the Authority as defendants in the proceedings, and

(b)  the Authority may, by service of anotice on any person
who, in the opinion of the Authority, may be ligble to
pay work injury damages to the claimant (or may have
insured that liability), join that person as a party to the
proceedings.

(3) The court hearing and determining the proceedings may make
such ordersin relation to the proceedings asthe court thinksfit.
Anorder may providefor thereimbursement of theWorkCover
Authority Fund under section 145.

Section 145 Employer or insurer to reimburse Authority

Omit “liability under this Act” from section 145 (3).
Insert instead “ligbility in respect of the payment concerned”.

Section 145 (5)

Insert “or work injury damages’ after “compensation under this Act” in
section 145 (5) (b).
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[9]

[10]

[11]

[12]

[13]

[14]

[15]

Section 147 Miscellaneous provisions

Omit “the application for an award of compensation” from section
147 () (a).

Insert instead “the proceedingsfor an award of compensation or work injury
damages’.

Section 147 (1) (b)

Omit “compensation”. Insert instead “compensation or work injury
damages’.

Section 147 (2)

Omit the subsection. Insert instead:

(2) The Commission or acourt before which the proceedings are
taken may adjourn proceedingsreferred to in subsection (1) or,
if an award has been made, may reopen the proceedings and
order some fit person to take and defend the proceedings in
subgtitution for the employer, and for those purposes dl the
rights of the employer are subrogated to that person.

Section 147 (3)

Insert “or acourt” after “Commission”.

Section 147 (4)

Insert “or acourt” after “Commission” where firstly occurring.
Section 147 (4)

Insert “or court” after “Commission” where secondly occurring.
Section 147 (5) and (6)

Insert “or work injury damages’ after “compensation” wherever occurring.
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[16] Section 148 Application of other provisions of the Act to Scheme

Insert “or work injury damages (as appropriate)” after “compensation” in
section 148 (2).

[17] Section 148A Authority’s right of subrogation

Insert “or an amount of work injury damages for which an employer is
liable” after “former Act”.
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Schedule 10 Miscellaneous amendments

(Section 3)

10.1 Workers Compensation Act 1987 No 70

[1] Section 192A Claims administration manual

Insert at the end of section 192A (3) (d):
, and

()  proceduresto befollowed before aclaimis made, such
as procedures in connection with early notification of
injury and provisiona acceptance of liability.

[2] Section 280 Regulations and orders

Insert “or order under thisAct or the 1998 Act” after “regulation” in section
280 (3).

[3] Section 280 (4)
Insert “under this Act or the 1998 Act” after “A regulation or order”.

10.2 Workplace Injury Management and Workers Compensation
Act 1998 No 86

[1] Section 15 Board of Directors

Omit section 15 (2). Insert instead:
(2) TheBoard isto congst of 8 directors, being:
(@  the Generd Manager of the Authority, and

(b) 7 part-time directors appointed by the Governor on the
recommendation of the Minister.
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(2]

[3]

[4]

[3]

Section 15 (5)

Omit the subsection. Insart instead:

(5) A person cannot be a member of both the Council and the
Board a the same time unless the person is the Genera
Manager of the Authority or the Chairperson of the Council.

Section 245A
Insert after section 245:

245A  Evidence—criminal proceedings under OHS legislation

(1) Anadmission of liability by an employer in common law work
injury proceedings against the employer cannot berelied upon
in any proceedings against the employer for an offence under
occupationd health and safety legidation.

(2) Anadmission of guilt by an employer in proceedings against
the employer for an offence under occupational hedth and
safety legidation may be relied upon in common law work
injury proceedings against the employer.

(3) Inthissection:
common law work injury proceedings means proceedings for

the recovery of damages to which Divison 3 (Modified
common law damages) of Part 5 of the 1987 Act applies.

Section 268 Insurer must notify worker of reasonable excuse for not
commencing weekly payments

Omit “early notification”.
Insert instead “initial notification”.

Section 287 Disputes to which Part applies

Insert at the end of the section:

(2) This Pat extends to a dispute that concerns failure to
commence provisiona weekly payments of compensation as
required by Divison 1 of Part 3 (even though no claim has
been made for that compensation) and so extends as if:

(@  areferencein this Part to weekly payments included a
reference to provisiona weekly payments, and
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[6]

[7]

(8]

[9]

[10]

(b) initial notification of injury (as defined in Part 3)
congtituted a claim for the compensation.

Section 290 Information exchange between parties

Omit section 290 (3). Insert instead:

(3) Any document or information that a party to a dispute has
falled to provide in contravention of this section cannot be
admitted on behdf of the party in proceedings on the dispute
before the Commission.

Section 290 (5)

Insert “or information” after “document”.

Section 290 (6) (b)

Insert “or information” after “documents’.

Section 291 Duties of insurer when dispute referred to Commission
Insert “WorkCover” before “ Guidelines’.

Section 294A
Insert after section 294:

294A Rules and regulations concerning medical evidence

(1) TheRulesand the regulations may make provision for or with
respect to:

(@ thedisclosure, by the furnishing of copies of reports or
otherwise, of the nature of the expert medica evidence
to be given in evidence before the Commisson
(including the excluson of any such evidence for
non-compliance with any requirement for the disclosure
of the nature of the evidence), and

(b)  thedisclosure of medical reports (including X-rays and
theresultsof other tests) to approved medica specidists
(including the exclusion of any such medical report for
non-compliance with any requirement for thedisclosure
of the medica report), and
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[11]

[12]

[13]

(©  limiting the number of medica reports in connection
with aclaim or any aspect of aclaim and, in particular,
limiting the number of medica reports that may be
admitted in evidence in proceedings before the
Commission, and

(d) limiting the number of expert witnesses that may be
called by any party and otherwise restricting the calling
of expert witnesses by a party.

(2) This section only authorises Rules in connection with
proceedings before the Commission.

Section 295 Disputes to which Part applies

Insert at the end of the section:

(2) This Part extends to a dispute that concerns failure to
commence provisiona weekly payments of compensation as
required by Divison 1 of Part 3 (even though no claim has
been made for that compensation) and so extends as if:

(@  areferencein this Part to weekly payments included a
reference to provisional weekly payments, and

(b) initial notification of injury (as defined in Part 3)
congtituted a claim for the compensation.

Section 296 Exercise of functions of Registrar

Omit “this section” from section 296 (2).
Insert instead “this Part”.

Section 320 Appointment of approved medical specialists

Insert after section 320 (4):

(5) TheRegistrar may from timeto timeissuealist of the medica
practitionerswho are for the time being appointed as approved
medical speciaists under this section. The list is evidence of
the appointments concerned.
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[14]

[15]

[16]

[17]

[18]

Section 325 Medical assessment certificate

Insert at the end of section 325;

(4) An approved medical specialist is competent to give evidence
as to matters in a certificate given by the specialist under this
section, but may not be compelled to give evidence.

Section 337 Maximum lawyer and agent costs

Insert after section 337 (5):

(6) The power under this section to make regulations fixing
maximum costsfor services or mattersincludes power to make
regulations to provide that no amount is recoverable for a
particular service or matter or class of services or matters, with
the result that alegal practitioner or agent is not entitled to be
paid or recover any amount for the service or matter concerned.

Section 347 Regulations for costs assessment

Insert after section 347 (4):

(5) Theregulationsmay makesuch modificationsto the provisions
of Part 11 of the Legal Professon Act 1987 as may be
consequentia on the assessment or taxation of costs payableto
alegd practitioner being provided for by the regul ations under
this Division rather than under Division 6 of Part 11 of that
Act.

Section 355 Arbitrator to attempt conciliation

Insert at the end of section 355;

(2) No objection may be taken to the making of an award or the
determination of adispute by an Arbitrator on the ground that
the Arbitrator had previoudy used the Arbitrator's best
endeavours to bring the parties to the dispute to a settlement.

Section 357 Power of Commission to require information

Insart “or Rules’ after “regulations’ in section 357 (7).
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[19]

[20]

[21]

[22]

[23]

[24]

Section 357 (7) (c)

Insert after section 357 (7) (b):

()  specifying cases and circumstances in which the
Commission is not to exercise the Commission’s
powers under this section.

Section 364 Rules of the Commission

Insert after section 364 (1) (¢):

(cl) requiring the provision of documents and information
by a party to a matter before the Commission to any
other party to the matter, and

Section 364 (1) (j)

Insert at the end of section 364 (1) (i):
, and

()] any other matter that this Act or the 1987 Act provides
may be the subject of Rules of the Commission.

Section 365 Publication of decisions and inspection of registers of
agreements

Omit “The Commissioner” from section 365 (2).
Insert instead “The Commission”.

Section 365 (2) (a)
Omit the paragraph.

Section 371 Functions of Registrar

Omit “Act” from section 371 (2).
Insert instead “Acts’.
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[25] Schedule 3 Provisions relating to Board of Directors

Omit “4 directors’ from clause 11 (Quorum).
Insert instead “5 directors’.

10.3 Workers Compensation Legislation Amendment Act 2000 No 87

Schedule 5
Omit the Schedule.
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