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Motor Trade Legislation Amendment
Bill 2001

Explanatory note

This explanatory note relates to this Bill as introduced into Parliament.

Overview of Bill

The objects of this Bill are to amend the Motor Dealers Act 1974 and the Motor
Vehicle Repairs Act 1980 for the following purposes:.

@

(b)
(©
(d)

to enable motor dealers' licencesto relate to more than one place of business
and to make consequential amendments, including changes to requirements
to keep registers,
to remove restrictions on the places at which display days may be conducted
by motor dedlers,

to provide for a cooling off period for certain credit purchases of motor
vehicles,

to clarify amounts that must be paid into trust accounts by motor dealers who
sall motor vehicles on consignment,
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to provide for the costs of administering the Motor Dealers Compensation
Fund to be paid from the Fund and to alow certain clams to be made from
the Fund,

to impose obligations and duties on police officers, officers of the Roads and
Traffic Authority, holders of licences and other persons with respect to the
provision of information and goods that may have been stolen or otherwise
unlawfully obtained and to make other amendments relating to law
enforcement,

to abolish the Motor Vehicle Repair Industry Council (the Council) and to
replace it with the Motor Vehicle Repair Industry Authority (the Authority)
and the Council of the Authority,

to remove definitions of repair work categories for the purpose of repairer
licence categories and to provide instead for the regulations to prescribe the
categories of repair work,

to make aspects of thelicensing schemefor motor vehicle repairers consistent
with the licensing scheme for motor deders,

to make the disciplinary provisions applicable to motor vehicle repairers
consistent with those applicable to motor deders,

to bar persons convicted of certain offences relating to stolen motor vehicles
or motor vehicle partsfrom being eligibleto hold licences as motor dedersor
motor vehicle repairers,

to provide, in relation to motor vehicle repairers, for asystem of undertakings
in relation to unjust conduct aswell as the making of ordersto restrain unjust
conduct,

to raise the total amount that may be paid from the Motor Vehicle Repair
Industry Contingency Fund for aclaim,

to enable pendty notices to be issued under the Motor Vehicle Repairs
Act 1980,

to increase pendties for certain offences,
to make other amendments.

The proposed Act aso enables penalty notices to be issued under the Registration
of Interestsin Goods Act 1986, makes consegquential amendmentsto other Actsand
enacts provisons of a savings and trangitional nature.
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Outline of provisions
Clause 1 sets out the name (also called the short title) of the proposed Act.

Clause 2 provides for the commencement of the proposed Act on aday or daysto
be appointed by proclamation.

Clause 3 is a formal provison giving effect to the amendments to the Motor
Dealers Act 1974 set out in Schedule 1.

Clause 4 is a formd provision giving effect to the amendments to the Motor
Vehicle Repairs Act 1980 set out in Schedule 2.

Clause5isaformal provision giving effect to the amendmentsto other Actsset out
in Schedule 3.

Schedule 1 Amendment of Motor Dealers Act 1974

Amendments relating to licences

Schedule 1[4], [6], [8], [12], [15]{19], [24], [28], [29], [31], [33], [36], [38], [50]
and [53] remove restrictions that do not permit alicence to relate to more than one
place of business, and make consequentia amendments to provisions relating to
applications for licences and other matters.

Schedule 1 [7] removes the requirement for more than one director of a body
corporate to sign alicence application.

Schedule 1 [9] removes the requirement that an applicant for a licence have
experience.

Schedule 1 [10] requires the Director-Genera of the Department of Fair Trading
(the Director-General) to refuse an gpplication if the gpplicant has (as an adult),
withinthe preceding 10 years, been found guilty of an offenceinvolving, or relating
to, the stedling of a motor vehicle or receiving, or unlawful possession of, amotor
vehicle or motor vehicle parts (a car stealing offence).

Schedule 1 [11] makes the same requirement in relation to a body corporate
applying for alicence, if adirector or person concerned in the management of the
body corporate has been found guilty of acar stealing offence within the preceding
10 years.

Schedule 1 [13] removesthe requirement for alicenceto be signed by the Director-
Generd.
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Schedule 1 [14] makesit clear that the form of licence may indicate the kind of
licence.

Schedule 1 [20] enables the Director-Generd, rather than the Minister, to approve
the form of the annual statement licence holders are required to lodge.

Schedule 1 [21] makesiit clear that it is not mandatory to charge certain late fees.

Schedule 1 [22] enables the Director-General to reinstate a licence cancelled
because of failure to pay an annua fee or lodge an annua statement if satisfied
there is a reasonable explanation for the failure.

Schedule 1 [23] and [25] enable the Director-Generd to take action against a
licence holder if a licence holder has been convicted of a car stedling offence
within the preceding 10 years or the 10 years preceding the grant of the holder’s
licence or if, in the light of evidence acceptable to the Director-Generd, the
Director-Genera considersthat the licence holder is probably receiving or dealing
in stolen goods.

Schedule 1 [26] requires the Director-Genera to cancel the licence of a person if
it is established that the person has been found guilty of a car stealing offence
within the preceding 10 years or the 10 years preceding the grant of the holder’s
licence.

Schedule 1 [29] and [30] enable a licence holder who is licensed to carry on
business a more than one place to keep registersin one place only, if the registers
can be accessed at al places covered by the licence. Schedule 1 [32] makes a
consequential amendment.

Display days

Schedule 1 [34] removes the restrictions on the kinds of places (other than places
to which alicence relates) at which cars may be displayed, but not sold, by amotor
dealer. Currently, aded er may display carsonly at aplace wherean exhibition, fair,
show, display or other function is being conducted. Schedule 1 [35] makes a
consequential amendment.

Cooling off periods

Schedule 1 [39] inserts proposed sections 29CA, 29CB, 29CC and 29CD.
Proposed section 29CA enablesthe purchaser of amotor vehiclewho obtainscredit
for the purchase from the dedler or through acredit provider linked with the dealer
to terminate the contract not later than the next business day after entering into the
purchase contract. If the dedler closes before 5pm on the next business day, that
time extends to close of business on the next business day that the dealer is open
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following that day. The right can be waived by the purchaser by signing awaiver
in the prescribed form in accordance with any requirements of theregulations. The
proposed sectionwill not apply to salesby dealersto trade owners, salesby auction,
sales of commercia vehicles or sdles where credit is not arranged or facilitated by
the dedler.

Proposed section 29CB makes it an offence for a dealer to dispose of atrade-in
given in consderation for the sale during the cooling off period and imposes a
maximum penalty of 200 pendty units.

Proposed section 29CC sets out the consequences of termination.

Proposed section 29CD provides for areview of the cooling off provisonsto be

carried out by the Minister as soon aspossible after 1 year after the commencement
of the proposed section.

Trust accounts

Schedule 1[40] makesit clear that adealer who receives vehicles on consignment
must deposit in a trust account not only the money received from a sae on
consignment but an amount equal to the value of the consideration received by the
deder for the sdle. Schedule 1 [41] and [42] make consequential amendments.

Motor Dealers Compensation Fund

Schedule 1 [44] requires the Director-Generd to establish the Motor Deders
Compensation Fund in the accounting records of the Department of Fair Trading.

Schedule 1 [45] enables the costs of administering the Motor Deders
Compensation Fund to be paid out of the Fund, in addition to amounts currently
payable out of the Fund.

Schedule 1 [46] enables claimsfor lossarising from certain breaches of contract by
a deder or car market operator to be made againgt the Motor Deders
Compensation Fund.

Schedule 1 [47] makes it clear that the provisions relating to claims againgt the
Motor Deders Compensation Fund do not alow claims by auto-dismantlers.
Additional provisions relating to law enforcement

Schedule 1 [5] increases the pendty for unlicensed dedling in motor vehiclesfrom
500 pendty unitsto 1,000 pendty units.
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Schedule 1 [48] imposes a duty on a police officer or an officer of the Roads and
Traffic Authority to givethe Director-Genera accessto records or information that
are reasonably necessary for the proper exercise of any of the Director-Genera’s
functions under the Act relating to licensing, disciplinary proceedings,
investigations or law enforcement. It aso imposes a duty on the Director-General
to supply to the Commissioner of Policeinformation relating to licences and other
matters that is reasonably necessary for the performance by police officers of their
duties under the Principa Act. The Director-Genera may aso supply information
received under the proposed section to authorities from this State or other
jurisdictions in accordance with an agreement that is approved by the Minister.

Schedule 1 [51] makes it an offence to fit to a motor vehicle a device capable of
rendering an odometer inoperative or inaccurate.

Schedule 1 [52] requires holders of licences and their employees to inform an
authorised officer if they suspect that a motor vehicle, motor vehicle parts or
accessories or any other thingsin their custody in the course of business have been
unlawfully obtained. Authorised officers are aso empowered, by notice issued to
aholder of alicence, to prohibit the holder from altering or disposing of things that
the officers have reasonabl e grounds to suspect have been unlawfully obtained for
aperiod of up to 14 days. A Loca Court may extend the effect of the notice for
further periods of up to 28 days.

Schedule 1 [54] increases the maximum penalty that al.ocal Court may imposefor
an offence from 50 penalty units to 100 penaty units.

Schedule 1 [55] extends the time for prosecuting offences relating to unlicensed
dedling and odometers from 2 yearsto 3 years.

Other amendments
Schedule 1 [1], [2], [37] and [43] correct outdated references.

Schedule 1[3] makesit clear that vessels and aircraft are not motor vehicles under
the Principa Act.

Schedule 1 [27] enables the Administrative Decisions Tribund to ignore the fact
that an applicant for review of alicensing decision has been convicted of certain
offencesin certain circumstances (for example, if the acts or omissions giving rise
to the offence are trivia).

Schedule 1[49] enables regulations to be made to change the period within which
an inspection report is required to be obtained for the purposes of the sde of a
motor vehicle by adeder or car market operator.
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Schedule 1 [56] enacts a presumption that any person who has sold more than 4
vehicles within a 12 month period to any other person or persons (other than a
dealer) is presumed, in the absence of proof to the contrary, to have been carrying
on business as adedler during that period.

Schedule 1 [57] and [58] make provision of a savings and transitional nature.

Schedule 2  Amendment of Motor Vehicle Repairs
Act 1980

Constitution of Motor Vehicle Repair Industry Authority

Schedule2[17] reped s provisions establishing the Council and replacesthem with
proposed Part 2 which constitutes the Authority. The functions of the Authority
include regul ating the motor vehiclerepair industry in accordance with the Principal
Act and regulations, making reports and recommendations to the Minister with
respect to regulation of the industry and the industry generaly, reviewing and
promoting the improvement of motor vehicle repair work and promoting and
undertaking research into the motor vehicle repair industry. The Authority isto be
subject to the control and direction of the Minister for Fair Trading and isto have
a Council and a Genera Manager.

The Council is to consist of 13 part-time members appointed by the Minister,
including a Chairperson and persons representing consumers and industry groups.
The functions of the Council include furnishing advice to the Genera Manager
about the strategi ¢ planning and implementation of the policiesof the Authority and
requesting the Generd Manager to make reports to the Minister. The General
Manager and the staff are to be public servants. The Genera Manager is to be
respons blefor the day-to-day management of the Authority. The Council isto have
power to establish committees.

Schedule 2 [1] and [2] make consequential amendments to the long title to the
Principa Act.

Schedule 2 [4] inserts a definition of Authority.
Schedule 2 [7] substitutes a definition of Council.
Schedule 2 [8] inserts a definition of General Manager.
Schedule 2 [12] inserts a definition of member.
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Schedule 2 [77] inserts provisions relating to the constitution and membership of
the Council of the Authority and its procedure.

Schedule 2 [3], [6], [9], [49], [55]{57] and [65]{69] make consequential
amendments.

Repair work categories

Schedule 2 [13] subgtitutes the definition of repair work. Currently, the Principa
Act liststhe categories of repair work for which amotor vehicle repairer must hold
a licence and defines the kinds of work each comprises. The new definition
provides for the regulations to prescribe the categories of repair work for which a
licence will be required.

Schedule 2 [5] omits the definitions of the kinds of repair work and other
definitions no longer required.

Schedule 2 [14], [18] and [34]{37] make consequentia amendments.

Amendments relating to licences and tradesperson’s certificates

Schedule 2[15], [16] and [38] provide that applications are to be made in theform
approved by the Authority, rather than in the form approved by the Minister.

Schedule 2 [21] inserts proposed sections 16, 17, 17A, 17B and 18. The proposed
sections bring provisions for licence applications, offences relating to fase or
mideading information in licence applications and notices, the granting of licences
by the Authority and for the refusal of licencesinto line with those contained in the
Motor Dealers Act 1974. In particular, provisions relating to the granting of
licences to bodies corporate and authorising licence holdersto carry on businesses
in partnership with specified persons and at more than one place are being made
consistent with that Act. Additional provisionsinclude a provision permitting the
Authority to investigate applications for licences or to request the Commissioner
of Police to do so. Proposed section 18 requires the Authority to refuse an
applicationif the applicant has, within the preceding 10 years, been found guilty of
acar steding offence. The same requirement appliesin relation to abody corporate
applying for alicence, if adirector or person concerned in the management of the
body corporate has been found guilty of any such offence within the preceding 10
years. Schedule 2 [10], [11] and [22] make consequentia amendments.

Schedule 2 [23] inserts proposed section 18B. The proposed section enables a
licence to authorise amotor vehicle repairer to carry on business under names that
arein addition to, or in substitution for, the name of the holder. It will be an offence
for a person to carry on, or advertise that the person is willing to carry on, the
licensed business under names not authorised by the licence.
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Schedule 2 [24] inserts proposed section 19. The proposed section provides that a
licence is to be in the form approved by the Authority and to specify the class or
classes of repair work to which it relates, the place or places of businessto which
it relatesand, if it authorises the holder to carry on businessin partnership with any
other person or to carry on business under other names, or is subject to conditions
or restrictions, endorsements to that effect.

Schedule 2[25], [26] and [29] make amendments consequentia on the remova of
limitations on granting licences that authorise the carrying on of businessin more
than one place.

Schedule 2 [27] revises provisions as to the matters in respect of which
amendmentsto licences may be sought. Asdirectorsof corporationswill no longer
belisted inlicences, provision for changing thisisto be omitted. A provision about
amending endorsements relating to the names under which a business may be
carried on and the persons in partnership with the licence holder is aso being
inserted.

Schedule 2 [28] omits provisions that relate to specifying the names of directors of
alicence holder that is a corporation on alicence and related offences. Currently,
the Council must gpprove the directors of any such corporation and, if an
application to amend a licence by specifying the name of adirector isrefused, the
director concerned must give up thedirectorship. Under the disciplinary provisions
to be inserted by the proposed Act, action may be taken against the licence of a
body corporate if the Authority determines that a director, or person concerned in
the management of the body corporate, is not a fit and proper person to hold a
licence. The amendment aso requires a licence holder to notify the Authority
within 14 days of achangein aplace of businessat which repair work iscarried out
under alicence.

Schedule 2 [30] requires alicence holder to provide an annua statement.

Schedule 2 [31] makes it an offence to knowingly give false or mideading
information in, or in relation to, an annual statement or accompanying documents.
The Authority is given power to cancel a licence if an annual fee or annud
statement is not paid or lodged within the required time. Schedule 2 [32] makes a
consequential amendment.

Schedule 2 [33] makesit an offenceto transfer, attempt to transfer or lend alicence
to another person, or alow another person to use a licence, and aso makes it an
offence for a person to attempt to obtain the transfer to the person of alicence or
to attempt to borrow or borrow or use alicence.
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Schedule 2 [39] inserts proposed section 33 which enables conditions and
restrictions to be placed by the Authority on licences, and aso on tradespersons
certificates, and gives the Authority power to vary or revoke conditions and
restrictions.

Schedule 2 [40] omits a provision enabling fees to be refunded.

Schedule 2 [41] providesfor registers of licences and certificates to be kept by the
Authority in aform determined by the Authority.

Schedule 2 [42] enables the Authority, on the application of a person, to issue a
certificate stating whether the person is, or was, during a period specified in the
certificate the holder of alicence or tradesperson’s certificate.

Disciplinary provisions

Schedule 2 [45] substitutes the disciplinary provisions relating to the holders of
licences and tradespersons’ certificates. Currently, complaints may be made to the
Council which may then issue a notice to show cause to a holder and hold an
inquiry for the holder to show cause. Procedures for the inquiry are formal and
involve personal appearances, representations and the hearing of evidence. The
proposed Part 4 provides for disciplinary action to beinitiated by the Authority on
becoming aware that a ground for taking action against a holder exists (proposed
section 41).

Proposed section 41 enables the Authority to issue a show cause notice to aholder
and givesthe relevant holder and a partner of the holder or adirector or officer of
a corporate holder the right to make submissions and adduce evidence. The
Authority may conduct such inquiry and make such investigations asthe Authority
thinks fit.

Proposed section 42 sets out the grounds on which a licence holder may be dedlt
with. These include work being done below usua trade standards and that the
business has been carried on in a dishonest or unfair manner as well as other
grounds. A licence holder may also be dedlt with if the Authority, in the light of
evidence acceptable to the Authority, considers that the holder is probably
receiving or dedling in stolen goods or if the licence holder is convicted of certain
offences, including car stealing offences.

Proposed section 43 sets out the grounds on which the holder of atradesperson’s
certificate may be dealt with.
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Under proposed section 44 the Authority may reprimand a holder, require aholder
to comply with arequirement, disqualify a person from holding alicence or being
concerned in the direction, management or conduct of alicensed business, impose
conditions on alicence or certificate, impose arequirement on a holder or suspend
or cancel a licence. It will be an offence for a person not to comply with a
requirement, not to return a suspended or cancelled licence or cetificate to the
Authority within the specified time and to hold a licence or be concerned in the
direction, management or conduct of a business while disquaified. The proposed
section requires the Authority to cancel the licence of a person if it is established
that the person has been found guilty of a car stedling offence within the preceding
10 years or the 10 years preceding the grant of the holder’s licence.

Proposed section 45 gives an applicant a right to apped to the Administrative
Decisions Tribuna against adecision by the Authority to refuse an application for
alicenceor certificate or theamendment of alicence, to cancel or suspend alicence
or certificate, to impose or vary acondition or restriction on alicence or certificate
or to impose a requirement or disqualification.

Unjust conduct

Schedule 2 [45] inserts proposed Part 5 (Unjust conduct by repairers). The
proposed Part will contain remedies similar to those available under the Motor
Dealers Act 1974 in relation to unjust conduct.

Proposed section 46 definesunjust conduct. It includesdishonest or unfair conduct,
conduct in breach of a contract, contraventions of the Principal Act or other Acts
and failure to comply with a condition or restriction of alicence.

Proposed section 47 enables the Authority, with the consent of the Minister, to
request a motor vehicle repairer to execute a deed containing undertakings if it
appearsto the Authority that the repairer has, in the course of business, engaged in
unjust conduct. Disciplinary action or an application to the Fair Trading Tribunal
(the Tribunal) may not be taken if arepairer complies with the undertakings.

Proposed section 48 requires copies of undertakingsto be given to the repairer and
the Tribuna and aso requires aregister of undertakings to be kept.

Proposed section 49 empowers the Tribunal, on application by the Authority, to
order arepairer to refrain from engaging in unjust conduct. An order may aso be
made prohibiting aperson who isadirector of abody corporate or concerned inthe
management of a body corporate from consenting to, or conniving at, engagement
in unjust conduct, or abreach of an undertaking, by abody corporate. It will be an
offence to contravene an order of the Tribundl.
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Proposed section 50 enables the Tribunal, on the application of the Authority, to
vary or discharge an order.

Disputes

Schedule 2 [46] enables the Authority to investigate disputes between owners of
motor vehicles and repairersif unable to settle them.

Schedule 2 [47] makes it an offence for a person to make a statement that the
person knows to be false or mideading in relation to any attempt to facilitate a
settlement of a dispute undertaken by the Authority.

Motor Vehicle Repair Industry Contingency Fund

Schedule2[50] raisesthe current upper limit of $3,000 on claimsagainst the Motor
Vehicle Repair Industry Contingency Fund (the Contingency Fund) for lossesin
connection with motor vehicle repair work to $30,000.

Schedule2[51] prohibitsaninsurer of amotor vehiclefrommaking aclaim against
the Contingency Fund.

Schedule 2 [52] makesiit clear that no conveyance or assignment is necessary for
the Authority to be subrogated to the rights of a clamant from the Contingency
Fund.

Schedule 2 [53] and [54] enable the Authority to recover, as a debt in a court of
competent jurisdiction, from the directors of abody corporate money paid fromthe
Contingency Fund as a consequence of the acts or omission of the body corporate.

Additional matters relating to law enforcement

Schedule 2 [19] increases the penalty for carrying on the business of a repairer
without alicence or at an unlicensed place to amaximum penalty of 1,000 penaty
units.

Schedule 2 [20] imposes a penalty for a second or subsequent licensing offence of
amaximum of 1,000 pendty units, or 12 months imprisonment, or both.

Schedule 2 [43] increases the penalty for making afase or mideading statement
in an application to a maximum penaty of 20 pendty units and makes a
consequential amendment.

Schedule 2 [44] increases the pendlty for falsely holding yourself out to be the
holder of atradesperson’s certificate to a maximum penalty of 20 penalty units.
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Schedule 2 [48] increases the penalty for making a false or mideading statement
in any application in or in relation to any proceeding for the investigation of a
dispute to a maximum penalty of 20 penalty units.

Schedule 2 [59] increases the penalty for neglecting or failing to comply with a
requirement of the Authority to furnish information in connection with specified
repair work to a maximum penalty of 20 penalty units.

Schedule 2 [60] increases the penalty for failing to produce a licence or certificate
to amaximum penalty of 10 pendty units.

Schedule 2 [61] enables inspectors and police officers to require records to be
produced at a specified time or within a specified period and makes it an offence
to refuse or fail to comply with a requirement.

Schedule 2 [62] increases the pendty for obstructing an ingpector to a maximum
pendty of 20 penalty units.

Schedule 2 [63] increases the pendty for disclosing certain information to a
maximum penalty of 20 penalty units.

Schedule 2 [64] imposes a duty on a police officer or an officer of the Roads and
Traffic Authority to give the Authority access to records or information that is
reasonably necessary for the proper exercise of any of the Authority’s functions
under the Act relating to licensing, disciplinary proceedings, investigations or law
enforcement. It aso imposesaduty on the Authority to supply to the Commissioner
of Police information relating to licences and other matters that is reasonably
necessary for the performance by police officers of their law enforcement duties.
The Authority may aso supply information received under the proposed section to
authorities of this State or other jurisdictionsin accordance with an agreement that
is approved by the Minister.

Schedule 2 [64] aso requires holders of licences and their employeesto inform an
inspector if they suspect that amotor vehicle, motor vehicle parts or accessories or
any other things in their custody in the course of business have been unlawfully
obtained. Inspectors and police officers are dso empowered, by noticeissued to a
holder of alicence, to prohibit the holder from altering or disposing of things that
the officers have reasonable grounds to suspect have been unlawfully obtained for
aperiod of up to 14 days. A Loca Court may extend the effect of the notice for
further periods of up to 28 days.

Schedule 2 [70] enables proceedings for offences to be taken before the Supreme
Court in its summary jurisdiction.
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Schedule 2[71] limits the monetary pendty that may beimposed by aLoca Court
for an offence to the lesser of 100 pendty units or the maximum penalty for the
offence.

Schedule 2 [72] extends the limitation period for commencing proceedings for
offences relating to unlicensed motor vehicle repairs from 1 year to 3 years.

Schedule 2 [73] enables pendty notices to be issued for offences under the
Principal Act that are prescribed for that purpose by the regulations.

Schedule 2 [75] increases the maximum penalty that may be imposed by the
regulations for an offence to 20 pendty units.

Other amendments
Schedule 2 [58] omits an obsol ete reference to loss assessor’ s work.

Schedule 2 [74] enables regulations to be made with respect to investigations
relating to disputes.

Schedule 2 [76] requires the Minister to review the Principal Act not later than 2
years after the proposed Act is assented to.

Schedule 2 [78]{82] make provison of a savings and trangtiona nature
consequentia on the enactment of the proposed Act.

Schedule 3 Amendment of other Acts

Schedule 3.1 makes a consequential amendment to the Fines Act 1996.

Schedule 3.2 and 3.4 remove references to the Council from the Public Finance
and Audit Act 1983 and the Satutory and Other Offices Remuneration Act 1975.

Schedule 3.3 [1] and [2] insert a provision relating to the cessation of registrable
interests and a provision enabling penaty notices to be issued for offences under
the Regigtration of Interests in Goods Act 1986.
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Clause 1 Motor Trade Legislation Amendment Bill 2001

The Legidature of New South Wales enacts.

1

Name of Act
This Act isthe Motor Trade Legidation Amendment Act 2001.

Commencement

This Act commences on a day or days to be appointed by
proclamation.

Amendment of Motor Dealers Act 1974 No 52
The Motor Dealers Act 1974 is amended as set out in Schedule 1.

Amendment of Motor Vehicle Repairs Act 1980 No 71

The Motor Vehicle Repairs Act 1980 is amended as set out in
Schedule 2.

Amendment of other Acts

The Acts specified in Schedule 3 are amended as st out in that
Schedule.
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Amendment of Motor Dealers Act 1974 Schedule 1

Schedule 1 Amendment of Motor Dealers Act 1974

[1]

[2]

[3]

[4]

[5]

(6]

[7]

[8]

(Section 3)

Section 4 Definitions

Omit “Commissioner for Motor Transport” from paragraph (e) of the
definition of authorised officer in section 4 (1).

Insertinstead “ Chief Executive Officer of the Roadsand Traffic Authority”.

Section 4 (1), definition of “defect notice”

Omit “tradesman’s’ wherever occurring. Insert instead “tradesperson’s’.

Section 4 (1), definition of “motor vehicle”

Insert “or any vessel or aircraft” after “tramway”.

Section 4 (8)

Omit “the register” and “the place’, respectively.
Insert instead “aregister” and “aplace’.

Section 9 Offences

Omit “500 penalty units’ from section 9 (11).
Insert instead “ 1,000 pendty units’.

Section 9 (13)
Omit “the place’. Insert instead “a place’.
Section 10 Application for licence

Omit section 10 (2) (b). Insert instead:

(b) if the application is made by a body corporate—by at
least one director of the body corporate.

Section 10 (4) (d)
Insert “or places’ after “place”.
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Schedule 1 Amendment of Motor Dealers Act 1974

[9] Section 12 Grant or refusal of licence
Omit “or experience (if any)” from section 12 (2) (f).
[10] Section 12 (2) (i)

Insert after section 12 (2) (h):
, or

()  the applicant has (as an adult), within the preceding
10 years, been found guilty of an offence involving, or
relating to:

(i) stedling a motor vehicle (within the meaning of
section 154AA of the Crimes Act 1900), or

(i)  receiving, or unlawful possesson of, a motor
vehicle (within the meaning of section 154AA
of the Crimes Act 1900) or amotor vehicle part.

[11] Section 12 (4) (k)

Insert after section 12 (4) (j):
, or

(k)  adirector of, or person concerned in the management
of, the body corporate has (as an adult), within the
preceding 10 years, been found guilty of an offence
involving, or relating to:

(i) stedling a motor vehicle (within the meaning of
section 154AA of the Crimes Act 1900), or

(i)  receiving, or unlawful possession of, a motor
vehicle (within the meaning of section 154AA
of the Crimes Act 1900) or amotor vehicle part.

[12] Section 12 (6)

Omit the subsection. Insert instead:

(6) An application for alicence may be refused if:

(&  some other licence isin force in respect of a place of
business, or any part of aplace, to which the gpplication
relates, or
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Motor Trade Legislation Amendment Bill 2001

Amendment of Motor Dealers Act 1974 Schedule 1

[13]

[14]

[15]

[16]

[17]

(b)  thecarrying on of the business at that place or part of a
placeis, for any reason, unlawful.

Section 16 Form of licence
Omit “signed and”.
Section 16 (2)

Insert at the end of section 16:

(2) Without limiting subsection (1), the form of licence may
indicate, by abbreviations or otherwise, thekind of licenceitis.

Section 17 Change of address of holder of licence

Omit section 17 (3) and (4). Insert instead:

(3) The Director-Genera may, on the application of a holder of a
licence:

(@&  vary or omit aplace at which the business to which the
licence relates is authorised to be carried on, or

(b) add aplace as a place at which any such business is
authorised to be carried on.

(4) An application under subsection (3) may be refused if:

(@  some other licence isin force in respect of a place of
business, or any part of aplace, to which the gpplication
relates, or

(b)  thecarrying on of the business at that place or part of a
placeis, for any reason, unlawful.

Section 17 (5)

Omit “the place” where firstly and secondly occurring.
Insert instead “aplace’.

Section 17 (5)

Insert “or added” after “varied” wherever occurring.
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Schedule 1 Amendment of Motor Dealers Act 1974

[18]

[19]

[20]

[21]

[22]

[23]

Section 19 Term of, and authority conferred by, licence

Insert “or places (including any place varied or added under section 17)”
after “place’ in section 19 (2).

Section 19 (5)
Omit “the place’. Insert instead “a place’.
Section 20 Annual fee and annual statement

Omit “Minister” from section 20 (2). Insert instead “Director-Genera”.

Section 20 (6)

Omit “the prescribed late feg’.
Insert instead “any prescribed late fee that the notice requires to be paid”.

Section 20 (7A) and (7B)

Insert after section 20 (7):

(7A) The Director-Genera may reinstate a licence cancelled under
this section but only if satisfied that there is a reasonable
explanation for thefailureto pay the fee or lodge the statement
that resulted in the cancellation of the licence.

(7B) The reinstatement of a licence does not take effect until the
unpaid feeis paid or the statement islodged, or both the feeis
paid and the statement is lodged, as the case requires.

Section 20D Notices to show cause

Insert after section 20D (1) (d):

(d1) the holder of a licence has (as an adult), within the
preceding 10 years or the period of 10 years that last
preceded the grant of the licence, been found guilty of:
0] an offence involving, or relating to, stealing a
motor vehicle (within the meaning of section
154AA of the Crimes Act 1900), or

(i)  receiving, or being in unlawful possession of, a
motor vehicle (within the meaning of section
154AA of the Crimes Act 1900) or a motor
vehicle part,
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Motor Trade Legislation Amendment Bill 2001

Amendment of Motor Dealers Act 1974 Schedule 1

(d2) in the light of evidence acceptable to the
Director-General, the holder of the licence is probably
receiving or dealing in stolen goods,

[24] Section 20D (1) (h) and (i)
Omit “the place’ wherever occurring. Insert instead “a place’.

[25] Section 20D (1A)

Insert after section 20D (1):

(1A) By way of example of the operation of subsection (1) (d2), the
Director-Generd may consider that the holder of alicencein
whose custody stolen goods are found is probably receiving or
dealing in stolen goods.

[26] Section 20E Determination of disciplinary measures by the
Director-General

Insert after section 20E (1A):

(1B) Despite subsection (1), the Director-Generd must cancel the
licence concerned if satisfied that:

(&  amatter referred to in section 20D (1) (d1) has been
established, or

(b)  inthecaseof alicence holder that is a body corporate,
if the body corporate were not the holder of alicence,
the Director-Generd would be required by section
12 (4) (k) to refuse an application by the body corporate
for alicence.

[27] Section 20F Reviews by the Administrative Decisions Tribunal

Insert at the end of section 20F:

(2 On an agpplication for a review of a decison of the
Director-Genera to refuse to grant a licence to a person
because of a fact referred to in section 12 (3) or (5), the
Administrative Decisions Tribunal may determinethat the fact
should be ignored on one or more of the following grounds:

(@ thetrividity of the acts or omissions giving rise to the
offence concerned,
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Schedule 1 Amendment of Motor Dealers Act 1974

[28]

[29]

[30]

[31]

[32]

[33]

(b) the time that has passed since the offence concerned
was committed,

(o)  thesubsegquent good behaviour of the offender,
(d)  any other ground prescribed by the regulations.

Section 21 Holder of licence to keep register

Omit “the place”’ from section 21 (1). Insert instead “a place’.

Section 21 (2A)

Insert after section 21 (2):

(2A) Despite subsections (1) and (2), aregister may be kept at only
one of the places of business in respect of which alicenceis
granted if the register is kept in aform that may be accessed at
all places of business covered by the licence.

Section 21A Special requirements for dealers who acquire motor
vehicles for sale on consignment

Insert after section 21A (2):

(3) A register required to be kept by this section may be kept at
only one of the places of businessin respect of which alicence
isgranted if the register is kept in aform that may be accessed
at al places of business covered by the licence.

Section 23 Inspection of registers

Omit “the place” from section 23 (1). Insert instead “a place’.

Section 23 (1)

Insert “or to be able to be accessed” after “kept” where secondly occurring.

Section 23A Premises at which the holder of a licence may lawfully
offer or display motor vehicles for sale

Omit “the place’ wherever occurring in section 23A (1) and (2).
Insert instead “aplace’.
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Motor Trade Legislation Amendment Bill 2001

Amendment of Motor Dealers Act 1974 Schedule 1

[34]

[35]

[36]

[37]

[38]

[39]

Section 23A (2) (b)

Omit “anexhibition, fair, show, display or other function isbeing conducted
and the holder of the licence carries on business at that place’.

Insert instead “the holder of the licence carries on business’.

Section 23A (3)
Insart “as’ before “referred”.

Section 23A (4)

Omit “the place’ where firstly occurring. Insert instead “a place’.

Sections 23C (1) (a), 26A (1) and 46 (3A) (a)

Omit “Commissioner for Motor Transport” wherever occurring.
Insert instead “Roads and Traffic Authority”.

Section 24 Dealers’ notices in respect of sale of second-hand motor
vehicles, second-hand motor cycles, demonstrators and damaged new
motor vehicles

Omit “the place’ from section 24 (4). Insert instead “a place’.
Sections 29CA-29CD
Insert after section 29C:

29CA Cooling off period

(1) Thissection appliesto the purchase of amotor vehicle from a
dealer where the purchaser obtains credit, for the purpose of
financing the whole or part of the purchase, from the dealer or
aperson whoisalinked credit provider (within the meaning of
the Consumer Credit (New South Wales) Code) of the dedler.

(2) Thissection does not apply to the following sales:
(& asdebyadeder to atrade owner,
(b) asdeat anauction,
(o) asdebyadeder of acommercid vehicle,
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©)

(4)

©)

(6)

)

®)
©)
(10)

11

(d) a sde where credit is provided by a linked credit
provider of the dealer but the provision of credit is not
arranged or facilitated by the dedler.

A purchaser may, by written notice given to adeder during the
cooling off period after entering into acontract for the purchase
of amotor vehicle from the dedler, terminate the contract.

Despite any other law, the purchaser is not entitled to
possession of the motor vehicle during the cooling off period,
unless the purchaser and the dedler otherwise agree.

Theright to terminate acontract may be exercised even though
the purchaser has taken ddivery of the motor vehicle
concerned.

A contract for the purchase of a motor vehicle to which this
section gppliesmust contain aprovision, in theform prescribed
by the regulations, setting out the purchaser’ srights under this
section and the effect of this section.

A purchaser may waive aright to terminate the contract under

this section if:

(@  the purchaser signsawaiver in the form prescribed by
the regulations, and

(b) any applicable requirements of the regulations are
complied with.

Regulations may be made for or with respect to requirements
for waivers under this section.

A notice of termination by a purchaser may be signed by the
purchaser or the purchaser’s solicitor or barrister.

The cooling off period may be extended by a provision in the
contract of sale or by agreement with the dedler.

In this section:

cooling off period means the period commencing when a
purchaser enters into a contract for the purchase of a motor
vehicle from amotor dedler and ending:

(@ a 5pm on the next day that the dedler carries on
business with the public, or
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Motor Trade Legislation Amendment Bill 2001

Amendment of Motor Dealers Act 1974 Schedule 1

(b) if thededer closesfor business before 5pm on that day,
a the close of business on the next day the dedler is
open for business following that day.

29CB Dealer may not dispose of trade-in during cooling off period

29CC

@)

e
©)

A dealer must not sdll, give in exchange or otherwise dispose
of atrade-in, or any interest in or related to atrade-in, given or
agreed to be given by a purchaser under a contract during the
cooling off period in which the purchaser may terminate the
contract under section 29CA.

Maximum penalty: 200 penaty units.

Nothing in this section renders a sde or other transaction
referred to in subsection (1) unenforceable.

In this section:

trade-in means amotor vehicle given or agreed to be given by
apurchaser under a contract for the purchase of another motor
vehicle in consideration for the whole or part of the purchase
price.

Consequences of termination

)

ey

On termination of a contract under section 29CA, the deder
must;

(&  pay to the purchaser al money received by the deder
under the contract, lessany amount that the purchaser is
ligble to pay under this section, and

(b)  return to the purchaser any motor vehicle given in
consideration for the whole or part of the purchase
price.

On termination of a contract under section 29CA, a purchaser
who accepted delivery of the motor vehicle before the
termination must return the motor vehicle to the dedler and is
liable to the deder for any damage to the motor vehicle while
it was in the purchaser’ s possession, other than fair wear and
tear.
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Motor Trade Legislation Amendment Bill 2001

Amendment of Motor Dealers Act 1974

©)

(4)

©)

(6)

()

On termination of acontract under section 29CA, aded er who
isin possession of atrade-in must return the motor vehicle to
the purchaser and isliable to the purchaser for any damage to
the motor vehiclewhileit wasin the deder’ s possession, other
than fair wear and tear.

Ontermination of acontract under section 29CA, the purchaser

isliable:

(@  to pay the deder $250 or 2% of the purchase price,
whichever isthe lesser, and

(b)  torepay to the dedler any amount paid by the deder to
the purchaser in respect of atrade-in.

On termination of acontract under section 29CA, any tied loan
contract (within the meaning of the Consumer Credit (New
South Wales) Code) is terminated and section 125 (2)—6) of
that Code appliesto that termination asif it were atermination
referred to in that section.

A purchaser or dedler isnot liable to return a motor vehicle as
required by this section if the purchaser or dedler is unable to
return it because of a defect in the car, not caused by the
purchaser or deder, that has rendered the motor vehicle
incapable of being driven or unroadworthy. The purchaser or
dedler must, however, permit the collection, or arrange for the
collection, of the motor vehicle.

In this section:
trade-in has the same meaning as it has in section 29CB.

29CD Review of cooling-off provisions

The Minister is to review the operation of sections
29CA—29CC as soon as possible after the period of 1 year after
the date of commencement of this section.

Page 12

© 0o NOoO Obh WDNPE

el
= o

T
o0 s wWN

N NDNDNRFPR B2 P
W NP OO ow-N

NN
a b

26

27
28
29



Motor Trade Legislation Amendment Bill 2001

Amendment of Motor Dealers Act 1974 Schedule 1

[40]

[41]

[42]

[43]

[44]

[45]

Section 29E Dealer’s trust account

Omit section 29E (2). Insert instead:

(2) If adeder sdls a motor vehicle on consignment, the dedler
must pay an amount equa to the value of the consideration
received by the dedler for the saleinto atrust account not later
than the next day on which the bank, building society or credit
union a which the account is maintained is open for business
after the day on which the dedler received the consideration.

Section 29F Withdrawals from dealer’s trust account

Omit “money received from the sale of amotor vehicle on consignment and
paid into atrust account” from section 29F (1).

Insert instead “an amount paid into atrust account under section 29E”.

Section 29K Suspension, cancellation etc of dealer’s licence

Omit “money” wherever occurring in section 29K (1) (b) and (c).
Insert instead “an amount”.

Section 38N Termination of appointment of administrator

Omit section 38N (1) (c). Insert instead:
(©)  becomesamentaly incapacitated person,

Section 39 Motor Dealers Compensation Fund

Omit section 39 (1). Insert instead:

(1) The Director-Generd is to cause to be established and
maintained in the accounting records of the Department of Fair
Trading afund, to be called the Motor Dedlers Compensation
Fund.

Section 39 (4)

Omit the subsection. Insart instead:

(4) Subject to section 42, thereisto be paid out of the Fund:

(@ the amount of any loss tha is certified by the
Director-General under section 40, and
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Motor Trade Legislation Amendment Bill 2001

Schedule 1 Amendment of Motor Dealers Act 1974
(b)  the amount of the costs of administering the Fund, as
certified by the Director-Generd, and
()  anyother amount that isauthorised to be paid out of the
Fund by this Act or the regulations.
[46] Section 40 Claims against Fund

[47]

[48]

Insert after section 40 (2) (c):

, Or

(d)  because of abreach by adeder or car market operator
of acontract made by the person with the deder or car
market operator (being abreach of akind prescribed by
the regulations),

Section 40 (8)
Insert in alphabetical order:

trade owner includes an auto-dismantler.

Section 45A

Insert after section 45:

45A  Provision of information

@)

ey
©)

It is the duty of an officer of aredevant authority in charge of
any record or information, access to which by the
Director-Generd is reasonably necessary for the proper
exercise of any function of the Director-General under thisAct
relating to licensing, disciplinary proceedings, investigationsor
law enforcement, to supply that record or information to the
Director-Generd on request.

An officer of arelevant authority is authorised by this section
to supply that record or information.

It is the duty of the Director-Generd to supply to the
Commissioner of Police, or any policeofficer or member of the
Police Service who is authorised by the Commissioner for the
purposesof thissection, theinformationrelatingto licencesand
other matters that is reasonably necessary for the performance
by police officers of their law enforcement duties.
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Amendment of Motor Dealers Act 1974 Schedule 1

[49]

[50]

[51]

(4) The Director-Genera may, in accordance with an agreement
approved by the Minister for the purposes of this subsection
and entered into with an authority of this State or another State
or Territory or the Commonwedlth, supply to that authority a
record or information provided to the Director-General under
this section.

(5) The Minister may approve an agreement for the purposes of
subsection (4) only if it relatesto one or more of thefollowing:

(@  offences, or theregulation of conduct, relating to motor
vehicles or motor vehicle dedling,

(b) law enforcement by an authority of another State or
Territory or of the Commonwedth.

(6) This section does not apply to the supply of a record or
information to which the Criminal Records Act 1991 applies.

(7) Inthissection:
relevant authority means:
(@  thePolice Service, or
(b)  the Roads and Traffic Authority, or
(o)  any other authority prescribed by the regulationsfor the
purposes of this definition.

Section 46 Certificate of inspection

Insert “(or such other period as may be prescribed by the regulations)” after
“1 month” wherever occurring in section 46 (2) and (2A).

Section 46 (2A)
Omit “the place’. Insert instead “a place’.
Section 47A Odometer offences

Insert after section 47A (1):

(1A) A person must not fit to a motor vehicle a device capable of
rendering the odometer of the motor vehicle inoperative or
inaccurate.

Maximum penalty: 100 pendty units.
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Amendment of Motor Dealers Act 1974

[52]

[53]

Sections 49 and 50
Insert after section 48:

49 Duty to report suspicious goods

The holder of alicence, and any employee of the holder, who
suspectsfor any reason that amotor vehicle, motor vehicle part
or accessory or any other thing in the custody of the holder or
employee in the course of the holder’s business, or that is
offered to the licence holder or employee for salein the course
of the holder’s business, may have been stolen or otherwise
unlawfully obtained must without delay inform an authorised
officer of that suspicion.

Maximum penalty: 50 pendlty units.

50 Retention of suspicious goods

(1)

2

©)
(4)

An authorised officer who has reasonable grounds to suspect
that a motor vehicle, motor vehicle part or accessory or any
other thing in the possession of the holder of alicence hasbeen
stolen or otherwise unlawfully obtained may, by a notice
specifying the thing, prohibit the licence holder, or any
employee of the licence holder, from altering the form of the
thing or disposing of it in any other way, or sdling it or
otherwise parting with possession of it, for aperiod of 14 days
after service of the notice.

A Locd Court may, on application by an authorised officer,
order that the effect of a notice given under this section be
extended for afurther period of up to 28 days.

More than one application may be made under subsection (2).

A licence holder, or any employee of alicence holder, must not
contravene a notice given under this section.

Maximum penalty: 500 pendty units.

Section 53D Service of notices and documents

Omit “the place’ wherever occurring in section 53D (1) (&) and (b).
Insert instead “aplace’.
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[54] Section 55 Proceedings

Omit “50 pendty units’ from section 55 (1B).
Insert instead “ 100 penalty units’.

[55] Section 55 (5)

Omit “47A (1), a any time within 2 years’.
Insert instead “47A (1) or (1A), a any time within 3 years’.

[56] Section 56D
Insert after section 56C:

56D Evidence of carrying on business as dealer

() If in any proceedings for an offence under this Act or the
regulations it is proved that a person sold, or offered or
displayed for sde, more than 4 motor vehicles within a
12 month period to any other person or persons (other than a
dedler), it is presumed in the absence of proof to the contrary
that the person was carrying on business asadeder during that
period.

(2) Nothing in subsection (1) precludes a person who sdls, or
offers or displays for sale, 4 or less motor vehicles within a
12 month period to any other person or persons from being
found to be adedler.

[57] Section 60
Insert after section 59:

60 Savings and transitional provisions
Schedule 2 has effect.
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[58] Schedule 2
Insert after Schedule 1:

Schedule 2 Savings and transitional provisions

(Section 60)

Regulations

(1) The regulations may contain provisons of a savings or
trandtional nature consequent on the enactment of the
following Acts:

Motor Trade Legidation Amendment Act 2001 (but only to the
extent to which it amends this Act)

(2) Any such provision may, if the regulations so provide, take
effect from the date of assent to the Act concerned or a later
date.

(3) To the extent to which any such provision takes effect from a
datethat isearlier than the date of its publication inthe Gazette,
the provision does not operate so as.

(@  to affect, in amanner prgudicid to any person (other
than the State or an authority of the State), the rights of
that person existing before the date of its publication, or

(b)  toimposeligbilities on any person (other than the State
or an authority of the State) in respect of anything done
or omitted to be done before the date of its publication.

Definition
In this Schedule:

2001 amending Act means the Motor Trade Legidation
Amendment Act 2001.

Cooling off period

Sections 29CA—-29CC, asinserted by the 2001 amending Act,
apply only to contracts for sde entered into after the
commencement of section 29CA.
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4  Motor Dealers Compensation Fund 1
(1) Thereisto bepaidinto the Motor Dedlers Compensation Fund 2

any amounts held in the Fund constituted under section 39 3
immediately before the commencement of section 39 (1), as 4
subgtituted by the 2001 amending Act. 5

(2) There may be paid out of the Motor Deders Compensation 6
Fund amounts in respect of costs that arose before the 7
commencement of section 39 (4), as subgstituted by the 2001 8
amending Act, if those amounts are amounts of the kind 9

referred to in that subsection. 10

5 Car stealing offences 11
Sections 12 (2) (i) and (4) (k), 20D (1) (d1) and 20E (1B), as 12

inserted by the 2001 amending Act, do not apply to or in 13

respect of an act or omission giving rise to proceedings for an 14

offence if the act or omission occurred before the 15
commencement of this clause. 16
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Schedule 2 Amendment of Motor Vehicle Repairs Act 1980

Sche

[1]

[2]

[3]

[4]

(5]

(6]

dule 2 Amendment of Motor Vehicle Repairs
Act 1980

(Section 4)

Long title

Omit “to constitute the Motor Vehicle Repair Industry Council”.
Insert instead “to congtitute the Motor Vehicle Repair Industry Authority”.

Long title
Omit “; to congtitute the Motor Vehicle Repair Disputes Committee”.

Whole Act (except references elsewhere repealed or replaced, or
inserted, and in Schedule 5)

Omit “Council” wherever occurring. Insert instead “ Authority”.

Section 4 Definitions

Insert in alphabetical order in section 4 (1):

Authority meansthe Motor Vehicle Repair Industry Authority
constituted under section 7.

Section 4 (1)

Omit the definitions of automotive eectrician, body maker, brake
mechanic, exhaust repairer, front end specialist, liquefied petroleum gas,
liquefied petroleum gas equipment, liquefied petroleum gas mechanic,
lossassessor’ swork, motor cyclemechanic, motor mechanic, natural gas,
natural gas equipment, natural gas mechanic, painter tradesperson,
panelbeater, prescribed tradesperson, radiator repairer, relevant day and
transmission specialist.

Section 4 (1), definition of “committee”

Omit “section 14”. Insart instead “ section 13”.
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Amendment of Motor Vehicle Repairs Act 1980 Schedule 2

[7]

[8]

[9]

[10]

[11]

[12]

[13]

Section 4 (1), definition of “Council”

Omit the definition. Insart instead:

Council meansthe Council of the Authority constituted under
section 9.

Section 4 (1), definition of “General Manager”

Insert in aphabetical order:

General Manager means the Generd Manager of the
Authority.

Section 4 (1), definition of “inspector”
Omit the definition. Insert instead:

inspector means:

(@ amember of gtaff of the Authority appointed as an
ingpector of the Authority under section 11, or

(b) aperson of whose services the Authority makes use
under section 11 who is appointed by the Authority as
an inspector.

Section 4 (1), definition of “joint licence”
Omit “section 17 (2) (b)”. Insert instead “section 17B (3)”.
Section 4 (1), definition of “licence”
Omit the definition. Insert instead:
licence means alicence granted under section 17B.
Section 4 (1), definition of “member”
Omit the definition. Insert instead:
member means a member of the Council of the Authority.
Section 4 (1), definition of “repair work”

Omit the definition. Insart instead:

repair work meanswork of aclassor classes prescribed by the
regulations for the purposes of this definition.
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Schedule 2 Amendment of Motor Vehicle Repairs Act 1980
[14] Section 4 (4)

Omit the subsection.
[15] Section 6 Approved forms

Omit section 6 (1). Insert instead:

(1) An application under this Act is to be made in the form
approved by the Authority.

[16] Section 6 (2)

Omit “Minister”. Insert instead “ Authority”.
[17] Part 2

Omit the Part. Insart instead:

Part 2 The Authority

7 Constitution of Authority

8

(1) There is congtituted by this Act a body corporate with the
corporate name of the Motor Vehicle Repar Industry
Authority.

(2) TheAuthority is, for the purposes of any Act, astatutory body
representing the Crown.

Functions of Authority

(1) TheAuthority has the functions conferred or imposed on it by
or under this or any other Act or law.

(2) In particular, the Authority has the following functions:

(& to regulate the motor vehicle repair industry in
accordance with this Act and the regulations,

(b)  to make reports and recommendations to the Minister
with respect to the regul ation of the motor vehiclerepair
industry, including the motor vehicle repair industry
licensing scheme,

() to inform the public aout the motor vehicle repair
industry,
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Amendment of Motor Vehicle Repairs Act 1980 Schedule 2
(d)  tokeepunder review, and promote improvement in the
standard of, motor vehicle repair work,
(¢ to promote and undertake research into the motor
vehicle repair industry,
()  whenever it considers it necessary to do so or it is

9

requested to do so by the Minister, to make reports or
recommendations to the Minister with respect to the
motor vehicle repair industry.

(3) The Authority is, in the exercise of its functions other than
making areport or recommendation to the Minister, subject to
the control and direction of the Minister.

Council of Authority
(1) Thereisto beaCouncil of the Authority.

(2) The Council isto consist of 13 part-time members appointed
by the Minister.

(3) Of the members:

@
()

©

(d)

©

(f)

@

1 isto be appointed as Chairperson of the Council by
the Minigter,

1 isto be a person chosen by the Minister from a panel
of 3 persons nominated by the Council of NRMA
Limited,

1isto be aperson chosen by the Minister from apanel
of 3 persons nominated by the Council of the Motor
Traders Association of New South Wales,

1 isto be a person chosen by the Minister from a pandl
of 3 persons nominated by Service Station Association
Ltd,

1isto be aperson chosen by the Minister from a pand
of 3 persons nominated by the Australian Industry
Group,

2 areto be persons chosen by the Minister from apanel
of 6 persons nominated by the Labor Council of New
South Wales,

1 isto be aperson who, in the opinion of the Minister,
represent insurers,
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Schedule 2 Amendment of Motor Vehicle Repairs Act 1980

(h)  listo beaperson chosen by the Minister from apand
of 3 persons nominated by the National Council of the
Ingtitute of Automotive Mechanical Engineers,

0] 1isto beaperson nominated by the Minister for Police,

()] 3 areto be persons chosen by the Minister who have, in
the opinion of the Minister, expertise appropriate to the
functions of the Council.

(4) Schedule 1 has effect with respect to the condtitution and
procedure of the Council.

10 Functions of Council

(1) The Council has the following functions:

(@&  to furnish advice to the Generd Manager about the
strategic planning of the Authority and the
implementation of the policies of the Authority,

(b)  torequest the Genera Manager to prepare reports about
specified matters on behalf of the Authority for
presentation to the Minister,

(6  suchother functionsas may be conferred or imposed on
it by or under this or any other Act.

(2) The Council is, in the exercise of its functions other than
making areport or recommendation to the Minister, subject to
the control and direction of the Minister.

11  Staff of Authority

@)

ey

©)
4

The staff of the Authority (including the Generd Manager) is
to be employed under Part 2 of the Public Sector Management
Act 1988.

The Authority may arrange for the use of the services of any
staff (by secondment or otherwise) or faciliies of a
Government department, public authority or loca authority.
Any such person of whose servicesthe Authority makesuseis,
for the purposes of this Act, an officer of the Authority.

The Authority may engage consultants.

The Authority must i ssue aperson appointed as an inspector by
the Authority with acertificate of identification asan inspector.
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[18]

[19]

(5) An inspector who exercises a function under this Act must
produce hisor her certificate of identification if requested to do
s0 by aperson gpparently in charge of any premises on which
the function is carried out.

12 Role of General Manager

(1) The Genera Manager is responsible for the day-to-day
management of the Authority.

(2) Any act, matter or thing done in the name of, or on behaf of,
the Authority by the Generd Manager is taken to have been
done by the Authority.

13 Committees of Council

(1) The Council must establish such committees as the Minister
requires, and may establish other committees, to advise the
Authority or the Council on the matters related to the
Authority’ s functions that are referred to them by the Council
or the Minister.

(2) A committee is to consst of such members as the Council
thinks fit (whether or not those members are members of the
Council).

(3) The Council may determine a quorum for a meeting of a
committee.

(4) The procedure for the calling of, and for the conduct of
business at, meetings of a committee are to be in accordance
with any directions given by the Council or, in the absence of
any such directions, as may be determined by the committee.

Section 15 Licences

Omit “On or after the relevant day, no person (other than an exempted
person) shal”.
Insert instead “A person (other than an exempted person) must not”.

Section 15 (1)
Omit “20 pendty units’. Insert instead “1,000 pendty units’.
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Amendment of Motor Vehicle Repairs Act 1980

[20] Section 15 (4)
Insert after section 15 (3):

(4) A personwhois convicted of a second or subsequent offence

under this section is liable to a pendty not exceeding
1,000 penalty units or imprisonment for a term not exceeding
12 months, or both.

[21] Sections 16-18

Omit the sections. Insart instead:

16 Application for licence

(1) An application for alicence may be made to the Authority:

(@  byanindividua of or over the age of 18 years, or

(b) by abody corporate if al persons concerned in the
management of the body corporate are of or over the
age of 18 years.

(2) Two or more persons intending to carry on in partnership the

businessof arepairer may, but are not required to, apply for the
grant of ajoint licence.

(3) Anapplication:

(@ is to be accompanied by the fee prescribed by the
regulations for the application, and

(b) isto be signed by each applicant who is an individual,
or, if an applicant is a body corporate, by at least one
director of the body corporate.

(4 An application must specify the following matters:

(@  thename and address of the applicant or applicants or,
if an gpplicant is a body corporate, of each director of
the body corporate,

(b) if the applicant is a body corporate, the date and place
of incorporation of the body corporate, its corporate
name and the address of its registered office,

() theclassor classes of repar work in respect of which
the application is made,
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Q)

(6)

(d) theaddressof any place or places of business at which,
and the name or names under which, the applicant
intends to carry on business pursuant to the authority
that would be conferred by thelicenceif it were granted.

If the particulars specified under subsection (4) in an
application change before the application is determined, the
gpplicant must, not later than 14 days after the change occurs,
notify the Authority of the particulars of the change. The notice
must be signed by the applicant or, if the applicant is a body
corporate, by a director of the body corporate.

Maximum penalty: 20 pendlty units.

An applicant for a licence musgt, if required to do so by the
Authority, provide the Authority with any additional
particulars, and any additional documents in relation to those
particulars, that the Authority requires.

Maximum penalty (subsection (6)): 20 penaty units.

17 False or misleading information in applications and notices

A person must not make a statement that the person knowsis
fase or mideading in, or in relation to, any of the following:

(@&  anapplication for alicence,

(b)  a notice specifying changed particulars relating to an
application for alicence,

() the provison of additiona particulars or additiona
documents required by the Authority in relation to a
licence application.

Maximum penalty: 20 pendlty units.

17A Investigation of application

@)
ey

The Authority may make such inquiries as the Authority
considers necessary in relation to an application for alicence.

The Commissioner of Policemust, if the Authority so requests,
investigate an application for a licence and, as soon as
practicable after completing the investigation, report to the
Authority on the investigation.
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17B Grant of licences

18

@)
)
©)

(4)

®)

@

The Authority must grant an application for alicence, exceptin
the circumstances set out in section 18.

The Authority may grant a licence in respect of one or more
classes of repair work.

The Authority may grant a licence in the name of 2 or more
personswho make ajoint application, in respect of oneor more
classes of repair work.

The Authority may grant a licence in respect of one or more
classes of repair work that isnot granted with respect to aplace
of business.

If an application is made for the grant of one licence with
respect to 2 or more places of business or classes of repair
work, the Authority may, in granting a licence:

(@  grant the licence in respect of al of those places or
classes of repair work, or

(b)  grantthelicencein respect of one or someonly of those
places or classes of repair work.

Refusal of application for licence

The Authority must refuse an application made by an
individua (whether in his or her own right or as part of ajoint
gpplication) if it appears to the Authority that:

(@  theapplicant has not attained the age of 18 years, or
(b)  theapplicant is disqudified from holding alicence, or
() theapplicant is an undischarged bankrupt, or

(d)  the agpplicant does not have, or is not likely to continue
to have, sufficient financial resources to enable the
person to carry on business pursuant to the authority
that would be conferred by thelicenceif it were granted,
or

(e the applicant is not a person likely to carry on such a
business honestly and fairly, or

()  the applicant does not have the qudifications (if any)
prescribed by the regulations, or
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(9) the applicant does not have the materia resources and
other resources (if any) prescribed by the regulations, or

(h)  the application does not comply with section 16 or the
applicant has not complied with a requirement made
under section 16 (6), or

()  the gpplicant isin any other way not a fit and proper
person to hold alicence, or

()  the applicant has (as an adult), within the preceding

ey

10 years, been found guilty of an offence involving, or

relating to:

(i) steding a motor vehicle (within the meaning of
section 154AA of the Crimes Act 1900), or

(i)  receiving, or unlawful possesson of, a motor
vehicle (within the meaning of section 154AA
of the Crimes Act 1900) or amotor vehicle part.

Without affecting the generdlity of subsection (1) (i), the
Authority may, in determining whether an applicant is not afit
and proper person to be the holder of alicence, have regard to
any of the following:

@

(b)

©

©

whether the applicant has, during the period of 10 years
that last preceded the making of the application, been
convicted of, or served any pat of a term of
imprisonment for, an offence in New South Wales or
elsawhere involving fraud or dishonesty,

whether the gpplicant was, when the agpplication was
made, subject to a good behaviour bond in relation to
such an offence,

whether there was, when the application was made, a
charge pending againgt the applicant in relation to such
an offence,

whether the applicant has, at any other time, been
convicted of an offence againgt this Act or the
regulations or any other Act or regulation administered
by the Minister.
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(3) The Authority must refuse an application made by a body
corporate (whether in its own right or as part of a joint
gpplication) if it appears to the Authority that:

@
()
©

(d)
©
(f)

@

(h)

(i)

@)

()

a person concerned in the management of the body
corporate has not attained the age of 18 years, or

the body corporate is disquaified from holding a
licence, or

the body corporate does not have, or is not likely to
continueto have, sufficient financia resourcesto enable
it to carry on business pursuant to the authority that
would be conferred by the licenceif it were granted, or

the body corporate is not likely to carry on such a
business honestly and fairly, or

the officers of the body corporate do not have the
qudifications (if any) prescribed by the regulations, or

the body corporate does not have the material resources
and other resources (if any) prescribed by the
regulations, or

the application does not comply with section 16 or the
gpplicant has not complied with a requirement made
under section 16 (6), or

the reputation of the body corporate is such that it
would not be afit and proper person to hold alicence,
or

adirector of, or a person concerned in the management
of, the body corporate is not of good reputation or
character or in any other way would not be a fit and
proper person to hold alicence if the director or person
were to apply for the licence personaly, or

any person other than an officer of the body corporate
who, in the opinion of the Authority, appears to have
control, or substantia control, of the body corporate is
not of good reputation and character or is not likely to
exercise that control honestly and fairly, or

adirector of, or person concerned in the management
of, the body corporate has (as an adult), within the
preceding 10 years, been found guilty of an offence
involving, or relating to:
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(4)

©)

(6)

)
8

©)

(i) stedling a motor vehicle (within the meaning of
section 154AA of the Crimes Act 1900), or

(i)  receiving, or unlawful possesson of, a motor
vehicle (within the meaning of section 154AA
of the Crimes Act 1900) or amotor vehicle part.

For the purposes of determining an application for a joint
licence, or an gpplication by a person who intends to carry on
business in partnership with another person, the Authority
mugt, for the purposes of subsections (1) (d) and (g) and (3) (c)
and (f), take into account the resources that the joint applicants
or proposed partners have together.

Without affecting the generality of subsection (3) (h), (i) or (j),
the Authority may, in determining any matter referred to in
those paragraphs, have regard, if applicable, to the fact that the
body corporate or a person referred to in those paragraphs has,
at any time, been convicted of an offence againgt thisAct or the
regulations or any other Act or regulation administered by the
Minister.

The Authority may refuse an application if:

(&  some other licence isin force in respect of a place of
business, or any part of that place, to which the
gpplication relates, or

(b)  thecarrying on of the businessat any such place, or part
of aplace, is, for any reason, unlawful.

An application for a licence must not be granted until the
gpplicant has paid the licence fee to the Authority.

The Authority may require any of the following persons to
appear personaly before the Authority to satisfy the Authority
asto any relevant matters under this section that the Authority
may require:

(@  anyindividua to whom the application relates,

(b) thedirectorsand officersof the body corporateto which
the application relates.

Despite any other provision of this section, the Authority may
refrain from granting an application for a licence until the
Authority is sdatisfied as to any relevant matter under
subsection (8).
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[22] Section 18A Grant of approval for licence

Omit section 18A (1). Insert instead:
(1) If the Authority would, but for the inability of the applicant or

[23]

[24]

Section 19

gpplicantsfor alicenceto satisfy the Authority asto any matter
relating to a proposed place of business, grant the licence, the
Authority may defer consideration of the application and grant
the applicant or applicants approval for thelicencein theform
determined by the Authority.

Section 18B
Insert after section 18A:

18B Name under which holder of licence may operate
(1) A licence may authorise the holder to carry on business under

aname or names in addition to or in subgtitution for the name
of the holder.

(2) A person must not carry on, or advertisethat the person carries

on or is willing to carry on, the business to which a licence
relates under a name or names other than the name of the
holder of the licence or the name or names under which the
holder of the licence is authorised to do so under this section.

Maximum penalty: 20 pendlty units.

(3) Thissection is subject to the Business Names Act 1962.

Omit section 19. Insart instead:

19 Form of licence

A licenceisto beissued by the Authority in the form approved
by the Authority and:

(@  isto specify the name of the person or, in the case of a
joint licence, the name of the persons, to whom the
licenceis granted, and

(b)  istospecify theclassor classesof repair work in respect
of which it is granted, and
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[25]

[26]

[27]

[28]

(o) istospecify any placeor placesof businessin respect of
which it is granted, and

(d) if it authorises the holder to carry on business under a
name or names in addition to, or in substitution for, the
name of the holder, is to be endorsed to that effect, and

() if it is subject to a condition or restriction, is to be
endorsed to that effect.

Section 20 Amendment of licence

Insert “or by inserting or omitting a reference to a place of business’ after
“business’ where secondly occurring in section 20 (1) (b).

Section 20 (1) (c)

Omit “if it isin close proximity to the existing place of business in respect
of which the licenceis granted”.

Section 20 (1) (d) and (e)

Omit section 20 (1) (€). Insert instead:

(d) of alicence by adding or amending an endorsement
authorising the holder to carry on businessunder aname
Oor names, or

Section 20 (4)

Omit section 20 (4)—7). Insert instead:

(4) The holder of a licence must, not later than 14 days after
ceasing to carry on business at a place of business specified in
thelicence (asissued or asvaried under this section) givetothe
Authority notice in writing that the holder has ceased to carry
on business at that place.

Maximum penalty (subsection (4)): 20 penalty units.
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[29]

[30]

[31]

Section 20 (8) (b)

Omit the paragraph. Insert instead:

(b)  subsection (1) (b) isgranted and the licenceis amended
by substituting, inserting or omitting a reference to a
place of business, a place of business so substituted,
inserted or omitted is, or ceases to be, (as the case
requires) a place of business in respect of which the
licenceis granted,

Section 21 Duration of licence fee and annual licence fee

Insert after section 21 (3):

(3A)

(3B)

A holder of alicence, or a person who held alicence during a
year or part of ayear preceding adate referred to in subsection
(3), must lodge with the Authority astatement in respect of that

year or part year.

The statement is to be in the form approved by the Authority,
must be accompanied by the documents (if any) required by the
regulations and must be lodged not later than one month after
theend of the year in respect of whichitislodged or such other
period as the Authority may permit.

Section 21 (5)

Omit the subsection. Insert instead:

©)

(5A)

(5B)

If aholder of alicence contravenes this section, the Authority
must give a written notice to the holder specifying that the
licence will be cancelled, unlessthe holder complieswithin 14
days after the notice is given.

The Authority must cancel the licence of a person who failsto
comply within 14 days after the notice is given.

A person must not make a statement that the person knowsis
fase or mideading in, or in relation to, a Statement or
document required to be provided under this section.

Maximum penalty (subsection (5B)): 20 penalty units.
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[32]

[33]

[34]

[35]

(5C) The Authority may reingtate a licence cancelled under this
section but only if satisfied that there is a reasonable
explanation for thefailureto pay the fee or lodge the statement
that resulted in the cancellation of the licence.

(5D) The reingtatement of a licence does not take effect until the
unpaid feeispaid or the statement islodged, or both thefeeis
paid and the statement is lodged, as the case requires.

Section 21 (6)

Omit “ceases to have effect under subsection (5)”.
Insert instead “is cancelled”.

Section 21A
Insert after section 21:

21A Transfer or loan of licences
(1) Theholder of alicence must not:

(@ trandfer, attempt to transfer or lend the licence to
another person, or

(b)  dlow the use of the licence by another person.

(2) A person must not:

(@  atempt to obtain the transfer to the person of alicence,
or

(b)  attempt to borrow or borrow or use a licence of which
the person is not the holder.

Maximum penalty: 20 pendlty units.
Section 22 Tradesperson’s certificate

Omit “On or &fter the relevant day, no” wherever occurring.
Insert instead “A”.

Section 22 (1), (2) and (3)

Omit “shal” wherever occurring. Insert instead “must not”.
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[36] Section 22 (2A)
Omit the subsection.

[37] Section 22 (4)
Omit “On or &fter the relevant day, an”. Insert instead “An”.

[38] Section 26 Form of tradesperson’s certificate

Omit “Minister”. Insert instead “ Authority”.

[39] Section 33
Insert before section 34:

33 Conditions of, and restrictions on, licences and certificates

(1) TheAuthority may, on grantingalicenceor certificateor a any
other time, impaose conditions or restrictions on the licence or
certificate.

(2) The Authority may, on the application of the holder or on the
Authority’s own motion, vary or revoke a condition or
restriction imposed on alicence or certificate.

(3) A licence or certificate is subject:

(& to any conditions or restrictions prescribed by the
regulations, and

(b) to any conditions or redtrictions imposed by the
Authority under this section.

(4) The Authority must not impose or vary a condition of or
restriction on alicence or certificate unless the Authority has
first given the relevant applicant or holder an opportunity to
make submissions, oraly or in writing, and adduce evidence,
with respect to the proposed condition or restriction or
variation.

(5) Nothing in this section affects the exercise of powers by the
Authority under section 26.
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[40]

[41]

[42]

[43]

[44]

(6) If acondition or restriction is imposed or varied under this
section on a current licence or certificate, the holder of the
licence or certificate must produce the licence or certificate to
the Authority, within the time specified by the Authority, for
endorsement of the condition or restriction.

Maximum penalty (subsection (6)): 20 penaty units.
Section 36 Refund of fees

Omit the section.

Section 38 Registers of licences and certificates

Omit section 38 (2) and (2A). Insert instead:
(2) The regigters are to be kept by the Authority in the form
determined by the Authority.

Section 38 (5)

Insert after section 38 (4):

(5) The Authority may, on the application of aperson, issueto the
person a certificate stating whether a person specified in the
certificate is or was, on a date or during a period specified in
the certificate, the holder of alicence or certificate.

Section 39
Omit the section. Insert instead:

39 False or misleading statements in certificate applications

A person must not, in an application for acertificate, make any
statement that the person knows to be false or mideading in a
materia particular.

Maximum penalty: 20 pendlty units.
Section 40 Holding out as holder of certificate

Omit “2 pendty units’. Insert instead “ 20 penalty units’.
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[45]

Parts 4 and 5

Omit the Parts. Insert instead:

Part 4 Disciplinary proceedings

41 Show cause notices

@

2

©)

4)

®)

The Authority may issue a show cause notice to the holder of
a licence or certificate if the Authority is of the opinion that
there are reasonable grounds for believing that a ground exists
on which the holder may be dealt with under this Part.

A show cause noticeisto be given in writing and isto call on
the holder to show cause, within aperiod specified inthenotice
(being not lessthan 14 days), why the holder should not, for the
reasons specified inthenotice, be dedt within accordancewith
this Part.

The following persons may, within the period specified in a
show cause notice, make submissons, ordly or in writing, and
adduce evidence, with respect to the matters to which the
notice relates:

(@  theholder of alicenceor certificate on whom the notice
has been served,

(b) if the holder of alicence is abody corporate, adirector
or officer of the body corporate.

The Authority may, if the Authority thinks fit, conduct an
inquiry or make an investigation in relaion to the matters to
which the notice relates, the submissions made, if any, and the
evidence adduced, if any, by or on behaf of the holder of the
licence or certificate in relation to those matters.

Any such inquiry or investigation may be conducted in the
manner determined by the Authority.
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42 Grounds on which alicence holder may be dealt with under this

Part

(1) Thefollowing are the grounds on which a holder of alicence
may be dealt with under this Part:

@

(b)

(©

©

©

(f)

@

(h)

that the holder has carried on the business of arepairer
in such a manner that the repair work done in
connection with that business has been below usua
trade standards,

that the licence may have been improperly obtained or,
when the licence was granted, there may have been
grounds for refusing to grant it,

that the holder has been convicted of an offence against
thisAct or theregulationsor any other Act or regulation
administered by the Minigter,

that the holder may havefailed to comply with this Act
or theregulations, acondition or restriction to which the
licenceis subject or an order of the Tribunal applicable
to the holder,

that the holder has, within the period of 10 years that
last preceded the grant of the licence, been found guilty
of an offence involving fraud or dishonesty punishable
on conviction by imprisonment for 3 months or more,

the holder of a licence has (as an adult), within the

preceding 10 years or the period of 10 years that last

preceded the grant of the licence, been found guilty of:

0] an offence involving, or relating to, stedling a
motor vehicle (within the meaning of section
154AA of the Crimes Act 1900), or

(i)  receiving, or being in unlawful possession of, a
motor vehicle (within the meaning of section
154AA of the Crimes Act 1900) or a motor
vehicle part,

that the Authority consders, in the light of evidence
acceptable to the Authority, that the holder is probably
receiving or dealing in stolen goods,

that the business to which the licence relates is being
carried on in adishonest or unfair manner,
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ey

(i)

0

()

()

(m)

(n)

()

in the case of a holder of alicence (other than a joint
licence) in respect of any class of repair work—that the
materia, financia and other resources of the holder of
the licence, together with those of the persons with
whom the holder carries on the business of arepairer in
partnership, are not sufficient to enable the holder to
carry on the business of arepairer in respect of that class
of repair work,

in the case of a holder of a joint licence in respect of
any class of repair work—the holders of the licence
together do not have sufficient materia, financia and
other resources to carry on the business of arepairer in
respect of that class of repair work,

that, if the person were not the holder of alicence, the
Authority would be required by this Act to refuse an
application by the person for alicence,

that, inthe case of abody corporate, the body corporate:

(i) isin the course of being wound up, or

(i) is a body corporate in respect of which a
receiver or other controller has been appointed,
or

(iii)  has entered into a compromise or scheme of
arrangement with its creditors,

or may, for any other reason, be unable, or is likely to
become unable, to meet the holder’ s ligbilities,

that the holder has, for aperiod of one month or more,
ceased to carry on the business to which the licence
relates at a place of business to which the licence
relates,

that the holder is contravening another Act or an
instrument made under another Act by carrying on the
business to which the licence relates at a place of
business to which the licence relates,

that the holder is, for any other reason, not a fit and
proper person to continue to hold alicence.

By way of example of the operation of subsection (1) (g), the
Authority may consider that the holder of a licence in whose
custody stolen goodsarefound is probably receiving or dealing
in stolen goods.
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Motor Trade Legislation Amendment Bill 2001

Amendment of Motor Vehicle Repairs Act 1980 Schedule 2

43 Grounds on which a certificate holder may be dealt with under

this Part

The following grounds are the grounds on which a holder of a
certificate may be dealt with under this Part:

@
()

©
©

©

(f)

@

that the holder is not competent to do repair work of the
class to which the certificate relates,

that the certificate may have been improperly obtained,
or when the certificate was granted, there may have
been grounds for refusing to grant it,

that the holder has failed to comply with any condition
or restriction to which the certificate is subject,

that the holder has been convicted of an offence against
thisAct or theregulations or any other Act or regulation
administered by the Minigter,

that the holder may have failed to comply with this Act
or theregulations, acondition or restriction to which the
certificate is subject or an order of the Tribuna
applicable to the holder,

that, if the person were not the holder of a certificate,
the Authority would berequired by this Act to refusean
application by the person for a certificate,

that the holder is, for any other reason, not a fit and
proper person to continue to hold a certificate.

44  Determination of disciplinary measures by Authority

(1) The Authority may, after complying with section 41, take any
of the following actions if satisfied that a ground exists on
which the holder of alicence or certificate may be dedt with

under this Part:
(@  reprimand the holder,
(b)  require the holder to comply within a specified time

©

with a requirement specified by the Authority, being a
requirement relating to the conduct of the business or
other activity to which the licence or certificate relates
or to any other thing regulated by or under this Act,

suspend the licence or certificate for a period not
exceeding 12 months,
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Motor Trade Legislation Amendment Bill 2001

Amendment of Motor Vehicle Repairs Act 1980

ey

©)

4)

©)

(d) in the case of the holder of a licence, disqudify the
holder or any person concerned in the direction,
management or conduct of the business to which the
licence relates from holding a licence or from being
concerned in the direction, management or conduct of
a business for the carrying on of which a licence is
required, either permanently or for such period as the
Authority thinks fit,

(¢ impose a condition or redtriction on the licence or
certificate,
(f)  cance thelicence or certificate.

Without limiting the powers conferred by subsection (1),
among the requirements that the Authority may specify under
subsection (1) (b) isarequirement that the holder of thelicence
concerned:

(@&  make an additiona contribution to the Contingency
Fund of such amount as the Authority specifies, or

(b)  indemnify the Fund to such extent as the Authority
specifiesin the event of aparticular contingency arising
concerning the activities of the holder of the licence.

Despite subsection (1), the Authority must cancel the licence
concerned if satisfied that:

(@ a mater referred to in section 42 (1) (f) has been
established, or

(b) inthe case of alicence holder that is abody corporate,
if the body corporate were not the holder of alicence,
the Director-Generd would be required by section
18 (3) (k) to refuse an application by the body corporate
for alicence.

A holder of a licence or certificate must comply with a
requirement of the Authority specified under subsection (1) (b)
within the time specified by the Authority.

Maximum penalty: 20 pendlty units.

If the Authority disqudifies the holder of a licence, the
Authority must cancel the licence.
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Motor Trade Legislation Amendment Bill 2001

Amendment of Motor Vehicle Repairs Act 1980 Schedule 2

(6)

)

®)

A cancellation or suspension of alicence or certificate under
this section takes effect on and from the day determined by the
Authority and notified in writing to the holder of the licence or
certificate.

The holder of alicence or certificate that is suspended or the
former holder of alicence or certificate that is cancelled must
return the licence or certificate to the Authority within the
period specified by the Authority when suspending or
cancelling the licence.

Maximum penalty: 20 pendlty units.

A person disguaified under this section must not, while
disqualified:

(@  hold alicence, or

(b)  be concerned in the direction, management or conduct
of abusinessfor which this Act requiresalicenceto be
held.

Maximum penalty (subsection (8)): 20 penaty units.

45 Reviews by Administrative Decisions Tribunal

)

If the Authority:

(@  refuses to grant an application for, or suspends or
cancels, alicence or certificate, or

(b)  refusesto grant an application for the amendment of a
licence, or

()  imposesor variesacondition or restriction on alicence
or certificate, or

(d)  makesarequirement under section 44 (1) (b), or

(¢ imposes a disqudification referred to in section
44 (1) (d),

the applicant, the person who holds or held the licence or

cettificate or the person disguaified may apply to the

Administrative Decisions Tribunal for areview of thedecision
of the Authority.
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Schedule 2

Motor Trade Legislation Amendment Bill 2001

Amendment of Motor Vehicle Repairs Act 1980

(2) Onanapplication for areview of adecision of the Authority to

refuse to grant alicence to a person because of afact referred
to in section 18 (3) or (5), the Administrative Decisions
Tribuna may determine that the fact should be ignored on one
or more of the following grounds:

(@ thetrividity of the acts or omissions giving rise to the
offence concerned,

(b) the time that has passed since the offence concerned
was committed,

(o)  thesubsegquent good behaviour of the offender,
(d)  any other ground prescribed by the regulations.

Part 5 Unjust conduct by repairers

46 Meaning of “unjust” conduct

For the purposes of this Part, conduct of arepairer (whether or
not the repairer is the holder of a licence or is an exempted
person) isunjugt if it is conduct:

(@&  thatisdishonest or unfair, or

(b)  that consists of anything done, or omitted to be done, in
breach of contract, whether or not proceedings in
respect of the breach have been brought, or

(o) that consgs of the contravention of this Act or the
regulations or any other Act or regulation administered
by the Minister, or

(d) that consgts of afailure to comply with a condition or
restriction to which the licence is subject or an order of
the Tribuna applicable to the holder.

47 Undertakings by repairer

(1) If it appearsto the Authority that a repairer has, in the course

of business, repeatedly engaged in unjust conduct, the
Authority may, with the consent of the Minister:

(@  request therepairer to execute adeed in terms approved
by the Authority under which the repairer gives
undertakings as to:

(i) the discontinuance of the unjust conduct, and

Page 44

© 0o No OObh wWwDNPE

e
= O

12

13

14
15
16

17

18
19
20

21
22
23

24
25
26

27

28
29
30

31
32
33



Motor Trade Legislation Amendment Bill 2001

Amendment of Motor Vehicle Repairs Act 1980 Schedule 2

48

(i)  therepairer’s future conduct, and
(iii)  the action the repairer will take to rectify the
consequencesof therepairer’ sunjust conduct, or

(b)  apply to the Tribuna under section 49.

(2) If the Authority makes a request or application under this
section, it is presumed, unless the contrary is proved, that the
Authority does so with the consent of the Minister.

(3) The following action may not be taken against a repairer, in
respect of conduct the subject of undertakings in a deed
approved under this section, if the repairer observes the
undertakings:

(@  actionunder Part 4,
(b)  an application for an order under section 49.

(4) A repairer who executes a deed under this Part must observe
the undertakings given by the repairer in the deed.

Maximum penalty: 20 pendlty units.

(5) A prosecution for an offence under subsection (4) may be
ingtituted only by the Authority with the leave of the Tribunal
given when making an order under section 49 (2).

Register of undertakings

(1) The Authority must lodge a copy of any deed executed under
this Part with the Registrar of the Tribuna and give a copy of
the deed to the repairer who executed it.

(2) The Authority must:
(@  retain al deeds executed under this Part, and

(b)  regigter the deedsin aRegister of Undertakings kept by
the Authority.

(3) The Register of Undertakings is to contain the particulars
prescribed by the regulations.
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49 Restraint of unjust conduct

@)

)

©)

4)
®)

If, on the application of the Authority, the Tribunal is satisfied
after inquiry that a repairer has repestedly engaged in unjust
conduct, the Tribunal may order the repairer to refrain from
engaging in unjust conduct in the course of carrying on the
business.

If, on the application of the Authority, the Tribunal is satisfied
that arepairer hasfailed to observe an undertaking given by the
repairer in a deed executed under this Part, the Tribuna may:

(@  order the repairer to refrain from engaging in unjust
conduct in the course of carrying on the business, and

(b)  inthecaseof an undertaking relating to action to rectify
the consequences of the repairer’ sunjust conduct, order
the repairer to observe the undertaking within the time
specified by the Tribunal in the order.

In the case of an application relating to arepairer that isabody
corporate, the Tribunal may make an order prohibiting aperson
from consenting to, or conniving at, engagement in unjust
conduct, or a breach of an undertaking under this Part by the
body corporate or any other body corporateif it issatisfied that:

(@  the person was, when the relevant unjust conduct or
breach of undertaking occurred, a director or a person
concerned in the direction, management or conduct of
the body corporate, and

(b)  thereevant conduct or breach was engaged in with the
consent or connivance of the person.

An order under this section may be subject to such conditions
as the Tribuna thinksfit.

Without limiting subsection (4), the Tribuna may impose
conditions of the following kinds:

(&  conditions asto the duration of the order,

(b)  conditionsasto the future conduct of the person subject
to the order,

() conditions specifying the action to be taken by the
repairer to rectify the consequences of the reparer’s
unjust conduct.
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Motor Trade Legislation Amendment Bill 2001

Amendment of Motor Vehicle Repairs Act 1980 Schedule 2

(6) A person must not contravene an order made under this
section.

Maximum penalty: 20 pendlty units.

50 Variation or discharge of restraining order

The Tribuna may, on the application of the Authority, vary or
discharge an order made under this Part.

[46] Section 54
Insert after section 53:

54 Investigation by Authority

(1) If the Authority is unable under section 53 to settle a dispute,
the Authority may investigate the dispute.

(2) The Authority may determine the Authority’s own procedure
for the purpose of investigating a dispute.

[47] Section 57 False or misleading statements

Insert “or in relation to any attempt to facilitate a settlement of a dispute
undertaken by the Authority under this Part” after “dispute’.

[48] Section 57
Omit “5 penalty units’. Insert instead “20 penalty units’.
[49] Section 61 General Fund
Omit “Chairperson” from section 61 (3). Insert instead “ General Manager”.

[50] Section 63 Claims against Contingency Fund
Omit “$3,000” from section 63 (2). Insert instead “ $30,000”.

[51] Section 63 (4)

Insert at the end of section 63:

(4) Theinsurer of amotor vehicle may not make aclaim under this
section in relation to alossin connection with the repair of the
motor vehicle.
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[52]

[53]

[54]

[55]

[56]

Section 64 Subrogation where claim allowed

Insert “, without the necessity for the execution of any form of conveyance
or assgnment,” before “be subrogated”.

Section 64 (2)

Insert at the end of section 64:

2

In the enforcement of any rights or remedies to which the
Authority issubrogated under subsection (1) for the purpose of
recovering an amount paid out of the Contingency Fund, the
amount is taken to be a debt due to the Authority and may be
recovered accordingly.

Section 64A

Insert after section 64:

64A  Recovery of money from directors

(1)

e

If the payment of an amount out of the Contingency Fund has
been made as a consequence of the act or omission of aperson
that is abody corporate, the Authority may, without affecting
the operation of section 64, recover, jointly or severally, from
any person who was a director or persons who were directors
of the body corporate when the act or omission occurred, the
amount of that payment as a debt in any court of competent
jurisdiction.

In any proceedings for the recovery of an amount under this
section, judgment is not to be entered against a defendant who
proves that the act or omission occurred without the
defendant’ s express or implied authority or consent.

Section 67 Investment

Omit the section.

Section 70 Delegation

Omit “section 14” from section 70 (1) (b). Insert instead “section 13”.
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[57]

[58]

[59]

[60]

[61]

Section 70 (1) (c)

Omit “or temporary employee appointed under section 12” from section

70 (1) ().

Insert instead “appointed under section 11”.

Section 73 Authority may require information

Omit “or loss assessor’ swork” from section 73 (1).

Section 73 (2)

Omit “10 pendty units’. Insert instead “20 pendty units’.

Section 74 Production of licences and certificates

Omit “1 pendty unit”. Insert instead “10 pendty units’.

Section 75B

Insert after section 75A:;

75B  Production of records

(1)

2

©)

For the purpose of ascertaining whether a person is
contravening or has contravened this Act or theregulations, an
ingpector may, oraly or by instrument in writing, require the
person to produce specified records, or records of a specified
class or description, to a specified inspector at a specified time
or within a specified period.

If an inspector requires production under this section of a
record that is not in writing, or is not written in the English
language, or is not decipherable on sight, the requirement to
produce the record is taken to be a requirement to produce, in
additionto therecord if it isin writing, or instead of arecord if
it isnot in writing, a statement written in the English language
and decipherable on sight, containing the whole of the
information in the record.

Aninspector may ingpect and take notes, copiesand extracts of
or from any record or statement produced under this section.
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[62]

[63]

[64]

(4)

Q)

(6)

For the purpose of searching for, or obtaining information
concerning, stolen motor vehicles and stolen motor vehicle
parts or accessories, a police officer has the powers of an
ingpector under this section.

A person must not refuse or fail to produce any record or
statement in accordance with a requirement made under this
section.

Maximum penalty: 20 pendlty units.
Nothing in this section limits the operation of section 75.

Section 76 Offence to obstruct inspector, police

Omit “5 pendty units’. Insert instead “ 20 penalty units’.

Section 77 Disclosure of information

Omit “10 pendty units’. Insert instead “20 pendty units’.

Sections 77A, 77B and 77C

Insert after section 77:

77A  Provision of information

@)

e
©)

It is the duty of an officer of areevant authority in charge of
any record or information, access to which by the Authority is
reasonably necessary for the proper exercise of any function of
the Authority under this Act relating to licensing, disciplinary
proceedings, investigations or law enforcement, to supply that
record or information to the Authority on request.

An officer of areevant authority is authorised by this section
to supply that record or information.

Itisthe duty of the Authority to supply to the Commissioner of
Police, or any police officer or member of the Police Service
who isauthorised by the Commissioner for the purposes of this
section, the information relating to licences and other matters
that is reasonably necessary for the performance by police
officers of their law enforcement duties.
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77B

77C

(4)

©)

(6)
)

The Authority may, in accordancewith an agreement approved
by the Minister for the purposes of this subsection and entered
into with an authority of this State or another State or Territory
or the Commonwedlth, supply to that authority a record or
information provided to the Authority under this section.

The Minister may approve an agreement for the purposes of
subsection (4) only if it relatesto one or more of thefollowing:

(@  offences, or the regulation of conduct, relating to motor
vehicles or motor vehicle repairs,

(b) law enforcement by an authority of another State or
Territory or of the Commonwedth.

This section does not apply to the supply of a record or
information to which the Criminal Records Act 1991 applies.

In this section:

relevant authority means:

(@  thePolice Service, or

(b)  the Roads and Traffic Authority, or

(¢  any other authority prescribed by the regulations for the
purposes of this definition.

Duty to report suspicious goods

The holder of alicence, or any employee of the holder, who
suspects for any reason that a motor vehicle, motor vehicle
parts or accessories or any other things in the custody of the
holder or employee in the course of the holder’s business, or
that are offered to the licensee or employee for sde, may have
been stolen or otherwise unlawfully obtained must without
delay inform an ingpector or a police officer of that suspicion.

Maximum penalty: 50 penalty units.

Retention of suspicious goods

)

An inspector or apolice officer who has reasonable grounds to
suspect that amotor vehicle, motor vehicle parts or accessories
or any other thingsin the possession of the holder of alicence
have been stolen or otherwise unlawfully obtained may, by a
notice specifying the things, prohibit the licence holder, or any
employee of the licence holder, from dtering the form of the
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ey

©)
(4)

things or disposing of them in any other way, or selling them or
otherwise parting with possession of them, for a period of
14 days after service of the notice.

A Loca Court may, on application by an inspector or police
officer, order that the effect of anotice given under this section
be extended for afurther period of up to 28 days.

More than one application may be made under subsection (2).

A licence holder, or any employee of alicence holder, must not
contravene a notice given under this section.

Maximum penalty (subsection (4)): 500 pendlty units.

[65] Section 79 Proof of certain matters not required

Omit the section.

[66] Section 82

Omit the section. Insert instead:

82 Seal of Authority

The sedl of the Authority isto be kept by the General Manager,
or by amember of the staff of the Authority authorised in that
behaf by the Generd Manager, and may be fixed to a
document only:

(@  inthepresence of the Generd Manager or that member
of the gtaff, and

(b) with an atestation by the signature of the Genera
Manager or that member of staff of thefact of thefixing
of the sedl.

[67] Section 83 Authentication of documents

Omit the section.

[68] Section 84 Protection from liability
Omit section 84 (1). Insert instead:

)

Any thing done or omitted by:
(@&  theAuthority, or
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[69]

[70]

[71]

[72]

(b)  the Council, or

(¢  any member of the Council, or
(d)  the Generd Manager, or

(e  any ingpector, or

()  any other person acting under the direction of the
Authority,

does nat, if the thing was done or omitted to be done in good
faith for the purposes of executing thisor any other Act, subject
the member, General Manager, inspector or person so acting
personally to any action, liability, claim or demand.

Section 86 Annual report

Omit the section.

Section 87 Proceedings

Omit section 87 (1) (b). Insert instead:
(b)  be disposed of summarily before a Local Court or
before the Supreme Court in its summary jurisdiction.

Section 87 (3)

Insert after section 87 (2):

(3) The maximum monetary pendty that a Loca Court may
impose in proceedings for an offence under this Act or the
regulations is the maximum penalty specified for that offence
or 100 pendty units, whichever is the lesser.

Section 87 (6)

Insert after section 87 (5):

(6) Despite subsection (5), proceedings for an offence under
section 15 may be commenced a any time within 3 years after
the time when the offence is aleged to have been committed.
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Motor Trade Legislation Amendment Bill 2001

Schedule 2 Amendment of Motor Vehicle Repairs Act 1980
[73] Section 87A
Insert after section 87:

87A  Penalty notices for certain offences

(1)

2

©)
4)

©)

(6)

()

(®)

An inspector or police officer may serve a pendty noticeon a
person if it appears to the ingpector or officer that the person
has committed an offence against this Act or the regulations,
being an offence prescribed by the regulations as a pendty
notice offence.

A pendty notice is a notice to the effect that, if the person
served does not wish to have the matter determined by acourt,
the person can pay, within the time and to the person specified
in the notice, the amount of pendty prescribed by the
regulations for the offence if dealt with under this section.

A pendlty notice may be served persondly or by post.

If the amount of penalty prescribed for an aleged offence is
paid under this section, no person is liable to any further
proceedings for the alleged offence.

Payment under this section is not to be regarded as an
admission of liability for the purpose of, and does not in any
way affect or prgjudice, any civil claim, action or proceeding
arising out of the same occurrence.

The regulations may:

(@  prescribe an offence for the purposes of this section by
specifying the offence or by referring to the provision
creating the offence, and

(b)  prescribethe amount of penalty payable for the offence
if dedlt with under this section, and

()  prescribe different amounts of pendties for different
offences or classes of offences.

The amount of a pendty prescribed under this section for an
offence is not to exceed the maximum amount of penaty that
could be imposed for the offence by a court.

This section does not limit the operation of any other provision
of, or made under, thisor any other Act relating to proceedings
that may be taken in respect of offences.
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[74]

[75]

[76]

[77]

Section 89 Regulations

Omit section 89 (1) (f). Insert instead:
()  investigations made under Part 6,

Section 89 (4)

Omit “5 pendty units’. Insert instead “ 20 penalty units’.
Section 91

Insert after section 90:

91 Review of Act

(1) The Minigter is to review this Act to determine whether the
policy objectivesof the Act remain valid and whether theterms
of the Act remain appropriate for securing those objectives.

(2) Thereview isto be undertaken as soon as possible after the
period of 2 years from the date of assent to the Motor Trade
Legidation Amendment Act 2001.

(3) A report on the outcome of the review isto be tabled in each
House of Parliament within 12 months &fter the end of the
period of 2 years.

Schedules 1 and 2
Omit the Schedules. Insert instead:

Schedule 1 Members and procedure of Council
(Section 9 (4))

Part 1 General

1 Definitions
In this Schedule:
Chairperson means the Chairperson of the Council.
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Schedule 2

Motor Trade Legislation Amendment Bill 2001

Amendment of Motor Vehicle Repairs Act 1980

Part 2 Constitution

2

Terms of office of members
Subject to this Schedule, amember holds officefor such period
(not exceeding 3 years) as is specified in the member's
instrument of agppointment, but is digible (if otherwise
qualified) for re-appointment.

Remuneration

A member is entitled to be paid such remuneration (including
travelling and subsistence alowances) as the Minister may
from time to time determine in respect of the member.

Deputies

(1) TheMinister may, fromtimeto time, gppoint apersonto bethe
deputy of a member, and the Minister may revoke any such
appointment.

(2) In the absence of a member, the member’s deputy may, if
available, act in the place of the member.
(3) Whileacting in the place of a member, a person:

(@  hasal thefunctions of the member and istakento be a
member, and

(b) is entitled to be paid such remuneration (including
travelling and subsistence alowances) as the Minister
may from time to time determine in respect of the

person.

(4) For the purposes of this clause, a vacancy in the office of a
member is taken to be an absence of the member.

Vacancy in office of member
(1) Theoffice of amember becomes vacant if the member:
@ diesor
(b)  completes aterm of office and is not re-appointed, or

()  resgnsthe office by instrument in writing addressed to
the Minister, or
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Amendment of Motor Vehicle Repairs Act 1980 Schedule 2

6

7

ey

(d) is removed from office by the Minister under this
clause, or

()  isabsent from 4 consecutive meetings of the Council of
which reasonabl e notice has been given to the member
persondly or by post, except on leave granted by the
Minister or unless the member is excused by the
Minister for having been absent from those mestings, or

) becomes bankrupt, appliesto take the benefit of any law
for the relief of bankrupt or insolvent debtors,
compounds with his or her creditors or makes an
assignment of his or her remuneration for their benefit,
or

(g becomesamentdly incapacitated person, or

(h)  isconvicted in New South Wales of an offencethat is
punishable by imprisonment for 12 months or more or
is convicted elsawhere than in New South Wales of an
offence that, if committed in New South Wales, would
be an offence so punishable.

The Minister may at any time remove a member from office.

Filling of vacancy in office of member

If the office of any member becomes vacant, a person is,
subject to this Act, to be appointed to fill the vacancy.

Chairperson and Deputy Chairperson

@)
@

©)

In the absence of the Chairperson, the Deputy Chairperson
may, if available, act in the place of the Chairperson.

While acting in the place of the Chairperson, the Deputy
Chairperson has al the functions of the Chairperson and is
taken to be the Chairperson.

The Chairperson or Deputy Chairperson vecates office as
Chairperson or Deputy Chairperson if the person:

(@ is removed from office by the Minister under this
clause, or

(b)  ceasesto be amember.
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Motor Trade Legislation Amendment Bill 2001

Schedule 2 Amendment of Motor Vehicle Repairs Act 1980

(4)

The Minister may at any time remove the Chairperson or
Deputy Chairperson from office as Chairperson or Deputy
Chairperson.

8 Disclosure of pecuniary interests

@)

e

©)

(4)

If:

(@  amember hasadirect or indirect pecuniary interest ina
meatter being considered or about to be considered a a
meeting of the Council, and

(b) theinterest appears to raise a conflict with the proper
performance of the member’s duties in relation to the
consideration of the matter,

the member mugt, as soon as possible after the relevant facts
have come to the member’ s knowledge, disclose the nature of
the interest at a meeting of the Council.

A disclosure by amember at a meeting of the Council that the
member:

(@ isamember, or isin the employment, of a specified
company or other body, or

(b) is a partner, or is in the employment, of a specified
person, or

()  has some other specified interest relating to a specified
company or other body or to a specified person,

is a sufficient disclosure of the nature of the interest in any
matter relating to that company or other body or to that person
which may arise after the date of the disclosure and which is
required to be disclosed under subclause (1).

Particulars of any disclosure made under this clause must be
recorded by the Council in abook kept for the purpose and that
book must be open at al reasonable hoursto inspection by any
person on payment of the fee determined by the Council.

After amember has disclosed the nature of an interest in any
matter, the member must not, unless the Minister or the
Council otherwise determines:

(&  bepresent during any deliberation of the Council with
respect to the matter, or
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Amendment of Motor Vehicle Repairs Act 1980 Schedule 2

9

©)

(6)

(b) takepart in any decision of the Council with respect to
the matter.

For the purposes of the making of a determination by the
Council under subclause (4), a member who has a direct or
indirect pecuniary interest in a matter to which the disclosure
relates must not:

(@&  bepresent during any deliberation of the Council for the
purpose of making the determination, or

(b) teke part in the making by the Council of the
determination.

A contravention of this clause does not invalidate any decision
of the Council.

Effect of certain other Acts

)
e

Part 2 of the Public Sector Management Act 1988 does not
apply to or in respect of the appointment of a member.

If by or under any Act provision is made:

(@&  requiring a person who is the holder of a specified
office to devote the whole of his or her time to the
duties of that office, or

(b)  prohibiting the person from engaging in employment
outside the duties of that office,

the provision does not operate to disqudify the person from
holding that office and aso the office of a member or from
accepting and retaining any remuneration payableto the person
under this Act as amember.

Part 3 Procedure

10 General procedure

The procedure for the calling of meetings of the Council and
for the conduct of business at those meetingsis, subject to this
Act and the regulations, to be as determined by the Council.
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Schedule 2

Motor Trade Legislation Amendment Bill 2001

Amendment of Motor Vehicle Repairs Act 1980

11

12

13

14

Quorum

The quorum for a meeting of the Council is a mgority of its
members, of whom one must be the Chairperson or Deputy
Chairperson.

Presiding member

(1) The Chairperson (or, in the absence of the Chairperson, the
Deputy Chairperson) isto preside at ameeting of the Council.

(2) Thepresiding member hasadeliberative vote and, in the event
of an equality of votes, has a second or casting vote.

Voting

A decison supported by a mgority of the votes cast a a
meeting of the Council a which a quorum is present is the
decision of the Council.

Transaction of business outside meetings or by telephone

(1) The Council may, if it thinksfit, transact any of its business by
thecirculation of papersamong al the members of the Council
for the time being, and a resolution in writing approved in
writing by a mgority of those members is taken to be a
decision of the Council.

(2) The Council may, if it thinksfit, transact any of its business at
amesting at which members (or some members) participate by
telephone, closed-circuit television or other means, but only if
any member who speaks on amatter before the meeting can be
heard by the other members.

(3) For the purposes of:
(@&  theapprova of aresolution under subclause (1), or
(b) ameeting held in accordance with subclause (2),

the Chairperson and each member have the same voting rights
asthey have at an ordinary meeting of the Council.

(4) A resolution approved under subclause (1) is, subject to the
regulations, to be recorded in the minutes of the meetings of the
Council.

Page 60

A WON P

© 0o ~No O

11
12
13

14

15
16
17
18
19

20
21
22
23
24

25
26
27

28
29

30
31
32



Motor Trade Legislation Amendment Bill 2001

Amendment of Motor Vehicle Repairs Act 1980 Schedule 2

[78]

[79]

[80]

[81]

(5) Papersmay be circulated among the membersfor the purposes
of subclause (1) by facsmile or other transmission of the
information in the papers concerned.

15 First meeting

The Minister may call the first meeting of the Council in such
manner asthe Minister thinksfit.

Schedule 5 Savings and transitional provisions

Insert before clause 1:

Part 1 General

Schedule 5

Insert at the end of clause 1 (1):

Motor Trade Legidation Amendment Act 2001 (but only to the
extent to which it amends this Act)

Schedule 5
Insert before clause 2:

Part 2 Provision consequent on 1998 amendments

Schedule 5
Insert before clause 3:

Part 3 Provision consequent on 1999 amendments
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Schedule 2

Motor Trade Legislation Amendment Bill 2001

Amendment of Motor Vehicle Repairs Act 1980

[82] Schedule 5

Insart after clause 3;

Part 4 Provisions consequent on 2001 amendments

4  Definitions

In this Part:

former Council means the Motor Vehicle Repair Industry
Council as congtituted under Part 2 immediately before the
reped of that Part by the 2001 amending Act.

2001 amending Act means the Motor Trade Legidation
Amendment Act 2001.

Continuation of corporate entity

The Authority isacontinuation of, and the samelegal entity as,
the former Council.

Members of former Council

(1) A person who, immediately before the reped of Part 2 of this
Act by the 2001 amending Act, held office asamember of the
former Council ceasesto hold office on that repedl.

(2) A member who ceases to hold office because of this clauseis
not entitled to any remuneration or compensation because of so
ceasing to hold office.

References to former Council

A reference in any Act (other than this Act) or in any
instrument made under any Act to the former Council isto be
read as a reference to or including the Authority, except as
provided by this Act.

Existing licences

(1) A licencein force immediately before the reped of Part 2 of
this Act by the 2001 amending Act is taken to be:

(@  alicenceissued by the Authority, and
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9

10

ey

©)

(b)  alicenceauthorising the holder to carry onthe activities
authorised by thelicenceimmediately beforethat reped.

The licence may be made subject to conditions and otherwise
dedlt with in the same way as alicenceissued by the Authority
under this Act.

However, if at any time after that reped alicenceisno longer
required under this Act to carry out a class of repair work
authorised by thelicence, thelicenceistaken to be cancelled to
the extent that it purports to authorise the carrying out of that
class of repair work.

Existing certificates

@)

ey

©)

A certificatein forceimmediately before the repeal of Part 2 of
this Act by the 2001 amending Act is taken to be:

(@  acetificate issued by the Authority, and

(b)  acetificate authorising the holder to carry out the class
of repairs authorised by the certificate immediately
before that reped.

The certificate may be made subject to conditions and
otherwise dedlt with in the same way as a certificate issued by
the Authority under this Act.

However, if a any time after that repea a certificate is no
longer required under this Act to carry out a class of repair
work authorised by the certificate, the certificate is taken to be
cancelled to the extent that it purports to authorise the carrying
out of that class of repair work.

Existing complaints and proceedings

@)

e

A complaint made to the former Council before the repea of
section 44 by the 2001 amending Act and not dealt with by the
Council immediately before that repeal isto be considered by
the Authority.

The Authority may take such action, if any, in relation to the
subject-matter of the complaint under Part 4, asamended by the
2001 amending Act, as the Authority thinks fit.
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Amendment of Motor Vehicle Repairs Act 1980

11

12

13

(3) An inquiry commenced by the former Council and not
completed immediately before the reped of section 46 by the
2001 amending Act isto be dedt with by the Authority under
section 44 asinserted by that Act.

Existing disputes

A dispute that was being investigated or dealt with by the
former Council immediately before the repeal of Part 2 by the
2001 amending Act isto be dedlt with by the Authority under
Part 6 as amended by that Act.

Existing applications

An application for a licence or certificate made, but not
determined, before the substitution of section 16 by the 2001
amending Act is to be dealt with by the Authority under this
Act as amended by that Act.

Car stealing offences

Sections 18 (1) (j) and (3) (k), 42 (2) (f) and 44 (3), asinserted
by the 2001 amending Act, do not apply to or in respect of an
act or omission giving rise to proceedings for an offence if the
act or omission occurred before the commencement of this
clause.
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Schedule 3 Amendment of other Acts

31

3.2

3.3

[1]

(Section 5)

Fines Act 1996 No 99

Schedule 1 Statutory provisions under which penalty notices
issued

Insert in alphabetical order:
Motor Vehicle Repairs Act 1980, section 87A
Registration of Interests in Goods Act 1986, section 19A

Public Finance and Audit Act 1983 No 152

Schedule 2 Statutory bodies

Omit “Motor Vehicle Repair Industry Council”.
Insert instead “Motor Vehicle Repair Industry Authority”.

Registration of Interests in Goods Act 1986 No 37

Section 17 Offences

Insert after section 17 (3):

(4) Without limiting subsection (2), for the purposes of that
subsection a registrable interest that is secured by a security
interest that secures the payment of a debt is taken to have
ceased to be aregistrable interest on the date that al principa
and interest payable in respect of the debt is repaid.
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Amendment of other Acts

(2]

Section 19A

Insert after section 19:

19A Penalty notices for certain offences

(1)

)

©)

(4)

®)

(6)

()

(®)

An authorised officer or a police officer may serve a pendty
notice on a person if:

(& it appearsto the officer that the person has committed
an offence under this Act or the regulations, and

(b)  theregulations prescribe that offence as an offence for
which a penalty notice may be issued.

A penalty notice is a notice to the effect that, if the person
served does not wish to have the matter determined by acourt,
the person may pay, within the time and to the person specified
in the notice, the penalty prescribed by the regulations for the
offenceif dealt with under this section.

A penalty notice may be served persondly or by post.

If the amount of the penalty prescribed for an aleged offence
is paid under this section, no person is liable to any further
criminal proceedings for the aleged offence.

Payment under this section is not an admission of ligbility for
the purposes of, and does not affect or pregudice, any civil
claim, action or proceeding arising out of, the same occurrence.

The regulations may:

(8  prescribe an offence for the purposes of this section by
specifying the provision creating the offence, and

(b)  prescribe the amount of pendty for an offence if dealt
with under this section, and

(c)  prescribe different amounts of pendty for different
offences or classes of offences.

The amount of pendty prescribed under this section for an
offence may not exceed the maximum amount of penalty
which could be imposed for the offence by a court.

This section does not limit the operation of any other provision
of, or made under, thisor any other Act relating to proceedings
which may be taken in respect of offences or any other matter
under this Act.
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(9) Inthissection:
authorised officer means:
(@&  theDirector-Generd, or

(b) aperson authorised in writing by the Director-General
as an authorised officer for the purposes of this section.

3.4 Statutory and Other Offices Remuneration Act 1975 (1976 No 4)

Schedule 2 Public offices

Omit “Chairperson of the Motor Vehicle Repair Industry Council”.
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