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FINES AMENDMENT BILL 2013

Bill introduced on motion by Mr Andrew Constance, read a first time and printed.
Second Reading

Mr ANDREW CONSTANCE (Bega—Minister for Finance and Services) [12.37 p.m.]: |
move:
That this bill be now read a second time.

People who have accumulated debts in this State should pay their fair share and pay what
they owe. This legislation will ensure that we have a "cop on the beat" to protect taxpayers
and protect those who do the right thing. Those on this side of the House believe that
government holds taxpayers' money on trust. The O'Farrell Government treats taxpayers'
money with respect. This bill will ensure that those who do the right thing are not paying for
those who do not. The State Debt Recovery Office [SDRO] is currently responsible for
enforcing fines and recovering outstanding fines debt in New South Wales. The Fines
Amendment Bill 2013 seeks to abolish the State Debt Recovery Office and vest its functions
and powers in a new position: Commissioner of Fines Administration.

The bill will enable the commissioner to more efficiently enforce fines and better recover
State debt. Overdue fines represent money that could be used to build schools, hospitals and
vital infrastructure across New South Wales. The Government is providing the commissioner
with the power necessary to do the work that the residents of New South Wales expect and
deserve.

<17>

The State Debt Recovery Office [SDRO] is a statutory body corporate with functions relating
to the administration of penalty notices, enforcement of fines and recovery of debts due to the
State. It is part of the Office of State Revenue [OSR] within the Department of Finance and
Services. Since coming to Government, the O'Farrell Government has overseen the merging
of the Office of State Revenue debt recovery functions in relation to fines, taxes and benefits
into a single debt management business unit using the name State Debt Recovery.

These functions are currently the statutory responsibility of the State Debt Recovery Office in
relation to fines, and of the Chief Commissioner of State Revenue in relation to taxes and
benefits. The Executive Director of the Office of State Revenue holds statutory positions as
both the Chief Commissioner of State Revenue and the Director of the State Debt Recovery
Office. Along with other reforms in the Office of State Revenue, this has delivered significant
financial benefits to the State. The Office of State Revenue recovers an average of $1 million
of debt from overdue fines each business day, compared to $750,000 per day 24 months ago.
The amount of debt from overdue fines as at 30 June 2013 was the lowest level of debt since
30 June 2004. Prudent management by the O'Farrell Government has protected taxpayers and
delivered value for New South Wales, in stark contrast to the lacklustre approach under
Labor, who presided over 16 years of financial mismanagement.

The bill abolishes the State Debt Recovery Office and vests its statutory functions in a new
position: Commissioner of Fines Administration. Savings and transitional provisions ensure
that any actions by or in respect of the State Debt Recovery Office, including legal
proceedings, are taken to have been done by or in respect of the Commissioner of Fines
Administration. Although it is desirable to maintain a formal functional separation between
collecting civil debts and the enforcement of fines payable for breaches of the law, greater
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integration of the management of all debt administered by the Office of State Revenue can
also provide benefits and enhance the capability of the Office of State Revenue to provide
debt management services to other government agencies. For example, experienced tax
investigators could provide valuable assistance in the examination of a fine defaulter to
determine the person's financial circumstances and ability to satisfy the fine.

The bill therefore provides for the appointment of authorised officers to exercise enforcement
functions under the Fines Act, including examination of fine defaulters. This is similar to the
existing provisions for authorised officers under the Taxation Administration Act. The bill
authorises the Commissioner of Fines Administration to engage contractors to assist in fines
debt recovery. This is consistent with the powers available to the Chief Commissioner of
State Revenue for the purposes of administering taxation laws, and will facilitate the use of
private sector debt recovery agents to improve the rate of collection of debts. These
contractors are currently used for non-statutory debt collection functions, and the amended
provisions will allow the Office of State Revenue to use these contractors to exercise
specified statutory functions, such as serving notices and orders.

To the extent that this proposal would entail the provision of personal information about fine
defaulters to contractors, privacy rights are already protected by confidentiality requirements
in the Fines Act and by existing contractual arrangements. These protections will, of course,
continue. The bill makes numerous consequential amendments to other Acts and regulations
to replace references to the "State Debt Recovery Office" with references to the
"Commissioner of Fines Administration". The bill also contains important provisions to
ensure that fines imposed for breaches of the law can be enforced against interstate residents.
If an offence under New South Wales law is committed by a person who resides outside the
State, many of the enforcement actions that would otherwise be available to the
Commissioner of Fines Administration cannot currently be used. As a result, of the more than
60,000 New South Wales fines payable by interstate residents each year, more than 40,000
remain unpaid after 12 months.

The total for outstanding fines payable by interstate residents is currently approximately $97
million. That is not good enough. This is money the people of New South Wales should get
back and these changes will help ensure that more of this money is collected—money that
can be invested in our essential services and infrastructure. The State Debt Recovery Office
has improved the rate of recovery of interstate fines in recent years, but a comprehensive
solution cannot be implemented without the cooperation of other States and Territories in
providing for reciprocal enforcement of interstate fines. In March 2008, the Standing
Committee of Attorneys-General gave in-principle approval to a system of mutual
recognition of fines to permit enforcement of those fines in accordance with the laws of the
State or Territory where the fine defaulter resides.

In November 2010, the Commonwealth passed amendments to the Service and Execution of
Process Act 1992 to facilitate interstate enforcement of court fines. The bill amends the Fines
Act to complement the Commonwealth provisions by providing for interstate enforcement of
fines payable under penalty notices or similar administrative processes. The provisions would
authorise the Commissioner of Fines Administration: to take recovery and enforcement
action under the Fines Act in relation to fines imposed by or under the laws of other States
and territories; to request authorities in other States and Territories with reciprocal legislation
in place to take recovery and enforcement action in relation to New South Wales fines; and to
enter into operational and financial arrangements with authorities in other States and
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Territories in relation to those matters.

In New South Wales the enforcement process for both court-imposed fines and fines under
penalty notices currently commences with the making of an enforcement order by the State
Debt Recovery Office. The bill applies the same process to the enforcement of interstate fines
following a request by the fines enforcement agency of the other State or Territory. An
enforcement order would only be made if the fine defaulter has a relevant connection with
New South Wales, such as being resident in New South Wales, having a driver licence from
or registered motor vehicle in New South Wales, having debts due in New South Wales, or
owning property in New South Wales. The fines would then be enforced using the same
enforcement actions that apply to New South Wales fines. These include suspension or
cancellation of the offender's driver licence or vehicle registration and civil enforcement such
as property seizure, garnishing wages and community service.

Amounts paid to the Commissioner of Fines Administration in respect of interstate fines
would be applied in the same manner as amounts paid under other enforcement orders, being,
firstly, toward New South Wales enforcement costs; secondly, toward any outstanding New
South Wales fines; and the balance toward the interstate fine payable to the referring agency.
Allowing the Commissioner of Fines Administration to retain enforcement costs will ensure
that the additional cost to the Office of State Revenue of collecting interstate fines is
recovered. The scheme introduced by the bill also authorises the Commissioner of Fines
Administration to request the enforcement of New South Wales fines in other participating
jurisdictions.

The Commissioner of Fines Administration would only request an interstate fine enforcement
agency to enforce a New South Wales fine if enforcement action by the Commissioner of
Fines Administration has not been or is unlikely to be successful in satisfying the fine and the
fine defaulter has a relevant connection with that other jurisdiction. Enforcement could only
occur in one jurisdiction at a time, so that the Commissioner of Fines Administration would
not be permitted to take or continue any enforcement action under the Fines Act while the
fine is subject to enforcement interstate. Other operational and financial arrangements would
be dealt with by agreement between the Commissioner of Fines Administration and the
relevant authority of the other State or Territory.

The bill contains four other provisions to improve the enforcement of fines. The first measure
is to facilitate a trial of enforcement of amounts payable under Victims Restitution Orders.
This Government is on the victim's side. We want to ensure that victims are looked after and
that offenders pay what they owe—this bill is part of measures to that end. The Government
recently introduced legislation to establish a new Victims Support Scheme to address delays
and cost blowouts in the current Victims Compensation Scheme. A secondary problem with
the existing scheme was the inability to recover compensation amounts payable by offenders.
Last financial year $4.08 million was recovered and paid into the Victims Compensation
Fund to be used to make payments of compensation. The shortfall in funding is paid by the
taxpayer.

Under the new scheme, the Commissioner of Victims' Rights may make an order for recovery
from an offender of amounts awarded to victims as statutory compensation. The amounts
payable under these Victims Restitution Orders will be recovered by the Commissioner of
Victims' Rights and paid into the Victims Support Fund. These amounts can only be
recovered as judgement debts, with limited enforcement options available. The Auditor-
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General noted in his report to Parliament that of $310 million in restitution debts owing by
offenders at 30 June 2012, only $19.7 million was likely to be recovered. It is clear that some
offenders are avoiding their obligations to pay restitution. These offenders need to be held to
account and the O'Farrell Government is bringing forward this bill to protect the rights of
victims and ensure they receive what they are due.

The O'Farrell Government will implement a trial under which the Commissioner of Fines
Administration will recover restitution debts using the fine enforcement processes in the
Fines Act. The wide range of enforcement action available to the Commissioner of Fines is
anticipated to result in a significantly improved recovery rate, which will be good news for
victims. Amounts recoverable under the equivalent scheme in Queensland are enforced as if
they were court fines. New South Wales victims compensation levies, which are separately
payable as part of the funding for the compensation scheme, are already enforceable as fines
by the Commissioner of Fines.

<18>

The bill amends the Fines Act to provide that an amount payable under a restitution order can
be recovered as a fine for the purposes of the trial, as an alternative to recovery under the
Victims Rights and Support Act. Imprisonment for failure to pay the debt will not be an
option.

The trial will commence almost immediately and will be limited to 1,000 matters with a total
outstanding debt value of approximately $10 million. After six months the commissioner will
provide the Department of Attorney General and Justice with a report on the progress of the
trial, and an evaluation including a cost-benefit analysis will be conducted after 12 months to
determine whether to implement the process on a permanent basis. The trial can be extended
by regulation but any permanent transfer of responsibility to the commissioner would be
subject to a further legislative amendment.

The bill extends the types of enforcement actions that may be taken in relation to fines
imposed for driving offences. One of the principles behind the introduction of the Fines Act
was that a privilege granted by the State, being the right to drive on State roads, can be
withdrawn if the person defaults on an undertaking to the Crown, being the payment of a fine.
As a consequence, the first action required to be taken when a fine enforcement order is made
is the suspension of the fine defaulter's driver licence. Interstate and international visitors to
New South Wales are exempt from the requirement to hold a New South Wales driver licence
if they hold a current Australian driver licence issued in another jurisdiction or a current
foreign driver licence. These visiting driver privileges can be withdrawn by Roads and
Maritime Services [RMS] in some circumstances, but not as a result of failing to pay a fine.

It is anomalous that people who reside outside the State can retain the privilege of driving on
New South Wales roads in circumstances where that privilege would be withdrawn from a
New South Wales resident, especially when the fine default relates to traffic offences
committed on New South Wales roads. It is recognised that withdrawal of New South Wales
driver privileges would have little effect on one-off interstate or international visitors who
have defaulted on a fine. However, there are still many thousands of regular users of New
South Wales roads with visiting driver privileges who incur multiple penalty notices but
escape payment of the fines, including some with debts of many thousands of dollars.

The bill provides that the commissioner can direct Roads and Maritime Services to withdraw
the person's visiting driver privileges if the fine defaulter is subject to two or more
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enforcement orders relating to traffic or parking offences. Roads and Maritime Services
would be required to notify the person in writing, consistent with the existing procedures for
withdrawal of visiting driver privileges. The standard enforcement costs payable for
enforcement action taken by Roads and Maritime Services, which is currently $40, would be
payable.

The bill removes a procedural delay affecting the enforcement of some fines. One of the
options available for the commissioner to recover outstanding fines is to make payment
instalment arrangements with the fine defaulter. It is common for people with multiple
outstanding fines to agree to a payment instalment plan covering all of their fines. If a fine
defaulter who is subject to an existing enforcement order receives a court-imposed fine or
penalty notice in respect of a further offence, the amount of the new fine cannot be
incorporated into the payment instalment plan until there has been a default in payment of the
new fine. These fine defaulters will often request inclusion of the new fine in the payment
instalment plan as they are unlikely to be able to pay the new fine on time in addition to their
existing instalment payments. The requests are usually to increase the number of instalments
payable rather than increase the amount of the instalments.

Voluntary early enforcement is already available but only for people who are in receipt of a
Commonwealth benefit from Centrelink and who can make direct debit payments under
Centrepay. In other cases, arrangements cannot be made until the new fine is overdue. The
bill therefore amends the Fines Act to allow an enforcement order to be made prior to default
in payment of a fine if the person in receipt of the fine is subject to a current fine enforcement
order and the early enforcement is for the purpose of agreeing to a combined payment
instalment plan.

As approximately 40 per cent of people on payment instalment plans default, the standard
enforcement costs payable on the making of an enforcement order, which is currently $65,
would apply subject to the existing discretion for the commissioner to waive costs. As these
costs would still apply if early enforcement is not available, they do not represent an
additional cost to fine defaulters and will not raise any additional revenue. People who apply
for voluntary enforcement are advised that once an enforcement order is issued, they will not
be able to elect to have the liability for the fine reviewed or to have the fine referred to a
court.

Finally, the bill introduces a provision to allow the commissioner to reallocate overpayments
towards amounts payable under other fine enforcement orders in force in relation to the same
person. This extends the currently limited power to reallocate, but will be subject to a right to
a refund of the reallocated money to ensure that reallocation does not cause financial hardship
to a person who has overpaid by mistake. In conclusion, the Fines Amendment Bill continues
the Government's record of improving the administration and enforcement of fines. It will
enable more efficient administration of fines by the Office of State Revenue and improve the
recovery of fines debts due to New South Wales by interstate residents. This bill shows the
respect that the O'Farrell Government has for the taxpayer and protects those who do the right
thing. This bill helps ensure that those who do the right thing are not paying for those who do
not. I commend the bill to the House.

Debate adjourned on motion by Ms Noreen Hay and set down as an order of the day for
a future day.



