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Clause 1 Apprenticeship and Traineeship Bill 2001

Part 1 Preliminary

The Legidature of New South Wales enacts.

Part 1 Preliminary

1 Name of Act
This Act isthe Apprenticeship and Traineeship Act 2001.

2 Commencement
This Act commences on a day or days to be appointed by
proclamation.

3 Definitions

(1) Wordsand expressionsthat are defined in the Dictionary at the end of
this Act have the meanings given to them by the Dictionary.

(2) Notesincluded in this Act do not form part of this Act.
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Apprenticeship and Traineeship Bill 2001 Clause 4

Apprenticeships and traineeships Part 2
Preliminary Division 1

Part 2 Apprenticeships and traineeships

Division 1 Preliminary

4 Vocational training guidelines

(1) The Director-Generd may from time to time issue guidelines
(vocational training guidelines) inrelation to the exercise of functions
under this Act by personsinvolved in the administration of this Act.

(2) Itistheduty of any person involved in the administration of this Act
to comply with the requirements of the vocationa training guidelines.

(3) Copies of each vocationd training guideline must be made available
for public ingpection on the Internet and, during ordinary office hours,
at the offices of the Department.

5 Recognised trade and traineeship vocations
(1) The Commissioner, by order published in the Gazette:

(@  may designate any vocation to be arecognised trade vocation
in connection with the establishment of apprenticeships under
thisAct, and

(b)  may designate any vocation (including any vocation that forms
part of a recognised trade vocation) to be a recognised
traineeship vocation in connection with the establishment of
traineeships under this Act.

(2) In making such an order, the Commissioner must comply with the
relevant vocationa training guidelines.

6 Vocational training orders

(1) The Commissioner may from time to time make orders (vocational
training orders) specifying the following matters in relation to the
required training for a particular recognised trade vocation or

recognised traineeship vocation:
(@&  theappropriatetermor termsfor gpprenticeshipsor traineeships
in that vocation,
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Clause 6

Part 2

Division 1

Apprenticeship and Traineeship Bill 2001

Apprenticeships and traineeships
Preliminary

2

3

(4)
)

(6)

(b) the appropricte probationary period or periods for
gpprenticeships or traineeships in that vocation, having regard
to the term or terms specified for them under paragraph (),

() the appropriate quaification or qudifications that may be
awarded in relation to an apprenticeship or traineeship in that
vocation,

(d) any other training to be provided in addition to the training
required for an appropriate qualification,

()  such other matters relating to the training of apprentices or
trainees in that vocation as the Commissoner considers
appropriate.

The appropriate term to be specified in avocationa training order in

relation to an apprenticeship or traineeship may vary according to:

(@  specified training that has previoudy been completed by the
proposed apprentice or trainee, and

(b)  specified qudifications that have previoudy been awarded to
the proposed apprentice or trainee, and

(o)  specified conditions to be complied with by the proposed
employer, or by the proposed apprentice or trainee, under an
gpprenticeship or traineeship.

In making a vocational training order, the Commissioner:
(&  must consult with the relevant industry groups, and
(b)  must comply with the vocational training guidelines.

Notice of the making of avocationa training order must be published
in the Gazette.

Such anotice must identify the order, indicate when the order isto take
effect, contain brief particulars of the substance of the order and state
that a copy of the order may be obtained from the offices of the
Department.

Copies of each vocationa training order must be made available for
public inspection on the Internet and, during ordinary office hours, at
the offices of the Department.
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Apprenticeship and Traineeship Bill 2001 Clause 7

Apprenticeships and traineeships Part 2
Establishment of apprenticeships and traineeships Division 2
Division 2 Establishment of apprenticeships and traineeships

7 Applications to establish apprenticeships and traineeships

1)

2

3

An employer who employs a person as an apprentice or trainee may,
with the person’s consent, apply to the Commissioner for the
establishment of:

(@&  an apprenticeship in arecognised trade vocation, or

(b)  atraineeship in arecognised traineeship vocation (including a
recognised traineeship vocation that is, or forms part of, a
recognised trade vocation).

Within 28 days after the date on which an employer employs aperson
as an apprentice or trainee, the employer mug, if he or she has not
aready done so, apply to the Commissioner for the establishment of
the relevant apprenticeship or traineeship.

Maximum penaty: 20 pendty units.
The gpplication:

(@  must beaccompanied by such detailsas may be required by the
relevant vocational training order in relation to:

0] the proposed training contract, as executed by the
prospective employer and prospective apprentice or
trainee, and

(i)  theproposedtraining plan, asendorsed by theregistered
training organisation by which the training is to be
provided, and

(b)  must identify theindustria award or agreement that appliesto
the apprenticeship or traineeship concerned, and

()  must indicate the date on which the prospective apprentice or
trainee began to work, or will begin to work, for the employer
as an apprentice or trainee, and

(d) in the case of an apprenticeship that the relevant industrial
award or agreement provides may be undertaken as a trainee
gpprenticeship, must indicatewhether or not the apprenticeship
isto be undertaken as a trainee apprenticeship, and
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Clause 7

Part 2

Division 2

Apprenticeship and Traineeship Bill 2001

Apprenticeships and traineeships
Establishment of apprenticeships and traineeships

8

4)

)

(6)
()

1)

2

(¢ inthe case of an application by an employer who proposes to
place the apprentice or trainee with a host employer from the
commencement of the apprenticeship or traineeship, must
indicate the name and address of the host employer with whom
the apprentice or trainee isinitialy to be placed, and

()  inthe case of an application for a traineeship, must indicate
whether the prospective trainee is an existing worker trainee.

The training contract referred to in subsection (3) (@) (i) must be
prepared in accordance with the relevant vocational training order and,
in particular, must indicate the term of the proposed apprenticeship or
traineeship.

Thetraining plan referred to in subsection (3) (a) (ii) must be prepared
in accordance with the relevant vocationd training order and, in
particular, must indicate:

(@ thearrangementsfor the provision of training to the apprentice
or trainee that have been agreed to by the employer and the
registered training organisation by which the training is to be
provided, and

(b)  theappropriate quaification or qualifications to be awarded to
the apprentice or trainee in reation to the proposed
gpprenticeship or traineeship.

An application under this section may not be made by a prohibited
employer.

Theregul ations may make provision for or with respect to applications
under this section.

Applications to be dealt with by Commissioner or Tribunal

The Commissioner must deal with an application for the establishment
of an apprenticeship or traineeship:

(& by approving the application, or

(b) by dismissing the application, or

() by referring the application to the Tribundl.
The Tribunal must deal with areferred application:
(@ by approving the application, or

(b) by dismissing the application.
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Apprenticeship and Traineeship Bill 2001 Clause 8

Apprenticeships and traineeships Part 2
Establishment of apprenticeships and traineeships Division 2

(3) TheCommissioner may, butisnot required to, deal with an application

made more than 28 days after the date on which the prospective
gpprentice or trainee began working for the employer as an apprentice
or trainee.

(4) As soon as practicable after an application is determined, the

Commissioner must notify the applicant of the determination.

9 Dismissal of certain applications
(1) An gpplication for establishment of an apprenticeship or traineeship

2

must be dismissed unless the Commissioner or Tribunal, as the case
may be, is satisfied:

(@  that the employer can provide the work-based component of
the required training in the relevant vocation, and

(b)  inthe case of an application by an employer who proposes to
place the apprentice or trainee with a host employer from the
commencement of the apprenticeship or traineeship, that the
host employer with whom the apprentice or trainee isinitialy
to be placed is available to provide appropriate training to the
apprentice or trainee.

An agpplication for the establishment of a trainee apprenticeship may
be dismissed if the Commissioner or Tribunal, as the case may be, is
satisfied that a trainee apprenticeship is ingppropriate in the
circumstances of the case, despite the fact that the relevant industrial
awvard or agreement recognises that the apprenticeship may be
undertaken as a trainee apprenticeship.

10 Vocational training directions

1)

2

When dealing with an application for the establishment of an
gpprenticeship or traineeship, the Commissioner or Tribuna, as the
case may be, may issueadirection (avocational training direction) in
relation to the proposed apprenticeship or traineeship.

A vocationd training direction may do any one or more of the

following:

(@ it may reduce or extend the term of the apprenticeship or
traineeship,

(b) it may approve dternative training to be undertaken by the
gpprentice or trainee.

Page 7



Clause 10

Part 2

Division 2

Apprenticeship and Traineeship Bill 2001

Apprenticeships and traineeships
Establishment of apprenticeships and traineeships

11

12

3)

(4)

In making a vocational training direction, the Commissioner or
Tribund:

(@  must haveregard to any relevant training that the apprentice or
trainee has received:
0] whether as an apprentice or trainee or otherwise, and
(i)  whether in the particular vocation or in some other
vocation, and
(i)  whether in New South Wales or esewhere, and

(b)  may haveregard to any other matter that the Commissioner or
Tribunal considers relevant, and

()  must comply with the vocational training guidelines.

If avocational training direction is made that affects the provisions of
the proposed training contract:

(@& a copy of the contract (appropriately amended) must be
returned to the applicant for execution, and

(b) theapplication isnot to be further dedlt with until the contract
(as amended) is duly executed and returned to the
Commissioner.

Withdrawal from apprenticeship or traineeship during probationary
period

(1)

2

At any time during the apprentice’s or trainee' s probationary period,
and whether or not atraining contract is in force, either the employer
or the apprentice or trainee may, by notice in writing addressed to the
other, withdraw from the apprenticeship or traineeship.

An application for the establishment of an apprenticeship or
traineeship is taken to have been withdrawn, and need not be dedlt
with, if noticeis given to the Commissioner, before the application is
dedlt with, that the empl oyer or the apprentice or trainee haswithdrawn
from the apprenticeship or traineeship during the probationary period.

Training contracts are binding

1)
2

A training contract has effect asif it were adeed duly executed by the
employer and the apprentice or trainee.

Subject to section 11:

(@ the training contract for a full apprenticeship binds the
employer and the apprentice:

Page 8



Apprenticeship and Traineeship Bill 2001 Clause 12

Apprenticeships and traineeships Part 2
Establishment of apprenticeships and traineeships Division 2

()

©

0] from the time the employer is notified that the
establishment of the apprenticeship has been agpproved,
or

(i)  fromthe end of the probationary period,

whichever is the later, until the end of the term of the
apprenticeship, and

the training contract for a trainee apprenticeship binds the
employer and the apprentice from the time the employer is
notified that the establishment of the apprenticeship has been
approved until the apprentice ceases to be in the employ of the
employer, and

the training contract for a traineeship binds the employer and

the trainee:

0] from the time the employer is notified that the
establishment of the traineeship has been approved, or

(i)  fromthe end of the probationary period,

whichever is the later, until the end of the term of the
traineeship.

(3) Any time during which an employer has employed a person as an
apprentice or trainee is taken to form part of the term of the person’s
gpprenticeship or traineeship.

13 Duties of employers under apprenticeships and traineeships

(1) Theemployer of an apprentice or trainee must, in accordance with the
relevant training plan, take al reasonable steps.

@

()

to enable the apprentice or trainee to receive the work-based
component of the required training, in particular by providing
all necessary facilities and opportunities to acquire the
competencies of the vocation concerned, and

to enable the apprentice or trainee to obtain an appropriate

qudification for that vocation, in particular:

0] by releasing the apprentice or trainee as required for
attendance at the relevant registered training
organisation, and

(i) by liasng with the relevant registered training
organisation in relation to the apprentice' s or trainee’s
attendance and participation in the training provided by
the relevant registered training organisation.
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Clause 13 Apprenticeship and Traineeship Bill 2001
Part 2 Apprenticeships and traineeships
Division 2 Establishment of apprenticeships and traineeships
(2) The employer of an apprentice or trainee must discharge his or her

obligations under the apprenticeship or traineeship as an employer of
the apprentice or trainee.

14 Duties of employers using host employment arrangements

1)

2

3

(4)

An employer that places an apprentice or trainee with ahost employer
under a host employment arrangement remains liable to fulfill the
obligations imposed on the employer by this Act, but istaken to have
fulfilled those obligations if they have been fulfilled by the host
employer.

Without limiting subsection (1), an employer that places an apprentice
or traineewith ahost employer under ahost employment arrangement:

(@  must place the apprentice or trainee with host employersin a
manner that ensures that the apprentice or trainee receives the
work-based component of therequired trainingin al aspects of
the apprenticeship or traineeship, and

(b)  must properly superviseany such host employer initsprovision
of the required training to the apprentice or trainee, in
particular:

0] by ensuring that the host employer releases the
gpprentice or trainee as required for attendance at the
relevant registered training organisation, and

(i) by liasing with the relevant registered training
organisation in relation to the apprentice’s or trainee’'s
attendance and participation in thetraining provided by
the relevant registered training organisation.

An employer must not knowingly place an apprentice or trainee with
a host employer who is a prohibited employer.

Maximum penaty: 20 pendty units.

A prohibited employer must not accept an apprentice or trainee under
ahost employment arrangement.

Maximum penalty (subsection (4)): 20 penalty units.

15 Duties of employers to notify Commissioner of certain matters

1)

In relation to each apprentice or trainee that he or she employs, an
employer must notify the Commissioner of the following matters
within 14 days after the matter arises:
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Apprenticeship and Traineeship Bill 2001 Clause 15

Apprenticeships and traineeships Part 2
Establishment of apprenticeships and traineeships Division 2

@

()
©
(d)

©

(f)

any injury to the apprentice or trainee that adversaly affectsthe
gpprentice’s or trainee's ability to continue or complete the
gpprenticeship or traineeship,

any failure by the apprentice or trainee to make satisfactory
progressin learning the competencies of the relevant vocation,

any change in the registered training organisation attended by
the apprentice or trainee,

any failure by the apprentice or trainee to participate in, or
make satisfactory progress in, the training provided by the
relevant registered training organisation,

in the case of an employer who placesthe apprentice or trainee

with host employers, any matter that islikely to have an adverse

effect on the completion of the apprenticeship or traineeship by

the apprentice or trainee, including:

0] any difficulties encountered by the employer in finding
host employers, and

(i)  any difficultiesencountered by the apprentice or trainee
in relation to any host employer, whether in relation to
training or employment or otherwise,

in the case of a trainee apprentice, any termination of
employment of the apprentice or trainee by the employer.

(2) An employer must also notify the Commissioner of the following
meatters within 14 days after the matter arises:

@

()

any change in the name under which the employer carries on
business or in the address from which the employer carries on
business,

any change in the nature of the employer's business that
adversely affects the employer’s ability to comply with his or
her obligations under this Act.

16 Duties of apprentices and trainees under apprenticeships and
traineeships

(1) Anapprenticeor trainee must, in accordance with therelevant training
plan, make all reasonable efforts:

@
()

to acquire the competencies of the vocation concerned, and

to obtain an gppropriate qualification or qualifications for that
vocation.
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Clause 16 Apprenticeship and Traineeship Bill 2001

Part 2 Apprenticeships and traineeships
Division 2 Establishment of apprenticeships and traineeships

(2) An apprentice or trainee must discharge his or her obligations under
the apprenticeship or traineeship as an employee of the employer.

17 Conditions of training and employment for persons employed as
apprentices and trainees

An employer that employs a person as an apprentice or traineein a
recognised trade vocation or recognised traineeship vocation:

(@  must provide work-based training in accordance with the
relevant vocationa training order for that vocation, and

(b)  must employ the person under conditions no less favourable
than those set by the provisions of the relevant industrial award
or agreement,

whether or not an gpprenticeship or traineeship has been established
for the apprentice or trainee.

18 Extension of probationary period

On the application of the employer or the apprentice or trainee, the
Commissioner may extend the apprentice’ s or trainee' s probationary
period for up to a maximum of 3 months beyond the initia period
specified in the rlevant vocationd training order.

19 Attendance at registered training organisation

Time spent by an apprentice or trainee in attending the training
provided by arelevant registered training organisation istaken to form
part of the time required by the relevant training contract to be spent
in discharging the apprentice's or trainee's obligations under the
contract.

Division 3 Transfer, variation, suspension, cancellation and
completion of apprenticeships and traineeships

20 Transfer of apprenticeships and traineeships

(1) An application for approva to the transfer of an apprenticeship or
traineeship may be made to the Commissioner by the prospective
employer.

(2) The Commissioner must ded with the application:
(@& by approving the application, or
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Apprenticeship and Traineeship Bill 2001 Clause 20

Apprenticeships and traineeships Part 2

Transfer, variation, suspension, cancellation and completion of Division 3
apprenticeships and traineeships

21

3

(4)

)

(6)

()

8

(b) by dismissing the application, or

() by referring the application to the Tribundl.
The Tribunal must deal with areferred application:
(@& by approving the application, or

(b) by dismissing the application.

Approval to thetransfer isnot to be given unless the Commissioner or
Tribunal, as the case may be, is satisfied:

(@ that the prospective employer has the ability to provide
appropriate training in the relevant vocation, and

(b) that the apprentice or trainee, and the apprentice’ s or trainee’s
existing employer, consent to the transfer of the apprenticeship
or traineeship.

The Commissioner must send a notice to the apprentice’ sor trainee’s
existing employer requesting the empl oyer to notify the Commissioner
whether or not the employer consents to the transfer.

If the Commissioner does not receive any reply to such a request
within 21 days after the date on which the notice was sent, the consent
of the existing employer is taken to have been given.

If the application for transfer is approved, all rights and obligations
conferred or imposed on an employer by the relevant training contract
cease to be the rights and obligations of the existing employer and
become the rights and obligations of the prospective employer.

Subsection (7) does not affect any rights or obligationsin relaion to
meatters arising before the transfer was approved, and any such rights
and obligations remain the rights and obligations of the existing
employer.

Variation of training contracts and training plans

1)

2

3

An application for the variation of atraining contract or training plan
may be made to the Commissioner by the employer and the apprentice
or traineg, or by ether of them aone.

In the case of an application for the variation of atraining plan, the
application must be endorsed with the consent of the relevant
registered training organisation to the proposed variation.

The Commissioner must dea with an application:
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Clause 21

Part 2
Division

3

Apprenticeship and Traineeship Bill 2001

Apprenticeships and traineeships

Transfer, variation, suspension, cancellation and completion of
apprenticeships and traineeships

22

(4)

)

(6)

()

(@ by approving the application, or

(b) by dismissing the application, or

() by referring the application to the Tribunal.

The Tribunal must deal with areferred application:

(@& by approving the application, or

(b) by dismissing the application.

In the case of an application made by only one of the parties, the
Commissioner must send a notice to the other party requesting the

party to notify the Commissioner whether or not the party consentsto
the variation.

If the Commissioner does not receive any reply to such a request
within 21 days after the date on which the notice was sent:

(@  theconsent of the party to whom the notice was sent istaken to
have been given, and

(b)  approva of the application for variation is taken to have been
given on the expiry of the 21-day period.

If the application for variation of atraining contract or training planis
approved, the training contract or training plan istaken to bevaried in
accordance with the approval.

Suspension and cancellation of apprenticeships and traineeships by
consent

1)

2

3)

An application for suspension or cancellation of an apprenticeship or
traineeship may be madeto the Commissioner by theemployer and the
apprentice or trainee, or by either of them aone.

In the case of an application made by both parties, the apprenticeship
or traineeship is suspended or cancelled in accordance with the
gpplication on the expiry of 7 days after the gpplication islodged with
the Commissioner, unless the Commissioner directs otherwise.

Such a direction may be given only if the Commissioner is satisfied:

(@ thatthe consent of one of the partiesto the application has been
obtained as a result of undue influence, or

(b)  oneof thepartiesto the application has, beforethe expiry of the
7-day period, notified the Commissioner that he or she
withdraws consent to the application.
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Apprenticeship and Traineeship Bill 2001 Clause 22

Apprenticeships and traineeships Part 2

Transfer, variation, suspension, cancellation and completion of Division 3
apprenticeships and traineeships

23

(4)

)

In the case of an application made by one only of the parties, the
Commissioner must send a notice to the other party requesting the
party to notify the Commissioner whether or not the party consentsto
the suspension or cancellation.

If the Commissioner does not receive any reply to such a request
within 21 days after the date on which the notice was sent:

(@  theconsent of the party to whom the notice was sent istaken to
have been given, and

(b)  the apprenticeship or traineeship is suspended or cancelled in
accordance with the application on the expiry of the 21-day
period.

Completion of apprenticeships and traineeships

(1)

2

3)

(4)

As soon as practicable after an apprentice:

(@  hascompleted hisor her term of apprenticeshipinarecognised
trade vocation, and

(b)  has been awarded an appropriate qudification by a registered
training organisation,

the Commissioner must issue the apprentice with a certificate of
proficiency for that vocation.

An apprentice who has completed his or her term of apprenticeshipin
arecognised trade vocation but has yet to be avarded an appropriate
qudification may instead be awarded a craft certificate for that
vocation.

As soon as practicable after atrainee:

(@  has completed his or her term of traineeship in a recognised
traineeship vocation, and

(b)  hasbeen awarded an appropriate qudification by a registered
training organisation,

the Commissoner must issue the trainee with a certificate of

proficiency for that vocation.

A trainee who has completed his or her term of traineeship in a
recognised traineeship vocation but has yet to be awarded an
gppropriate qudification may instead be awarded a certificate of
completion for that vocation.
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Clause 24

Part 2
Division 3

Apprenticeship and Traineeship Bill 2001

Apprenticeships and traineeships

Transfer, variation, suspension, cancellation and completion of
apprenticeships and traineeships

24  Effect of death of employer or change in partnership

(1)

2

3

Division 4

If:
(@ theemployer of an apprentice or trainee dies, and

(b)  the businessin which the apprentice or trainee was employed
is carried on by the executors or administrators for the time
being of the will or estate of the deceased employer,

the apprenticeship or traineeship is taken not to have been terminated

by the degth of the employer.

If:

(@ the employers of an gpprentice or trainee are partners in a
partnership, and

(b)  thebusinessin which the apprentice or trainee is employed is
carried on after achange in the composition of the partnership,

the apprenticeship or traineeship is taken not to have been terminated
by that change.

Unless cancellation of the apprenticeship or traineeshipisapproved by
the Commissioner onthe gpplication of those executors, administrators
or partners.

(@ therdevant training contract continues to bind them as if they
were the employers of the apprentice or trainee, and

(b)  while it does s0, they are taken to be the employers of the
apprentice or trainee for the purposes of this Act.

Additional provisions concerning recognised trade
vocations

25 Juniors not to be employed in recognised trade vocations unless

appr
D)

entices or qualified tradespersons

An employer must not employ ajunior in arecognised trade vocation
unless the junior is an apprentice or qualified tradesperson in that
vocation.

Maximum penalty: 20 pendty units.
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Apprenticeships and traineeships Part 2
Additional provisions concerning recognised trade vocations Division 4
(2) This section does not apply to:

(@ the employment of a person in a recognised traineeship
vocation that is, or forms part of, a recognised trade vocation,
or

(b)  the employment of a person in arecognised trade vocation by
aspouse or parent of the person, or

() theemployment of aperson in arecognised trade vocation, or
in any part of arecognised trade vocation, that is exempted by
the regulations from the operation of this section.

26 Commissioner may direct apprenticeship to have effect

27

1)

2

3

(4)

1)

If an employer failsto apply for the establishment of an apprenticeship
within 28 days after the employer employs ajunior as an apprentice,
the Commissioner may, on the application of the junior, direct that an
apprenticeship contract be taken to have come into effect between the
employer and the junior.

Assoon aspracticable after giving such adirection, the Commissioner:

(@ must serve a document in the form of an apprenticeship
contract (endorsed by the Commissioner to indicate that it has
been prepared pursuant to adirection under this section) on the
employer, and

(b)  must send a copy of the document to the apprentice.

Subject to this Act, an apprenticeship contract under this section:

(@  takeseffect when the document referred to in subsection (2) ()
is served on the employer, and

(b) haseffect asif it were a deed duly executed by the employer
and the apprentice.

Any time during which the employer has employed the apprentice as
an apprentice prior to the giving of the direction referred to in
subsection (1) istaken to form part of the term of the apprenticeship.

Remuneration of adult apprentices

If:

(@  anapprenticeship is established in arecognised trade vocation
for an adult, and
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Clause 27

Part 2
Division

4

Apprenticeship and Traineeship Bill 2001

Apprenticeships and traineeships
Additional provisions concerning recognised trade vocations

Division 5

2

3)

(4)

(b)  thereisno adult award in force, but thereis ajunior award in
force, in relation to that vocation,

then, until an adult award comesinto forcein relation to that vocation,
the minimum rate of remuneration for the person is to be the
maximum rate set by the junior award for apprentices who are at the
same stage of gpprenticeship in that vocation.

A rate of remuneration set by this section has effect asif it formed part
of an industrid award or agreement that applied to the person for
whom it is set, and any remuneration payable under this section may
be recovered accordingly.

This section does not apply to an apprenticeship between an employer
and an apprentice if the employer is a parent or guardian of the
apprentice.

In this section:

adult award means an industrial award or agreement under which a
rate of remuneration is set for apprentices who are adults (that is,
persons who are not juniors).

junior award means an industrial award or agreement under which a
rate of remuneration is set for apprentices who are juniors.

General

28 Register of apprenticeships and traineeships

1)
2

The Commissioner is to establish and maintain a register of
gpprenticeships and traineeships.

The register must contain such of the following information as is
relevant to each apprenticeship or traineeship established under this
Act:

(@  thenamesand addresses of the employer and the gpprentice or
trainee,

(b) the date on which the apprenticeship or traineeship was
approved,

() the recognised trade vocation or recognised traineeship
vocation for which the apprenticeship or traineeship is
established,
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Apprenticeship and Traineeship Bill 2001 Clause 28

Apprenticeships and traineeships Part 2
General Division 5
(d) the appropriate qudification or qualifications that may be

C)
(f)

@
(h)

0)
)
()

awarded to the apprentice or trainee in relation to the
gpprenticeship or traineeship,

the term of the apprenticeship or traineeship,

theindustrial award or agreement identified in the application
for the establishment of the apprenticeship or traineeship asthe
industrial award or agreement that appliesto the apprenticeship
or traineeship,

the date of commencement of the apprenticeship or traineeship,
the serid number of the training contract approved in relation
to the apprenticeship or traineeship,

the name of the registered training organi sation associated with
the apprenticeship or traineeship,

each date on which the apprenticeship or traineeship has been
transferred, suspended, cancelled or varied,

the date on which the apprenticeship or traineeship was
completed,

whether the trainee under a traineeship is an existing worker
trainee.

(3) Theregulations may make provision for or with respect to the manner
and form in which the register is to be kept.

29 Advertising of group training organisations
A person must not advertise or otherwise represent that a person or

body:
@
(b)

is aregistered group training organisation, or

is registered, endorsed or otherwise approved by the
Government (however expressed) to offer training or other
services under host employment arrangements,

unless the person or body concerned is a registered group training
organisation.

Maximum penaty: 10 pendty units.
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Part 2
Division

5

Apprenticeship and Traineeship Bill 2001

Apprenticeships and traineeships
General

30 Registration of group training organisations

31

(1)
2

3)

Any person or body may apply to the Commissioner to be registered
as agroup training organisation.

The Commissioner may register the applicant as a group training
organisation if satisfied, in accordance with any relevant vocational
training guidelines, that the organisation meets minimum operationa
standards.

The Commissioner may suspend or cancel the registration of aperson
or body as a group training organisation if satisfied that the person or
body no longer meets minimum operational standards.

Note. Registration of a person or body as a group training organisation may render

the person or body eligible for certain payments available under Commonwealth
or State incentive schemes.

Preservation of conditions of employment of existing worker trainees

1)

2

3)

The conditions of employment of a person who becomesregistered as
an existing worker trainee (including conditions with respect to
superannuation, accrua of leave and other entitlements) are unaffected
by the establishment of the traineeship.

Such a person:

(@  isentitled to remain employed under those conditions (together
with such variations of those conditions as are authorised by
law) as if the traineeship had not been established, and

(b)  hasthe same rights under any Act or law in relation to those
conditions asthoseto which he or shewould have been entitled
had the traineeship not been established.

In particular:

(@  thefact that apersonisregistered as an existing worker trainee
does not invoke the provisions of any industrial award or
agreement to the extent to which those provisons would
diminish the conditions (including conditions with respect to
superannuation, accrua of leave and other entitlements) to
which the person is entitled, and
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Apprenticeships and traineeships Part 2

General

Division 5

(b) thefact that a person who is registered as an existing worker
trainee compl etes atrai neeship does not authorise the empl oyer
to terminate the person’s employment with the employer.

Note. Registration of an employee as an existing worker trainee may render the

employer eligible for certain payments available under Commonwealth incentive
schemes.

32 Training contracts presumed to benefit minors

In the application of the Minors (Property and Contracts) Act 1970to
atraining contract into which aminor has entered as an apprentice or
trainee, the participation by the minor in the contract is, in the absence
of evidence to the contrary, taken to be for the benefit of the minor.

33 Apprentices and trainees not to be required to make payments or give
bonds

1)

2

Except with the consent of the Commissioner, a person must not,
whether directly or indirectly:

(8  require or permit a prospective apprentice or trainee to make
any payment, or

(b)  demand or receive any payment from a prospective apprentice
or trainee, or

()  require a prospective gpprentice or trainee to enter into any
bond or guarantee,

for or with respect to the establishment of an apprenticeship or

traineeship.

Maximum penalty: 20 pendty units.

This section does not apply to any fee charged by aregistered training

organisation for the training it provides in connection with an
apprenticeship or traineeship.

34 Effect of change in vocational training order

1)

The making of avocationa training order that amends or replaces an
earlier vocational training order does not affect any apprenticeship or
traineeship begun in accordance with the earlier order (an existing
apprenticeship or traineeship), and an existing apprenticeship or
traineeship may be continued and completed in accordance with the
earlier order asif the later order had not been made.
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Part 2 Apprenticeships and traineeships
Division 5 General

(2) Subsection (1) does not apply to the extent to which the later order
expresdy provides that it is to apply to an existing apprenticeship or
traineeship, in which case the existing apprenticeship or traineeshipis
to be continued and completed:

(@  if thelater order amends the earlier order, in accordance with
the earlier order as amended by the later order, or

(b) if the later order replaces the earlier order, in accordance with
the later order,

but to the extent only to which the later order so provides.
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Recognition of other trade qualifications Part 3

Part 3 Recognition of other trade qualifications

35 Recognition of Defence Force trade training

1)

2

3

(4)

)

In this section:
Defence Force means the Defence Force of the Commonwed th.

service adult trade training means training undertaken by a member
of the Defence Force under a scheme (not involving apprenticeship)
for the trade training of persons who are of or above the age of 17
years.

Service apprenticeship means an apprenticeship served by aperson as
amember of the Defence Force.

The Tribunal may confer with representatives of the Defence Force, on
any matter concerning service apprenticeships or service adult trade
training, with aview to ensuring that a person who has completed a
service apprenticeship or a period of service adult trade training in a
recognised trade vocation will be accorded recognition in that
vocation.

The Tribuna may determine that the course of training provided for a
class of service gpprenticeship or service adult trade training in a
recognised trade vocation is such that a person:

(@  who satisfactorily completes the course, and

(b)  who complies with such further conditions asto experience or
otherwise as the Tribuna may determine,

is adequatedly trained to pursue that vocation.

A determination under this section must be set out in an instrument
signed by the Commissioner, and a copy of the instrument must be
sent by the Commissioner to the relevant Defence Force authority.

The Commissioner must issue a certificate of proficiency or a craft
certificate, whichever is appropriate, to a person who satisfies the
Commissioner that the person:

(@  has satisfactorily completed the course of training to which
such a determination relates, and

(b) has complied with any other conditions prescribed by the
determination.
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Part 3

Apprenticeship and Traineeship Bill 2001

Recognition of other trade qualifications

36 Recognition of other qualifications

37

(1)

2
3

The Tribunal may, on the application of any person or on its own
motion, determine that a person:

(@  who hasspecified qualificationsin arecognised trade vocation
(being qudlifications obtained elsawhere than in New South
Wales), and

(b)  who complieswith such further conditions asto experience or
otherwise as the Tribuna may determine,

is adequatedly trained to pursue that vocation.

A determination under this section must be set out in an instrument
signed by the Commissioner.

The Commissioner must issue a certificate of proficiency or a craft
certificate, whichever is appropriate, to a person who satisfies the
Commissioner that the person:

(@  hasthequdificationsto which such adetermination relates, and

(b) has complied with any other conditions prescribed by the
determination.

Recognition of other trade training

(1)
2

3)

A person may apply to the Tribuna for recognition of the person’s
qudifications or experience in a particular recognised trade vocation.

If the Tribunal is satisfied that the applicant has acquired the
competencies of the recognised trade vocation, it may determine that
the applicant is adequatdly trained to pursue that vocation.

In making such a determination, the Tribunal must have regard to:

(@  thelength of time for which the applicant has been working in
the recognised trade vocation, and

(b)  the nature and duration of any instruction or training received
by the applicant in the recognised trade vocation, and

() thenatureof any qudifications held by the applicant in relation
to the recognised trade vocation, and

(d)  such other matters (including the applicant’s performance in
any examination or test set by the Tribuna) as it consders
relevant.
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Recognition of other trade qualifications Part 3

(4) A determination under this section must be set out in an instrument
signed by the Commissioner.

(5) The Commissioner must issue a certificate of proficiency or a craft
certificate, whichever is appropriate, to the person to whom the
determination relates.

38 Register of determinations

(1) The Commissioner is to establish and maintain a register of
determinations under this Part.

(2) Theregulations may make provision for or with respect to the manner
and form in which the register is to be kept.
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Part 4 Proceedings with respect to disputes and disciplinary matters
Division 1 Complaints

Part 4 Proceedings with respect to disputes and
disciplinary matters

Division 1 Complaints

39 Complaints to be made to Commissioner

(1) A complaint that a party to an apprenticeship or traineeship hasfailed
to discharge his or her obligations under the apprenticeship or
traineeship may be made:

(@& by theother party to the apprenticeship or traineeship, or
(b) by anindustry training officer who is a public servant.

(2 A complaint that a party to an apprenticeship or traineeship hasfailed
to comply with therequirements of thisAct (whether or not that failure
congtitutes an offence) may be made by an industry training officer.

(3) A complaint that aparty to an apprenticeship or traineeship hasrefused
to consent to the transfer, suspension, cancellation or variation of an
gpprenticeship or traineeship, may be made by the other party to the
gpprenticeship or traineeship.

(4) A complaint must be lodged at, or sent by post to, the offices of the
Commissioner.

40 Complaints that cannot be settled to be referred to Tribunal

(1) In the case of a complant made by one of the parties to an
gpprenticeship or traineeship, the Commissioner must attempt to bring
the parties to a settlement acceptable to each of them.

(2) If such asettlement isnot achievable, the Commissioner must refer the
complaint to the Tribunal.

(3) A complaint made by an industry training officer is to be referred
directly to the Tribunal.

41 Suspension of apprenticeships and traineeships pending hearing

(1) If theCommissioner issatisfied that the gravity of acomplaint justifies
such action, the Commissioner may suspend the relevant
apprenticeship or traineeship pending the hearing of the complaint.
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Proceedings with respect to disputes and disciplinary matters Part 4
Complaints Division 1

(2) The suspension of an apprenticeship or traineeship under this section
has effect until the complaint is withdrawn or determined.

42 Tribunal to fix time and place for hearing complaints

The Tribuna must fix atime and place for the hearing of acomplaint
and must give notice of thetime and place so fixed to the complainant
and to each of the partiesto the relevant apprenticeship or traineeship.

Division 2 Hearings

43 Parties

The partiesto the hearing of acomplaint are the complainant and each
of the parties to the relevant apprenticeship or traineeship.

44  Procedure generally

(1) TheTribuna isnot bound by therulesof law governing theadmission
of evidence but may inform itself on any matter in such manner as it
thinks fit.

(2 A hearing must be conducted with as little formality and lega
technicality as the circumstances of the case permit.

(3) A hearing must be conducted in the absence of the public.

(4) The Tribunal may from time to time adjourn a hearing to such time,
date and place, and for such reasons, as it considers fit.

45 Legal representation

(1) A party to a complaint is not entitled to be represented by a lega
practitioner except with the consent of the Tribuna and of each of the
other partiesto the hearing.

(2) Thissection:

(@  doesnot prevent aparty from being represented by anindustrial
organisation, and

(b)  does not prevent the Crown, or a party that is a corporation or
an industrid organisation, from agppearing by a legd
practitioner.
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Part 4 Proceedings with respect to disputes and disciplinary matters
Division 2 Hearings
(3) At any hearing a which the Crown, or a party that is a corporation or
an industrial organisation, appears by alega practitioner, each of the
other partiesto the hearing is entitled to be represented at the hearing
by alegd practitioner.
(4) Inthissectionindustrial organisation hasthe same meaning asit has

in the Industrial Relations Act 1996.

46 Attendance of witnesses and production of documents

47

1)

2

3

(4)

The presiding member of the Tribund:

(&  may require a person:
0] to attend a hearing for the purpose of giving evidence,
or
(i)  toproducetothe Tribuna any document that isrelevant
to ahearing,

a atime, date and place specified in a notice served on the
person, and

(b)  may require aperson who attends a hearing to be sworn for the
purpose of giving evidence on oath, and

(c) may administer an oath to a person who attends a hearing for
the purpose of giving evidence.

The Tribuna may retain possession of a document produced to it
under this section for such period as it considers necessary for the
purpose of completing the hearing.

A person (other than a public servant) who is required to attend or to
give evidence at a hearing is entitled to be paid such alowances and
expenses as may be prescribed by the regulations.

A person must not fail to comply with a requirement to attend a
hearing, or to produce a document, to the extent to which the person
is lawfully able to comply with the requirement.

Maximum penalty (subsection (4)): 5 pendty units.

Witnesses to answer questions
(1) The presding member of the Tribunal may require a person who

attends a hearing to answer any question that is reasonably related to
the hearing.

(2) A person may refuse to answer a question on the ground that the

answer might tend to incriminate the person.
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Proceedings with respect to disputes and disciplinary matters Part 4
Hearings Division 2

(3) A person:

(@ must not fail to comply with a requirement to answer a
guestion, to the extent to which the person is lawfully able to
comply with the requirement, and

(b) must not, in purported compliance with a requirement to
answer a question, make a statement that the person knows to
be fase or mideading in amaterid particular.

Maximum pendty: 5 penalty units.
(4) Subsection (3) (b) does not apply to statements made on oath.

48 Misconduct
A person must not misconduct himsalf or hersdlf at a hearing.
Maximum penalty: 5 penalty units.

49 Costs
Each party to a hearing is to bear his or her own costs of the hearing.

Division 3 Determinations

50 Conciliation

The Tribuna must not make adetermination in relation to acomplaint
made by a party to an apprenticeship or traineeship until it has
attempted to bring each of the parties to the apprenticeship or
traineeship to a settlement acceptable to dl of them.

51 Determinations
(1) The Tribuna must determine a complaint made under section 39 (1)

or (2):

(& by cautioning or reprimanding the person against whom the
complaint has been made, or

(b) by ordering the person against whom the complaint has been
made to make such redress (otherwise than by way of damages
for breach of contract) asthe Tribuna considers appropriate, or

(0 by varying, suspending or cancelling the apprenticeship or
traineeship to which the complaint relates, or
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Part 4 Proceedings with respect to disputes and disciplinary matters
Division 3 Determinations

(d) by dismissing the complaint.

(2) A complaint must not be determined as referred to in subsection
(1) (8, (b) or (c) unlessthe Tribunal is satisfied that the person against
whom the complaint has been made:

(@ haes falled to discharge his or her obligations under the
apprenticeship or traineeship to which the complaint relates, or

(b) hasfailed to comply with the requirements of this Act.

(3) The Tribuna must not suspend or cancel an apprenticeship or
traineeship under subsection (1) unlessit is satisfied that:

(@&  oneof the partiesisunlikely to discharge his or her obligations
under the apprenticeship or traineeship, and
(b) if that party isthe employer:
0] the other party is unwilling to alow another employer
to assume those obligations, or
(i)  no other employer can be found who is willing to
assume those obligations.

(4) The Tribuna must determine a complaint made under section 39 (3):

(@ by directing that the requirement for consent referred to in that
subsection be waived, or

(b) by dismissing the complaint.

(5) The Commissioner must give notice of the Tribuna’s determination
to each of the parties to the hearing.

(6) Onthe making of adetermination that varies, suspends or cancels an
apprenticeship or traineeship, the apprenticeship or traineeshipistaken
to be varied, suspended or cancdled, as the case may be, in
accordance with the determination.

52 Orders for compensation
@ If:
(@  theTribunal dismisses a complaint made by an employer, and

(b)  an apprenticeship or traineeship has been suspended by the
Commissioner pending the hearing of the complaint, and

() theemployer has, under the terms of employment between the
employer and the apprentice or trainee:
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Proceedings with respect to disputes and disciplinary matters Part 4
Determinations Division 3

2

0] failed to give to the apprentice or trainee the whole, or
any part, of any right or benefit (whether by way of
remuneration or otherwise) to which the gpprentice or
trainee would, but for the suspension, be entitled, or

(i)  failed to contribute to any superannuation scheme the
whole, or any part, of any payment which the employer
would, but for the suspension, be required to contribute
in relation to the apprentice or trainee,

the Tribuna must direct the employer to pay to the apprentice or
trainee, and to contribute to any such scheme, specified amounts
equivaent to the vaue of any right or benefit that the employer has
faled to give or the amount of any payment that the employer has
failed to contribute.

On the filing in the office or registry of a court having jurisdiction to
order payment of an amount so specified of:

(@  acopy of thedirection, certified by the Commissioner to be a
true copy, and

(b)  anaffidavit by the apprentice or trainee specifying the amount
unpaid under the direction,

the direction is taken to be ajudgment of that court for that amount.

53 Orders prohibiting employer from entering into apprenticeships and
traineeships

(1)

2

If, in determining acomplaint against an employer under section 39 (1)
or (2), the Tribund is of the opinion that it is appropriate to do so in
the public interest, the Tribunal:

(@  may make an order declaring the employer to be a prohibited
employer, either indefinitely or for a specified period, and

(b) if it does so, may make afurther order authorising the transfer
to other employers of all or specified apprenticeships and
traineeships to which the employer is party (including any
apprentice or trainee involved in the proceedings on the
complaint).

An order under this section may not be made unless the Tribunal:

(@  hasgiven notice to the employer of its intention to make such
an order, and
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Proceedings with respect to disputes and disciplinary matters
Determinations

3)

(b)  hasgiven the employer at least 21 days within which to make
submissionsto the Tribuna with respect to the proposed order,
and

()  hastaken any such submissionsinto consideration.

For the purposes of section 20 (4) (b), consent to the transfer of an
apprentice or trainee to a new employer is not required from an
existing employer the subject of an order referred to in
subsection (1) (b).
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Appeals

Part 5

Part 5 Appeals

54  Appeals to Appeal Panel

(1) An appeal to the Appeal Panel may be made, in accordance with the
regulations, from any of the following:

@

()
©

()

(€
(f)
9

(h)

()
()

any decison by the Tribuna or by the Commissioner
dismissing an application for establishment of an gpprenticeship
or traineeship,

any vocational training direction madeby the Tribunal or by the
Commissioner,

any decison by the Tribunal or by the Commissioner
dismissing an application for gpproval to the transfer of an
gpprenticeship or traineeship,

any decison by the Tribuna or by the Commissioner
dismissing an application for variation of an apprenticeship or
traineeship,

any decision by the Tribuna or by the Commissioner under
which an apprenticeship or traineeship has been varied,

any decision by the Commissioner to refuseto register aperson
as an existing worker trainee,

any decision by the Commissioner to refuseto register aperson
or body asagroup training organisation or to suspend or cancel
the registration of a person or body as a group training
organisation,

any refusa by the Commissioner to issue a certificate of

proficiency, craft certificate or certificate of completion under
Part 2 or 3,

any determination by the Tribunal under section 36 that denies
recognition of a person’s qualifications or experience in a
particular recognised trade vocation,

any decision by the Commissioner refusing to refer acomplaint
under Part 4 for determination by the Tribund,

any determination by the Tribuna in respect of a complaint
under Part 4, including any order of the kind referred to in
section 53.
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Appeals

55

2
3

(4)

)

An apped is to be dedt with by way of a new hearing, and fresh
evidence or fresh information may be given on the apped.

The provisions of Division 2 of Part 4 apply to proceedings before the
Apped Pane in the same way asthey apply to proceedings before the
Tribund.

The provisions of Division 3 of Part 4 apply to adetermination by the
Apped Pand in the same way as they apply to adetermination by the
Tribunal.

The decision of the Apped Pand isto be given effect to asif it were
the decision of the person or body in respect of whose decision,
determination, action or failure to act the appeal has been made.

Appeals to Industrial Relations Commission

(1)

2

3

4)

An apped from a decision of the Appea Pand may be made to the
Industrial Relations Commission in Court Session (the Commission),
but only by leave of the Commission.

An application for leave to appeal under this section must be made
within 6 months after the appellant is notified of the Appea Panel’s
determination or within such further period asthe Commission alows.

In dealing with the appeal, the Commission:

(@  may exercise any function that could have been exercised by
the Apped Pand in making the determination the subject of the
apped, and

(b)  isnot bound by the rules of evidence, but may inform itsdlf in
any manner it thinksfit.

The decision of the Commissionisfina and isto be given effect to as
if it were the decision of the person or body in respect of whose
decision, determination, action or failure to act the appea has been
made.
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The Commissioner for Vocational Training Division 1

Part 6 Administration

Division 1 The Commissioner for Vocational Training

56 Appointment of Commissioner

A Commissioner for Vocationd Training is to be appointed under
Part 2 of the Public Sector Management Act 1988.

57 Functions of Commissioner

The Commissioner has such functions as are conferred or imposed on
the Commissioner by or under this or any other Act.

58 Delegation by Commissioner

The Commissioner may delegate to any person, or to any person
bel onging to a specified class of persons, any of the Commissioner’s
functions, other than this power of delegation and other than the
Commissioner’s functions as a member of the Tribund.

Division 2 The Vocational Training Tribunal

59 Establishment of Tribunal
(1) ThereistobeaVocationa Training Tribunal of New South Wales.

(2) The Tribunal is to consist of at least 4 members appointed by the
Director-Genera, of whom:

(@&  oneisto bethe Commissioner, and

(b) atleast oneisto be aperson appointed to represent registered
training organisations, and

() aleast oneisto be aperson appointed to represent employers,
and

(d) atleast oneisto beaperson appointed to represent employees.
(3) The Commissioner isthe Chairperson of the Tribunal.

(4) Schedule 1 has effect with respect to the members and procedure of
the Tribund.
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60 Sittings of Tribunal

(1) For the purpose of exercising its functions under Part 4, the Tribuna
isto be congtituted by at least 4 of its members, of whom:

(@  oneisto bethe Commissioner, and

(b) atleast oneisto be amember gppointed by the Commissioner
from among the persons referred to in section 59 (2) (b), and

(o) aleast oneisto be amember appointed by the Commissioner
from among the persons referred to in section 59 (2) (c), and

(d) atleast oneisto beamember appointed by the Commissioner
from among the persons referred to in section 59 (2) (d).

(20 Equa numbers of members are to be appointed from among the
persons referred to in section 59 (2) (b), (c) and (d).

(3) Forthe purpose of exercisingitsfunctions otherwise than under Part 4,
the Tribund isto be congtituted by at least 2 of its members, of whom
oneisto be the Commissioner.

(4) Atany stting of the Tribunal, the Commissioner isto preside.

(5) The Commissioner may delegate the exercise of the Commissioner’s
functions asamember of the Tribunal to any public servant employed
within the Department, and for that purpose any such delegateistaken
to be amember of the Tribuna and isto preside at any sitting of the
Tribunal in place of the Commissioner.

(6) More than one sitting of the Tribunal may be held a any one time.

61 Functions of Tribunal

The Tribunal has such functions as are conferred or imposed on it by
or under this or any other Act.

Division 3 The Vocational Training Appeal Panel

62 Constitution of Appeal Panel
(1) Thereisto beaVocationa Training Apped Pandl.

(2) The Apped Pand isto consst of at least 4 persons appointed by the
Director-General, of whom:

(@ a least one is to be a public servant employed within the
Department,
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(b) atleast oneisto be a person appointed to represent registered
training organisations, and

() aleast oneisto beaperson appointed to represent employers,
and

(d) atleast oneisto beaperson appointed to represent employees.

(3) NothinginthisAct preventsaperson from being both amember of the
Tribunal and a member of the Appeal Panel.

(4) Schedule 2 has effect with respect to the members of the Apped
Pandl.

63 Sittings of Appeal Panel

(1) For the purpose of exercising its functions, the Appeal Pand isto be
congtituted by 4 of its members, one from each of the categories
referred to in section 62 (2) (), (b), (c) and (d).

(2) One of the members gppointed as referred to in section 62 (2) (a) isto
be the presiding member of the Appea Pand for the purposes of the
apped in respect of which the Appeal Pand is congtituted.

(3) When congtituted for the purpose of hearing and determining an
apped from a decision or determination by the Tribunal, the Appea
Panel must not be congtituted so as to include any of the persons by
whom the Tribuna was congtituted in relation to that decision or
determination.

(4) Morethan onesitting of the Appeal Panel may be held at any onetime.

64 Functions of Appeal Panel

The Appea Pand has such functions as are conferred or imposed on
it by or under this or any other Act.

Division 4 Industry training officers

65 Appointment of industry training officers

(1) TheCommissioner may appoint such persons(whether public servants
or otherwise) as the Commissioner thinks fit to be industry training
officers.
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(2) Anindustry training officer (other than a public servant) is entitled to
such remuneration as the Commissioner may, with the approva of the
Minister, determine in respect of the officer.

66 Functions of industry training officers
The functions of an industry training officer are:

@

()
©
()
©

to monitor the required training provided to apprentices and
trainees, including the training provided by host employers
under host employment arrangements and the supervision of
training by employers who make use of host employment
arrangements, and

to report to the Commissioner on the adequacy of such training,
either generdly or in aparticular case, and

to advise and assist employers in relation to the provision of
training to apprentices and trainees, and

to advise and assist gpprentices and trainees in relation to the
training being provided to them, and

to exercise such other functions as are conferred or imposed on
industry training officers by or under this Act.

67 Powers of entry to premises

(1) An industry training officer may exercise any one or more of the
following powers for the purpose of exercising the functions of such
an officer under this Act:

@

()

(©

the officer may enter any premises or place in or on which a
recognised trade vocation or recognised traineeship vocationis
conducted,

the officer may examine:

0] any plant, equipment, materiad or substance used in
relation to any such vocation, and

(i)  any document relating to any such vocation,

found in or on the premises or place,

the officer may take copies of, or extracts or notes from, any
document relating to any such vocation found in or on the
premises or place,
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68

2

3
(4)

)

(©)

()

(d) theofficer may require any person found in or on the premises
or place to produce:
0] any plant, equipment, materia or substance used in
relation to any such vocation, or
(i)  any document relating to any such vocation,

that isin the possession or under the control of that person.

A person must not fail to comply with a requirement made by an
industry training officer under subsection (1) (d).

Maximum penaty: 20 pendty units.

Anindustry training officer may exercise any power conferred by this
section at any reasonable time during normal business hours.

This section does not authorise the exercise of any power conferred by
this section in or on any residentia premises or in relation to any
person found in or on any residentia premises.

In exercising in or on any premises or place any power conferred by

this section, an industry training officer:

(@  must, if required to do so by aperson apparently occupying the
premises or place, produce to that person the officer's
certificate of identification, and

(b)  must, asfar aspracticable, avoid doing anythingwhichislikely
to impede the lawful conduct of any vocation being carried out
in or on the premises or place.

For the purposes of this section, an industry training officer is to be
issued with a certificate of identification that isin or to the effect of the
form prescribed by the regulations.

Anindustry training officer who is not apublic servant does not have,
and may not exercise, the powers conferred by this section.

Search warrants

(1)

2

An industry training officer may apply to an authorised justice for a
search warrant if the officer has reasonable grounds for believing that
a provison of this Act or the regulations is being or has been
contravened in or on any premises or place.

An authorised justice to whom such an gpplication is made may, if
satisfied that there are reasonable grounds for doing so, issue a search
warrant authorising an industry training officer named in the warrant:
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(@  toenter the premises or place, and
(b)  tosearchthe premisesor placefor evidence of acontravention
of this Act or the regulations.
(3) Part 3 of the Search Warrants Act 1985 applies to a search warrant
issued under this section.
(4) Without limiting the generality of section 18 of the Search Warrants
Act 1985, a police officer:
(@  may accompany anindustry training officer executing a search
warrant issued under this section, and
(b) may take dl reasonable steps to assist an industry training
officer in the exercise of the officer’s functions under this
section.
(5) Anindustry training officer who is not a public servant does not have,
and may not exercise, the powers conferred by this section.
(6) In this section, authorised justice has the same meaning as in the

Search Warrants Act 1985.

69 Obstruction of industry training officers

A person must not assault, delay, obstruct, hinder or impede an
industry training officer in the exercise of the officer’ sfunctions under
this Act.

Maximum penaty: 20 pendty units.
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70 False or misleading information

A person must not, in or in relation to any application under this Act,
make any statement or furnish any information that the person knows
to be false or mideading in amaterial particular.

Maximum penaty: 20 pendty units.

71 Disclosure of business information

(1) A person must not disclose any business information obtained in
connection with the administration or execution of this Act unlessthat
disclosure is made:

2

@
()
(©
()
C)

with the consent of the person from whom the information was
obtained, or

in connection with the administration or execution of this Act,
or

for the purposes of any lega proceedings arising out of thisAct
or of any report of any such proceedings, or

in accordance with a requirement imposed under the
Ombudsman Act 1974, or

with other lawful excuse.

Maximum penaty: 20 pendty units.
In this section business information means:

@
()

©

trade secrets, or

information (other than trade secrets) that is of commercial
vaue, or

information concerning the business or financia affairs of the
person from whom the information is obtained.

72 Contraventions of Act that give rise to offences

A contravention of this Act does not give rise to an offence except to
the extent to which this Act expresdy states or necessarily implies.
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73 Proceedings for offences

(1) Proceedingsfor an offence againgt this Act or theregulationsareto be
dedlt with summarily beforealocal Court congtituted by aMagistrate
sitting aone.

(2) Proceedings for an offence against this Act or the regulations are not
to be ingtituted otherwise than by:

(@  theMinigter or the Commissioner, or

(b)  aperson duly authorised by the Minister or the Commissioner
in that behaf, either generally or in a particular case.

Note. Section 382 of the Industrial Relations Act 1996 provides that the
jurisdiction of a Local Court under this section is exercisable by an Industrial
Magistrate.

74  Applications and notices

(1) An gpplication under this Act or the regulations to the Commissioner,
the Tribuna or the Appeal Pand!:

(@  must beinsuchform asmay be approved for thetime being by
the Commissioner, and

(b) must be lodged at, or sent by post to, the offices of the
Commissioner.

(2) A notice that the Commissioner is required or permitted to give to a
person may be served personaly or by means of aletter addressed to
the person at the person’s address last known to the Commissioner.

75 Fees

The matters for which fees are payable under this Act, the amount of
any such fees and the circumstances in which any such fees may be
waived, postponed or remitted are to be prescribed by the regulations.

76 Evidentiary certificates

A certificate that is signed by the Commissioner and that certifies that

on a specified date or during a specified period:

(@  aspecified person was or was not an industry training officer,
or

(b)  theprovisionsof aspecified vocationa training direction were
or were not in specified terms, or
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() aspecified person was or was not a party to an apprenticeship
or traineeship, or

(d) theprovisionsof aspecified training contract were or were not
in specified terms, or

(e a specified person was or was not registered as an existing
worker trainee, or

()  aspecified person or body was or was not a registered group
training organisation, or

(90 a specified person or body was or was not a prohibited
employer,

isadmissiblein any proceedings and is evidence of thefact or facts so

certified.

77 Liability

A matter or thing done or omitted to be done by:

@  the Commissioner, or

(b)  the Tribunal or any member of the Tribund, or

(¢ the Apped Pand or any member of the Appeal Pand, or

(d)  anindustry training officer, or

(¢  any person acting under the direction of the Commissioner, the

Tribund or the Apped Pand,

does not subject the Commissioner, any member of the Tribuna or
Apped Pand, any industry training officer or any person so acting,
personally, to any action, liability, claim or demand if the matter or
thing was done in good faith for the purposes of executing this Act.

78 Delegation by Director-General

The Director-Genera may delegate to any public servant employed
within the Department the exercise of any of the Director-Generd’s
functions under this Act, other than this power of delegation.

79 Act binds Crown

This Act binds the Crown in right of New South Wales and, in so far
as the legidative power of Parliament permits, the Crown in dl its
other capacities.
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80 Relationship with Industrial Relations Act 1996
In the event of an inconsistency between:

@

()

the provisons of this Act, or of any regulation, vocationa
training order or vocationa training direction made under this
Act, and

the provisions of the Industrial Relations Act 1996 or of any
regulation, order, award or agreement under that Act (other than
aprovision with respect to existing worker trainees),

the provisions referred to in paragraph (a) prevail to the extent of the
inconsistency.

81 Regulations

(1) TheGovernor may makeregulations, notincons stent withthisAct, for
or with respect to any matter that by this Act is required or permitted
to be prescribed or that is necessary or convenient to be prescribed for
carrying out or giving effect to this Act and, in particular, for or with

respect to:

(@  thelodgment, variation and withdrawal of applications, and

(b)  theproportion of apprenticesto skilled tradespersons who may
be employed by employersin specified trades or vocations, and

() thetraining to be provided for and undertaken by apprentices
and trainees, and

(d) thesupervision of gpprenticesand trainees by their employers,
and

(e thefacilitiesto be provided for apprentices and trainees for the
purpose of their being trained by their employers, and

()  thekeeping of progress cards and records, and

(9 theformsto be used for the purposes of this Act, and

(h)  the use of dectronic communication, electronic data storage
and dectronic signatures for the purpose of making
gpplications, sending notices and keeping records for the
purposes of this Act, and

0] any other matter relating to the training of apprentices and

trainees by their employers.

(2 A regulation may creaste an offence punishable by a penalty not
exceeding 10 pendty units.
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82

83

84

85

Repeals
The Industrial and Commercial Training Act 1989 is repealed.

Amendments

Each Act referred to in Schedule 3 is amended as set out in that
Schedule.

Savings, transitional and other provisions
Schedule 4 has effect.

Review of Act

(1) The Minigter is to review this Act to determine whether the policy
objectives of the Act remain valid and whether the terms of the Act
remain appropriate for securing those objectives.

(2) Thereview isto be undertaken as soon as practicable after the period
of 5 years from the date of assent to this Act.

(3) A report on the outcome of the review isto betabled in each House of
Parliament within 12 months after the end of the period of 5 years.
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Schedule 1 The Vocational Training Tribunal

(Section 59)

Part 1 Constitution of Tribunal

1 Definition

In this Schedule:

appointed member means a member of the Tribund referred to in
section 59 (2) (b), (c) or (d).

2 Nomination of appointed members
An agppointed member:

(@ in the case of a member appointed to represent registered
training organisations:

0] is to be nominated for appointment in the manner
prescribed by the regulations by such registered training
organisations, or by such associations of registered
training organisations, as may be so prescribed, or

(i) if nosuch nomination is made within areasonabletime
after the Director-Generd requestssuch anominationto
be made, is to be appointed by the Director-General
without the necessity for nomination, and

(b)  inthe case of amember appointed to represent employers:

0] is to be nominated for appointment in the manner
prescribed by the regulations by such employers, or by
suchindustria organisationsof employers, asmay beso
prescribed, or

(i)  if nosuch nomination is made within areasonable time
after the Director-Generd requestssuch anominationto
be made, is to be appointed by the Director-General
without the necessity for nomination, and

()  inthecase of amember appointed to represent employees:
0] is to be nominated in the manner prescribed by the
regulations by such industrial organisations of
employees as may be so prescribed, or
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(i) if nosuch nomination is made within areasonabletime
after the Director-Genera requestssuch anominationto
be made, is to be appointed by the Director-Generd
without the necessity for nomination.

3 Term of office

Subject to this Schedule, an appointed member holds office for such
period, not exceeding 5 years, as may be specified in the member’s
instrument of gppointment, but is eligible (if otherwise qualified) for
re-appointment.

4 Remuneration

An appointed member is entitled to be paid such remuneration
(including travelling and subsistence allowances) as the Minister may
from time to time determine in respect of the member.

5 Vacancy in office of appointed member
(1) An appointed member ceasesto hold office if the member:
(@ dies or
(b)  completes aterm of office and is not re-appointed, or

() redgns the office by instrument in writing addressed to the
Director-General, or

(d) isremoved from office by the Director-Generd, or
()  becomesamentdly incapacitated person, or

()  becomesbankrupt, appliesto take the benefit of any law for the
relief of bankrupt or insolvent debtors, compounds with his or
her creditors or makesan assignment of hisor her remuneration
for their benefit, or

(9 is convicted in New South Waes of an offence that is
punishable by imprisonment for 12 months or more or is
convicted esewhere than in New South Wales of an offence
that, if committed in New South Wal es, would be an offence so
punishable.

(2) An appointed member aso ceases to hold office if the person or body
by whom the member was nominated for appointment withdraws the
nomination in the manner prescribed by the regulations.
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(3) The Director-Genera may remove an appointed member from office
a any time.

6 Filling of vacancies

If the office of an appointed member becomes vacant, a person is,
subject to this Act, to be appointed to fill the vacancy.

Part 2 Procedure of the Tribunal

7 Convening meetings
A mesting of the Tribund is to be convened by the Commissioner:
(@  whenever he or she thinksfit, or
(b)  within 5 days of receipt of a written request signed by any 2
other members of the Tribund.
8 Rules for conduct of business

The procedure for the conduct of business at ameeting of the Tribunal
is, subject to this Act and the regulations, to be as determined by the
Tribund.

9 Procedure and decisions of Tribunal

(1) The Chairperson of the Tribunal is to preside a a meeting of the
Tribund.

(2) TheChairperson of the Tribuna hasadeliberative vote at any meeting
of the Tribuna and, in the event of an equality of votes, has a second
or casting vote.

10 Chairperson may act as Tribunal when other members are absent

(1) If, with respect to a matter arising a a meeting of the Tribunal, there
are no votes of the other members of the Tribunal, the Chairperson of
the Tribuna may decide the matter, in which case the matter is taken
to have been decided by the Tribunal at the meeting.

2 If:

(@  the Chairperson of the Tribunal is present at a duly convened
meeting of the Tribunal or at atime and place to which any
such mesting has been adjourned, and
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(b)  dl of the other members of the Tribunal are absent from the
meeting or from the place at that time,

any matter that the Tribunal is competent to deal with may be dedlt
with by the Chairperson, in which case the matter istaken to have been

dedt with by the Tribunal at a mesting.

11 Clauses 7-10 not to apply to proceedings under Part 4

Clauses 7-10 do not apply to the procedure of the Tribuna in the
exercise of its functions under Part 4.
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Schedule 2 The Vocational Training Appeal Panel

1

Definition

(Section 62)

In this Schedule:

appointed member means a member of the Appea Pand referred to
in section 62 (2) (b), (c) or (d).

2 Nomination of appointed members
An agppointed member:

in the case of a member appointed to represent registered
training organisations:

@

()

©

@)

(i)

is to be nominated for appointment in the manner
prescribed by the regulations by such registered training
organisations, or by such associations of registered
training organisations, as may be so prescribed, or

if no such nomination is made within areasonable time
after the Director-Generd requestssuchanominationto
be made, is to be appointed by the Director-General
without the necessity for nomination, and

in the case of amember appointed to represent employers.

@)

(i)

is to be nominated for gppointment in the manner
prescribed by the regulations by such employers, or by
suchindustria organisations of employers, asmay beso
prescribed, or

if no such nomination is made within areasonable time
after the Director-Genera requestssuch anomination to
be made, is to be appointed by the Director-General
without the necessity for nomination, and

in the case of a member appointed to represent employees:

(i)

(i)

is to be nominated in the manner prescribed by the
regulations by such industrial organisations of
employees as may be so prescribed, or

if no such nomination is made within areasonable time
after the Director-Genera requestssuch anomination to
be made, is to be appointed by the Director-Genera
without the necessity for nomination.
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3 Term of office

Subject to this Schedule, an appointed member holds office for such
period, not exceeding 5 years, as may be specified in the member’s
instrument of gppointment, but is eigible (if otherwise qualified) for
re-gppointment.

4 Remuneration

An appointed member is entitled to be paid such remuneration
(including travelling and subsistence alowances) asthe Minister may
from time to time determine in respect of the member.

5 Vacancy in office of member
(1) Theoffice of an appointed member becomes vacant if the member:

(@ dies or
(b) completesaterm of office and is not re-appointed, or

() redgns the office by instrument in writing addressed to the
Director-General, or

(d) isremoved from office by the Director-Generd, or
(¢  becomesamentdly incapacitated person, or

()  becomesbankrupt, appliesto takethe benefit of any law for the
relief of bankrupt or insolvent debtors, compounds with his or
her creditors or makesan assignment of hisor her remuneration
for their benefit, or

(9 is convicted in New South Wales of an offence that is
punishable by imprisonment for 12 months or more or is
convicted elsewhere than in New South Wales of an offence
that, if committed in New South Wales, would be an offence so
punishable.

(2) An appointed member also ceases to hold officeif the person or body
by whom the member was nominated for appointment withdraws the
nomination in the manner prescribed by the regulations.

(3) The Director-Generd may remove an appointed member from office
at any time.
6 Filling of vacancy in office of member

If the office of an appointed member becomes vacant, a person is,
subject to this Act, to be appointed to fill the vacancy.
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Sche

31

3.2

3.3

[1]

[2]

dule 3 Amendment of other Acts

(Section 83)

Casino Control Act 1992 No 15

Section 101 Apprentices and trainees permitted entry to casino

Omit “Industrial and Commercial Training Act 1989”.
Insert instead “ Apprenticeship and Traineeship Act 2001”.

Dentists Act 1989 No 139

Section 57 Practice of dentistry by unregistered person

Omit “Industrial and Commercial Training Act 1989”.
Insert instead “ Apprenticeship and Traineeship Act 2001”.

Industrial Relations Act 1996 No 17

Section 6 Definition of industrial matters

Omit the Note to the section. Insert instead:

Note. The Apprenticeship and Traineeship Act 2001 deals with
apprenticeships and traineeships. Section 80 of that Act provides that that
Act (and regulations, orders and directions under that Act) prevail over this
Act (and regulations, orders, awards and agreements under this Act) to
the extent of any inconsistency.

Section 83 Application of Part

Omit “gpprentice or trainee (within the meaning of the Industrial and
Commercial Training Act 1989)” from section 83 (3).

Insert instead “ apprentice or trainee (other than an existing worker trainee)
within the meaning of the Apprenticeship and Traineeship Act 2001”.
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3]

[4]

34

[1]

[2]

35

Section 126 Stand-down orders—suspension of payment of
remuneration

Omit “apprentice or trainee within the meaning of the Industrial and
Commercial Training Act 1989” from section 126 (5).

Insert instead “ gpprentice or trainee (other than an existing worker trainee)
within the meaning of the Apprenticeship and Traineeship Act 2001”.

Section 382 Jurisdiction of Chief and other Industrial Magistrates

Omit “Industrial and Commercial Training Act 1989” from section 382 (1).
Insert instead “ Apprenticeship and Traineeship Act 2001”.

Liquor Act 1982 No 147

Section 116A Offences by minors in hotels, nightclubs and restaurants

Omit “Industrial and Commercial Training Act 1989” from section
116A (1A).
Insert instead “ Apprenticeship and Traineeship Act 2001”.

Section 116B Offences by licensees in relation to minors

Omit “Industrial and Commercial Training Act 1989” from section
116B (4).
Insert instead “ Apprenticeship and Traineeship Act 2001”.

Pay-roll Tax Act 1971 No 22

Section 10A Exemptions from pay-roll tax of wages of apprentices

Omit “Industrial and Commercial Training Act 1989” wherever occurring
in section 10A (1) and (2).
Insert instead “ Apprenticeship and Traineeship Act 2001”.

Page 53



Apprenticeship and Traineeship Bill 2001

Schedule 3 Amendment of other Acts

3.6

[1]

(2]

[3]

[4]

[5]

3.7

Registered Clubs Act 1976 No 31

Section 45 Unauthorised persons using defined premises of registered
club

Omit “Industrial and Commercial Training Act 1989” from section 45 (3).
Insert instead “ Apprenticeship and Traineeship Act 2001”.

Section 50 Restrictions on sales etc of liquor by registered clubs
Omit “Industrial and Commercial Training Act 1989” from section 50 (4).
Insert instead “ Apprenticeship and Traineeship Act 2001”.

Section 50A Minors not permitted in poker machine areas

Omit“Industrial and Commercial Training Act 1989” from section 50A (3).
Insert instead “ Apprenticeship and Traineeship Act 2001”.

Section 51 Consumption of liquor or operation of poker machines by
persons under 18 years

Omit “Industrial and Commercial Training Act 1989” from section 51 (3).
Insert instead “ Apprenticeship and Traineeship Act 2001”.

Section 52 Prohibition on persons under 18 years being in bars

Omit “Industrial and Commercial Training Act 1989” from section 52 (3).
Insert instead “ Apprenticeship and Traineeship Act 2001”.

Search Warrants Act 1985 No 37

Section 10 Definitions

Omit from the definition of search warrant:

section 90 of the Industrial and Commercial Training
Act 1989,

Insert instead, in aphabetical order of Acts:
section 68 of the Apprenticeship and Traineeship Act 2001,
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3.8

[1]

[2]

3.9

[1]

[2]

3]

Shops and Industries Act 1962 No 43

Section 104 Definitions

Omit the definitions of Apprentice and Trainee apprentice.

Section 107 Exemption from application of Division

Omit “or a probationer for apprenticeship or trainee apprentice’.

Insert instead “ (within the meaning of the Apprenticeship and Traineeship
Act 2001)".

Vocational Education and Training Accreditation Act 1990 No 120

Section 4 Definitions

Omit the definitions of declared calling and declared trade from section
4 ().

Insert instead, in aphabetica order:

recognised trade vocation has the same meaning as it hasin
the Apprenticeship and Traineeship Act 2001.

recognised traineeship vocation has the same meaning as it
has in the Apprenticeship and Traineeship Act 2001.

Section 12 Accreditation

Omit “declared trade or declared caling” from section 12 (2A).

Insert instead “recognised trade vocation or recognised traineeship
vocation”.

Section 15 Accreditation

Omit “declared trade or declared caling” from section 15 (2A).

Insert instead “recognised trade vocation or recognised traineeship
vocation”.
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[4]

3.10

3.11

Section 22P Universities taken to be registered providers in relation to
certain vocational courses

Omit “declared trades and declared callings’.

Insert instead “recognised trade vocations and recognised traineeship
vocations’.

Workers Compensation Act 1987 No 70

Section 158 Insurance for trainees

Omit the definition of traineein section 158 (1). Insert instead:

trainee means aperson who isatrainee (other than an existing
worker trainee) within the meaning of the Apprenticeship and
Traineeship Act 2001.

Workplace Injury Management and Workers Compensation
Act 1998 No 86

Section 150 Insurance for trainees

Omit the definition of trainee in section 150 (1). Insert instead:

trainee means a person who isatrainee (other than an existing
worker trainee) within the meaning of the Apprenticeship and
Traineeship Act 2001.
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Schedule 4 Savings, transitional and other provisions

(Section 84)

Part 1 Preliminary

1 Regulations

(1) The regulations may contain provisions of a savings or transitiona
nature consequent on the enactment of the following Acts:

this Act

(2) Suchaprovision may, if the regulations so provide, take effect on the
date of assent to the Act concerned or alater date.

(3) To the extent to which such a provision takes effect on a date that is
earlier than thedate of itspublication inthe Gazette, the provision does
not operate o as.

(@  todffect, in amanner prgudicia to any person (other than the
State or an authority of the State), the rights of that person
existing before the date of that publication, or

(b)  toimpose liabilities on any person (other than the State or an
authority of the State) in respect of anything done or omitted to
be done before the date of that publication.

Part 2 Provisions conseguent on enactment of
Apprenticeship and Traineeship Act 2001

2 Definition
In this Pert:
the 1989 Act meansthelndustrial and Commercial Training Act 1989.

3 Delegations

A function that, immediately before the commencement of this clause,
was del egated by the Commissioner under section 15 of the 1989 Act
is taken to have been delegated under section 58 of this Act.
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4 Vocational Training Board

(1) The Vocationd Training Tribuna established under this Act is a
continuation of the Vocationa Training Board established under the
1989 Act.

(2) Each person who, immediately before the commencement of this
clause, was a member of the Vocationd Training Board under the
1989 Act is taken to have been appointed as a member of the
Vocational Training Tribunal under this Act for the balance of hisor
her term of officeasamember of the VVocationd Training Board under
the 1989 Act.

5 Training officers

A person who, immediately before the commencement of this clause,
was a training officer under the 1989 Act is taken to have been
gppointed as an industry training officer under this Act.

6 Declared trades and callings

(1) A vocationthat,immediately beforethe commencement of thisclause,
was a declared trade under the 1989 Act is taken to be a recognised
trade vocation under this Act.

(2) A vocationthat, immediately beforethe commencement of thisclause,
was adeclared calling under the 1989 Act is taken to be arecognised
traineeship vocation under this Act.

7 Vocational training orders

A vocdaiona training order that, immediately before the
commencement of this clause, was in force under the 1989 Act is
taken to have been made under this Act.

8 Vocational training guidelines

A vocationd training guiddine that, immediately before the
commencement of this clause, was in force under the 1989 Act is
taken to have been issued under this Act.

9 Applications for establishment of apprenticeships and traineeships

An application for the establishment of an apprenticeship or
traineeship that had not been finally determined under the 1989 Act
before the commencement of this clause isto be dedlt with under the

Page 58



Apprenticeship and Traineeship Bill 2001

Savings, transitional and other provisions Schedule 4

1989 Act asif this Act had not been enacted and, for that purpose, the
Vocationd Training Tribuna may exercise the functions of the
Vocationd Training Board under the 1989 Act.

10 Vocational training directions

A vocationa training direction under the 1989 Act is taken to be a
vocationa training direction under this Act.

11 Application of sections 12 and 19

12

1)

2

(1)

2

3)

Section 12 (3) of this Act extends to any time during which an
employer has employed aperson asan apprentice or trainee before the
commencement of that subsection.

Section 19 of this Act extendsto any time during which an apprentice
or trainee has attended a relevant registered training organisation, in
relation to his or her apprenticeship or traineeship, before the
commencement of that section.

Apprenticeships and traineeships

A trainee gpprenticeship under the 1989 Act (including a trainee
apprenticeship arising under clause 9) is taken to be a trainee
gpprenticeship under this Act.

An indentured apprenticeship under the 1989 Act (including an
indentured apprenticeship arising under clause 9) istaken to be afull
apprenticeship under this Act.

A traineeship under the 1989 Act (including a traineeship arising
under clause 9) istaken to be atraineeship under this Act.

13 Transfers and variations

Any application for the assignment or variation of an apprenticeship
or traineeship that had not been finally determined under the 1989 Act
before the commencement of this clauseisto be dealt with under the
1989 Act asif this Act had not been enacted and, for that purpose, the
Vocational Training Tribunal may exercise the functions of the
Vocationd Training Board under the 1989 Act.
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14

15

16

17

18

19

Certificates

Any craft certificate, certificate of completion or certificate of
proficiency granted under the 1989 Act is taken to be the
corresponding craft certificate, certificate of completion or certificate
of proficiency under this Act.

Complaints

Any complaint that had not been finally determined under the 1989
Act before the commencement of this clauseisto be dedt with under
the 1989 Act asif this Act had not been enacted and, for that purpose,
the Vocationd Training Tribuna under this Act may exercise the
functions of the VVocational Training Board under the 1989 Act.

Determination of complaints

Any determination of the Vocationa Training Board under Part 4 or
5 of the 1989 Act is taken to be a determination by the Vocationa
Training Tribunal under Part 4 or 3, respectively, of this Act.

Appeal Panel

(1) The Apped Pand established under this Act is a continuation of the
Appea Pand established under the 1989 Act.

(2) Each person who, immediately before the commencement of this
clause, wasamember of the Appeal Panel under the 1989 Act istaken
to have been appointed as a member of the Apped Pand under this
Act for the balance of his or her term of office as a member of the
Appea Pand under the 1989 Act.

Appeals

Any apped that had not been finaly determined under the 1989 Act
before the commencement of this clause isto be dedlt with under the
1989 Act asif this Act had not been enacted and, for that purpose, the
Apped Panel under this Act may exercise the functions of the Appea
Panel under the 1989 Act.

Determination of appeals

Any determination of the Appeal Panel under Part 6 of the 1989 Act
istaken to be adetermination by the Appea Panel under Part 5 of this
Act.
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20

21

22

23

24

25

Certificates of identification

Any certificate of identification under section 89 of the 1989 Act is
taken to be a certificate of identification under section 67 of this Act.

Search warrants

Any search warrant under section 90 of the 1989 Act istakento bea
search warrant under section 68 of this Act.

Evidentiary certificates

Any evidentiary certificate under section 96 of the 1989 Act is taken
to be an evidentiary certificate under section 76 of this Act.

Regulation

Any regulation in force under the 1989 Act immediately before the
commencement of this clause is taken to have been made under this
Act, and may be amended or repealed accordingly.

Construction of references
Subject to the regulations, in any Act or instrument:
(@  areferenceto the 1989 Act extendsto this Act, and

(b) areferenceto aprovison of the 1989 Act for which thereisa
corresponding provision in this Act extends to the
corresponding provision of this Act, and

() areferenceto any act, matter or thing referred to in aprovision
of the 1989 Act for which thereisacorresponding provisonin
this Act extends to the corresponding act, matter or thing
referred to in the corresponding provision of this Act.

General saving
Subject to the regulations:

(@  anything begun before the commencement of this clause under
aprovision of the 1989 Act for which there is a corresponding
provision in this Act may be continued and completed under
the 1989 Act asif this Act had not been enacted, and

(b)  subjectto paragraph (a), anything done under aprovision of the
1989 Act for which there is a corresponding provision in this
Act (including anything arising under paragraph () istakento
have been done under the corresponding provision of this Act.
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(Section 3)

Appeal Paned means the Vocational Training Appea Pane
constituted by section 62.

apprentice means an employee who is party to an apprenticeship
contract, and includes a person who is employed as an apprentice but
in respect of whom an apprenticeship contract is not yet in force.

apprenticeship means an apprenticeship established under Division 2
of Part 2.

apprenticeship contract means a training contract under which an
gpprenticeship is established.

appropriate qualification, in relation to an apprenticeship or
traineeship, meansaqualification that pursuant to avocational training
order may be awarded by a registered training organisation for
successful completion of the required training for that apprenticeship
or traineeship.

certificate of identification means a certificate of identification issued
under section 67.

certificate of completion means a certificate of completion issued
under section 23 in relation to a recognised traineeship vocation.

certificate of proficiency means a certificate of proficiency issued
under section 23, 35, 36 or 37 in relation to a recognised trade
vocation or recognised traineeship vocation.

Commissioner means the Commissoner for Vocational Training
referred to in section 56.

craft certificate means a craft certificate issued under section 23, 35,
36 or 37 in relation to a recognised trade vocation.

Department means the Department of Education and Training.
Director-General means the Director-Genera of the Department.
employer, in relation to an apprentice or trainee, means:.

(@ in the case of an agpprentice or trainee who is party to an
gpprenticeship or traineeship contract, the person who is, under
that contract, the employer of the apprentice or trainee, or

(b)  inthe case of an apprentice or trainee in respect of whom no
such contract isin force, the person by whom the apprentice or
trainee is for the time being actually employed.
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exercise afunction includes perform a duty.

existing worker trainee means a trainee who is identified as an
exiging worker trainee in the register of apprenticeships and
traineeships.

full apprenti ceship meansan apprenti ceship under which theemployer
undertakes to employ the agpprentice for the whole of the term of the
apprenticeship.

function includes power, authority and duty.

host employer means a person or body with whom an apprentice or
traineeis placed for training under a host employment arrangement.

host employment arrangement means an arrangement under which
the employer of an apprentice or trainee places the apprentice or
trainee with ahost employer for training, supervisesthe host employer
initsprovision of training and monitors the progress of the apprentice
or trainee during training.

industrial award or agreement means.

(@  anindustrid instrument within the meaning of the Industrial
Relations Act 1996, or

(b)  anaward or agreement made or entered into in accordancewith
the provisions of the Workplace Relations Act 1996 of the
Commonwedlth.

industry training officer means an industry training officer appointed
under section 65.

junior means a person who is under the age of 21 years.

probationary period, in relation to a person who is employed in a
recognised trade vocation or recognised traineeship vocation, means.

(@  the period specified in the vocational training order for that
vocation or, if that period is extended under section 18, that
period as so extended, or

(b) if an application for the establishment of an apprenticeship or
traineeship in that vocation:
0] is made before the end of that period, or that period as
S0 extended, and
(i)  the Commissioner’sor Tribuna’s determination of the
applicationisnot made until after theend of that period,
or that period as so extended,
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the period ending on the date on which the person’s employer
is notified of the Commissioner’s or Tribuna’s determination
of the application,

being in ether case the period beginning on the date on which the
person begins working for the employer as an apprentice or traineein
that vocation.

prohibited employer means an employer with respect to whom an
order isin force under section 53 and:

(@  inthe case of an employer that is a corporation, includes a
reference to any person who, when the corporation became
subject to the order, was a director of the corporation or was
concerned in the management of the corporation’s business,
and

(b) in the case of an employer that is a partnership, includes a
reference to any person who, when the partnership became
subject to the order, was a partner in the partnership or was
concerned in the management of the partnership’s business.

public servant means an officer or temporary employee within the
meaning of the Public Sector Management Act 1988.

qualified tradesperson, in relation to a recognised trade vocation,
means:

(@  apersonwho hasacraft certificate or certificate of proficiency
for that vocation, or

(b) aperson who has quaifications and experience that, pursuant
to adetermination under section 35, 36 or 37, entitle the person
to a craft certificate or certificate of proficiency for that
vocation.

recognised trade vocation means a vocation that is desgnated as a
recognised trade vocation by an order in force under section 5.

recognised traineeship vocation means a vocation that is designated
as a recognised traineeship vocation by an order in force under
section 5.

register of apprenticeships and traineeships means the register
referred to in section 28.

registered group training organisation means a person or body that
is registered as a group training organisation as referred to in
section 30.
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registered training organisation has the same meaning as registered
provider in the Vocational Education and Training Accreditation
Act 1990.

required training, in relation to an apprentice or trainee who is
employed in a recognised trade vocation or recognised traineeship
vocation, means:

(@ the training that an apprentice or trainee is required by a
vocationa training order to undertake in connection with that
vocation, or

(b) if avocational trainingdirection allowsthe apprenticeor trainee
to undertake dternative training, that aternative training.

trainee means an employee who is party to atraineeship contract, and

includes a person who isemployed asatrainee but in respect of whom
atraineeship contract is not yet in force.

trainee apprenticeship means an apprenticeship under which the

employer does not undertake to employ the agpprentice for the whole

of the term of the apprenticeship.

traineeship meansatraineeship established under Division 2 of Part 2.

traineeship contract means a training contract under which a
traineeship is established.

training contract means a contract entered into for the purpose of
establishing an apprenticeship or traineeship.

Tribunal means the Vocational Training Tribuna of New South
Wales congtituted by section 59.

vocational training direction means a direction in force under
section 10.

vocational training guiddine means a guideline in force under
section 4.

vocational training order means an order in force under section 6.
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