First print

.‘31@5@‘\ \
W

New South Wades

Poultry Meat Industry Amendment
(Price Determination) Bill 2002

Explanatory note

This explanatory note relates to this Bill as introduced into Parliament.

Overview of Bill

The object of thisBill isto amend the Poultry Meat Industry Act 1986 so as.

(& to provide a system for making determinations that set out prices to be paid
to growers for certain kinds of poultry, and

(b) to authorise certain things for the purposes of the Trade Practices Act 1974
of the Commonweslth (Trade Practices Act) and the Competition Code of
New South Wales (Competition Code), and

(c) to make other minor or consequential amendments.
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Poultry Meat Industry Amendment (Price Determination) Bill 2002

Explanatory note

Outline of provisions
Clause 1 sats out the name (also called the short title) of the proposed Act.

Clause 2 provides for the commencement of the proposed Act on aday or daysto
be appointed by proclamation.

Clause 3isaforma provision giving effect to the amendmentsto the Poultry Meat
Industry Act 1986 (the principal Act) set out in Schedule 1.

Schedule 1 Amendments

Pricing
Schedule 1 [1] amends section 3 to insert definitions that are used in the following
proposed provisions.

Schedule 1 [3] amends section 6 to enable the Poultry Meat Industry Committee
(the Committee) to determine, with the approval of the Minister, base rates for
designated poultry (within the meaning of the principa Act) grown in batches of
1,000 or more (batch poultry).

Schedule 1 [5] inserts proposed section 7 (1A) to clarify that agreements under the
principa Act may provide for payment for batch poultry through apool fund (pool
fund payment agreement) or by direct payment.

Schedule 1 [6] amends section 8 to limit the power of the Committeein relation to
approving forms of agreement. A form of pool fund payment agreement must not
be approved unless the agreement identifies the pool fund or funds from which
payment to agrower is to be made and unless a copy of the rules of the pool fund
has been lodged with the Committee.

Schedule 1 [8] substitutes Part 4 of the principal Act to provide a system of
payments to growers for batch poultry.

Proposed section 10 enables the Committee to determine from time to time,
subject to the Minister’s approval, the base rates to be used in working out the
amounts to be paid by processorsto growersfor batch poultry. Different rates may
be determined for different classes of batch poultry depending on factors such as
methods of payments, kinds of designated poultry, growing conditions and regions.
All determinations approved by the Minister must be published in the Gazette and
made available for ingpection by processors and growers during business hours.
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Explanatory note

Proposed section 11 alows processors to establish, maintain and administer pool
fundsfor the purpose of paying growers. It aso sets out what must be stated in the
rules that are to govern the pool fund and how variations to those rules may be
made.

Proposed section 12 specifies the amount that must be paid into the pool fund by
the processor in relation to batch poultry delivered to it by a grower under a pool
fund payment agreement.

Proposed section 12A deals with what must be paid to a grower for batch poultry
ddlivered to a processor under a pool fund payment agreement.

Proposed section 12B refers to payment for batch poultry which would have been
normaly paid out of a pool fund but is excluded from its operation by agreement
of the grower and processor.

Proposed section 12C specifiesthe amount that must be paid to agrower for batch
poultry delivered by the grower to aprocessor under an agreement that providesfor
payment otherwise than by means of a pool fund.

Proposed section 12D prevents processors and growers from contracting out of the
provisions of Part 4 of the principal Act.

Proposed section 12E dlows inspection of the records of a pool fund by a pool
member and enables regulations to be made in relation to the audit of the fund's
accounts.

Trade Practices Act

Part 1V of the Trade Practices Act deals with regtrictive trade practices by trading
or financia corporations. The Part contains provisions that proscribe or regulate
agreements and conduct that are aimed at procuring and maintaining competition
in trade and commerce. Among other things, the Part providesthat agreementsthat
have, or are likely to have, the effect of substantially lessening competition are
unenforceable. The Competition Code extends the application of Part IV of the
Trade Practices Act in New South Wales to persons other than corporations.

In determining whether there has been a contravention of the restrictive trade
practice provisions of the Trade Practices Act or Competition Code, certain actsare
to be disregarded. For example, a thing done in New South Wales is to be
disregarded if thethingis specified in, and specifically authorised by, an Act passed
by the Parliament or regulations made under such an Act. Schedule 1 [7] inserts
proposed section 9A to specifically authorise the following:

(& any agreementsenteredinto between growersand processorsfor the purposes
of the principa Act,
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Explanatory note

(b) the conduct of growers and processors in negotiating and entering into any
such agreements,

(c) theconduct of growers and processors in performing any such agreements,
(d) theconduct of growers and processorsin relation to pool funds and rules,

(e) theconduct of growers and processors in agreeing on, or negotiating, a base
rate to be proposed by them for consideration of the Committee.

Miscellaneous

Schedule 1 [2] provides that notes included in the principa Act do not form part
of it.

Schedule 1 [10] enables the Committee to transact its business at meetings by
telephone, close-circuit television or other means.

Schedule 1 [12] enables regulations of a savings or trandtional nature to be made
as a consequence of the proposed Act. Schedule 1 [11] makes a consequential
amendment.

Schedule 1 [13] enacts savingsand transitional provisionsrelating to existing funds
operatingin the nature of pool funds. It also validates certain determinations, orders
and payments made under the principa Act before the commencement of the
relevant provision.

Schedule 1 [4] and [9] are consequential amendments arising from the proposed
definition of batch poultry.
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A Bill for

An Act to amend the Poultry Meat Industry Act 1986 with respect to the price to
be paid to growers for certain kinds of poultry, authorising certain things for the
purposes of the Trade Practices Act 1974 of the Commonwedlth and the
Competition Code of New South Wales, and for other purposes.




Clause 1 Poultry Meat Industry Amendment (Price Determination) Bill 2002

The Legidature of New South Wales enacts:

1 Name of Act

This Act is the Poultry Meat Industry Amendment (Price
Determination) Act 2002.

2 Commencement
This Act commences on a day or days to be appointed by
proclamation.

3 Amendment of Poultry Meat Industry Act 1986 No 101

The Poultry Meat Industry Act 1986 is amended as set out in
Schedule 1.
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Poultry Meat Industry Amendment (Price Determination) Bill 2002

Amendments

Schedule 1

Schedule 1 Amendments

[1]

[2]

[3]

(Section 3)

Section 3 Definitions

Insert in alphabetical order in section 3 (1):

base rate means the rate determined by the Committee under
section 10 for batch poultry.

batch poultry means designated poultry grown in batches
of 1,000 or more.

direct payment agreement means an agreement of the kind
referred to in section 7 (1A) (b).

excluded poultry means batch poultry that is delivered to a
processor under a pool fund payment agreement, being batch
poultry that, pursuant to the relevant pool rules, is paid for
otherwise than out of the pool fund.

pool fund, in relation to batch poultry, means a fund
established asreferred to in section 11 (1).

pool fund payment agreement means an agreement of thekind
referred to in section 7 (1A) (a).

pool member of apool fund means a grower who is a party to
apool fund payment agreement in relation to that fund.

pool rules of a pool fund means the rules determined for the
pool fund as referred to section 11 (2).

Section 3 (4)

Insert after section 3 (3):
(4) Notesincluded in this Act do not form part of this Act.

Section 6 Functions of Committee

Omit section 6 (c), insert instead:

()  todetermine, in accordance with section 10, base rates
for batch poultry,
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Poultry Meat Industry Amendment (Price Determination) Bill 2002

Schedule 1 Amendments

[4]

[5]

[6]

[7]

Section 7 Agreements between processors and growers to be in form
approved by Committee

Omit “designated poultry grown in a batch of 1,000 or more unless the
designated poultry” from section 7 (1).
Insert instead “batch poultry unless the batch poultry”.

Section 7 (1A)

Insert after section 7 (1):
(1A) An agreement referred to in subsection (1) (a) may be:

(@  apool fund payment agreement, in which payment for
poultry is made to the grower from a pool fund, or

(b) adirect payment agreement under which payment for
poultry is made to the grower otherwise than from a
pool fund.

Section 8 Approval of forms of agreement

Insert after section 8 (3):

(4) TheCommittee must not approve aform of pool fund payment
agreement unless:

(@  theagreement identifiesthe pool fund (or series of pool
funds) from which payment to a pool member is made
for batch poultry received under the agreement, and

(b) acopy of the pool rules for that fund has been lodged
with the Committee under section 11 (6).

Section 9A
Insert after section 9:

9A Authorisations

(1) The following are specificaly authorised by this Act for the
purposes of the Trade Practices Act 1974 of the
Commonwealth and the Competition Code of New
South Wales:

(@ any agreements entered into between growers and
processors for the purposes of this Act,
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Poultry Meat Industry Amendment (Price Determination) Bill 2002

Amendments

Schedule 1

[8]

)

Part 4

(b)  the conduct of growers and processors in negotiating
and entering into any such agreements,

() the conduct of growers and processors in performing
any such agreements,

(d)  theconduct of growers and processorsin relation to the
establishment, maintenance and administration of pool
funds and the determination of pool rules,

(¢  the conduct of growers and processors in agreeing on,
or negotiating, a base rate to be proposed by them for
consideration of the Committee.

Note. Under section 10 (3) (a), the Committee must have regard to any
suggested base rate in determining base rates.

Things authorised to be done by this section (1) are authorised
only to the extent to which they would otherwise contravene
Part IV of the Trade Practices Act 1974 of the Commonwedlth
or the Competition Code of New South Wales.

Omit the Part, insert instead:

Part 4 Payments to growers

Division 1

Determination of base rates

10 Committee to determine base rates

(1)

e

The Committee may from timeto time determine baseratesfor
batch poultry.

Note. The base rate is to be used in working out the amounts to be paid
into a pool fund under section 12 and the amounts to be paid for batch
poultry under section 12C.

Different base rates may be determined for different classes of
batch poultry.

Note. For example, different base rates may be determined for batch
poultry grown under pool fund payment agreements and batch poultry
grown under direct payment agreements, for different kinds of designated
poultry, or for batch poultry grown in different regions or under different
conditions.
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Schedule 1

Poultry Meat Industry Amendment (Price Determination) Bill 2002

Amendments

©)

4)

©)
(6)

()

In determining base rates, the Committee is to have regard to
the following:

(@  any suggested base rate agreed to by processors and
growers,

(b)  growing costs,

() thespeciesof poultry involved,

(d)  theduration of any relevant rearing period,

(¢  theannud throughput of poultry,

) poultry housing density,

(99 theneeds of the industry,

(h)  market forces affecting the industry,

(i)  thepublicinterest,

()] the reasonable minimum returns to growers while
encouraging industry efficiency,

(k) such other matters as the Committee thinks relevant.

A determination made under this section must be submitted by
the Committee to the Minister for approval.

A determination has no effect unless approved by the Minister.
A determination, if approved by the Minister:

(@  must be published in the Gazette and in such other
manner as the Minister considers appropriate, and

(b)  takeseffect:

0] on the date on which the determination is
published in the Gazette (the publication date),
or

(i)  subject to subsection (7), on any other date or
dates (whether before or after the publication
date) as may be specified in the determination.

No determination may be made to take effect on adate or dates

that is earlier than:

(@ if the determination is made between 1 January and
30 June (inclusive) in ayear—1 January of that year, or

(b) if the determination is made between 1 July and
31 December (inclusive) of ayear—1 July of that year.
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Poultry Meat Industry Amendment (Price Determination) Bill 2002

Amendments

Schedule 1

Division 2

(®)
)

The Committee must keep in the office of its secretary a
Register of al determinations approved by the Minister.

The Committee must make the Register available for
inspection by processors and growers during business hours.

Payment wunder pool fund payment
agreements

11 Pool funds and rules

12

(1)
e
©)
(4)

©)

(6)

@

A processor may establish, maintain and administer pool funds
for the purpose of paying growers.

A processor who establishes a pool fund must determine the
pool rules according to which the fund is to be administered.

So far as is reasonably practicable, a processor must consult
with prospective pool members about pool rules.

The pool rules for apool fund must state:

(@  how and when a pool member’s share in the pool fund
isto be worked out and paid, and

(b)  inwhat circumstances (if any) batch poultry becomes
excluded poultry, and

(00 theway inwhich payment for excluded poultry isto be
worked out and how and when a pool member isto be
paid for excluded poultry.

A processor may from time to time vary the pool rules for a
pool fund, but only if at least 75% of al the pool members for
the time being agree to the variation.

A processor must give to the Committee copies of:

(& the pool rules determined for each pool fund
established by the processor, and

(b)  any variation to thoserules,
within 14 days after the determination or variation occurs.

Payment into pool funds

A processor who receives batch poultry (other than excluded
poultry) under a pool fund payment agreement must pay into
the fund, for each bird received, an amount that is not lessthan
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Schedule 1

Poultry Meat Industry Amendment (Price Determination) Bill 2002

Amendments

12A

12B

@
©)

the base rate gpplicable to the class of batch poultry to which
the bird belongs.

The processor must pay the amount into the fund within 28
days after the poultry is delivered to the processor.

Money paid into a pool fund is to be held by the processor in
trust for the pool members.

Payment out of pool funds

()

)

3
(4)

®)

Each pool member who delivers batch poultry (other than
excluded poultry) to a processor under a pool fund payment
agreement is entitled to be paid out of the pool fund for the
poultry so delivered.

The way in which each payment is to be worked out, and the
time when each payment fdls due, is to be as set out in the
pool rulesfor the relevant pool fund.

Despite subsection (2), a pool member must be paid within 3
months after the poultry is delivered to the processor.

Interest at the rate payable on an unpaid judgment of the
Supreme Court under the Supreme Court Act 1970 is payable
on any amount that remains unpaid after the payment falls due.

Nothingin this section prevents a processor from paying apool
member more than the member’s share in the poal.

Payment for excluded poultry

(1)
e

©)
4)

Each pool member who ddivers excluded poultry to a
processor is entitled to be paid for the poultry so delivered.

The way in which each payment is to be worked out, and the
time when each payment falls due, is to be as set out in the
provisions of the pool rules reating to excluded poultry.

Despite subsection (2), a pool member must be paid within 3
months after the poultry is delivered to the processor.

Interest at the rate payable on an unpad judgment of the
Supreme Court under the Supreme Court Act 1970 is payable
on any amount that remains unpaid more than 3 months after
the poultry is delivered to the processor.
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Poultry Meat Industry Amendment (Price Determination) Bill 2002

Amendments Schedule 1

Division 3 Payment under direct payment agreements

12C Payment for batch poultry

(1) A processor who receives batch poultry under adirect payment
agreement must pay to the grower, for each bird received, an
amount that is equal to the base rate applicable to the class of
batch poultry to which the bird belongs.

(2) The processor must pay the grower within 28 days after the
poultry is delivered to the processor.

(3) Interest at the rate payable on an unpaid judgment of the
Supreme Court under the Supreme Court Act 1970 is payable
on any amount that remains unpaid more than 28 days after the
poultry is delivered to the processor.

(4) Nothing in this section prevents a processor from paying a
grower more than the amount that is payable to the grower
under subsection (1).

Division 4 Miscellaneous

12D  No contracting out

(1) This Part has effect despite any stipulation to the contrary in
any agreement, contract or arrangement.

(2) Noagreement, contract or arrangement, whether ora or wholly
or partly in writing, and whether made or entered into before or
after the commencement of this section, operatesto annul, vary
or exclude this Part.

12E Inspection and audit of pool funds

(1) The records of a pool fund may be inspected by any pool
member during business hours at the office of the processor
who established the pool.

(2) Theregulations may provide for the audit of the accounts of a
pool fund.
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Schedule 1

Poultry Meat Industry Amendment (Price Determination) Bill 2002

Amendments

[9]

[10]

Section 14 Powers of inspectors

Omit “designated poultry grown in a batch of 1,000 or more’ from
section 14 (1) ().

Insert instead “batch poultry”.

Schedule 2, Provisions relating to the procedure of the Committee

Insert at the end of the clause 6:

e

©)

(4)

®)

(6)

The Committee may, if it thinksfit, transact any of its business
by the circulation of papers among all of its members for the
time being, and a resolution in writing approved in writing by
a mgjority of those members is taken to be a decision of the
Committee.

The Committee may, if it thinksfit, transact any of its business
at ameeting at which members (or some members) participate
by tel ephone, closed-circuit television or other means, but only
if any member who speaks on a matter before the meeting can
be heard by the other members.

For the purposes of:
(@  theapprova of aresolution under subclause (2), or
(b) ameeting held in accordance with subclause (3),

the Chairperson and each member have the same voting rights
asthey have a an ordinary meeting of the Committee.

A resolution approved under subclause (2) is, subject to the
regulations, to be recorded in the minutes of the meetings of
the Committee.

Papers may be circulated among the membersfor the purposes
of subclause (2) by facsimile or other transmission of the
information in the papers concerned.
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Poultry Meat Industry Amendment (Price Determination) Bill 2002

Amendments

Schedule 1

[11]

[12]

Schedule 3 Savings, transitional and other provisions

Insert before clause 1:

Part 1 General

Schedule 3, clause 1A

Insert after clause 1:

1A Regulations

(1)

2

3

The regulations may contain other provisions of a savings or
transitional nature consequent on the enactment of this Act and
the following Acts.

Poultry Meat Industry Amendment (Price Determination)
Act 2002

A provision referred to in subclause (1) may, if the regulations
so provide, take effect:

(@  asfromthe gppointed day or alater day if the provision
IS consequent on the enactment of this Act, or

(b)  asfrom the date of assent to the Act concerned or a
later date if the provison is consequent on the
enactment of any other Act.

To the extent to which a provision referred to in subclause (1)
takes effect from a date that is earlier than the date of its
publication in the Gazette, the provision does not operate so as.

(@ to dfect, in amanner prgudicia to any person (other
than the State or an authority of the State), the rights of
that person existing before the date of its publication
therein, or

(b)  toimposeliabilities on any person (other than the State
or an authority of the State) in respect of anything done
or omitted to be done before the date of its publication
therein.
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Poultry Meat Industry Amendment (Price Determination) Bill 2002

Amendments

[13]

Schedule 3, clause 9

Omit the clause, insart instead:

Part 2 Savings and transitional provisions

consequent on enactment of Poultry Meat
Industry Amendment (Price Determination)

Act 2002

9 Past determinations and orders
(1) A determination or order made by the Committee before the

10

e

commencement of this clause with respect to the prices to be
paid for designated poultry has effect, and is taken to have had
effect, at the time it was made or purported to be made and at
all relevant times subsequently, despite the fact that it may not
have been vaidly made.

No action, liability, claim or demand lies against any person
(including the Minister or any member of the Committee) for
anything done or omitted to be done in relation to the making
of adetermination or order purportedly made by the Committee
under section 10 as in force immediately before the
commencement of this clause.

Past payments

@)

e

A payment to agrower made before the commencement of this
clause in accordance with an agreement that provides for
payment by means of afund operating in the manner of a pool
fund is validated.

No action, liability, claim or demand lies against a processor in
relation to a price paid by the processor to a grower in
accordance with any agreement (including an agreement
referred to in subsection (1)) despite a failure to comply with
section 11 asin force immediately before the commencement
of this clause.
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Poultry Meat Industry Amendment (Price Determination) Bill 2002

Amendments

Schedule 1

11  Existing funds

(1)

2

A fund operating in the manner of a pool fund under an
agreement existing at the commencement of thisclauseistaken
to be apool fund for the duration of the agreement or for the
period of 6 months after the commencement of this clause,
whichever is the shorter period.

A processor who administersafund referred to in subclause (1)
must give to the Committee, within 28 days after the
commencement of this clause:

(@  information asto the date when thefund isto cease, and

(b) a copy of the rules of the fund, as in force at the
commencement of this clause.
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