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PREFACE 

 

This publication covers the most common procedures and practices used for joint sittings to fill a casual 

vacancy in the Legislative Council and the Senate. 

 

The attachments to this manual provide templates for the necessary correspondence, messages and 

programs for the filling of both types of casual vacancy. They are drawn from the most recent 

“straightforward” single vacancies. The procedures and precedents remain applicable and appropriate to 

both straightforward and multiple vacancies. 

 

I wish to acknowledge the contribution and assistance of the staff of the Department of the Legislative 

Council in the preparation of this publication, together with the cooperation and assistance of the Legal 

Branch of the Department of Premier and Cabinet. 

 
 
 
David Blunt 
Clerk of the Parliaments 
January 2016 
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PROCESS FOR FILLING A CASUAL VACANCY IN THE LEGISLATIVE COUNCIL 

Legislation covering the filling of a casual vacancy in the Legislative Council 

A casual vacancy in the Legislative Council occurs when the place of a member becomes vacant (by 
death, resignation, expulsion or disqualification) before the expiration of his or her term of office. 

The filling of a casual vacancy is provided for by section 22D of the Constitution Act 1902 (see 
Attachment 1). The key features of this section are: 

• When a vacancy occurs the Governor convenes a Joint Sitting of the Legislative Council and 
Legislative Assembly to elect a person to fill the vacant seat. 

• The person nominated for election to fill a vacant seat must be a member of the same political 
party as the member he or she replaces at the time that member was elected. 

• A person may not be nominated for election to fill a vacant seat if he or she is disqualified 
from sitting or voting as a Member of the Legislative Council. 

Resignation 

In the case of a resigning member, a letter of resignation must be addressed to the Governor, or the 
Lieutenant-Governor or Administrator as the case may be in the absence of the Governor from the 
State (see Attachment 2). The resignation will take effect on receipt of the letter by the Governor. 
Section 22J of the Constitution Act 1902 states: 

22J.  Any Member of the Legislative Council may, by writing under his hand, addressed 
to the Governor, resign his seat therein, and upon the receipt of the resignation by 
the Governor, the seat of that Member shall become vacant. 

The Governor writes to the President informing him that the member has resigned (see Attachment 
3), and as protocol requires, the President acknowledges receipt of the Governor’s letter (see 
Attachment 4). 

The Premier also writes to the political party of the resigned member asking for the nomination of a 
replacement. An officer of the party should inform the Premier of the name and address of the 
person selected by the party. As a matter of courtesy the Clerk of the Parliaments should also be 
informed. 
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Procedures in the House 

The President reports a casual vacancy to the House on the first day that the House sits following 
receipt of the Governor’s letter. The President also informs the House that the Governor’s 
communication has been acknowledged, and that an entry recording the resignation of the member 
has been made in the Register of Members of the Legislative Council. The President normally 
further reports the receipt of a message from the Governor convening a Joint Sitting of both Houses 
to elect a person to fill the vacant seat in the Legislative Council (see Attachment 5). 

Joint Sitting 

The time and place of the Joint Sitting is designated by the Governor, on the advice of the Executive 
Council and contained in a message to both Houses. As a matter of practice, the Joint Sitting takes 
place in the Legislative Council Chamber. Prior to the time designated for the Joint Sitting, the 
President leaves the Chair in the House until the conclusion of the Joint Sitting.The Legislative 
Council Chamber is then reconfigured for the Joint Sitting. 

The Rules for the Joint Sitting are circulated to members as they arrive for the Joint Sitting. The 
Rules are those contained in Clause 12 of Schedule 4 to the Constitution and Parliamentary 
Electorates and Elections (Amendment) Act No. 75 1978 (see Attachment 6 and 6A).1 The main 
points of the Rules are: 

• At the Joint Sitting of Members the President or in the absence of the President the Speaker 
presides. 

• For the purpose of filling more than one vacant seat, each vacant seat will be filled separately, 
by the votes of members present. 

• A member, at the time he/she proposes or seconds an eligible person to fill a vacant seat may 
speak on the proposal for 10 minutes and no other person may speak at that time. 

• If only one eligible person is proposed, without the question being put, the person is elected 
to fill the vacant seat. 

• If two or more eligible persons are proposed, the motion is put in respect of each person in 
the order in which they have been proposed, and any member may move the motion. 

• The presiding person has only a casting vote. 

 

 

                                                 
1 The rules were originally provided for under Clause 12 of Schedule 4 of the Consitution and Parliamentary Electorates 
and Elections (Amendment) Act 1978. While this act has since been repealed, Clause 12 of Schedule 4 remains in force 
as it is a transitional provision, in accordance with section 30 (2)(d) of the Interpretation Act 1987 which provides that 
the repeal of an Act does not affect the operation of any tranisitional provisions. 
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The Legislative Council bells are rung for two minutes during which time the members of both 
Houses assemble in the Council Chamber. The President takes the Chair and the Speaker takes a 
seat to the right of the President on the dais (see Attachment 7 for details of placement of members 
and officers in the chamber for the Joint Sitting). 

The President declares the Joint Sitting open and calls on the Clerk to read the message from the 
Governor convening the Joint Sitting. The President then receives proposals to fill the seat in the 
Legislative Council from the Leader of the Party of the resigned member. 

As described in the Rules above, if only one person is proposed to fill a vacancy, the President 
declares the person elected to fill the vacant seat and declares the Joint Sitting closed. If more than 
one person is proposed the members vote on each person starting with the first proposed person, 
until a majority of members agree on a person to fill the vacancy (see Attachment 8 for procedural 
loqs for electing a person). 

If more than one seat is to be filled, vacancies are considered in the order they arose. Once all seats 
are filled the President declares the Joint Sitting closed. 

Aftermath of the Joint Sitting 

Following the resumption of the sitting, the President resumes the Chair and announces to the 
House the name of the person elected to fill the vacant seat. The President then tables the Minutes 
of the Proceedings of the Joint Sitting (see Attachment 9), and the House orders the Minutes to be 
printed. 

The President also writes to the Governor advising the name of the person elected to fill the vacant 
seat at the Joint Sitting (see Attachment 10). 

Under section 22E (1) of the Constitution Act 1902, the person elected cannot take the oath or 
affirmation until the expiration of two days after being elected. Further, under section 22E (2), if the 
elected person ceases to be a member of the political party, membership of which was necessary for 
nomination at the Joint Sitting, before taking and subscribing the oath or affirmation, he or she is 
deemed not to have been elected. 

When the House next sits on or after the third calendar day after the election, the person chosen to 
fill the vacancy presents him or herself at the Table, takes the pledge of loyalty or oath or affirmation 
of allegiance before the President and signs the Roll of the House. 

Should the House not be sitting, the person chosen to fill the vacancy may also be sworn before the 
Governor, which is reported to the House on the next sitting day. 
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PROCESS FOR FILLING A CASUAL VACANCY IN THE SENATE 

Federal legislation covering the filling of a casual vacancy in the Senate 

Under section 15 of the Commonwealth of Australia Constitution Act 1900 (see Attachment 11) a 
casual vacancy in the Senate occurs when the place of a Senator becomes vacant before the 
expiration of his or her term of office. The key features of this section are: 

• The person who is to fill the casual vacancy is to be chosen by the Houses of Parliament of 
the State for which the Senator was chosen, sitting and voting together. 

• The person chosen must be a member of the same political party as the Senator he or she is to 
replace at the time that Senator was chosen. 

• The person chosen to fill the vacancy holds office until the expiration of the term of the 
Senator he or she is chosen to replace. 

• If the State Parliament is not in session when the vacancy is notified to the State Governor, 
the Governor may, with the advice of the Executive Council of the State concerned, appoint a 
person to hold the place until the expiration of 14 days from the beginning of the next session 
of the Parliament of the State, or until the expiration of the term. 

When a casual vacancy arises in the Senate in the representation of New South Wales, the President 
of the Senate writes to the Governor advising of the vacancy (see Attachment 12). The Governor 
then writes to the President advising of the vacancy (see Attachment 13). The Premier may write to 
the President advising of the time and date for the Joint Sitting to elect a replacement Senator. But 
usually, as with vacancies in the Legislative Council, the time for the Joint Sitting is decided in 
consultation with the Leader of the Government and the Premier or the Department of Premier and 
Cabinet and the Legislative Council advised accordingly (see Attachment 14). 

Procedures in the House 

When the House next sits after receiving the Governor’s message, the President reports the 
Governor’s message to the House. The message is ordered to be taken into consideration on the 
receipt by the House of a message from the Legislative Assembly requesting a Joint Sitting. 

Upon receiving a message from the Legislative Assembly (see Attachment 15), the Leader of the 
Government moves that the House agrees to meet the Assembly for the purpose of sitting and 
voting together to choose a person to fill a vacancy in the Senate. 

Subject to the agreement of the House a message is then forwarded to the Assembly agreeing to its 
message, and indicating the time and place for the Joint Sitting (see Attachment 16). 
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Prior to the designated time, the President interrupts the proceedings of the House, and leaves the 
Chair until after the Joint Sitting. The chamber is reconfigured for the Joint Sitting. 

Joint Sitting 

The Legislative Council bells are rung for two minutes during which time members of both Houses 
assemble in the Council Chamber (see Attachment 17 for details of placement of members and 
officers in the chamber for the Joint Sitting). 

The first business of the Joint Sitting is the election of a Chair. The Clerk calls for nominations as 
Chair, and the practice is for the Premier to move that the President take the Chair. Advice received 
from the Crown Solicitor in 2006 indicated that the Deputy President would preside in the absence 
of the President, and not the Speaker of the Legislative Assembly.  

The draft rules and program are circulated to members as they enter the chamber. 

It has also been the practice for the Premier to propose draft rules (see Attachment 18 for the Joint 
Sitting Rules). The main points of the Rules are: 

• The Standing Orders of the Legislative Council apply to the Joint Sitting. 

• The member proposing any person to fill the Senate vacancy must state that the person is 
willing to hold the vacant place, and is a member of the same political party as that to which 
the Senator vacating the seat belonged to when elected. 

• If only one person is proposed and seconded, the Chair must put the question: “That [name 
of person] be chosen to hold the place in the Senate rendered vacant by the resignation of 
[Senator]” and, if the question is passed in the affirmative, must declare the person elected. 

• If more than one person is proposed, the person to fill the vacant seat must be chosen by 
open voting. 

• In the case of an equality of votes in any division the Chair must give a casting vote. 

After the adoption of rules at the start of the Joint Sitting, the Chair then calls for nominations. 

The Leader of the Party whose Senator caused the vacancy will propose a person, and if there are no 
other proposals the Chair will put the question, and if the question is passed in the affirmative the 
Chair will declare the person elected to fill the Senate vacancy. If there is more than one person 
proposed, the Chair will put the question in accordance to the order of persons proposed, until a 
person has received a majority of votes in the House (see Attachment 19 for procedural loqs for 
electing a person). 



Manual on Joint Sittings to fill a casual vacancy in the Legislative Council and the Senate 
 

 

  

6 

Following the election of a person to fill the Senate vacancy the Chair declares the Joint Sitting 
closed. 

Aftermath of the Joint Sitting 

When the House resumes the President announces to the House the name of the person elected to 
fill the vacancy in the Senate. The President tables the Minutes of Proceedings of the Joint Sitting 
(see Attachment 20) and the House orders the Minutes to be printed. 

The President also writes to the Governor advising the name of the person elected at the Joint 
Sitting of both Houses to fill the Senate vacancy (see Attachment 21). 
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TASKS OF PARLIAMENTARY OFFICERS FOR JOINT SITTING 

The following is a list of tasks together with those areas responsible for undertaking the various tasks 
for a Joint Sitting to fill a vacancy in the Senate and a vacancy in the Legislative Council. 

1.  Rules 

The Procedure Office normally prepares the following: 

(a) Rules for the regulation of the proceedings at the Joint Sitting of the two Houses under 
section 22D of the Constitution Act 1902 to choose a person to fill a seat in the 
Legislative Council.  

(b) Rules for the regulation of the proceedings at a Joint Sitting of the two Houses to 
choose a person to hold the place in the Senate rendered vacant. (A Joint Sitting to fill a 
Senate vacancy is held in accordance with the provisions of section 15 of the 
Commonwealth of Australia Constitution Act). 

2.  Procedural Programs 

(a) The Procedure Office has responsibility for the preparation of the procedural program 
for the Joint Sitting to fill a vacancy in the Legislative Council or in the Senate. 

(b) The Office of the Clerk will distribute the procedural program to the President, the 
Speaker and to the Party Leaders prior to the Joint Sitting. 

(c) The Procedure Office will make copies of the program and rules available to Chamber 
and Support for distribution during the Joint Sitting. 

3. Messages for Senate vacancies. 

The Procedure Office prepares the message to be sent from the Legislative Council to the 
Legislative Assembly setting the time and place for the Joint Sitting.  

4.  Division Lists and Lists of members 

Chamber and Support ensure that division lists and the List of members for both Council and 
Assembly members are available to the Clerks. 

5.  Floor Plan 
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The Usher of the Black Rod prepares and distributes the floor plan to members and officers to the 
Joint Sitting. 

6.  Seating and furniture arrangements 

Chamber and Support are responsible for the following seating and furniture arrangements for the 
Joint Sitting. 

(a) ensure that members of the public are directed to the Upper Gallery, allowing the lower 
gallery to be used by nominated guests; 

(b) Usher’s chair removed; 

(c) placing a table and two chairs at the front mid-left of the lower gallery for use by the 
Usher and the Sergeant-at-Arms; 

(d) fifteen chairs placed in front of the Government benches and fifteen chairs placed in 
front of Opposition benches; 

(e) Chairman of Committees Chair is moved to dais for Speaker; 

(f) For Senate vacancy, two square-backed chairs to be placed at front of Government 
benches for President and Speaker; 

(g) Chamber and Support ring division bells for two minutes prior to Joint Sitting. 

(h) Chamber and Support distribute Rules to Council and Assembly members·as they enter 
the Chamber. 

7.  Furniture arrangements after the Joint Sitting 

(a) return Chairman's chair to floor of the House; 

(b) remove chairs; 

(c) Usher’s chair returned to floor of the House; 

(d) table and two chairs removed from lower gallery; 

(e) re-open lower gallery to the public. 
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8.  Minutes of Proceedings 

(a) Clerk Assistant Procedure records manuscript Minutes of Proceedings; 

(b) The Procedure Office is responsible for the following as soon as the Joint Sitting has 
concluded: 

(i) preparing a final set of struck-off Minutes which is signed by the Clerk for 
immediate tabling by the President; 

(ii) a second original signed by the Clerk is forwarded to the Clerk of the Legislative 
Assembly for tabling; 

(iii) the Joint Sitting Minutes are entered on Lotus Notes for publication online. 

9.  Tabling of Minutes of Proceedings 

At the recommencement of sittings after the Joint Sitting, the President announces the outcome of 
the Joint Sitting and tables the Minutes of Proceedings. The Procedure Office is to prepare the 
tabling loq. 

10.  Advice to Governor 

The President writes to the Governor advising of the decision of the Joint Sitting. 

11.  Copies of all correspondence, loqs, programs, rules and plans are to be placed on the 
appropriate Trim file. 

12  For Legislative Council vacancies, the Office of the Clerk maintains a record of all 
documentation relating to the vacancy which is bound as a casual vacancy volume and kept in 
the Legislative Council Elections series. 

13. For Legislative Council vacancies, the Procedure Office maintains a statistical list of all 
members elected to fill a casual vacancy. 

14.  For Senate vacancies, the Office of the Clerk updates the schedule of filling vacancies. 

15.  Following Legislative Council casual vacancies the Procedure Office needs to prepare the 
oath/affirmation/pledge for the newly elected member to swear in with, and there are also a 
significant number of administrative tasks which need to be undertaken to induct the member 
into Parliament. For further information refer to the new and exiting member checklist. 
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Attachment 2–Letter of resignation from Member to the Governor* 

 

 

*In the absence of Her Excellency the Governor from the State of New South Wales, the Lieutenant-Governor was 
responsible for the administration of the State, hence the relevant correspondence and message were to and from the 
Lieutenant-Governor in relation to this vacancy. 
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Attachment 3–Letter from Governor* to President advising of resignation 

The message from the Governor is tabled in the House and published in full in the Minutes of 
Proceedings.  

 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 *In the absence of Her Excellency the Governor from the State of New South Wales, the Lieutenant-Governor was 

responsible for the administration of the State, hence the relevant correspondence and message were to and from the 
Lieutenant-Governor in relation to this vacancy. 
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Attachment 4–Letter from the President to the Governor* acknowledging resignation 
 
 

 

 

*In the absence of Her Excellency the Governor from the State of New South Wales, the Lieutenant-Governor was 
responsible for the administration of the State, hence the relevant correspondence and message were to and from the 
Lieutenant-Governor in relation to this vacancy. 
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Attachment 5–Message from Governor* convening Joint Sitting 

 
 
 
 

*In the absence of Her Excellency the Governor from the State of New South Wales, the Lieutenant-Governor was 
responsible for the administration of the State, hence the relevant correspondence and message were to and from the 
Lieutenant-Governor in relation to this vacancy. 
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Attachment 10–Letter from the President to the Governor* advising the name of the person 
elected to fill a casual vacancy in the Legislative Council 

 

 

 
 

*In the absence of Her Excellency the Governor from the State of New South Wales, the Lieutenant-Governor was 
responsible for the administration of the State, hence the relevant correspondence and message were to and from the 
Lieutenant-Governor in relation to this vacancy. 
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Attachment 12–Letter from the President of the Senate advising of vacancy in the 
representation of the State in the Senate 
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Attachment 13–Message from Governor to President enclosing letter from President of the 
Senate advising of vacancy in the representation of the State in the Senate 
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Attachment 14–Letter from Premier to Leader of the Government in the Legislative Council 
proposing the time for a Joint Sitting (copy provided to Clerk) 
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Attachment 15–Message from the Legislative Assembly regarding the vacancy in the 
representation of the State in the Senate 
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Attachment 19–Program for Joint Sitting to fill a vacancy in the representation of the State in 
the Senate 

PROGRAM 

(Senate vacancy) 

JOINT SITTING OF THE HOUSES OF PARLIAMENT OF THE STATE 

OF NEW SOUTH WALES TO CHOOSE A PERSON TO HOLD THE 

PLACE IN THE SENATE RENDERED VACANT BY THE RESIGNATION 

OF SENATOR THE HON OURABLE MATT THISTLETHWAITE. 

WEDNESDAY 21AUGUST 2013 

The Members of the Legislative Council and the Legislative Assembly meet in the 

Legislative Council Chamber at 3.45 pm. (The Legislative Council division bells will 

ring for two minutes immediately before 3.45 pm.) 

1. ELECTION OF PRESIDENT 

The Clerk of the Parliaments says-

"I call for nominations for President of the Joint Sitting." 

The Premier (The Hon Barry O'Farrell MP) addressing the Clerk of the 

Parliaments, says-

"Mr Clerk-

"I move: That the Honourable Donald Thomas Harwin, President of the 

Legislative Council, act as President of the Joint Sitting of the two Houses of the 

Legislature for the election of a Senator in place of Senator the Honourable Matt 

Thisdethwaite, resigned, and that in the event of his absence the Honourable 

Shelley Elizabeth Hancock, Speaker of the Legislative Assembly, act in that 

capacity." 
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Attachment 20–Minutes of Proceedings for Joint Sitting to fill a vacancy in the 
representation of the State in the Senate 

NEW SOUTH WALES 

2013 

FIRST SESSION OF THE FIFTY-FIFTH PARLIAMENT 

MINUTES OF THE PROCEEDINGS 

OF THE 

JOINT SITTING 

OF THE-

HOUSES OF PARLIAMENT OF THE STATE OF 
NEW SOUTH WALES 

HELD ON WEDNESDAY 21 AUGUST 2013 

TO 

CHOOSE A PERSON TO HOLD THE PLACE IN THE SENATE 
RENDERED VACANT BY THE RESIGNATION OF 

SENATOR THE HONOURABLE MATT THISTLETHW AITE 

HELD IN ACCORDANCE WITH THE PROVISIONS OF SECTION 15 OF THE 
COMMONWEALTH OF AUSTRALIA CONSTITUTION ACT 

Ordered to be printed, 21 August 2013 
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Attachment 21–Letter from the President to the Governor advising the name of the person 
elected to fill a vacancy in the representation of the State in the Senate 
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Attachment 22–Checklists  
 
For a Legislative Council vacancy (see also new and exiting member checklist) 

 Letter from Governor advising of resignation is reported to the House 

 TRIM file created 

 Message from Governor convening Joint Sitting is reported to the House 

 Enrolment on the electoral roll of the nominated candidate is checked 

 Rules are prepared and distributed 

 Program is prepared and distributed 

 Floor plan is prepared 

 Division Lists and a List of members for each House is placed in Chamber 

 Furniture and seating arrangements are prepared 

 Minutes are prepared 

 Tabling loq for Minutes is prepared 

 Letter to Governor is prepared 

 Election Volume is prepared 

 Staistical list of members elected to fill a casual vacancy is updated 

 Register of Members is updated with resignation and election information 

 New member is sworn and signs the Roll of the House 
 
 
For a Senate vacancy 

 Letter from Governor forwarding despatch from the President of the Senate advising of 
Senate vacancy is reported to the House 

 TRIM file created 

 Message from Legislative Assembly regarding Joint Sitting for the Senate vacancy is reported 
to the House 

 Message from the Legislative Council to the Legislative Assembly is prepared 

 Rules are prepared and distributed 

 Program is prepared and distributed 

 Floor plan is prepared 

 Division Lists and a List of members for each House is placed in Chamber 

 Furniture and seating arrangements are prepared 

 Minutes are prepared 

 Tabling loq for Minutes is prepared 

 Letter to Governor is prepared 

 Schedule of filling vacancies is updated 
 




