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Charter of the Committee

The Public Accounts Committee has responsibilities under Part 4 of the Public
Finance and Audit Act 1983 to inquire into and report on activities of Government
that are reported in the Total State Sector Accounts and the accounts of the State’s
authorities.

The Committee, which was first established in 1902, scrutinises the actions of the
Executive Branch of Government on behalf of the Legislative Assembly.

The Committee recommends improvements to the efficiency and effectiveness of
government activities. A key part of committee activity is following up aspects of the
Auditor-General’s reports to Parliament. The Committee may also receive referrals
from Ministers to undertake inquiries. Evidence is gathered primarily through public
hearings and submissions. As the Committee is an extension of the Legislative
Assembly, its proceedings and reports are subject to Parliamentary privilege.
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Terms of Reference

On 4 May 2005, the Committee resolved to conduct an inquiry and report on private sector
investment in public infrastructure, considering the following matters:

(a) New South Wales, Australian and international legislative and policy frameworks and practices
regarding private sector investment in public infrastructure;

(b) Government models for evaluating and monitoring private investment in public infrastructure;

(c) The framework for risk allocation between the public and private sectors and its application,
especially how well risk is assessed, allocated and managed;

(d) The extent of opportunities to share knowledge across and between agencies;
(e) The extent to which agencies are managing Intellectual Property issues; and

(f) Any other relevant matters.
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Chair’s Foreword

| am pleased to table this Report of the Public Accounts Committee's inquiry into the use of
Public Private Partnerships (PPPs) to deliver infrastructure in New South Wales.

The Committee recognises that PPPs arrangements are here to stay as an essential but
minor part of the State Government's asset acquisition program. The purpose of this inquiry
was to assess whether PPPs are being managed efficiently and effectively, not whether or
not they should be used. We note that less than ten per cent of assets are provided through
these arrangements. However, because they tend to be large, complex projects that can
affect people's lives for a very long time, PPPs arouse a great deal of interest and passion.

The Committee has a longstanding interest in this use of private sector investment in public
infrastructure. Between 1992 and 2002, previous Public Accounts Committees published
13 reports and discussion papers on the accountability arrangements and financing of
PPPs. In 2005, the Committee felt that it was timely to conduct another review and
compare Australian institutional arrangements with national and international best practice.

We framed terms of reference that focussed on the models of evaluating and monitoring
these projects and how risks were assessed and allocated between the public and private
partners. Other key questions were the extent of opportunities to share knowledge across
and between agencies and the management of intellectual property issues.

In the course of the inquiry, the Committee received submissions and took evidence from
central Government and line agencies, private sector investors, law firms, project managers
and constructors, unions, academics and peak community bodies.

The inquiry found that Government guidelines for PPPs are open to interpretation and are not
being applied consistently. We felt that, because the guidelines are not mandatory, a degree
of ‘casualness’ may be evident in the way they are applied by agencies. To remedy this
situation, the Committee has recommended that the guidelines be mandatory.

The Committee was also concerned at conditions which led to PPP arrangements being seen
as less than transparent. This leads to a low level of community trust about PPP projects
and a poor understanding, generally, of the ‘workings’ of PPPs. The Committee considered
that the Government could improve disclosure and clarify the PPP process and it has made
recommendations in this regard.

We also thought that there needs to be more of a focus on the ongoing evaluation and
monitoring of projects over their whole life. Community confidence in PPPs would be greatly
improved if evaluation and monitoring was better tied to checking whether key performance
measures were met.

We examined ways in which knowledge sharing about the development and operation of PPPs
can be improved, to increase the level of PPP management expertise across the public sector
and thus increase value for money. Pleasingly, no one considered that intellectual property
was not managed well.
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Chair's Foreword

Concurrent with this inquiry were a number of other inquiry or review processes relating to
PPPs. | would particularly like to note the Infrastructure Implementation Group’s Review of
Future Provision of Motorways in NSW, of December 2005 and the reports of the Joint Select
Committee on the Cross City Tunnel, tabled in February and May 2006. These processes
were complementary to the Public Accounts Committee’s inquiry and the Committee agrees
with most of their general recommendations in relation to managing PPP projects. The
Committee also notes the recommendations of the recent review of specific arrangements
relating to the Cross-City Tunnel undertaken by the NSW Auditor-General.

| would like to thank the representatives of organisations and agencies in other states, the
United Kingdom and the United States of America who provided valuable information in the
course of this inquiry about the management of public private partnerships in their own
jurisdictions. | would also like to express my appreciation to the Secretariat for its assistance
in the conduct of the inquiry and the preparation of the Report.

Wl o

Noreen Hay MP
Chair
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List of Recommendations

RECOMMENDATION 1: That the framework for considering PPPs in NSW be strengthened,
to include:

e aclearly defined PPP policy, principles and objectives;

e governance and public disclosure arrangements; and

e refined process guidelines addressing identified deficiencies.

RECOMMENDATION 2: That the Government implement the recommendation of the
Auditor-General in relation to the publication of contract summaries, by making the Working
With Government Guidelines mandatory.

RECOMMENDATION 3: That the practice of specifying procurement of PPPs at no cost to
Government should be abandoned.

RECOMMENDATION 4: That NSW Treasury publish guidance on selection of a discount rate
and other information about the PSC as part of improving guidelines for PPP projects.

RECOMMENDATION 5: As the Committee found there was strong public interest in
increased disclosure of the PSC, it recommends that NSW Treasury review the policy on
disclosure of the PSC in consideration of the public interest in knowing that such projects
achieved greater value for money than would be possible under traditional methods of
procurement.

RECOMMENDATION 6: That NSW Treasury should develop material for public consumption
about the current accounting treatment for PPPs.

RECOMMENDATION 7: Where the public pays commercial fees or tolls to private sector
partners in a PPP, the public sector partner provide information in their reports about how
the public can find information about the amount of revenue raised by private sector
partners.

RECOMMENDATION 8: That the completion of contract summaries relating to PPPs should
become mandatory for all agencies through the introduction of legislation, Premier’s
Memorandum or a Treasurer’s Direction.

RECOMMENDATION 9: That the process of reporting contract summaries should be
clarified through the inclusion in the Guidelines of specific steps and mandatory reporting
deadlines, including,
o Reporting deadlines for providing the contract summary to the Audit Office
and tabling in Parliament following the Audit Office’s ‘approval’:

o requiring tabling of contract summaries within 30 days of the Audit Office
report being signed;
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List of Recommendations

o clarifying the process by which Ministers can table contract summaries when
Parliament is not sitting; and

. requiring Ministers to table revised contract summaries in Parliament in the
event of any significant changes to the original document.

RECOMMENDATION 10: That the Working With Government Guidelines should include a
standard template outlining requirements for content and presentation of contract
summaries.

RECOMMENDATION 11: That NSW Treasury strengthen the Working With Government
Guidelines in light of lessons learned from the management of previous or current PPPs and
clearly outline the form and standard by which it expects agencies to report on compliance
with the guidelines.

RECOMMENDATION 12: That the public interest test be given greater prominence in PPP
assessment, including:

o Refining criteria to better reflect public concerns;

o Strengthening links between public interest criteria more closely to
Government policy; and

. Outlining processes by which public interest criteria can be given full and
appropriate consideration at the assessment stage and throughout the life of
a project.

RECOMMENDATION 13: In addition to contract summaries, all contracts relating to PPPs
should be available in their entirety to the public in due course. The Auditor-General should
recommend the timing of releasing sensitive documents and agencies should endeavour to
meet this timeframe and explain any variations. Details of significant variations by either
side to the contracts must be publicly available.

RECOMMENDATION 14: That NSW Treasury continue to review the process by which
project risks are currently formulated to ensure the Government maximises value for money.

RECOMMENDATION 15: That the NSW Government take account of the experience of the
UK Government and optimise the expertise currently available for PPP management in the
NSW Treasury and other key agencies by incorporating elements of project planning and
facilitation expertise into a NSW PPP framework.

RECOMMENDATION 16: That knowledge sharing between agencies is more effectively
supported by senior management in agencies as a means of increasing level of skill regarding
PPP management, including:

e library resources (including on-line resources)

e periodic workshops to discuss good practice and shared learning, and

e programs of secondment from other agencies and/or the private sector.
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List of Recommendations

RECOMMENDATION 17: That the Government consider adoption of a support structure for
PPPs managed by Local Government along the lines of that developed and operated by 4Ps
in the United Kingdom, which incorporates peer support, systems support and sharing of
expertise.

RECOMMENDATION 18: That the Government discuss processes for implementing a more
systematic approach to post period evaluation for PPPs to allowing for comparison across
projects and administrative jurisdictions and to assist in practical application of ‘lessons
learned’, thereby adding to ‘value for money’.

RECOMMENDATION 19: That in the process of costing a project to be delivered as a PPP,
agencies and NSW Treasury should give adequate attention to ensuring that transaction
costs, particularly the costs of monitoring and evaluating delivery arrangements are
accounted for, over the full life of the project.

RECOMMENDATION 20: That NSW Treasury expedite the use of standard forms and
contracts for PPPs.

RECOMMENDATION 21: That, in the consideration of procurement options, Government
agencies and NSW Treasury explore and assess the advantages offered by a full range of
models which can deliver optimum value for money and community benefit, including project
alliancing.

RECOMMENDATION 22: That NSW Treasury consider ways of reducing the need for bid
bonds for PPPs.

RECOMMENDATION 23: That NSW Treasury consider the social impact of PPP tolls and
fees and consider using a process similar to that followed by IPART to set tolls and fees for
PPPs in a monopoly situation.

RECOMMENDATION 24: That the amended WWG Guidelines take into account the impact
on apprentice and trade positions during the term of a contract; designate ratios of
apprentice-tradespersons within contracts and define ‘local content’ to include local labour
content.

RECOMMENDATION 25: That in instances where hospital car parks are constructed
through a PPP process, a public interest test should be applied to take into consideration the
needs of parties such as hospital employees, visitors and outpatients in the setting of car
park fees.

RECOMMENDATION 26: That NSW Treasury, agencies and private sector partners in PPP
bids be required to address social and environmental considerations more fully in project
objectives at the commencement of PPP contracts and reflect these considerations in project
specifications and monitoring of outcomes.
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Executive Summary

This Report is a contribution to the process of better understanding how PPPs undertaken by
the NSW Government are managed and how that process could be improved. It examines the
origins of PPP legal and policy framework, deriving largely from the United Kingdom.

It describes governance and accountability arrangements in NSW and other jurisdictions, and
it recommends a stronger focus on these arrangements for NSW in a PPP framework.

The Report examines the decision-making processes used to determine whether to invest in
an infrastructure project and the type of procurement method. It notes the distinction
between these two decisions.

It discusses the use of the Public Sector Comparator (PSC) which calculates what a project
would cost if the public sector were to provide the infrastructure and associated services
rather than go to market. It discusses how the PSC is calculated and the controversy over its
cost. It also explores issues relating to the level of a ‘discount rate’ which reflects the
relative level of risks for projects. Improved guidance and disclosure about the PSC and
discount rate are recommended. The cost of capital and accounting processes for PPPs are
also discussed.

The Report examines the adequacy of current guidance provided for agencies seeking to
establish and manage PPPs. Key areas in which improvements could be made have been
identified. They include use of standard terms and contracts, project management
improvements, addressing public interest considerations and improved public disclosure and
reporting to Parliament.

The Report defines risk management for PPPs and discusses processes of risk analysis and
allocation. It examines how well the process of risk-sharing is understood and negotiated by
parties.

The Report examines the extent of opportunities currently available to share knowledge about
PPPs across and between agencies to improve public sector skills and add to value for
money. It discusses ways of applying the lessons learned from the PartnershipsUK model
into a NSW PPP framework and other means of supporting knowledge-sharing within State
Government agencies and local government.

The Report identifies that while there was intense scrutiny in the period leading up to the
decision to procure a project, there was insufficient attention given to monitoring and
evaluation over the life of a PPP project. It recommends a more systematic approach to post-
period evaluation to allow for comparisons across projects and jurisdictions.

The Report examines a variety of ways in which the public administration could be improved,
including better understanding of the ‘culture’ of the PPP market, improving dialogue
between parties and drawing ‘lessons learned’ from alternate partnership models. The effect
of bid bonds lodged as surety by project bidders and the refinancing of PPPs are also
addressed.

The Report discusses ways in which social and environmental concerns about the use and
outcomes of PPPs could be better addressed. Issues include: ensuring equity for those on
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Executive Summary

low incomes affected by PPPs, protection for public sector employees and skills retention. It
recommends a more robust approach to ensuring these considerations are paramount in the
public interest.

Finally, the Report discusses how intellectual property issues are managed in relation to
PPPs and notes agency innovation in this regard.
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Chapter One - Introduction

1.1  Public Private Partnerships (PPPs) refer to a range of arrangements in which the
private sector is involved in the provision of government infrastructure or services.
These arrangements are regarded as one of the major recent innovations in recent
public policy.

1.2 PPPs have been used in New South Wales for delivering projects such major toll
roads, hospitals and new schools.

1.3 Previous Public Accounts Committees have commented repeatedly on the appropriate
accountability and financing arrangements for projects. Between 1992 and 2002,
the Committee published 13 reports and discussion papers addressing these matters.
Over this period, there has also been comprehensive guidance established, in the form
of Working With Government (WWG) Guidelines, for use by government agencies. PPP
guidelines for Local Government were also issued in September 2005. The
Committee believes it is timely to investigate how well the Government is managing its
PPP commitments.

1.4 The Committee’s consideration of PPPs is one which recognises their growth,
development and evolution to acceptable practice, largely through generally
acknowledged success in the United Kingdom. The experience of PPPs, as the
Committee heard, is one that encompasses this success, but also massive failures.

1.5  Professor Graeme Hodge told the Committee:

| would have to say that there is a wealth of evidence. The evidence varies from one
extreme to another. It varies from this extreme where Steve Savas in the US, a huge
advocate of public private partnership contracts, ... says there are no dramas with them,
you have just got to get on with it and it is all good news ....... It varies from that end to
the other end of someone like Jean Shaoul, who put out a report in the UK last year and
Jean advised that in the first road projects in the UK, the government paid 400 million
pounds compared to conventionally acquiring those road projects at 300 million
pounds.’

1.6 The Committee heard from commentators that, in the United Kingdom, PPPs had
achieved on-time and on or under-budget delivery, transfer of construction risk and
incorporation of design innovation that resulted in better value for money compared to
projects undertaken through conventional procurement.

1.7 HM Treasury’s (the UK Government Treasury) research in a sample of 61 completed
major capital Privately Financed Initiative (PFI) projects showed that:

88 per cent [are] coming in on time or early, and with no cost overruns on construction
borne by the public sector.’

1.8 The HM Treasury report indicated that this:

strong track record of PFI is borne out by a comparison... with those of the National
Audit Office [which] found that of a sample of 37 projects, only 8 percent of PFI
schemes were delayed by more than two months.®

' Professor Graeme Hodge, Transcript of Evidence, 2 December 2005, p 13
> HM Treasury, PFl: meeting the investment challenge, July 2003, p 43
° ibid, p 46
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Chapter One

1.9

1.10

1.11

1.12

1.13

1.14

Greve and Hodge also comment on Pollitt’s finding of the benefits of on-time, on-
budget delivery, with successful transfer of construction risks and considerable design
innovation by saying:

Importantly, whilst he acknowledges that it is possible many of the assumed benefits of
PFI projects are hypothetically available through conventional procurement, the reality is
that these would not be achieved without the learning and leverage provided through the
PFI initiative.

Grimsey and Lewis report on a range of studies in the United Kingdom and Australia,
including those cited above, which indicate substantial on-time, on-budget savings
through the use of PPPs, as well as calculating expected overall gains from PPPs.’

In its submission, the Australian Council for Infrastructure Development (AusCID) also
cited the UK’s National Audit Office and UK Treasury research, particularly regarding
‘relatively small’ cost overruns in instances where PPPs had run over budget.®

However, the Committee also heard evidence indicating the performance of PPPs is
‘mixed’. Professor Hodge noted ‘stinging attacks’ by commentators including
Monbiot, Walker and Walker and Davidson, who see PPP deals as tricky, failing the
public interest or enabling vested interests.’

In his submission, Professor John Quiggin, Federation Fellow at the University of
Queensland, cited research undertaken by the UK Institute for Public Policy
Research, which concluded:

that the expected benefits of PFI [Privately Financed Initiatives] are mixed. Prisons and
road schemes have tended to demonstrate value for money. But schools and hospitals
are much less impressive.®

Indeed, it is the high profile ‘failures’ that focus attention on the deal-making, the
legacy for the community and the lessons that need to be learned from PPPs ‘going
wrong’. Within New South Wales, the failures most often mentioned were the Port
Macquarie hospital, Airport Link and the current issues with the Cross-City Tunnel.
Various witnesses throughout the inquiry commented on these to the Committee,
including:

Mr Gary Sturgess, Executive Director, Serco Institute;

Mr Mario (Morrie) Mifsud, State President, Combined Pensioner and
Superannuation Association;

Mr Gary Moore, Director, Council of Social Service of New South Wales
(NCOSS);

Mr Nicholas Lewocki, Secretary, Rail Tram and Bus Union;

Professor Graeme Hodge, Director, Centre for Regulatory Studies, Faculty of
Law, Monash University;

“ Hodge, G and Carsten Greve (eds), ‘Public-private partnerships: a policy for all seasons?’ in The Challenge of
Public-Private Partnerships: Learning from International Experience, Edward Elgar, 2005, p 341

° Grimsey, D and Mervyn K Lewis, ‘Are Public Private Partnerships value for money? Evaluating alternative
approaches and comparing academic and practitioner views', Accounting Forum 29, 2005 pp 372, 373

® AusCID submission, p 8

" Hodge, G and Carsten Greve (eds), The Challenge of Public-Private Partnerships: Learning from International
Experience, Edward Elgar, 2005, p 9

® Professor John Quiggin submission No 16, p 12

2
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Introduction

e Mr Robert McGregor, Deputy Director-General, NSW Department of Health; and

e Ms Linda English, Senior Lecturer, Faculty of Economics and Business,
University of Sydney.

1.15 In submissions, too, organisations such as Maddocks Lawyers® and the United
Services Union'® referred to the need to learn from the Oasis experience involving
Liverpool City Council, which resulted in a report by Emeritus Professor Maurice Daly
and ultimately in the recent issue of Local Government PPP guidelines.

1.16 Unions NSW was critical of arrangements for government underwriting of returns or
guaranteeing borrowings for projects such as the Airport Link and M2 freeway in New
South Wales and the construction and operation of private prisons and hospitals in
Victoria." In its submission, NCOSS criticises the failure of earlier PPPs to enable
the development of ‘competing infrastructure’ (such as public transport routes), thus
limiting the capacity for a social return. Despite the argument that risk is better
managed by the private sector when it invests in public infrastructure, NCOSS notes
that:

the experience in NSW and elsewhere is that governments ultimately hold the risk. Two
early PPP experiments in NSW did not adequately minimise risk to government. Port
Macquarie Hospital, initially developed and operated by the private sector, was
effectively ‘nationalised’ by the NSW Government. The Airport Rail Link, which was
supposed to be totally privately financed, has cost the NSW Government around $800
million.*

1.17 Another issue of concern for the Committee was where changes to the design of a
project delivered through a PPP distort the pattern of use of other public facilities, for
example through the closure of roads. The Committee received evidence about this
concern throughout the inquiry, such as the Combined Pensioners and Superannuants
Association, which noted:

Perhaps ironically, PPPs used in transport development can have a deleterious impact on
the transport using public.”

1.18 The Committee notes that this concern was also addressed in the Second Report of
the Joint Select Committee on the Cross City Tunnel, and in the Auditor-General’s
recent Performance Audit Report, The Cross City Tunnel Project.

1.19 In the international literature, ‘high profile failures’ include the Boston Transportation
Centre (known as the ‘Big Dig’), described by the US National Council for Public-
Private Partnerships as the most expensive PPP ever, at 500% over-budget.'* The
project to construct a central arterial tunnel took 14 years to complete and comprises
161 lane miles of motorway. Problems adding significantly to costs included landfill
and subway lines, glacial debris and foundations of buried houses and ships in the
construction zone. In response to criticisms, constructors Bechtel and Parsons
Brinckerhoff indicated that cost overruns were due to the project being:

° Maddocks Lawyers, submission No 9, p 4

' United Services Union submission No 10, p 4

" Unions NSW submission No 13, pp 21,22

' NCOSS Submission No 15, p 6

"* Combined Pensioners and Superannuants Association of NSW, submission No 5, p 3
' Appendix Three, p 131
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enlarged, redefined and portions even put on hold by state officials to meet the many
often-conflicting concerns of Boston’s downtown business community, neighborhood and
environment groups, adjacent landowners, taxpayer groups and federal agencies.'

1.20 Of considerable concern is the aspect of PPP failure where, despite risk acceptance

1.21

1.22

1.23

by the private sector at the outset of a project, and in the face of poor performance by
the private sector, governments have been forced to step in and run facilities. This
has been attributed to the underlying obligation, or duty of care, of governments to
continue public services. This was the case for the Victorian Government in relation
to the Latrobe Public Hospital and the Metropolitan Women'’s Correctional Centre.
Assistant Auditor-General for Victoria, Russell Walker, says that this indicates the
need for adequate ‘step-in’ provisions as well as appropriate governance arrangements
to monitor the viability and plan of the private sector entity for facilities."

Many commentators have observed that PPPs involve complex and long-term
outcomes, some of which cannot be anticipated. Professor Quiggin notes:

With a long term contract of the kind usual in PPP arrangements, the government not
only forgoes any benefit that might arise from the entry of new competitors, but loses
any capacity to alter the contract terms to meet changing needs and circumstances,
except insofar as these can be negotiated with the private partner ... Unless the
government thinks it can predict in detail, the way in which individual schools and
hospitals will be operating in twenty or thirty years time, it should not be signing
contracts with such long durations."”

In the case of the 407ETR toll road in Ontario, the length of the contract has been a
challenge, both for the private sector operators and the Ontario Government. In April
2006, the private sector company, Macquarie Infrastructure Group, announced that

settlement had been reached with the Government over disputes about the terms for
the remaining 92 year concession on the toll road. "

The Committee also heard evidence about PPPs that have been both demonised and
praised in media. The Spencer Street Station redevelopment in Melbourne is one
such example. It was widely criticised in the media for delay and cost escalation, and
was also acknowledged by the private sector as a project exhibiting ‘lack of
partnership’.’” Mr Dennis O’Neill, Chief Executive Officer of the Australian Council
for Infrastructure Development, indicated to the Committee that, in this instance, the
private sector contractor was ‘heroic’ for its acceptance of what could be regarded as
an inappropriate risk transfer.”® The Station is also now regarded as a ‘fantastic’ piece
of infrastructure, in spite of its commercial failure. Mr Peter Hicks, Leighton

Contractors, told the Committee:

'* Bechtel/Parsons Brinckerhoff, The Big Dig: Key Facts About Cost, Scope, Schedule, Management and Quality,
(undated) p 2

' Walker, Russell A, Public Private Partnerships: Governance and Accountability Issues, presentation to
National Conference of Parliamentary Environment and Public Works Committees, 13 July 2004, pp 6,7

7 Professor John Quiggin, submission No 16, p 17

'® The Australian Financial Review, MIG cleared to raise road tolls, 3 April 2006, p 15

' Australian Constructors Association, Public Private Partnerships: Putting Guidance into Action, case study,
p1l9

> Mr Dennis O’Neill, Transcript of Evidence, 18 November 2005, p 27
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1.24

1.25

1.26

1.27

1.28

1.29

Introduction

It is the best railway station in Australia and we have stayed there, stood behind it, spent
the money and done the work. It is not a disaster. From a Government point of view it
is fantastic. They have achieved the best railway station in Australia.”

In terms of learning from adverse experiences, Mr Gary Sturgess told the Committee:

| would suggest that New South Wales or Australia not beat itself up over those early
days. | mean, you have just produced a report on private prisons - that is a PPP - and it
was a great outcome. So there is a very strong history here: some have gone well and
there has been difficulties with others and | think it is inevitable in the early stages of
developing new techniques that lessons have to be learned.”

Commenting upon projects that should be excluded from a PPP, Mr Gary Moore
indicated that, in view of the failed Port Macquarie hospital experience, there was
concern about PPP arrangements in the health area, and that in relation to the private
prison:

... there is absolutely no evidence at all that the contracting out through a PPP

arrangement to build and operate has delivered any benefits certainly of rehabilitation or
in terms of reduced recidivism rates.”

It must be said that the Committee completed an inquiry into NSW Correctional
Centres in September 2005, and found that the privately managed operation of Junee
Correctional Centre did in fact offer value for money for the State.*

To an extent, PPP failures colour both the experiences and perceptions of this method
of procurement more extensively than do successes. Mr Michael Gerrard, Deputy
Chief Executive of PartnershipsUK told a delegation of the Committee that the
organisation believed public scepticism about PPPs was almost insoluble and media
messages about PPPs, for example about PPP financing, were almost too subtle to be
conveyed simply.*

In establishing this inquiry, the Committee recognised that the State of NSW has
existing PPPs. The Committee therefore felt that its critical focus should be one of
understanding how effectively and efficiently PPPs are currently managed, what can
be done to improve management and how to better plan for the management of future
PPPs. The context described above serves to illustrate the difficulty highlighted so
eloquently by Professor Hodge in evidence to the Committee, when he indicated
concern that the survey methodology used to measure apparent successes for PPPs
demanded more scrutiny:

The real trick is to sort the wheat from the chaff and to sort out the rhetoric and
advertising from the cold facts.

In establishing the Terms of Reference for the inquiry, the Committee agreed:

e to discuss the kind of frameworks and practices necessary to ensure the best
outcomes from PPPs for the Government and the community;

2! Mr Peter Hicks, Corporate Manager, Infrastructure and Investment, Leighton Contractors, Transcript of
Evidence, 16 February 2006, p 6

2 Mr Gary Sturgess, Transcript of Evidence, 19 October 2005, p 2

# Mr Gary Moore, Transcript of Evidence, 18 November 2005, p 13

# NSW Public Accounts Committee, Value for Money from NSW Correctional Centres, September 2005

? Appendix Three, p 129

?® Professor Hodge, Transcript of Evidence, 2 December 2005, p 14
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1.30

1.31

e 1o closely examine Government processes by which PPPs are monitored
(looking not only the investment decision but at the value for money delivered
through PPPs in the longer term);

e to better understand and advise on risk assessment, allocation and
management; and

e to investigate issues for intellectual property management.

The inquiry did not set out to examine whether or not PPPs should be used, regarding
this as a policy matter.

The Committee is aware of other recent or current review or inquiry processes,
including the Richmond Review of the Future Provision of Motorways in NSW and the
Joint Select Committee on the Cross-City Tunnel. It does not wish to overlap with
these processes.

The Inquiry

1.32

1.33
1.34

1.35

1.36

The Committee adopted Terms of Reference for the inquiry on 4 May 2005 but, due
to the need to complete other inquiries, did not commence the inquiry by calling for
submissions until 3 September 2005.

Twenty-seven submissions were subsequently received.

The Committee conducted public hearings on:

19 October 2005
18 November 2005
2 December 2005
16 February 2006
17 February 2006.

Transcripts of the evidence are available from the Committee’s website and Appendix
Two has a list of witnesses.

In August 2005, a delegation of the Committee undertook a study tour of international
jurisdictions to examine issues relating to management of public-private partnerships.
A summary report of the study tour is at Appendix Three.

The Structure of this Report

1.37

1.38

1.39

1.40

1.41

Chapter Two provides definitions and descriptions of PPPs.
Chapter Three outlines the legal and policy framework of PPPs.

Chapter Four describes the decision-making process followed in determining whether
PPP will be the chosen method of procurement. It also examines how value for money
is demonstrated.

Chapter Five discusses the adequacy of current guidance for the establishment and
management of a PPP.

Chapter Six explores the assessment, allocation and management of risk in a PPP
process.
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1.42

1.43

1.44

1.45

1.46

1.47

1.48
1.49
1.50

1.51

Introduction

Chapter Seven discusses the rules of disclosure which are essential for public
confidence in PPPs.

Chapter Eight addresses the manner in which knowledge about PPP management is
shared across and between agencies and jurisdictions.

Chapter Nine discusses the critically important role of evaluation and monitoring in
understanding the effectiveness and efficiency of the PPP process, as well as
understanding the performance of PPP projects over their long terms.

Chapter Ten examines ways in which the public administration of PPPs could be
improved.

Chapter Eleven addresses those social and environmental impacts of PPPs brought to
the attention of the Committee in the course of the inquiry.

Chapter Twelve discusses the management of intellectual property in a PPP
environment.

Appendix One lists the submissions received.
Appendix Two lists witnesses who gave evidence to the inquiry.

Appendix Three reports on an International Study Tour undertaken as part of the
inquiry.

Appendix Four lists key documents received on the study tour.
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Chapter Two - Definitions and Description of PPPs

2.1

2.2

2.3

2.4

2.5

One thing the literature agrees upon is that there is not a great deal of agreement on
what a PPP actually is. Variously described as a new governance tool to replace
traditional contracting out, a new language in public management, or a new way to
handle infrastructure projects®, PPPs are, in reality, some or all of these.

Commentators, including English and Hodge, trace the origins of PPPs from
governments’ interest in New Public Management (NPM), which included contracting
out, compulsory competitive tendering and competition. English says that the drivers
of PPPs include the NPM reform agenda, the interplay of our federated system and a
desire for good services without higher taxes or increased public debt. She states:

Policy documentation indicates a process of iterative and evolutionary change about the
use of PPPs to deliver infrastructure-based services.?

Hodge considers:

privatisation and competition ... joined neatly both with the philosophy of outsourcing
government services and the idea of purchasing defined services as part of the
increasing managerialization of government.?

He suggests that the evolution to PPPs, described as ‘a new, warmer partnership
ethos’:
came almost as a welcome relief to the abrasive and cut-throat era of competition.*

NSW Treasury also described the notion of PPPs on a path between Government
service delivery and Private service delivery, while indicating the ongoing availability of
various forms of procurement options, such as:

e Conventional procurement (including traditional design and construct,
design construct and maintain, supply contracts)

e Privately financed projects (BOOT, BOT, BOO, DBFM?®, Concession(s)
leasing)

e Qutsourcing
e Privatisation
e Divestiture by licence.”

? Hodge, Graeme and Carsten Greve, The Challenge of Public-Private Partnerships, Edward Elgar Publishing,
2005, p 1

?® English, Linda M, ‘Using public-private partnerships to deliver social infrastructure: the Australian
experience’, in The Challenge of Public-Private Partnerships, Edward Elgar Publishing, p 291

** Hodge, Graeme, ‘Public-private partnerships: the Australian experience with physical infrastructure’, in
Hodge, Graeme and Carsten Greve, The Challenge of Public-Private Partnerships, Edward Elgar Publishing,
2005, p 307

*ibid, p 310

*! These terms are: Build-Own-Operate-Transfer; Build-Operate-Transfer, Build-Own-Operate, Design-Build-
Finance-Maintain

*2 NSW Treasury presentation to the Committee, 5 July 2005, p 4
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2.6

2.7

2.8

2.9

2.10

2.11

2.12

Hodge's description of PPPs at a point on a continuum from privatisation offers the
tantalising prospect that PPPs will continue to evolve. In their recent analysis of the
state of PPPs, Greve and Hodge speculate about possible changes to public
governance as a result of PPPs:

PPPs could potentially alter the way both the public sector and the private sector are
organized internally. |f cooperation between the two sectors is extended, then the public
sector will have to stop thinking about itself as ‘purchaser’ and the private sector will not
only be ‘provider’ but instead be a ‘partner’ and share organizational attributes,
responsibilities and citizen expectations.*

Authors Grimsey and Lewis suggest an alternative view:

... in our view PPPs are not privatisation, because with privatisation the government no
longer has a direct role in ongoing operations, whereas with a PPP the government
retains ultimate responsibility.*

In the Australian context, partly because of our federated system of government and
with PPPs undertaken by all three levels of government, there is, as English suggests,
the potential for many different types of PPP initiatives.*

In its submission to the inquiry, NSW Treasury described different forms of PPPs,
including the general term ‘PPP’, which it indicated:

can refer to any contracted relationship between the public and private sector to produce
an asset or deliver a service

and referring to ‘PFP’ as:
a very specific form of PPP which involves the creation of an asset through private sector
financing and ownership control for a concession period (usually long term).*

Hodge suggests that:

The common ground amongst recent definitions appears to be that government has a
business relationship with the private sector, it is long term, with risks and returns being
shared, and that private business becomes involved in financing, designing,
constructing, owning or operating public facilities or services.*’

The NSW Treasury submission shares this view, noting that:

PFPs are generally complex and involve high capital costs, lengthy contract periods that
create long term obligations and a sharing of risk between the private and public sector.
They therefore require careful consideration and approval by Government.*

NSW Treasury also noted that a ‘PFP’ includes both economic or social infrastructure
projects but it distinguishes between these two types in significant ways. It says that
revenues for ‘economic’ infrastructure projects are predominantly derived from third
parties (for example, toll road users); in ‘economic’ infrastructure projects, the
provider faces a genuine market risk (for example, traffic risk); and revenue risks are a

33

Hodge, Graeme and Carsten Greve, ‘Public-private partnerships: a policy for all seasons?’ in The Challenge of

Public-Private Partnerships, Edward Elgar Publishing, 2005, p 345

34

Grimsey D and MK Lewis, ‘Are Public Private Partnerships value for money? Evaluating alternative

approaches and comparing academic and practitioner views’, in Accounting Forum 29, 2005, p 346

35

English, Linda M, ‘Using public-private partnerships to deliver social infrastructure: the Australian

experience’ in The Challenge of Public-Private Partnerships, Edward Elgar Publishing, 2005, p 291
* NSW Treasury submission No 24, pp 9,10
¥ English, Linda M., op cit, p 310

38

NSW Treasury, op cit, pp 9,10
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2.13

2.14

2.15

2.16

Definitions and Descriptions of PPPs

key driver of financial outcomes. ‘Social’ infrastructure projects, on the other hand,
are usually paid for out of public money; there is no ‘market risk’ to the provider of
infrastructure, as payment streams are subject to long-term contracts with
Government; and cost risks are a key driver of financial outcomes.”

The NSW Treasury submission also described other project delivery structures, which
it distinguished from PFPs. These were listed in the submission as:

e Design-Build (DB) or Design-Build-Operate-Maintain (DBOM)
e Joint Venture (JV)
e Project Alliancing.”

The Committee decided at the outset of the inquiry to address matters encompassing
the use of private funds for infrastructure. It does not go as far as NSW Treasury in
suggesting that PPPs can include any contracted relationship between the public and
private sector. Accordingly, the inquiry did not address traditional methods of
procurement. The focus of this inquiry was largely confined to the types of
relationships generally described as PFPs. However, the Committee was also
interested to examine the lessons learned from the management of partnerships which
have emerged through the application of project alliancing models. These are
discussed later in the Report.

The Committee observes that many of the current processes for addressing PPPs
appear to have emerged from responses to historical problems, and notes that these
processes are continuing to evolve. For example, in her study of Victoria’s partly-
privatised prison system, Ms Valarie Sands describes how the massive changes
generated by NPM impacted on public accountability, such that it became a challenge
to distinguish between the responsibilities of elected representatives and public
servants in policy and administration roles. Further, she states:

NPM has further exposed the accountability gap between the accountability doctrine,
conventions and reality. Practice has moved ahead of the doctrinal adjustments required
of the traditional model, creating vagueness, gaps and disagreements. However, NPM
may have done us all a favour and forced the development of more relevant
accountability models. This process is ongoing, with a number of contemporary
accountability models emerging to cope with the realities of today’s public
administration.*

The Committee also notes that, proportionately, PPPs are a small part of the overall
State capital program. Mr John Pierce, Secretary of NSW Treasury told the
Committee:

... in terms of the total State’s capital program, PFPs have been and will continue to be
a relatively small proportion. Over the last ten years, if we just look at the public sector
contribution to those projects, thely] tended to average about three per cent of our total
capital program.

* NSW Treasury presentation to the Committee, 5 July 2005, p 5
“ ibid, p 10
*''Sands, V J, ‘Victoria’s partly-privatised prison system’ in The Asia Pacific Journal of Public Administration, 26

(2) p
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Generally it peaked just prior to the Olympics at about seven per cent. Perhaps a truer
measure is if you include the private sector contribution to those projects and if you did
that then over that ten year period the average ratio of PFP projects in the total program
is around the eight per cent mark. From the very beginning | suppose we have always
said that we would never expect PFPs to account for more than maybe ten to fifteen per
cent of the total capital program.*

2.17 The Committee is keen to ensure that the lessons from historical problems around the
management and governance of PPPs are both learned and properly applied.

“ Mr John Pierce, Secretary, NSW Treasury, Transcript of Evidence, 2 December 2005, pp 28, 29
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Chapter Three — Applying the Legal and Policy
Framework

3.1

3.2

3.3

3.4

3.5

3.6

3.7

In this Chapter, the Committee examines the key documents underpinning PPP
management and policy in NSW. They are the Working with Government: Policy for
Privately Financed Projects and the Working with Government: Guidelines for Privately
Financed Projects. The latter is generally referred to as the Working with Government
(or WWG) Guidelines.

NSW Treasury has indicated that the policy framework and PPP practices currently in
place are focussed around guidelines which have a strong degree of consistency across
Australian jurisdictions. The submission explains the Working with Government:
Guidelines for Privately Financed Projects:

had its origins in a Heads of Treasuries review of privately financed projects. The HOTs
working party evolved into a regular forum of exchange of information among
jurisdictions, culminating in the creation of a National PPP Forum at Ministerial level.
... The Government issued the final version of WWG as official guidance in November
2001. *

The statutory basis for the Working with Government Guidelines is the Public
Authorities (Financial Arrangements) Act 1987, which allows public authorities to
enter into financial arrangements, generally with the approval of the Treasurer.

NSW Treasury states:

WWG provides guidance on the framework and processes to enable the public and
private sectors to work together on improving public service delivery through private
sector provision of infrastructure and related non-core services. WWG describes a
competitive and transparent mechanism to govern the procurement of privately financed
projects, and the principles or “rules of the game” under which such procurements are
conducted.

In their establishment, all PPP/PFP frameworks and guidance derive from the work
undertaken in the United Kingdom. There, the position on the Private Finance
Initiative (PF1) evolved through several stages.

From 1981 to 1989, the UK had a set of rules, known as the Ryrie Rules, designed to
ensure that the introduction of private finance into government-owned industries
occurred under conditions of fair competition and that it added value. The Ryrie
Rules were ‘formally retired’ in 1989.%

When the PFI was announced in 1992 by the former Chancellor of the Exchequer, the
government gave the green light to largely unfettered private sector involvement in the
public sector:

“ NSW Treasury submission No 24, p 7

“ ibid, p 8

* Allen, Grahame, The Private Finance Initiative (PFl), Research Paper 01/117, 2001, House of Commons
Library, p 13
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In the past, the Government has been prepared to give the go-ahead to private projects
only after comparing them with a similar project in the public sector. This has applied,
whether or not there was any prospect of the project ever being carried out in the public
sector. | have decided to scrap this rule. In future, any privately financed project which
can be operated profitably will be allowed to proceed. [...] Secondly, the Government
have too often in the past treated projects as either wholly private or wholly public. In
future, the Government will actively encourage joint ventures with the private sector,
where these involve a sensible transfer of risk to the private sector. [...]

Thirdly, we will allow greater use of leasing where it offers good value for money. As long
as it can be shown that the risk stays with the private sector, public organisations will be
able to enter into operating lease agreements, with only the lease payments counting as
expenditure and without their capital budgets being cut.*

3.8 In 1997, under the Blair Labour Government, a review of the PFI was commenced. It
made 27 recommendations with a particular focus on helping to foster PFl expertise
in government. Guidance documents, policy statements and technical notes were also
published at this time.

3.9 In 1999, a second review of PFI (the Bates Review) was conducted, which
recommended the formation of PartnershipsUK. Its mission is to work with both
public and private bodies to improve the planning, negotiation and completion of
PPPs. It has a board with membership from both the public and private sectors and
the public interest is represented by an advisory council.

3.10 1In 2000, the Office of Government Commerce was established in the UK, to
modernise procurement across government. Within OGC, the Private Finance Unit is
responsible for developing and promoting PFI for public bodies.

3.11 NSW Treasury notes that Australian jurisdictions are moving toward greater
consistency in policy frameworks and practices for PFPs, and that this is reflected in
the effort to develop standard commercial principles for PFP contracts. These are
being developed by the NSW and Victorian treasuries as part of the National PPP
Forum. The Victorian commercial principles document was published in June 2005.
In its submission, NSW Treasury states that it has been working with other parties,
including the Victorian Treasury, through the National PPP Forum, to develop a
version of standard commercial principles which it anticipated would be available in
early 2006.* On 3 April 2006, a NSW Treasury official advised that the NSW
document will now be made available mid-year.*

Governance and Accountability

3.12 The NSW guidelines apply to all Government agencies, including departments, public
trading enterprises and State-owned corporations.®® They are not, however,
mandatory, and several commentators indicated to the Committee that there are gaps

** Lamont, Norman, quoted in The Private Finance Initiative (PFl), Research Paper 01/117, 2001, House of
Commons Library, p 14

“” Allen, Grahame, The Private Finance Initiative (PFI), Research Paper 01/117, 2001, House of Commons
Library, pp 16, 17

* NSW Treasury submission No 24, pp 4, 31

* Telephone conversation with Ms Nin Rejante, NSW Treasury, 3 April 2006

' NSW Treasury, Working with Government: Guidelines for Privately Financed Projects, p3
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3.13

3.14

3.15

3.16

Applying the Legal and Policy Framework

in their interpretation by agencies. While there are general references in the
Guidelines to accountabilities, these are not clearly codified in respect of governance
roles in either the Guidelines or the Working with Government: Policy for Privately
Financed Projects.

In evidence to the Committee, the Auditor-General told the Committee:

Certainly one aspect where we believe they [the Guidelines] are deficient is that they are
not mandatory. ... The language in them suggests a government expectation that they
will be complied with but equally, some agencies have said to us, they are only
guidelines, we do not have to comply with those aspects. That is the main reason why in
my report two days ago | suggested the key aspects of the guidelines should be given
legislative backing.®

The Report referred to by the Auditor-General addresses issues relating to Contract
Summaries for Privately Financed Projects. It also refers to the need to specify
accountabilities regarding certain PPP disclosures, stating:

The Government should:

¢ make it clear to all Ministers and agencies that the [Working with Government]
Guidelines are mandatory

e introduce a standard template for all contract summaries
e introduce legislation to:

- cover key aspects of the Guidelines, particularly those relating to
contract summaries and other disclosures

- require Ministers to table the Audit Office review of a PFP contract
summary

- at the same time they table the summary in Parliament

- require the timely tabling of contract summaries, preferably within 30
days of the Audit Office report being signed

- clarify the ability of Ministers to table contract summaries if
Parliament is not sitting

- require Ministers to table revised contract summaries in Parliament if
any significant changes take place. This revised summary should also
be subject to review by the Audit Office before tabling.”

The Committee supports the Auditor-General’s recommendation. It believes that in
view of public expectations for proper governance for PPPs, the framework needs to be
extended beyond the concept of guidance notes for public servants. This means the
Guidelines require the force of compulsory directions or legislation.

Other Australian jurisdictions, including Victoria and Queensland outline in their
public private partnerships guidance material a set of accountability or corporate
governance requirements for all parties, including portfolio Ministers, Cabinet, the
Project Team and Project Director.” They also specify measures to safeguard the

°' Mr Bob Sendt, Auditor-General, Transcript of Evidence, 18 November 2005, p 36

°2 Audit Office of NSW, ‘Privately Financed Projects — Contract Summaries’ in Auditor-General’s Report to
Parliament 2005, Volume Four, p 5

** Partnerships Victoria; Public Private Partnerships Policy, 2001, p 12; Queensland Department of State
Development, Public Private Partnerships Guidance Material Policy, p 11
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public interest, including questions specifically referring to the rights and involvement
of affected individuals and communities, ongoing public access, equity arrangements
for disadvantaged groups, consumer rights, assurance for community health and
safety, privacy considerations, accountability and transparency and effectiveness in
meeting government objectives.®

3.17 In the United Kingdom, the guidelines for procurement are set out by HM Treasury in
The Green Book: Appraisal and Evaluation in Central Government (2003) and the
Value for Money Assessment Guidance (2004). |In addition, the Government’s
approach to PFI is explained in PFl: Meeting the investment challenge (2003), and
more recently in PFl: strengthening long-term partnerships (March 2006). These
documents identify the Government’s commitment to the use of PFIl where it can offer
the best value for money. However, they stipulate this is not to be at the expense of
employee terms and conditions, and the use of PFI must be consistent with the
Government’s wider public sector reform agenda.” The NSW and UK materials are
similar in that, while they provide guidance for public servants, they do not define
Ministerial accountabilities. This was not always so. In 1997, the UK Government
published Twelve Guiding Principles in Using Market Testing and Contracting Out.
These principles included reference to Ministerial responsibility for the ‘value for
money’ test and Ministerial accountability for services contracted out to the private
sector.”

3.18 PartnershipsUK has also explored the importance of Ministerial leadership in
developing an enabling culture for the success of PPPs and it has led discussion on
ways of encouraging ‘quality’ and consistent leadership for PPPs.”’

3.19 The NSW Working With Government Guidelines identify the practices and processes
which Treasury expects the public sector to follow when embarking upon a PPP. The
Committee acknowledges that these guidelines do include principles of value for
money and the separation of the investment decision from the procurement decision.
However, the public interest is not prominently addressed - readers of the guidelines
are directed to an Appendix for guidance relating to its assessment. The question of
how focus on the public interest is maintained over the life of a project is not
addressed. In addition to the deficiencies identified around public expectations of
governance, the guidelines have received strong criticism for their cursory handing of
public disclosure issues. Indeed, in his recent Review of Future Provision of
Motorways in NSW, Professor Richmond proposed several recommendations for
strengthening public disclosure arrangements for PPPs, which the Committee
understands the Government has accepted.®

3.20 Many international commentators have indicated the need for governments and the
community to achieve a better understanding of the governance and accountability
questions inherent in PPPs, particularly because of the complex interrelationships

* Partnerships Victoria; Public Private Partnerships Policy, 2001, p 12; Queensland Department of State
Development, Public Private Partnerships Guidance Material Policy, p 11

* HM Treasury, PFl: Meeting the investment challenge, 2003, p 30 and PFI: strengthening long-term
partnerships, March 2006, p 31

*® Twelve Guiding Principles in Using Market Testing and Contracting Out, issued by the Chancellor of the
Duchy of Lancaster, 4 November 1997

* PartnershipsUK, Delivering Public Sector Innovation, Seminar, 9 November 2004, p 13

*® Professor David Richmond, Transcript of Evidence, 16 February 2006, p 32
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between the public and private sectors that PPPs generate. This question was
explored in 2004 by contributors to a special issue of the Journal of Corporate
Citizenship. Hodge and Greve have also suggested that a consequence of the
complexity of these relationships is that PPPs could potentially alter the way in which
both the public and private sectors are organised. They argue the need for
governments to keep their governance responsibilities separate from commercial
performance concerns because of the risk of pressures to alter the ‘rules of the game’:

that support the appearance of a positive, growing and thriving state business sector
rather than maintain rules of the game initially set to provide optimal competition in the
interest of citizens.”

3.21 Other commentators have addressed concerns about the adequacy of the guidelines in
specific terms, about the importance of guidelines being applied uniformly, and about
the use of standard terms. These matters are addressed elsewhere in this Report.

3.22 The Committee believes that a review of the current WWG guidelines is necessary, and
that they should form part of a broader framework for PPPs. While it is aware that
there is supporting material, the Committee believes there should be explicit direction
given as to what should be included and considered as vital by agencies in developing
projects. It suggests that key elements for inclusion in a PPP framework be:

e PPP Policy, Principles and Objectives (addressing, in particular, Value for
Money, the public interest, risk assessment and allocation, evaluation and
monitoring and knowledge management);

e PPP Governance;
e Public Disclosure Arrangements; and
e Monitoring and Evaluation Processes.

3.23 While the focus upon a broad framework is important, the Committee emphasises that
it would be concerned if this was to be considered merely a cosmetic ‘requisite’ or
box-ticking exercise by parties dealing with PPPs. It believes that strong leadership is
required to engender discussion among relevant parties aimed at understanding the
implications of such Government objectives as value for money and the public
interest, as well as embedding the spirit and intent of governance, disclosure and
other project management arrangements. It suggests that, in light of ongoing
concerns about the handling of PPPs, there is value in pursuing this agenda.

RECOMMENDATION 1: That the framework for considering PPPs in NSW be
strengthened, to include:

e aclearly defined PPP policy, principles and objectives;
e governance and public disclosure arrangements; and
o refined process guidelines addressing identified deficiencies.

RECOMMENDATION 2: That the Government implement the recommendation of the
Auditor-General in relation to the publication of contract summaries, by making the Working
With Government Guidelines mandatory.

** Hodge, Graeme and Carsten Greve, ‘Public-private partnerships: A policy for all seasons?’ in The Challenge of
Public-Private Partnerships, Edward Elgar Publishing, 2005, p 345
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3.24 In the longer term, the Committee expects that adherence to such a framework would
assist both the NSW Parliament and the Auditor-General to compare the performance
of PPPs across agencies and at key time intervals. Elements of performance which
may be of interest include:

e ongoing value for money;

e capacity to deliver on Key Performance Indicators;
e mapping of emerging risks; or

e examination of the benefits of project refinancing.

3.25 Such scrutiny might also allow an assessment as to whether PPP outcomes are being
achieved and whether any other matters identified by community members as a
priority in considering PPPs are becoming apparent, such as social equity or
environmental considerations.

3.26 However, by establishing the optimum governance and accountability standards for
PPPs, the public sector can also indicate its expectations of others in the partnership.
The Assistant Victorian Auditor-General recently commented:

The public sector environment requires different governance approaches to those used in
the private sector. If private sector participants are to operate successfully and
effectively in the public sector, they must understand and accommodate such
differences in their own governance arrangements.®

 Walker, Russell A, ‘Public Private Partnerships: Governance and Accountability Issues’, presentation to
National Conference of Parliamentary Environment and Public Works Committees, 13 July 2004, p 9
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Chapter Four - The Decision to Use PPPs to Procure
Infrastructure

4.1

4.2

4.3

4.4

4.5

4.6

4.7

This chapter describes the processes used by the NSW Government in the lead up to a
decision about how to procure a project. Where the decision is to procure a project
through a PPP, the chapter also examines prominent issues including the use of the
Public Sector Comparator, agreement on an appropriate discount rate and determining
the cost of capital.

The NSW Treasury submission indicates that there are several key principles
underpinning the evaluation of private investment in public infrastructure in NSW. It
notes that a clear Government policy distinction is made between the decision to
invest in a project and the decision to use PFP or some other method of procurement
to deliver the project. The investment decision requires a Business Case, an economic
or financial appraisal which:

...demonstrates the basis for the preferred option — i.e., that option where economic or
financial benefits exceed its costs, or is the most cost effective solution (if project
benefits are equivalent for all options considered. The project should also be shown to
be consistent with the Government’s priorities and the agency’s own service delivery
objectives. As a result of the investment decision, a project is included in the
Government’s investment plan and funding for the project is reviewed as part of the
annual budget.”

The submission also notes:
WWG Guidelines require Government approval for the investment decision, and for the
procurement decision if the project is a PFP.®

NSW Treasury indicates that the procurement decision is based upon a Value for
Money (VFM) assessment. The concept of VFM derives strongly from the UK
experience with PPPs, referred to in Chapter Two. In the UK, value for money is
defined as:

... the optimum combination of whole of life cost and quality (or fitness for purpose) to
meet the user’s requirement.®
That definition illustrates that cost consideration is not the only driver for the
procurement decision in the UK.
According to the NSW Treasury submission, the policy position in NSW is:

The decision rule is that the Government will not use PFP procurement unless it delivers
value for money to the State, which means getting the best possible outcome at the
lowest possible price.®

The submission indicates that VFM may arise from:

* NSW Treasury submission No 24, p 12

% ibid, p 12

* HM Treasury, PFl: strengthening long-term partnerships, March 2006, p 29
* NSW Treasury submission No 24, p 13
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e integration of service delivery and whole-of-life costing;

e innovation;

e potential for efficient risk transfer to the private sector; or

e more efficient asset use and management over the life of the asset.®
4.8 It does not, however, specifically mention quality.

4.9 The Committee considers separation of the investment and procurement decisions by
government to be sound and prudent policy. The Committee also believes that value
for money should remain the driver for the procurement decision, and suggests that a
stronger focus in NSW on an optimum combination of whole of life cost and quality
(as in the case of the UK) would be ideal for NSW PPPs.

4.10 The Committee also felt that there would be improvement to the framework where
value for money was the key to deciding to procure infrastructure using a PPP and the
decision was freed from the constraint of procurement at no cost to Government. It
noted that the Review of Future Provision of Motorways in NSW made a
recommendation in this regard.®® The issue was also discussed in the First Report of
the Joint Select Committee on the Cross-City Tunnel of February 2006.

RECOMMENDATION 3: That the practice of specifying procurement of PPPs at no cost to
Government should be abandoned.

Public Sector Comparator

4.11 The Working with Government Guidelines require that a Public Sector Comparator
(PSC) be developed for all PFP proposals as way of testing whether privately financed
arrangements would provide better value for money than traditional procurement
methods.®’

4.12 A PSC is the calculation of what a project would cost if the public sector were to
provide the infrastructure and services rather than going to market. This includes
capital and operating expenses with special factors added to account for the
comparative financing benefits of the public sector and for the additional costs for
transferring risks to the private sector. The PSC is usually expressed as a single dollar
figure in net present value (NPV) terms which takes into account inflationary effects
over time.

4.13 The Committee heard divergent views on the use of the Public Sector Comparator, the
accuracy of how well it is calculated and how and when it should be disclosed.

Calculation of PSC

4.14 The Working with Government Guidelines emphasise the importance of preparing
comparators carefully and comprehensively. They acknowledge that there are

* ibid, p 13

® Infrastructure Implementation Group, Premier’'s Department, Review of Future Motorways in NSW, December
2005, p 7

* NSW Treasury 2002 Working with Government Guidelines p 45
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potential uncertainties because of the need to forecast costs and risks over the life of
the project.

4.15 The guidelines provide for separate ways of calculating PSCs for economic (or
revenue-generating) infrastructure and social (or budget-funded) infrastructure.
Economic infrastructure PSCs are usually developed on a project financed basis.
These PSCs incorporate:

o Competitive neutrality adjustment to cover taxes and charges to which the
public sector would not normally be subject;

o A commercial capital structure reflecting optimal level of debt and equity for
the value of the project;

o A debt guarantee reflecting the margin between the project’s credit rating
and the State’s AAA credit rating; and

) A commercial level of return on the Government’s equity investment.

4.16 PSCs for social infrastructure, on the other hand, are based on the cash flow model
used to demonstrate costs under traditional procurement. These include:

. The base costs of delivering the services;
o A competitive neutrality adjustment (only for State taxes); and
) Estimate of the expected costs of risks emerging over life of the project with

some distinction between retained and transferred risks.®

4.17 NSW Treasury included the following table in its submission to highlight these
differences:

Constructing a PSC for Economic and Social Projects

Model Social Infrastructure Economic Infrastructure
Key Differences e No market risk transferred to | ¢ Third party revenue (market
private sector risk) transferred to private
e Cost risk is a key driver sector

e Usually implemented by a e Revenue risk is a key driver
General Government Agency | e Corporations delivery model
Competitive Neutrality e State taxes e State taxes
o Commonwealth taxes
Risk Valuation e Cost risk valued and o Cost risk valued and
included in cash flow included in cash flow
e All risks identified e Equity priced off listed
infrastructure products,
which reflect market risk
e Debt + Tcorp and guarantee
fee
Raw Project Costs ¢ Capital Capital

Operating Costs
Maintenance
Whole of life Costing

e Operating Costs
e Maintenance
Whole of Life Costing

Source: Submission No 24 NSW Treasury p.16

*®* NSW Treasury 2002 Working with Government Guidelines pp 47-48

Report No. 159 - June 2006 21



Public Accounts Committee

Chapter Four

4.18

4.19

4.20

4.21

4.22

The NSW Treasury submission states that the PSC is a vital component of the
assessment of PPP projects. It is the threshold price that private proponents must
meet in order to demonstrate the value for money of the proposal.®

According to NSW Treasury, in constructing a PSC, all risks are identified, assessed
and valued so that they can be assigned optimally. The NSW Treasury submission
also states that transferable and retained risks are separately identified and costed. In
the assessment process, the projected costs of transferable risks are added to the PSC
and retained risks added to the private bid in order to maintain a consistent
approach.”

Grimesy and Lewis, in considering the use of PSCs both in Australia and
internationally, point out that the PSC is necessarily theoretical as it is done before a
project has commenced based on estimates of the full costs, revenues and risks.
However, there are always going to be a great number of risks and uncertainties in
such projections.”

The Committee acknowledges that the accurate forecasting of costs and risks is
complex and highly technical, however, there seems to be less criticism of the
accuracy of admittedly less complex social infrastructure PSCs than of those for
commercial projects with revenue streams. Babcock and Brown, a merchant bank,
noted that the PSC for the NSW schools project was highly accurate (unlike many
others) because the Department of Education and Training had had much recent
experience in procuring similar schools.”” The Committee notes that this is a social
infrastructure PPP so a less complex PSC was required.

The Committee heard that for other projects, the PSC was not accurate or was not
updated when planning had advanced and more information came to light. Mr David
Roseman from Macquarie Bank argued that the PSC was not always used and, when it
was, it was not particularly accurate.”” Mr Tony Poulter from PricewaterhouseCoopers
expressed a general lack of confidence in government’s ability to cost service delivery
accurately over the longer term, stating:

| think most people would say that, although forecasting capital costs is difficult and
there is always a margin for error, and that you are more likely to get it right on a
portfolio basis than you are to be absolutely right on a particular project, despite those
qualifications | think most people would say that certainly with assets like schools and
hospitals there is a reasonable degree of confidence in the public sector's ability to cost.
| think it is sometimes more difficult on longer-term operating and maintenance costs.
Sometimes the public sector is asking the private sector to apply standards which have
not previously been applied or which, if they have been applied, have only been applied
recently; and there must therefore be a greater degree of uncertainty about the ability to
forecast. That matters in terms of the pubic sector comparator, but | think it also
matters in terms of the public sector's degree of confidence in the numbers it is
forecasting for the commitments it will be entering into under the contract, however it is
procured, which can be important to everybody, because if you enter a procurement

® NSW Treasury submission No 24, p 16

" ibid, p 16

" D. Grimesy and M.K. Lewis (2005) ‘Are Public Private Partnerships Value for Money? Evaluating alternative
approaches and comparing academic and practitioner views’ Accounting Forum 29 pp 345-378, p 353, p

367

’? Babcock and Brown, submission No 17, p 5
”* Mr David Roseman, Transcript of Evidence, 2 December 2005, p 20
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4.24

4.25

4.26

4.27

The Decision to use PPPs to Procure Infrastructure

process and then find that, for maybe understandable reasons, there has not been a full
understanding of the long-term operating costs, you can have budgetary problems and
need to revisit the specification or look at the way the project is going to be funded. So
it is particularly in the area of through-life costs that | think more work could sometimes
be done on what the long-term estimates are.”

Mr Peter Hicks, Corporate Manager, Infrastructure and Investment, Leightons, was
also concerned about the accuracy of PSCs produced by consultants without direct
experience in delivering projects:

| think, generally speaking, when we bid for projects the Government has set a
comparator which has been established by organisations that are not involved in delivery
of projects. They are consultants, people who are highly professionally qualified, but
they have never actually had to deliver a project for a dollar. They understand it all.
They can sit on the sidelines but they have never had to suffer a loss or had to put their
body on the line, so to speak, for a sum of money.

We have been very frustrated when we bid to Government three contractors, often four
contractors, who are used to bidding the market, understand the risks of pricing,
understand the risks of pricing movements during the bid, and we all settle at a certain
price and then the so-called expert has a different figure, often a lower figure, and we
are harassed to get to that lower price, and it is just an impossible target. Itis a
mythical target established by someone who has actually not ever had to deliver to that
price, so the sort of people who provide advice are quantity surveyors, and very reputable
people, and they are the sort of people we use, but finally they do not have to take the
risk on whether they win or lose. ”°

Babcock and Brown’s submission made the relevant point that it was essential for
PSCs to be kept up to date.” If prepared years in advance of projects being let, there
is a real risk that they do not reflect current market conditions or the costs of
materials and the PSC would not be consistent with values used by the private sector
in preparing bids. The Committee agrees with this comment.

The Committee acknowledges that it is a difficult exercise to value risks. At the
beginning of the project these might not be known in great detail, especially site
specific risks which may not become apparent until planning is well advanced. For
instance, when the Conservatorium of Music was being redeveloped the project was
delayed by the need to investigate the extensive archaeological remains on the site.”
Babcock and Brown suggest as alternative approaches either completing planning
work prior to finalising the PSC or amending the PSC once it is done.”® Both of these
suggestions have merit.

Unions NSW also stressed the importance of including contract monitoring costs in
the PPP side when evaluating projects in order to compare like with like.” The
Committee agrees with this approach and would expect that every effort is made to
include realistic estimates of all costs.

The Committee is aware, from a study of the literature, of the potential for ‘transaction
costs’ in PPPs to be underestimated. Transaction costs include the costs of

" Mr Tony Poulter, Transcript of Evidence 16 February 2006, p 25

”® Mr Peter Hicks, Transcript of Evidence 16 February 2006, pp 2,3

’® Babcock and Brown, submission No 17, p 7

”7'Mr John Pierce, Secretary, NSW Treasury, Transcript of Evidence, 2 December 2005, p 33
’® Babcock and Brown, submission No 17, p 7

”® Unions NSW, submission No 13, pp 43,44
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monitoring and evaluating the ongoing arrangements and delivery of a PPP.
Examining PFP projects in the UK, Professor Jean Shaoul found that:

Monitoring has turned out to be more costly than anticipated, performance indicators
have been difficult to operationalize, due to the subjective nature of the outcome, and
contracts changes have been time consuming and complex.®

4.28 The Committee received evidence from Professor David Richmond indicating that
transaction costs of PPPs are quite high and need to be justified.® Professor
Richmond noted that the Infrastructure Implementation Group had framed a
recommendation to this effect in its December 2005 report.

4.29 In a more general comment on this issue, Mr Pat Barratt, former Auditor-General of
the Australian National Audit Office, wrote in 2003 about factors upon which agencies
should focus which may well contribute to transaction costs, including the need to
identify and manage whole of contract issues, such as:

retention of corporate knowledge, succession planning and industrial relations and legal
issues.™

4.30 In the United Kingdom, the Committee was told by the National Audit Office that
because the risks in early PFls were unknown, they were priced quite generously and
were able to be refinanced on very good terms. They were also informed that the PSC
was traditionally calculated as to be marginally more expensive than a PFI which has
led in recent times to HM'’s Treasury giving less weight to such calculations. Instead,
the United Kingdom is moving from a PSC model to developing a ‘should cost’
analysis.®* Mr Gary Sturgess of the Serco Institute also commented that, in response
to the perceived problems with the accuracy of the PSC, they were being prepared less
frequently in the United Kingdom, stating:

The UK is moving away from having public sector comparators which is a bit unfortunate
because, rough as they are, they are a useful device for giving some idea about what sort
of savings have been made over what government thought it was probably going to cost.
But the view has been taken that they [PSCs] are so rough and that really the point has
been proven after six hundred projects, the view has been taken that they [government]
should just have the competition and see what the best price is. As | said, this does have
the unfortunate consequence that if you research the recent NAO reports in the UK, you
will find less evidence in the last two years than there was previously of the level of
savings that have been made.*

4.31 The Committee considers that it would be unfortunate if this practice was adopted in
New South Wales. Even the most vocal critics of PPP projects have acknowledged the
importance of demonstrating they can deliver improved value for money over
traditional procurement. For instance, the Unions NSW submission states:

When the Government Guidelines were initially published in 2001, many in the
community (including trade unions, and other stakeholders) were re-assured by these

® Shaoul, Jean, ‘The Private Finance Initiative or the public funding of private profit’, in The Challenge of
Public-Private Partnerships — Learning from International Experience, Graeme Hodge and Carsten Greve,
2005, p 200

® Professor David Richmond, Transcript of Evidence, 16 February 2006, p 42

* Barratt, P, Public Private Partnerships — Are there gaps in public sector accountability? Address to 7"
Biennial Conference of Australasian Council of Public Accounts Committees, February 2003, p 25

* Appendix Three, p 127

* Mr Gary Sturgess, Transcript of Evidence, 19 October 2005, p 4
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commitments to undertake rigorous and systematic comparison of the cost of
undertaking a project by the public sector, versus the private sector, and the promise of
transparent disclosures.®

Discount Rate

4.32

4.33

4.34

4.35

A key point of contention about the accuracy of the PSC is the selection of an
appropriate discount rate to reflect the relative level of risks for projects faced by the
private and public sector. The discount rate refers to a percentage rate added to the
annual raw costs of the public sector to perform the activity over time when converting
it to the Net Present Value figure.

This is a contentious topic because the discount rate depends on an analysis of risks
developed without any certainty of their likelihood. Grimesy and Lewis observe that in
a hypothetical perfect world with perfect knowledge of all risks, the ‘right’ discount
rate would be the rate of return on a winning bid.* Small changes in a discount rate
can lead to different outcomes, as observed by Unions NSW. The Unions NSW
submission provides examples of how changes in discount rate can lead to vastly
different results.”’

Professor Graeme Hodge of Monash University argued that the selection of the
appropriate discount rate was of vital importance in developing the PSC:

Peter Fitzgerald in Victoria did an assessment in 2004 and his results were quite
fascinating. He looked at eight projects and he found that if you evaluate using the
Treasury and Finance discount rate of 8.6 per cent, we suspect that those deals resulted
in a 9 per cent saving to the public purse compared to conventional procurement. If,
however, we make that same analysis based on a lower discount rate of 5.6 per cent, you
find out that those savings evaporate and it actually costs 6 per cent more than
conventionally acquired projects. So Peter Fitzgerald's evaluation to my mind is quite
important because it was saying that the discount rate that is used in this complex
public sector comparator evaluation matters a lot and we have got to understand more
about how it directly relates to calculating relative merit.*”

Professor Hodge went on to say:

What is the appropriate public sector comparator framework? At the moment it is a
hugely complex black box and if you read the UK assessments you would have to say
when you read the words "this as manipulatable framework", then | personally get
concerned that we are moving out of the realms of finance and evaluation and we are
moving into the realms of policy advocacy. So what is the best framework and what is
the appropriate discount rate? As | say, in the Fitzgerald studies in Victoria when you
used a lower discount rate, PPPs seemed to cost more. When you used a higher
discount rate, as suggested by Treasury, PPPs seemed to save us money. |t does matter.
| know on the domestic front for my home mortgage | chase a half percent off if | can get
it somewhere else. It strikes me as odd that governments would not question the
availabil;;[y of private finance at three percent more than they get it through government
finance.

# Unions NSW, submission No. 13, p 40

® Grimesy and Lewis, op cit p 367

# Unions NSW, submission No 13, p 46

* Professor Graeme Hodge, Transcript of Evidence, 2 December 2005, p 14
 ibid, p 16
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4.36

4.37

4.38

4.39

4.40

The NSW Treasury submission states that the discount rate for the PSC is chosen on
the basis of individual projects’ risks using the Capital Asset Pricing Model (CAPM)
which is based on the economic theory that investors expect additional return on
investments if they are expected to accept additional risks and will price assets
accordingly.”® Using this model, the base rate of return (the risk free rate) is assumed
to be the rate on bonds issued by TCorp with discount rates developed for individual
projects for each particular type:

o Economic infrastructure — the project’s Weighted Average Cost of Capital
(WACC) and
o Social infrastructure — the PSC uses the TCorp borrowing rate while private

bids are assessed using the TCorp borrowing rate with the addition of another
rate to reflect risks that are transferred to the private sector.”

The NSW Treasury submission states that, as there are no fixed rules regarding the
discount rate, it is important to conduct sensitivity analysis of the calculation by using
a range of rates.” This practice is consistent with the views of academics Grimesy
and Lewis that suggests using a range of figures to deal with situation where small
change in assumptions such as the discount rate can lead to major change to results.
This process helps avoid inaccuracy.*

Some submissions were dubious of the suitability of the Government’s current
approach. The Unions NSW submission was highly critical of it, stating:

In summary, the NSW Guidelines for calculations of the PSC are fundamentally biased
against the option of direct public sector investment in infrastructure projects, by
combining the use of ‘hypothetical adjusted costs’ with the use of high discount rates,
supposedly to reflect risks.™

The Unions NSW discussion of the valuing of risk is based on Canadian guidelines for
PPP projects. These include an allowance for costs overruns in the base cost so that
the cost used is the ‘hypothetical risk adjusted cost’ and then reflecting project
specific risks by using a high discount rates. The submission argues that this leads to
double counting of the risk. The problem with assuming there would be cost overruns
with public sector providers is that such assumptions can lead to bias towards private
sector providers. This can lead to an ‘optimism bias’ about the performance of the
private sector compared to the public.

The submission provides several examples of how discounting against the cost of
capital to reflect the higher costs of private sector finance and then to reflect risk
could lead to bias if the discount rate is excessive. No examples of actual discount
rates used by NSW Treasury are included in the Unions NSW submission (although it
contends that a rate of 19% could be used by Treasury).” Specific information on
discount rates is not generally available to the public. Issues about disclosure of the
PSC will be discussed below.

% NSW Treasury, submission No. 24, p 15
*ibid, p 17

% ibid, p 17

* Grimesy and Lewis op cit, p 365

* Unions NSW, submission No 13, p 54
* ibid, p 45
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Unions NSW states that the academic consensus is that the appropriate discount rate
to evaluate government funded projects should be the rate at which governments can
borrow subject to adjustments to reflect a moderate amount of risk in the order of 2
per cent.”® It cautioned, in particular, against the dangers of using a high discount
rate to reflect the private sector cost of capital in investment evaluations. In its view,
such poor quality evaluation led to an inappropriate decision to sell the State Bank of
NSW in 1995 for less than its true value.”

NSW Treasury on the other hand was adamant that it did not use high discount rates.
Its stated policy on selection of the appropriate discount rate is based on a national
paper prepared for Australian Heads of Treasury. The work on selection of a discount
rate distinguishes between risks that should be retained and risks that should be
transferred for revenue generating and risk cost. The guidance states:

Some Practitioners consider that including risks in both the cash flows and the Discount
Rate is double counting. This is not the case. The cash flows account for risk in the
sense of considering all possibilities and deriving a mean or Expected Value but do not
account for risk in the sense of providing specific compensation for the potential for
returns to depart from those Expected Values due to systematic risk. For example, a
project with a certain cash flow return of $50 per annum would have the same expected
cash flow as a project with a 50% probability of $0 return and 50% probability of a
$100 return per annum. The Expected Value of the cash flows therefore does not reflect
the variance of the cash flows due to systematic risk or the co-variance of those cash
flows with the cash flows of a portfolio of projects. To the extent that the potential
variance is sensitive to systematic risk this is taken account of through the Discount
Rate.”

In response to questions on notice, witnesses from NSW Treasury reinforced the
Department’s position that there was no bias against provision by the public sector,
stating that the methodology for selecting discount rates agreed by all Australian
governments was based on sector neutral provision:

The methodology involves adjustment to both the cash flows and discount rates.... Great
care is taken to ensure no double counting of the estimated value of risk in the PSC. It
is incorrect to say that high discount rates are used.”

This Report will not examine the technicalities in the absence of detailed knowledge
about the calculation of recent PSCs. The Committee observes that current
international practices are to use a lower discount rate than had earlier been the case
because of improved knowledge about valuing risks. Recently, in the United Kingdom
discount rates for PPP projects were reduced from 6 to 3.5 % which addresses earlier
academic concern about bias against the public sector.'™ Unions NSW points out
that in the United States that there has been a trend towards lower discount rates in
recent years.' This is apparently consistent with the NSW Treasury’s stated policy.

*® Unions NSW, submission No. 13, p 55

" ibid, pp 57-59

* Commonwealth Treasury Determination of Appropriate Discount Rates for the Evaluation of Private Financing
Proposals , June 2002

* NSW Treasury, correspondence 13 January 2006, p 4

' Grimesy and Lewis op cit p 356

" Unions NSW submission No 13, p 56
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Guidance

4.45 The Committee was told that there is limited guidance material about how PSCs
should be calculated and Mr Tony Poulter from PricewaterhouseCoopers suggested
ways this could be improved:

The guidance at the moment that is published on public sector comparators is pretty
high level. There has been quite a lot of experience about how to do risk workshops, how
to quantify risk uplifts, how to take account of the way in which those risk uplifts should
be aggregated across a project. Clearly you do not add them all up, you have to look at
scenario analysis, and also the relationship between risk uplifts and discount rates.
There is not a lot published on that and | actually think that providing guidance on this,
so that people doing projects understand what the lessons have been in more detail, and
so that private sector people bidding understand more what the approach is going to be,
would be desirable for all parties.

| do not think this needs to be a huge tome or operations manual. | think taking
principle down two levels to how you do this and some examples of how it has been done
in the past would be helpful for everybody.'®

4.46 Mr Poulter particularly identified whole of life costs and risk elements. He suggested
that these can be quantified using statistical techniques.'®

4.47 The Unions NSW submission was also critical of the lack of information available
about calculating the PSC, noting that the WWG guidelines indicated in 2002 that
further guidance on such issues as the structure of the PSC and the selection of a
discount rate would be published at a later date. The submission notes the economic
appraisal documents published on the NSW Treasury website have not been updated
since the WWG were published. It suggests expanding guidance to include such
issues as appropriate consideration of Government overheads and the valuing and
allocation of risks.™™

4.48 The NSW Treasury submission notes it has been working on a document of standard
commercial principles for PFP projects to assist in the allocation of risk.'* However,
the Committee considers that, as an interim measure, publication of the guidance on
discount rate selection would assist the provision of information.

4.49 The Committee considers that there should be no need to restrict access about the
principles underlying calculation of PSCs even if it is appropriate to keep actual PSCs
confidential at various stages of the project to assist the Government’s negotiating
position.

RECOMMENDATION 4: That NSW Treasury publish guidance on selection of a discount
rate and other information about the PSC as part of improving guidelines for PPP projects.

Disclosure of PSC and Discount Rate

4.50 Representatives of Unions NSW were particularly critical of the Government’s current
and recent practices in relation to developing and disclosing the PSC. The Unions
NSW submission states:

' Mr Tony Poulter, Transcript of Evidence, 16 February 2006, pp 28, 29

' jbid. p 29

' Unions NSW submission No 13, p 41

1 NSW Treasury, submission no 24, p 31 —The submissions indicates that this will be published early in 2006.
The Committee is advised that it is more likely to completed by June 2006.
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The publication of the PSC was supposed to assure the community that Government had
learned from past experience, and was committed to a more open and transparent
process.'”

The Unions NSW submission contends that the Working With Government Guidelines
are flawed because they do not require the disclosure of the proposed revenues of a
project if it is privately funded, do not require disclosure of the discount rate used in
calculating the PSC and, rather than requiring disclosure of projected cash flows,
calculate hypothetical costs and adjustments for risk."” In evidence, a consultant for
Unions NSW, Professor of Accounting, Bob Walker stated:

First off | think the broad concept of the PSC was positive. The idea was that
Government would provide assurance to the community that these were value for money.
The Government at the time spelt out, through some guidelines, what should be
contained in the public sector comparator. One of the points made in the submission is
that those guidelines have not been followed. Contract summaries were to include the
product of the PSC and a cost benefit analysis, | think they need to be looked at
together. Of the reports we have reviewed that material was either not there, there was
very little cost benefit analysis in all except as | recall one of the contract summaries.
Incidentally, there was not an Auditors-General's report on them either and we have been
unable to obtain copies of those. The results of the public sector comparator was
summarised in a few lines. Moreover, another defect of that is that it is quite evident
that a lot of public private partnerships have been subject to major design changes after
the contracts were signed. The guidelines should have seen a revised PSC being
prepared and placed on the record. | don't think that has happened either.'®

He went on to say:

... | have never seen a full PSC published, | have seen a table of one line without any
detail about the calculations. That is not providing any assurance at all.'®

Mr Danny Graham, Director, Privately Financed Projects, NSW Treasury explained that
current policy is for the PSC to be released to bidders during social infrastructure
projects and it is released selectively based on consideration of the maximum
advantage to Government:

On social infrastructure projects it has been the practice for the ones we have had in the
market place to release the PSC number to the relevant bidders. The guidance material
has taken the position that we are trying to maintain the Government's competitive
position in regard to these transactions, so the release or non release of the PSC to the
bidders is a function of whether or not we feel it will achieve a better outcome for us.
With the social infrastructure projects we have take the view that releasing the aggregate
numbers to the private sector to ensure a better and more competitive outcome and to
target our affordability level is clearly a good outcome for us.'*

However, Unions NSW opposed the release of the PSC to bidders as another example
of potential bias against the public sector performing the projects as it enables these
bidders to know what price they need to match to win the contract.'"

% Unions NSW, submission No 13, p 40

 ibid, p 36

' Prof. Bob Walker, Transcript of Evidence, 2 December 2005, p 40
% ipid, p 40

"% Mr Danny Graham, Transcript of Evidence, 2 December 2005, p 34
" Unions NSW, submission No 13, p 59
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4.55 The NSW Treasury submission states that, for both social and economic infrastructure
PFPs, the raw Public Sector Comparator is disclosed in the contract summaries.'*

4.56 There are conflicting views about whether these PSCs are in fact being released by the

NSW Government. The Unions NSW submission pointed out that published PSCs for

five projects were either incomplete or outdated and provided the following

commentary:

Project

PSC shows projected cash flows and NPV of Government funded
project?

New Schools Project — May
2003

Only shows PSC ‘most likely case’ as 7.3% more expensive than
PPP (but not strictly comparable as PPP was net of ‘child care
revenues’)

Cross City Tunnel — June
2003

No — but discloses PSC for shorter tunnel — projected NPV of risk
adjusted RTA’s costs $41.93 m

Eastern Creek Alternative No
Waste Technology Facility
(September 2003)

Westlink M7 Motorway No

(August 2003)

Lane Cover Tunnel, widening
of Gore Hill freeway etc (July
2004)

No — comment that instead of a PSC shows present Value of
(public sector) costs, compared with Present Value of benefits
[including non-financial benefits] to motorists, pedestrians, etc,

and benefit/cost ratios.
Source: Unions NSW, submission No 13 pp 64-66
4.57 Ms Linda English of the University of Sydney, part of a team engaged in a long term
research project on evaluating PPPs, also indicated there was not adequate disclosure
of PSCs:
[the PSC] is a sort of moveable feast, which makes it actually quite difficult to audit, so
you start at the beginning of the process to try to work out what the cost - and this is just
a hypothetical cost - of public provision is because we really we suspect the Government
has no intention of private provision, but as they talk to the contractors that PSC is
constantly developing, so it is not something that is easily graspable, | don't think, and |
think that is a problem for auditors general and other people who are trying to work out
how to monitor these things: What is it that you have actually captured in the PSC? ***°
4.58 The discount rate used is not disclosed publicly although bidders may be informed.

The current NSW policy is to disclose to bidders the discount rate for social
infrastructure projects. However, for economic infrastructure, where the relevant
discount rate is the weighted average cost of capital, NSW Treasury argues that if this
was disclosed, along with some other matters, hypothetically, commercial in
confidence matters such as the bidders rate of return on investment or profit margin
could be calculated.'* Unions NSW recommends that these discount rates should be
disclosed.'® The submission disputes the need to protect commercially sensitive
information from private partners, stating:

"2 NSW Treasury, submission No 24, p 27
"* Ms Linda English, Transcript of Evidence, 16 February 2006, p 17
"4 NSW Treasury, submission No. 24, p 28
"% Unions NSW, submission No 13, pp 62
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It is difficult to see how basic financial information about pricing and profit forecasts
could possibly disadvantage operators after they had won a contract — particularly when
such information is routinely made available to financial markets.'*

Mr Gary Sturgess, Executive Director of the Serco Institute in the United Kingdom and
formerly a senior public servant in New South Wales, told the Committee.

| cannot think of any reason why you would not make public sector comparator available.
It is the same with the evaluation criteria. There are a lot of procurements conducted,
even in the UK, where the evaluation criteria are not made available to the bidders. |
cannot imagine why government would not want to let the private sector know what
matters to it in terms of the [evaluation] weightings and so on.'"

A witness from Macquarie Bank indicated that it was not always useful to see the PSC
because it was not always helpful in preparing bids:

At the end of the day, even if we see what the public sector comparator is, typically our
experience is that in a lot of transactions it does not reflect reality. We are not builders
and so forth and we have probably just as much trouble, if not more, than the people
assessing it on your side to work out whether the construction cost, for example, is a
competitive construction cost, but we have experienced probably 80-90 per cent of the
time the builders telling us that it is just not a fair number.'*®

On the other hand, he indicated it was more helpful to understand the logic behind
the PSC calculation as it would enable a meaningful discussion.' Babcock and
Brown, a firm of merchant bankers, argued that disclosure of the Public Sector
Comparator can promote effective competition during the bid process by such means
as focusing attention on government expectations so that bidders can appreciate
whether their scoping of the project is consistent with the government’s. The
Committee acknowledges that disclosure might risk the Government’s competitive
advantage and might hamper the development of innovative solutions.

The Auditor-General stated in evidence to the committee that he considered the PSC
should be available at the conclusion of the bidding process. The Deputy Auditor-
General, Mr Tony Whitfield, stated:

| can see an argument that it should be made available to the bidders. | would think
that there would be a risk in letting it out to the public prior to concluding the deal, but
once the deal has been struck | believe then the public is entitled to be aware of all the
elements that went into the bid and how that decision was made, so in other words the
risk sharing, the details of the contractual arrangements, if there is revenue sharing
within the contractual arrangements, whether there is an upfront payment and what that
upfront payment was for, whether it was to compensate the government for expenditure
that was necessary to allow the project to occur or whether it was in fact a premium to
obtain a contract.'

While there is no Government policy to disclose any of the assumptions behind the
PSC, the Committee does not consider this to be sufficient as a way of providing
assurance to the public that the PPP project will provide value for money. Therefore,
the Committee suggests that NSW Treasury consider reviewing the policy on
disclosure.

" Unions NSW, submission No 13, p 70
" Mr Gary Sturgess, Transcript of Evidence, 19 October 2005, p 4
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Mr David Roseman, Transcript of Evidence, 2 December 2005, p 20

19 jpid p 21
2% Mr Tony Whitfield, Transcript of Evidence, 18 November 2005, p 38
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RECOMMENDATION 5:  As the Committee found there was strong public interest in
increased disclosure of the PSC, it recommends that NSW Treasury review the policy on
disclosure of the PSC in consideration of the public interest in knowing that such projects
achieved greater value for money than would be possible under traditional methods of
procurement.

Cost of Capital

4.64 A key feature of the arguments against the use of PPP arrangements is that, as
governments are usually able to borrow money more cheaply than the private sector,
projects should be financed by public debt rather than private finance. For instance,
Professor John Quiggin of the University of Queensland advocates the use of publicly
issued special purpose infrastructure bonds as an alternative to private financing.'**
Professor Graeme Hodge of Monash University told the Committee:

The reason that | used this term ‘mega credit card’ | guess is because | wanted to use
accessible language. When people say ‘what are these deals all about’, | think the onus
is on someone to say ‘do not be too concerned, it is just government using an
arrangement, it is a bit like me taking out a mortgage with my house or taking out a
credit card’.

On the use of the term "credit card" though, the reason | use that for public policy
debate is because | know that some credit cards are better than others and | would
much prefer to use a credit card where | can buy credit on three per cent interest than
use another credit card that is going to require me paying 18 per cent. It is an
accessible way of saying to people this is a financing deal, when you borrow money you
do have to be careful. There is nothing bad about a credit card. | think they are rather
handy sometimes but unfortunately | usually have to pay my all bills with a credit card,
in the same way governments have to pay bills.'*

4.65 The Unions NSW submission argues against the use of PPPs because in part:

Governments can obtain finance at a lower rate than private sector firms; and private
sector participants in PPPs expect a far higher return on investment than the
government’s cost of capital. Hence it makes sense for government agencies to borrow
directly rather than enter into arrangements with Special Purpose Entities that establish
liabilities, that are, ‘in substance’, borrowings.'**

4.66 However, the NSW Treasury submission states that the fact that governments can
borrow more cheaply than the private sector is simply a function of the coercive
powers of states to raise revenue. This is perceived by credit markets as being a lower
risk investment than private debt. NSW Treasury argues that the true cost of a project
to Government would include the costs of the risks of the project, not just the cost of
the Government in servicing the debt to finance a project.

4.67 Mr Dennis O’'Neill, Chief Executive of the Australian Council for Infrastructure
Development, told the Committee:

| think there is firstly a grave misunderstanding of the cost of capital. Not only out there
generally in the public but also more specifically amongst policy makers and politicians.
There is, in some respects, still a very simplistic view that because the so-called risk free
rate of borrowings by Government, which is the long term bond rate, is some couple of
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Professor John Quiggin, submission No. 16, pp 7, 8

Professor Graeme Hodge, Monash University, Transcript of Evidence, 2 December 2005, p 18
' Unions NSW, submission No 13, p 23

'2* NSW Treasury, submission No 24, pp 13, 14
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per cent less than the average private rate that you or | might apply to a mortgage on our
house, but surely the only way to get capital for governments is to go for borrowings...

... Bidders for these projects do that. They price all these other risks and therefore while
there is undoubtedly a role for governments to borrow and to invest, we would argue that
that has to happen or should happen for those projects for which there is no direct
economic return. There are a lot of externalities. It could be major arterial roads into
regional New South Wales, country roads, those sorts of things, certain types of social
infrastructure and the like, you borrow and you invest, but where you can get a third
party revenue stream which could be fairly priced and equitably distributed, there is no
reason }/;/hy you should not do private financing where the risks have been properly
priced.'”

Mr John Pierce, Secretary, NSW Treasury reinforced the argument against public
borrowing to fund all projects because:

The problem with that one is that if you start down that track then our credit rating
would go into junk bond status. Why, because we do not have the tax base to support
the level of debt we have to service, which gets to the heart of why we think there is a
difference. '

Mr Gary Sturgess told the Committee that, in fact, the gap between the cost of capital
for the public and private sectors is narrowing as the market for these projects
matures with improved knowledge about appropriate pricing and allocation of risks:

...[W]hat happens is that as the market becomes comfortable with the policy area and
becomes comfortable with government’s intentions and the risks, that gets bid away.
Obviously there are exceptions, but generally the efficiency gains from competition far
outweigh any benefits in terms of the government being able to borrow more cheaply. If
you are making savings in the order of twenty per cent, they really do just swamp
whatever difference there is in government being able to borrow slightly more cheaply.
You have got to look at both those factors.™’

The Committee was told by Partnerships UK that there is widespread
misunderstanding about the relative costs of capital between the private and public
sector and noted that Ministers have difficulty communicating complex economic
information. *®

In conclusion, the use of PPPs as a procurement strategy should only make sense if
the additional cost of private sector capital is balanced by the greater efficiency of the
private sector provision. The Committee accepts the logic of this argument.

Accounting for PPPs

4.72

Opponents of PPPs argue that one reason for governments to choose these
arrangements is to avoid incurring public debt. Debt is shifted from the State’s
balance sheet to the private sector despite the State having certain liabilities to pay
the private partners. For instance, the Unions NSW submission contends that an
accounting treatment of PPPs that removes debt from the balance sheet has been,
and continues to be, a motivating factor for their use. It states that PPPs do not

'*> Mr Dennis O’Neill, Chief Executive Officer, Australian Council for Infrastructure Development, Transcript of
Evidence, 18 November 2005, p 29

'** Mr John Pierce, Transcript of Evidence, 2 December 2005, p 33

¥’ Mr Garry Sturgess, Transcript of Evidence, 19 October 20005, p 7

'*® Appendix Three, p 128
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appear in the balance sheet and therefore expand the Government’s available finance
without appearing as public debt.'?

As a corollary of this, the public may not be adequately informed of the true condition
of the State’s finances. This leads to a lack of accountability and can have dire
consequences. Professor John Quiggin of the University of Queensland pointed out
that shifting liabilities from the balance sheet contributed to the sudden and
catastrophic collapse of the American energy marketing company Enron in 2001.'*

PPP accounting policies have developed in the absence of a specific Australian
Accounting Standard. In 2004, NSW Treasury joined other States and Territories to
adopt as an accounting policy (as distinct from a standard) the principles used in the
United Kingdom Accounting Standard FRS 5 ‘Reporting the Substance of
Transactions: Private Finance Initiative and Similar Contracts’. This advice uses the
concept of determining whether infrastructure produced in a PPP was an asset and in
which party’s books it should appear depending on the relative proportions of risk and
commercial rewards borne by each party.”* The form of the contract for the individual
PPP project and the allocation of risk is therefore crucial for determining the nature of
the project appearance in accounts.

In NSW Treasury’s current accounting treatment, there is once again a distinction in
the between economic and social infrastructure:

o Economic infrastructure with user charges paid to the private sector would
usually not be recorded in the public sector’s balance sheet but an asset
returning at the end of the contract (such as a toll road) will be recognised
by the public sector as an asset gradually increasing in value over time.

o Social infrastructure can be either:

= afinance lease which is a borrowing of the State. These are used in
cases where the Government retains most of the demand risk. Once a
project is functioning (ie the construction phase is complete) it would be
recorded as a liability offset against an asset of equal value; or

= An operating lease which is not recorded in the State’s accounts. These
leases are used in cases where the majority of the risk is held by the
private sector.

NSW Treasury’s submission and verbal evidence separate the decision to procure from
the method of procurement. Although acknowledged that some projects do not appear
in the balance sheet in some cases, this is stated not to be a driver of the process.

Dr Kerry Schott, the Executive Director of Private Projects and Asset Management,
stated:

It is a real key to getting good policy to not let your financing decision drive what it is
you do or frankly you will come unstuck. It is very important that the first decision that
is made by the Government is what capital do we want to provide the services that we
have to provide.'

'* Unions NSW, submission No 13, p 25
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Professor John Quiggin, submission No. 16, pp 6, 7

B'FRS 5 pp 2-4
¥ NSW Treasury, submission No 24, pp 28, 29
"% Dr Kerry Schott, Transcript of Evidence, 2 December 2005, p 30
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The Secretary of NSW Treasury, Mr John Pierce, stated:

....whether projects procured through PFPs end up being on the State balance sheet or
off the State's balance sheet is a by-product of that procurement decision, it is not a
driver of it. You do not do PFPs for the sake of it and because we effectively make
investment decisions on the basis the Government that makes the investment decisions
has got to be prepared to fund and finance the thing itself. If you are and it becomes
part of that investment decision how are you going to buy it?

There are a number of options available to you. Irrespective of the way the accounting
standards operate or whether it ends up on or off balance sheet a key consideration is
the economics of that underlying decision about which procurement method to follow, |
suppose internally you refer to as the rose by any other name type of principle.**

He went on to state that the credit rating agencies considered all the state’s financial
obligations when assessing its creditworthiness, including obligations under major
contracts. The NSW Treasury submission pointed out that Loan Council Reporting
requirements compel Australian governments to provide comprehensive information
annually about liabilities for current and planned PPPs. These are included in NSW
Budget Paper No 2."*°

Dr Schott provided some examples of the accounting treatment:

... If there is no risk to the Government in the project then it is off balance sheet. There
are very few projects that fall into that category and the ones that do are what we refer to
in the submission as economic infrastructure and that includes things like water
treatment plants where somebody is paying for the water or toll roads. All of the other
projects that we do are on the balance sheet and the way that they appear on the
balance sheet [is as John said, it] is as a liability because we have a liability to make an
on going payment for a school or a hospital or whatever and that ticks out every month.

With rolling stock for rail cars that we are currently working on there will be obligations
to pay for that as the cars are made available by the provider. That gets recorded on the
balance sheet as a provision. So instead of being a borrowing, it gets recorded as a
liability provision, that is really the principal difference. There is a bit of
misunderstanding about this, | think, because a lot of people seem to assume that
everything is off balance sheet but that is actually not the case.™

The Unions NSW submission argues that this accounting treatment is not adequate
and sees problems with current accounting treatment as an emerging interest in an
asset over time as the contract draws to an end:

In other words, PPP contracts involving hundred[s] of millions of dollars are said to be
‘agreements equally proportionately unperformed’, so they can be accounted for by
treating period payments as payments for services rendered in that accounting period —
the same way that businesses might treat rental payments for a photocopier.'”’

The Unions NSW submission contends that the UK accounting treatment should not
be considered authoritative because of what the submission argues is unusually
limited criteria for recognising an asset.'*

** Mr John Pierce, Transcript of Evidence, 2 December 2005, p 29
% Correspondence from NSW Treasury, p 3

' Dr Kerry Schott, Transcript of Evidence, 2 December 2005, p 30
*7 Unions NSW, submission No 13, p 32

= ipid, pp 29-31
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The Committee acknowledges that NSW Treasury is accounting for these projects
appropriately in accordance with the most recent professional advice. The Committee
supports accounting treatment that promotes public knowledge about the
Government’s liability for these projects. There should certainly be efforts to clarify
public understanding of the issue of off-balance sheet accounting.

The Committee notes that in the absence of accounting standards for the treatment of
PPP projects, guidance on accounting treatment should be published and made
widely available.

RECOMMENDATION 6: That NSW Treasury should develop material for public
consumption about the current accounting treatment for PPPs.

Recent Developments in Accounting
4.84 The Committee notes that the issue of appropriate accounting for PPP projects is

4.85

4.86

4.87

complicated by the absence of an agreed national standard. New South Wales
agencies are required to use accounting standards developed by the Australian
Accounting Standards Board in their financial reports. Australian standards are
generally adopted to reflect international standard setting processes. Standard setting
processes at the Australian and international level are highly consultative and
individual standards, particularly on contentious issues, can take several years to
develop.

In March 2005, the International Financial Reporting Interpretations Committee
(IFRIC) of the International Accounting Standards Board issued three draft
interpretations for comment:

. D12 Service Concessions Arrangements — Determining the Accounting Model
o D13 Service Concessions Arrangements — the Financial Asset model and
o D14 Service Concessions Arrangements — the Intangible Asset Model

These provided alternative models for the accounting model for concession
arrangements based on control of the assets in PPP or service concession arrangement
where there is a contractual arrangement between the ‘grantor’ (the public partner)
and the ‘operator’ (the private partner) for the provision of public services. The Draft
Interpretations apply to arrangements under which the grantor controls both the
infrastructure and any significant residual interest in the infrastructure. Interpretation
D12 proposes that the operator does not recognise the infrastructure as its property,
plant and equipment. Rather, the operator should recognise the rights it receives in
exchange for providing construction and other services (or other consideration) to the
grantor as either :

(a) a financial asset — if the grantor has primary responsibility for paying the
operator; or

(b) an intangible asset — in all other circumstances, i.e. if the users of the
concession services pay the operator for the services.

These interpretations do not address how the public sector ‘grantor’ side of the public
private partnership should account for their interest in the projects. Australian Heads
of Treasuries Accounting and Reporting Advisory Committee (AHTARAC) and the
Australian Accounting Standards Board (AASB) both provided comprehensive
comments indicating that these interpretations would not meet the accounting
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requirements of Australian public sector partners in such arrangements. The AASB
suggested that all other standard forming have provided advice on both sides of a
relationship. AHTARAC’s comments argued that it was possible for the control test as
defined in the interpretation to misleadingly assign control of an asset to the public
partner when control would only revert at the end of the contract. AHTARAC
advocated replacing the idea of control with the ‘risk and rewards’ approach using in
the current accounting policy adopted by Australian Treasuries.'**

4.88 These draft interpretations are still under consideration by IFRIC."*® The Committee
does not consider that it can add any resolution to overcome this gap in the
accounting standards and notes that international negotiations should take their
course.

Disclosure of Private Sector Arrangements

4.89 The Unions NSW submission argues that sums collected by private sector operators
from the public by way of user charges (such as tolls) should be disclosed to improve
accountability of the Government of the full cost of these projects. The submission
recommends that the NSW Government report a much greater range of information in
relation to PPP projects including fees, liability of the Government to ensure
availability and estimates of the amounts payable by the private sector.**

4.90 The Committee notes that it would be a fundamental change to the meaning of the
public sector accounting if the Government were obliged to disclose fees collected by
a third party. However it would assist in accountability to the public for their liability
if this information were known.

4.91 The Committee also notes that information about the amount of funds raised through
tolls is publicly available from shareholder information. For example, the Macquarie
Infrastructure Group details its tolls in information to shareholders. It would be
helpful if government partners could provide the public with information about how to
find this.

RECOMMENDATION 7:  Where the public pays commercial fees or tolls to private sector
partners in a PPP, the public sector partner provide information in their reports about how
the public can find information about the amount of revenue raised by private sector
partners.

' Australian Heads of Treasuries Accounting and Reporting Advisory Committee ‘Response to International

Financial Reporting Interpretations Committee Draft Interpretations on Service Concession Arrangements’,

Submission from the Urgent Issues Group of the Australian Accounting Standards Board ‘IFRIC Draft

Interpretation’

http://www.iasb.org/current/ifric consideration.asp accessed 12 April 2006

! Unions NSW, submission No 13, pp 34, 35

'*2 Monthly reports on average daily revenue and traffic on weekdays and week-ends for the Eastern Distributor,
the M4, the M5 and the M7 are available from eg http://www.macquarie.co.au/au/mig/new/20060406
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Chapter Five - Adequacy of Guidance (WWG
Guidelines)

5.1 This Chapter addresses the Working with Government Guidelines in general, although
some of its provisions are discussed in detail in other Chapters.

5.2 In November 2001, the New South Wales Government released Working with
Government: Guidelines for Privately Financed Projects, which provides a framework
for the public and private sectors to interact when undertaking PFPs. The Guidelines
specifically cover Privately Financed Projects (PFPs), with other forms of Public
Private Partnerships (PPPs) covered by the NSW Government Procurement Policy.'*
The Guidelines describe a competitive and transparent mechanism to allow the
combination of skills from both sectors to provide solutions for the community. ***

5.3 New South Wales followed Victoria in releasing its Guidelines, with other states later
issuing their own documents.'*® The Guidelines resulted from a series of consultations
between Heads of Treasuries and forums of Ministers from all Australian jurisdictions.
The various Australian approaches have strong links to the UK’s Private Finance
Initiative (PF1).**

5.4  The Guidelines address the following aspects of private investment in public

infrastructure:
o Identifying suitable projects;
) Project development, including approvals, assessment and disclosure;
o Project management structure;
. Risk management;
. Contractual issues; and
o The Public Sector Comparator.

5.5 Evidence presented to the Committee indicated the Guidelines could be made more
effective in a range of ways, including:

o The introduction of supporting legislation;

) Incorporating recent experience in PPP management;

° Ensuring a standardised approach to common stages of PPP development;
and

o More consistent practical application by agencies and between jurisdictions.

5.6  Previous guidelines on private financing of public infrastructure were released in NSW
in 1988 and 1995, but the 2001 document included new innovations, such as:
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NSW Treasury, NSW Government Procurement Policy, July 2004; NSW Treasury, submission No 24, p 7
** New South Wales Government Working with Government: Guidelines for Privately Financed Projects,
November 2001

NSW Treasury, submission, pp 7, 8

'® Private Finance Initiative (UK) information available from http://www.hm-treasury.gov.uk (accessed 18 May
2006)
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. Distinguishing between core and non-core services;

o Requiring Cabinet-level approval at specific stages;

o Providing explicitly for social infrastructure; and

o Introducing the principle of ‘value for money’ to determine whether a project

147

should be procured as a PFP.
The submission provided by Sydney Water Corporation noted:

The guidelines are considered to be comprehensive with respect to the various phases of
project development, the risk management framework and major contractual issues.'*®

The Department of Health commented on the usefulness of the Guidelines in
establishing a foundation upon which PFPs could be approached, allocating risk
between the sectors and identifying projects that merit partnership between public
and private sectors.'”

Various officers of the Department of Health also reflected on the value of the
Guidelines:

. Mr Bob McGregor, Deputy Director General, identified the risk management
component as ‘particularly useful’;

) Mr David Gates, Director, Asset and Contract Services, considered the major
benefit to be a degree of consistency in the market place between agencies
and also between Australian jurisdictions;

. Ms Elsie Choy, Associate Director, Joint Sector Development, noted ‘the
guidelines have been very useful in providing a framework for identifying
projects which are appropriate for a PPP and their implementation’; and

o Mr Glenn Monckton, Project Director of the Department’s Long Bay Forensic
and Prison Hospitals PPP Project, considered the Guidelines were ‘a useful
tool for the effective management of the project, being mindful of matters
that need to be covered in managing a PPP project and particularly the risk
allocation identified in the Working With Government Guidelines to identify
risks and how those risks should be treated within a PPP project’.*®

One example of the way in which the Guidelines inform agencies’ approaches to PPPs
can be found in the matter of unsolicited bids, which refers to those cases where the
Government receives PPP proposals without having called for tenders. The Guidelines
specifically detail the process and general requirements for dealing with unsolicited
proposals to ensure they are subject to the same discipline and due diligence as
solicited proposals. That is, they must demonstrate an overall community benefit and
be consistent with the Government’s plans and priorities.™
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NSW Treasury, submission No 24, p 8

% Sydney Water, submission No 26, p 3

'** Mr Glen Monckton, Mr David Gates, Ms Elsie Choy, Mr Bob McGregor, Transcript of Evidence, 17 February
2006, p 9

% jbid, p 9

'*! The Parramatta Transport Interchange is one example of a successful unsolicited proposal that was assessed
as yielding value for money. NSW Treasury, submission No 24, ppl8, 19
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The Director-General of the Premier’s Department receives unsolicited bids in New
South Wales in the first instance. Single-agency proposals are referred to the relevant
agency, but wider consideration is given to proposals relating to more than one
agency, or those that are not already part of the Government’s plans. The Premier’s
Department will consult relevant agencies to assess the merits of a proposal.

Unsolicited proposals usually will be tested in the market place through competitive
tendering, although the guidelines also explain to proponents the circumstances in
which the Budget Committee of Cabinet (BCC) might allow the bid to bypass the
competitive tendering process.'”

Like many aspects of the Guidelines, the New South Wales approach on this issue is
similar to that of the HM Treasury in the United Kingdom, which stipulates that any
bid received by government must be subjected to market consultation and
competition.'*

Improving the Guidelines

5.14

5.15

5.16

5.17

Despite their general usefulness, the Department of Health noted it was consolidating
some sections of the Guidelines in consultation with NSW Treasury in order to reflect
current needs and practices of the Department. In addition, the Department of
Education and Training’s experience in building and opening nine new schools using a
PFP, the New Schools Privately Financed Project, indicated the Guidelines were quite
complex in parts. A Post-Implementation Review of the Project suggested the need
for greater simplification and clarity.™™

Other parties supported the view that the Guidelines should be improved, largely
acknowledging the Government’s broadening experience of managing PPPs since the
Guidelines were first developed and published.

Mr Tony Poulter, of PricewaterhouseCoopers (PWC), expressed this sentiment:

The Working With Government Guidelines are now a few years old. There are lots of good
principles in them, which are well understood and observed, but there has been a
learning curve in a number of jurisdictions, including in New South Wales, over the last
few years with new deals being completed, and some not being completed, and | think
that experience could usefully be codified in some areas to give guidance rather than
rely on people understanding what is being done in those precedent deals.'

The PWC submission identified a number of aspects in the Guidelines it considered to
be ‘international best practice’, including requirements on budgetary provisions,
discount rates that evaluate risk allocation between sectors and the approach to
handling hedging issues.'*

' NSW Government, Working with Government Guidelines, pp 12, 13
** Appendix Three, p 124
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NSW Treasury, New Schools Privately Financed Project Post Implementation Review, December 2005, p 4

%> Mr Tony Poulter, Transcript of Evidence, 16 February 2006, p 25
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PricewaterhouseCoopers, submission No 25, p 4
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5.18 PWC argues that further codification is required to account for new benchmarks, such
as the Victorian Government’s guidance on Standard Commercial Principles and the
greater understanding of contractual issues between the public and private sectors. ™

Consistency in Application

5.19 Some evidence to the Committee, such as that provided by Mr Bob Sendt, Auditor-
General, and Mr Gregory James, of Maddocks Lawyers, identified deficiencies in the
current Guidelines, including uncertainty over their status and inconsistent
application.™®

5.20 Arguments for greater consistency in application focus on both the need for a standard
approach between NSW agencies and greater uniformity between Australian
jurisdictions in developing and managing PPPs. While the guidelines produced in the
various states and territories have developed according to respective needs, evidence
to the Committee suggested these approaches had converged to some degree in recent
times. It heard there would be additional benefits if, at some stage in the future, it is
possible to formalise a more standardised approach between jurisdictions. *°

Legislative Backing

5.21 The absence of any legislative force in support of the Guidelines has allowed an
inconsistent approach to develop between NSW agencies. Evidence to the Committee
indicates certain parts of the Guidelines could be made mandatory, thereby achieving
uniformity and certainty in some stages of developing and managing PPPs, which
would benefit both public and private sectors.

5.22 Many ‘guidelines’ for public sector agencies are issued as Premier’s Memoranda or
Treasurer’s Directions and have the force of mandatory directions. The Working With
Government Guidelines have no mandatory requirement outlining their application and
the Auditor-General noted some agencies apparently consider the Guidelines to be an
expectation only and have deviated from them as they have seen fit.'®

5.23 Evidence from Professor Richmond and the Auditor-General suggested legislative
backing was essential for at least part of the guidelines to ensure agency compliance.
According to Professor Richmond only some sections will benefit from supporting
legislation due to the need to maintain flexibility in the overall process:

...there are parts of it that probably could become mandatory. | think there does need to
be some discretion available to agencies because the difference between projects can be
quite significant and some things make a great deal of sense for one project and not for
another.™

5.24 Both Professor Richmond and the Auditor-General expressed similar views in terms of
the sections that would most appropriately become mandatory. As noted in Chapter

'’ PricewaterhouseCoopers, submission No 25, p 4

'*® Auditor-General, Transcript of Evidence, 18 November 2005, p 36; Mr Gregory James, Maddocks Lawyers,
Transcript of Evidence, 2 December 2005, p 3; Mr Dennis O’Neill, AusCID, Transcript of Evidence, 18
November 2005, pp 29, 30

Ms Linda English, University of Sydney, submission No 4, p 2; Mr David Roseman, Macquarie Bank,
Transcript of Evidence, 2 December 2005, p 21

1% Auditor-General, Transcript of Evidence, 18 November 2005, p 36

'*! Professor David Richmond, Transcript of Evidence, 16 February 2006, p 32
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5.26

5.27
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Three, in 2005 the Auditor-General conducted a compliance review of contract
summaries and raised the possibility of legislation to:

...cover key aspects of the Guidelines, particularly those relating to contract summaries
and other disclosures.'*

Contract summaries are produced in response to the complex contractual
arrangements for PPPs that may not be easily accessible and difficult to interpret.
The Government requires the relevant Government agency to prepare a contract
summary according to certain disclosure requirements set out in the Guidelines. The
relevant Minister must then table the summary in Parliament. According to the
Auditor-General, these requirements could readily become mandatory for all PPPs to
ensure reporting and disclosure requirements are observed.'*

Contract summaries might also be improved by setting standard approaches to
contents, layout and format to allow better access to information. The Auditor-General
supported this view:

While the RTA [for example] may have developed a fairly standard approach, other
organisations may only deal with one of these arrangements every decade or so and they
tend to develop a contract summary from the ground up. If there was some better
structure, some standardised structure to these, it would make readers of the contract
summaries, members of Parliament and others, better able to interpret what was
included in the summaries.'*

Therefore, some sections of the guidelines should be mandatory, but flexibility in
other areas could be maintained to respond to the specific characteristics of each
project.

RECOMMENDATION 8: That the completion of contract summaries relating to PPPs
should become mandatory for all agencies through the introduction of legislation, Premier’s
Memorandum or a Treasurer’s Direction.

RECOMMENDATION 9: That the process of reporting contract summaries should be
clarified through the inclusion in the Guidelines of specific steps and mandatory reporting
deadlines, including,

o Reporting deadlines for providing the contract summary to the Audit Office
and tabling in Parliament following the Audit Office’s ‘approval’:

o requiring tabling of contract summaries within 30 days of the Audit Office
report being signed;

o clarifying the process by which Ministers can table contract summaries when
Parliament is not sitting; and

o requiring Ministers to table revised contract summaries in Parliament in the
event of any significant changes to the original document.

%2 Audit Office of NSW, ‘Privately Financed Projects — Contract Summaries’ in Auditor-General’s Report to
Parliament 2005, Volume Four, p 3; Professor David Richmond, Transcript of Evidence, 16 February 2006,

p 32

% ibid, p 3
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Auditor-General, Transcript of Evidence, 18 November 2005, p 3
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RECOMMENDATION 10: That the Working With Government Guidelines should include a
standard template outlining requirements for content and presentation of contract
summaries.

Benefits of Standardising Processes and Terms

5.28 Standardising the process in the initial development stages of PPPs may also assist in
reducing costs. For example, some commentators thought legal costs could be
reduced in the initial stages.”®™ Mr Andrew Council, of the Australian Construction
Association, provided a pertinent example:

A simple thing like the definition of force majeure in these contracts, we should not be
entertaining discussions with lawyers about trying to find force majeure from contract to
contract, it should be just standard.'*

5.29 A centrally developed and standardised approach may also help offset limitations on
certain agencies that only occasionally used PPPs and were therefore hampered by a
lack of expertise in managing them.™ Providing a formula to the early stages of
project development should stabilise the process and allow more opportunity to focus
on actual service provision and other key aspects of the project.'®®

5.30 The benefits to different agencies of this kind of ‘information sharing’ was emphasised
in the Sydney Water Corporation’s submission. '*

Public Disclosure and Reporting to Parliament Over the Length of Projects

5.31 Professor Richmond indicated that the Government had accepted recommendations
made in the Review of Future Provision of Motorways, which will particularly impact
on guidelines for public disclosure and Government accountability for key decisions.'”
Two important recommendations of the Review’s recommendations include:

o The release of all project deeds and other agreements signed on behalf of the
government with consortia, with a prescribed timetable for release; and

o The public release of information on significant variations to project deeds
and other agreements that occur during the course of major PPP contracts,
including summaries of impacts on the parties and on the public interest."

5.32 Mr Michael Cush, of the Department of Education and Training, suggested any move
to enhance transparency should ensure appropriate treatment of commercially
sensitive information."’ The Committee is mindful of this concern.

5.33 Limitations on information being released publicly are explained by the need for
confidentiality in commercial matters. However, the Committee heard it is an issue
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Mr Gregory James, Maddocks Lawyers, Transcript of Evidence, 2 December 2005, p 3; Appendix Three

% Mr Andrew Council, ACA, Transcript of Evidence, 18 November 2005, p 6

'*” Planning Workshop Australia, submission No 20, p 4

PricewaterhouseCoopers, submission No 25, p 5

1% Sydney Water Corporation, submission No 26, p 3

% Professor David Richmond, Transcript of Evidence, 16 February 2006, p 32

Infrastructure Implementation Group, Review of Future Provision of Motorways in New South Wales, p 7

72 Mr Michael Cush, General Manager, Asset Management, Department of Education and Training, Transcript of
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for debate as to when that need subsides and the release of information would not
adversely affect commercial arrangements.

5.34 It is understandable that attention focuses on the development stage of PPP projects
but true results and effectiveness are most effectively assessed through long-term
monitoring and evaluation. While negative results caused by PPPs are frequently
mentioned in the media, less is heard about successful PPPs and what makes them
successful.'”® Professor Graeme Hodge noted the apparent lack of information
available about recent PPPs, but the issue becomes more crucial as time goes by.
Ms Linda English, of the University of Sydney, provided a submission noting that
reviews of PPPs were seldom released, either by governments or private sector
partners. She noted the most crucial time to judge the success or otherwise of PPPs
was when the project was established, allowing actual service provision to be assessed
against the costs of the project. Lack of reliable information makes such assessment
problematic, but Ms English also notes:

...there is little evidence in Australia or elsewhere of a systematic attempt to develop a
theoretically and empirically informed post period evaluation system capable of
capturing, evaluating and reporting on the success of these complicated long-term
partnerships.'””

RECOMMENDATION 11: That NSW Treasury strengthen the Working With Government
Guidelines in light of lessons learned from the management of previous or current PPPs and
clearly outline the form and standard by which it expects agencies to report on compliance
with the guidelines.

5.35 NSW has a number of requirements relating to Public Disclosure of PPP information,
including preparation of a contract summary, as previously discussed. There is
evidence that the Government could improve its approach to releasing information on
PPPs. The Review of Future Provision of Motorways in New South Wales states:

... there is still a need to outline a clear policy and process to ensure that the policy
intent of public disclosure is achieved in a manner which does not compromise the
Government’s ability to obtain sound commercial outcomes in the public interest.’”

5.36 Accordingly, the Review provided recommendations on these processes and reaffirmed
this public policy intent. It proposed a far more detailed process for public release of
information, such as a clear timetable for each project and required actions for
documents not disclosed, including reasons why they are withheld and what
arrangements have been made for release in the future.

5.37 Disclosure issues are discussed more fully in Chapter Six.

Public Sector Comparator

5.38 As discussed in Chapter Four, the Public Sector Comparator (PSC) allows the potential
viability of a private sector proposal to be contrasted against the cost of undertaking
the project through the public sector. '’ The Guidelines provide some details on the
PSC, but at the time the Guidelines were published the PSC was still evolving and
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Ms Linda English, University of Sydney, submission No 4, p 2

Y% ibid, p 2

% Infrastructure Implementation Group, Review of Future Provision of Motorways in New South Wales, p 5
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specific details were not included. It was intended that further information on the
PSC would be issued in later guidelines and NSW Treasury circulars, as they became
available.””” A comparison of Australian jurisdictions shows that New South Wales
operates with a less detailed policy on its PSC than some other jurisdictions.'”®

Public Interest

5.39 The Guidelines require prospective PPPs to be tested against a range of criteria to
determine whether or not it is in the ‘public interest’ for them to proceed. The criteria

include:
. Effectiveness;
o Impact on key stakeholders;
o Accountability and transparency;
. Public access and equity;
. Consumer rights;
) Security; and
. Privacy."'”

5.40 Some evidence presented to the Committee viewed the criteria as too limited in scope.
Mr Ben Kruse, from the United Services Union, considered that industrial relations
issues should be specifically considered when evaluating the ‘public interest’:

...there is nothing that requires a council to assess impacts on employment in part of the
public interest evaluation. There is a requirement for the council to consult with things
that are identified as "stakeholder groups", whatever they are, but there is certainly no
reference to unions or employees as such.'®

5.41 The Western Australian approach specifies additional considerations for identifying the
public interest. WA's Project Evaluation Guidelines considers general principles and
adds a level of social impact analysis, including issues such as the environment,
heritage, native title and quality of life."®

5.42 With respect to rights of employees, the Western Australian Guidelines specifically
state:

The Government will not support any PPP which establishes conditions of employment
that are below what the Government considers to be appropriate industry standards.
Such standards may be, but are not limited to, relevant awards, industrial agreements or
employee-employer agreements. '*

5.43 Aside from reviewing the criteria by which the public interest is assessed, there is
scope for New South Wales to improve its methods of identifying the public interest

7 NSW Treasury, Working with Government Guidelines for Privately Financed Projects, p 5

8 L. Sharp and F. Tinsley, PPP Policies Throughout Australia A Comparative Analysis of Public Private
Partnerships, pp 11, 12

7 NSW Treasury, Working with Government Guidelines for Privately Financed Projects, p 10

'* Mr Ben Kruse, United Services Union, Transcript of Evidence, 18 November 2005, p 32

Department of Treasury and Finance (WA), Project Evaluation Guidelines, p 5

2 Department of Treasury and Finance (WA), Partnerships for Growth Policies and Guidelines for Public Private
Partnerships in Western Australia, pp 9, 10
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with more effective methods of consultation. The Review of Future Provision of
Motorways in New South Wales noted ‘some years’ might pass between community
consultation and project approval, contract finalisation and eventual project
completion. The Review recommended that the RTA, in this specific case, work with
relevant parties to a PPP contract to develop:

...a seamless process of consultation and stakeholder management through all phases of
a project.®

There is a strong argument for additional consultation to be undertaken during the
approval process for a project. It is noteworthy that the Victorian and Queensland
Governments undertake preliminary assessment of the public interest and then
complete fuller analysis during the business case development. Currently in New
South Wales, all projects are subject to a single broad public interest test before being
offered as PPPs."™

RECOMMENDATION 12: That the public interest test be given greater prominence in PPP
assessment, including:

o Refining criteria to better reflect public concerns;

) Strengthening links between public interest criteria more closely to
Government policy; and

o Outlining processes by which public interest criteria can be given full and
appropriate consideration at the assessment stage and throughout the life of
a project.

Other Suggestions for Improvements

5.45

5.46

Other improvements to the Guidelines were suggested to the Committee. For
example, NSW Treasury’s New Schools Privately Financed Project Post
Implementation Review suggested some aspects of the project management
requirements were unwieldy, particularly with respect to the number of persons and
agencies involved in advisory committees. The membership and structure of
committees has been refined to provide a greater focus and concentration on the
service delivery agency and NSW Treasury’s supporting role. '

NSW Treasury stated it would review the WWG Guidelines in the first half of 2006,
taking into account recommendations made in this Post Implementation Review.'*

'® Review of Future Provision of Motorways in New South Wales, pp 8, 33
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6.1

6.2

6.3

6.4

6.5

6.6

6.7

6.8

This chapter will discuss current policies on disclosure for PPPs, criticisms of the
current arrangements and proposals for change.

Disclosing relevant and accurate information relating to a PPP is crucial to reassure
the community that value is being achieved through the project. The Committee
agrees with much of the evidence presented to it indicating that current disclosure
requirements can be improved.

It is also important to consider the extent of compliance to current disclosure
requirements.

In 2004, the Committee tabled a report on a Private Members Bill which, if enacted,
would have required the publication of all Government contracts regardless of their
size. At that stage the Committee considered that the existing disclosure requirements
for contracts included in Premier's Memorandum 2000-11 were adequate. It did
however recommend that the Auditor-General include a compliance review of the
publication of contract summaries in his 2004-5 program.*®

The Auditor-General has since performed two relevant compliance reviews of the
publication of contract summaries, including those for Public Private Partnerships,
which indicate that compliance has been limited. On this basis the Committee
considers there may be a need to strengthen disclosure requirements for PPP projects
which are generally large in scale and attract significant public interest.

However, any consideration of change must look to maintain an environment to allow
effective interaction between public and private sectors, including recognition of
constraints of commercial confidentiality and issues not appropriate to be raised in
the public arena.

The Committee’s views on improving disclosure largely concur with those expressed in
the Review of Future Provision of Motorways in New South Wales. The Review stated
a clear policy was needed to ensure effective public disclosure, but the Government
should not compromise its capacity to obtain positive commercial outcomes in the
public interest.'*

The Review’s recommendations proposed a more detailed process for releasing
information, including a clear timetable for disclosure and provision of explanations
when specific documents are withheld and details of how they will eventually be
released.'® The Committee understands the Government has accepted these
recommendations in relation to motorways and considers that they should extend to all
PPPs. '

*” PAC Government (Open Market Competition) Bill 2003 and Visits of Inspection Report 8/53 (no 151, p xi)
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Current Disclosure Arrangements

6.9 At present, Government contracts with the private sector are subject to a number of
policies and statutory Acts that specify conditions for release of information,

including:
o Working With Government Guidelines for Privately Financed Projects;
. Ministerial Memorandum 2000-11; and
. Freedom of Information Act 1989.""

6.10 Contract summaries are the principal vehicle for the public to receive information
relating to PPPs, but specific types of information are excluded, such as:

o Commercial in confidence material, such as the private entity's cost
structure or profit margins;

o Matters relating to intellectual property/trade secrets; and

o Matters putting the contractor at a commercial disadvantage with

competitors.'”

6.11 As discussed earlier, NSW Treasury distinguishes between social infrastructure PFPs
and some economic infrastructure PFPs. Social infrastructure PFPs involve direct
Government expenditure that must be approved by Parliament in the same manner as
other Government appropriations. However, commercial-in-confidence considerations,
such as a road toll, apply for some economic infrastructure PPPs, whereby the
Government allows a private sector company to levy a charge, which may impact on
disclosure requirements.'”

6.12 The internal workings of the private entity are considered confidential, except when
such information fits within other reporting requirements, such as those set by the
Australian Stock Exchange and the Australian Securities Investment Commission.'™

6.13 The experience of PPPs in New South Wales has shown it can be difficult to obtain
specific information relating to projects. For example, there has been significant
community interest in contract details for the Cross-City Tunnel and a number of
witnesses noted the limited availability for information. It has been observed that this
created significant disquiet in the community.

6.14 It can even be problematic obtaining details regarding actual reviews of PPPs that
have been established.' Evidence presented by Ms Linda English and Professor
James Guthrie, both of Sydney University, indicated the difficulty in obtaining detailed
information on PPP projects, which not only creates confusion but also reduces the
capacity for ongoing assessment to determine value to the community:**

' NSW Treasury, submission No 24, p 26

2 ibid, p 27; NSW Treasury, Working With Government Guidelines, p 27
' NSW Treasury, submission No 24, p 26

9 ibid, p 28

' Professor Guthrie, Transcript of Evidence, 16 February 2006, p13

% Ms Linda English, University of Sydney, submission No 4, p 2
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It appears, in Australia at least, that the magnitude of financial commitments to PPPs is
in stark contrast to the paucity of public disclosure of their cost and independent
assessment of their outcomes.’

6.15 Ms English told the Committee:

... we believe at the moment (that) actual reviews and disclosure of reviews are patchy,
and even when we looked at the Auditor General's ordinary financial statement audit, it
is very difficult to find specific comments on PPP type activities. It is a real effort.'*®

Contract Summaries

6.16 The reliance on contract summaries to present information on PPPs recognises that
documents relating to these contracts are complex, extensive and difficult to
interpret.’” Contract summaries are provided to the Auditor-General for assessment
and are eventually tabled in Parliament by the relevant Minister.’®

6.17 Looking beyond the availability of mere contract summaries, the Committee heard
evidence that contracts in their entirety should be publicly available despite their
complexity, not just summaries.*”

6.18 Evidence to the Committee reflected the general usefulness of contract summaries,
particularly in promoting a consistent approach by agencies reporting on PPPs and
presenting complicated information in a relatively accessible form.

6.19 The Committee heard that contract summaries could easily be more effective,
notwithstanding their current usefulness. One witness, Professor Graeme Hodge,
expressed doubts over the value of distilling information from contracts that stretch
‘from the floor to the roof’ into a summarised document .’

6.20 At present, the NSW Government requires for all PPPs that:
) A contract summary be prepared after a contract is signed by the

Government and a private sector partner;

o A contract summary be made available to the Auditor-General for audit
within 30 days of the contract becoming effective;

) Within 90 days of receipt by the Auditor-General, the audited contract
summary must be tabled in Parliament by the responsible Minister; and

o After tabling, the availability of the contract summary must be advertised in
the Public Notices.*”

7 L. English and J. Guthrie, State Audits of PPPs in Australia: a lack of accountability? Paper for submission to
European Accounting Association, 31 January 2006, p 4

'*® Professor Guthrie, Transcript of Evidence, 16 February 2005, p 13

' Infrastructure Implementation Group, Review of Future Provision of Motorways in New South Wales,
December 2005, pp 29, 45

%% jpid, p 28

" Professor Graeme Hodge Transcript of Evidence, 2 December 2005, p 17; Mr Gary Moore, Director, NCOSS,
Transcript of Evidence, 18 November 2005, p 10; Professor David Richmond, Transcript of Evidence, 16
February 2006, p 33

?2 Professor Graeme Hodge, Transcript of Evidence, 2 December 2005, p 17

% Infrastructure Implementation Group, op cit, s 6.6
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6.20

6.21

6.22

6.23

Chapter Three referred to improving specific requirements of agencies when
completing contract summaries, particularly the way contract summaries are
developed and presented, including clear instructions regarding the timing of tabling
the summary in Parliament. With respect to contract summaries, the Auditor-
General’'s Compliance Audit of Privately Financed Projects — Contract Summaries
proposed:

) increasing the level of disclosure;

. introducing legislative backing to ensure compliance on some aspects of
contract summaries;

o introducing clearer guidelines;

. preparing a template and standard procedures; and

. subsequent tabling of the documents in Parliament.**

The Committee supports these proposals and has made a related recommendation in
Chapter Three to ensure a mandatory and standardised approach.

The Committee recognises the value of contract summaries, but considers there
should be access to all documents related to PPPs, subject to commercial
confidentiality considerations. It is the Committee’s view that contracts should
eventually be disclosed in their entirety, which would allow ongoing assessment of a
Project and reassurance to the community that the public interest is being
maintained.

The UK Department of Health’s approach to contract summaries is based on a
template that specifies the information that should be provided, including:

o Background details, such as the project specification, investment objectives
and the expected timing of key dates;

o Project details, such as the total capital cost, the scope of facilities
management services included in the contract and details of the consortium
partners;

o Capacity details, such as demand assumptions and scope for future
flexibility;

. Staffing/TUPE (Transfer of Undertakings (Protection of Employment)) details,
such as the number and timing of any staff being transferred or seconded to
the consortium;

o Financial details, such as the unitary charge amount and the indexation
basis; and
o Other key details, such as derogations from the standard contract and the

terms allowing deductions from the unitary charge.?”

6.24 The Department’s disclosure is based on the principle that it should ‘respond

positively to requests for information’ where possible.”®

204

Audit Office of NSW, ‘Privately Financed Projects — Contract Summaries’ in Auditor-General’s Report to

Parliament 2005, Volume Four, pp 3-5;
% HM Treasury (UK), PFl: strengthening long-term partnerships, March 2006, p 25
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6.25 The UK Government has introduced a number of reforms to enhance the transparency
of PPPs and accountability, including publishing estimates of future payments for
each PPP and publishing the capital value of contracts signed to date and in the
process of being procured. Much of the information on PPPs is available through the
HM Treasury website, including an online database of projects. Other UK
Departments are being encouraged to operate under the same guidelines as the
Department of Health.*”

6.26 The Committee also notes the approach of New York City’s Office of the Comptroller,
which considers that releasing as much information as possible provides confidence to
investors. Details of PPPs are provided through Annual Financial Statements,
independent studies on various issues and the Mayor’s annual report on Operations.
All information is available on the Office’s website.*

Proposed Change

6.27 The Committee accepts there are constraints relating to the sensitive nature of some
aspects of contracts between public and private sectors, with caution needed to
ensure effective interaction between public and private sectors. The need for privacy
not only reflects the commercial interests of the private sector - the Government too
may need to withhold public release of documents in certain situations, in order to
preserve relationships during negotiations for other contracts.

6.28 The Committee is concerned at the recent situation in which the NSW Parliament’s
Joint Committee into the Cross-City Tunnel referred assessment of sensitive
documents to former Chief Justice of the New South Wales Supreme Court,

Sir Lawrence Street — an exercise consuming considerable time and expense.*”

6.29 Discretion is needed in this area and one alternative is for the Public Accounts
Committee to review sensitive documents, as was recently suggested in a report by the
Western Australian Public Accounts Committee.?*°

6.30 However, on balance, the Committee considers that the Auditor-General is best placed
to determine which documents can be released and/or when they may be released in
the future.”" Such a recommendation was made in the Review of Future Provision of
Motorways in New South Wales, as Professor Richmond explained:

My suggestion is that the contracts should be released but the timing ought to be agreed
with the Auditor-General and an agency should make a case for saying there are a
hundred documents however this part of this document, or this document, should not be
released at this time but it can be released in, say, three months time when we have

finished the negotiations or the consortium has, so they are not disadvantaged by that.?*?

%% An example of an exception is the inappropriateness of releasing such as confidential patient information,

HM Treasury (UK), PFl: strengthening long-term partnerships, March 2006, p 25
*7 ibid, p 24
% Appendix Three, p 138
%% New South Wales Parliament, First Report: Joint Select Committee on the Cross City Tunnel, February 2006,
pl135-138; J. Porter, ‘Legal fears block release of tunnel papers’, The Australian 2 November 2005, p 3
Public Accounts Committee (WA), Review of the Financial Management Bill 2005 and the Auditor General
Bill 2005, 6 April 2006.
' Infrastructure Implementation Group, Review of Future Provision of Motorways in New South Wales, p 29
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6.31

