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Abstract

This paper examines executive resistance to offderpapers by the Legislative
Council postegan v Chadwickit argues that the government has increasingtg us
the convention of ‘cabinet confidentiality’ to resattempts by the House to secure
controversial State papers. A similar trend awaymfrdisclosure in relation to
requests for government documents under Freeddnfafnation legislation, will
also be discussed.

Introduction

It has never been doubted that it is in the pubtierest that deliberations of
Cabinet should remain confidential in order that khembers of Cabinet may
exchange differing views and at the same time raairthe principle of collective
responsibility for any decision which may be made..

The Egan casésonfirmed the power of the NSW Legislative Couttcibrder the
production of State papers, including documentsvuich claims of privilege could
be made. These rulings are seen as a powerfuination of parliament’s role in
reviewing the conduct of the executive governnieint.the three years following
the 1999 decision ikgan v Chadwickthe NSW Legislative Council initiated 30
orders for papers. All of these orders were cordphigth, including those relating
to documents subject to privilege claifmsAccording to the Clerk of the
Parliaments, Mr John Evans, the main tension ayibatween the government and
the House during this period was whether ‘privildgocuments should be made
public once tabled, not whether or not they shdddproduced to the Hou8én
only one instance did the government refuse to nakimcument public on the
grounds that it was a cabinet minute and thus denfial’
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However, by the middle of 2005 it appeared that plost Egan v Chadwick
‘honeymoon’ was over. Commenting on returns for peeiod January-June 2005,
the Clerk noted the ‘increasing frequency’ with @hhthe government was claiming
privilege on certain State papers, as well as eketudocuments from returns said
to be cabinet documeritgt the end of 2005 the Clerk reported a rise sftamber
of ‘supplementary’ orders, initiated in an attertgicapture papers not included in
earlier returns. While the reasons for not comgyivith an original order were not
always offered, ‘cabinet confidentiality’ was clagthas grounds for exemption in
several instances.

This paper examines executive resistance to offiderpapers by the Legislative
Council postegan v Chadwickit argues that the government has increasingtyg us
the convention of ‘cabinet confidentiality’ to resattempts by the House to secure
controversial State papers. A similar trend awaymfrdisclosure in relation to
requests for government documents under Freeddnfafnation legislation, will
also be discussed.

The main rationale for the maintenance of cabioefidentiality is the convention
of collective ministerial responsibility. This cagmtion, like several others within
our evolving system of responsible government,diesmged considerably in recent
years. Contrary to tradition, Ministers today rgreksign if found to have
committed a serious error or omission. Does thiamtberefore, that the principle
of cabinet confidentiality should be relaxed? Théper also raises, but does not
purport to answer, this complex question.

The paper begins with a brief description of orderspapers in the Legislative
Council and an overview of the ‘Egan cases’.

The Egan Cases

The Egan cases refer to three court decisionsdndte 1990s generated by the
refusal of the former Treasurer and Leader of theve@ment in the House,
Michael Egan, to produce certain government docisnerdered by the Council. A
brief overview of these cases is presented beloiw by no means a comprehensive
account of the many complex issues that were ddttit in these judgements as
these matters have been discussed in depth elsefRher

Resolutions pertaining to orders for papers hawenhgassed by the Legislative
Council since 1856 and in most cases these orders womplied with. By mid
1995 however, the government began to questiopdier of the Council to issue
such demands and resisted its attempts to dt &mlike other Australian
legislatures, the powers and privileges of the N®Wfliament have not been
comprehensively codified and must therefore in nuastes, be extrapolated from
the relevant common la¥.The nature and extent of these powers was a major
theme in the Egan litigation.
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Egan v. Willis & Cahill (1996) and Egan v. Willis (199

On 1 May 1996 the Legislative Council resolved émuire Mr Egan to table

various government documents relating to a goldmamelLake Cowal. This

resolution followed several previous unsuccesdtanapts by the Council to secure
State papers from the Mr Egan and the governmetitoana range of subjects.
Following his refusal on this occasion, the Courdgemed Mr Egan guilty of
contempt, suspended him from its service for thmaiader of the day, removed
him from the House onto Macquarie Street and odiéim to appear on the next
sitting day to explain his failure to comply withet Council’s ordet?

Mr Egan subsequently challenged the Council’s tg&mi regarding his alleged
contempt and his suspension from the House. The K®Wt of Appeal delivered
its decision in 1996, finding in favour of the Cailnon all substantive issues,
except the issue of trespass. Mr Egan’s appeal fhismdecision to the High Court
was dismissed in 1998. Both courts held that thefkactions of the Legislative
Council are to make laws and scrutinise the a@wiof the executive, and that the
ability to order the production of State papers wgsower ‘reasonably necessary’
to fulfil these functiond? Indeed, as Gleeson CJ noted, the capacity forHotises

of Parliament to scrutinise the activities of tliwgrnment is ‘an essential safeguard
against abuse of executive powgr.’

While Egan v. Willisclarified that each House has the power to calgfrernment
documents, and to counter obstruction where thisisg it did not decide whether
this power extends to documents over which a ct#itegal professional privilege
or public interest immunity has been madeMr Egan’s further resistance to
subsequent Council resolutions meant that it woultlbe long before this issue
would also be resolved.

Egan v. Chadwick (1999)

In October 1998, a little more than one month betbe High Court dismissed Mr
Egan’s appeal itgan v. Willis the Legislative Council passed a resolution glli
on the government to table documents relating tin8y's ‘water crisis’, including
documents which the government claimed were exempthe grounds of legal
professional privilege and public interest immunitye resolution incorporated a
procedure to determine the status of documents wharh such claims could be
assessed. The procedure was designed to provide postection to documents
claimed to be privileged (using an independentteation process) at the same time
as ensuring such documents would still be providethe House!’ The current
Council practice regarding orders for papers in @oaincil is set out in standing
order 52'®

The Government maintained its refusal to provide tocuments, leading to a
further finding of contempt against Mr Egan andsispension from the House. Mr
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Egan challenged these orders in the NSW Court gfeah seeking a declaration
that the Council’'s power to call for papers did egtend to documents subject to
public interest immunity or legal professional fiege. The Court of Appeal
delivered its decision eight months later, in Ju889. It found that the power of the
Legislative Council to compel the executive to progl State papedid extend to
documents for which a claim of legal professionalifege or public interest
immunity had been made, with one limitation: thejarity (Spigelman CJ and
Meagher JA) found the power was limited in the ca$ecabinet documents.
Priestley JA, however, found that there was notéton to the power on the basis
that:

...nolegal rightto absolutesecrecy is given to any group of men and women in
government, the possibility of accountability caver be kept out of mind, and
this can only be to the benefit of the people otily representative democraty.

The rationale for the exception recognised by thegonty, the convention of
collective ministerial responsibility, is discusgewvards the end of this paper.

A key difference of opinion within the majority wdwow broadly one defines

cabinet documents. For Spigelman CJ the immunipfiegh to documents which

‘directly or indirectly, reveal the actual delib&oas of cabinet’ and may or may
not include documents prepared outside Cabinet sidomission to Cabinet.

Meagher JA, in contrast, would grant immunity tbic@t documents generally and
it would seem, in perpetuify.Following the decision, the Clerk of the Senate, M
Harry Evans, suggested that by restricting the imitguo documents that reveal
the ‘deliberations of cabinet’, governments woulel ¢onstrained from seeking
immunity in relation to a far wider class of docurtse

The judgement therefore does not provide ministéttsa very useful escape
clause: they cannot simply turn all documents gatbinet documents by wheeling
them through a cabinet meeting, as allegedly haagbenQueensland on one
occasiorf.

Unfortunately, recent experience in NSW suggesas Eigan v Chadwickas not
persuaded the executive to adopt a reasonableagpto the cabinet exemption, as
the next section of the paper will demonstrate.

Orders for Papers in NSW — a Fourth Phase?

In a paper published in 2002, the Clerk of theiRamnts identified three phases in
the development of orders for papers in the NSWdlative Council since the first
Egan case in 1998.In the first stage (1996-1998) the House madeinitsal
attempts to compel State papers, and this powerdigasited. During the second
phase (1998-1999), presumably bolstered by twdfgignt court victoriesEEgan v
Willis & Cabhill; Egan v Willig the Council ordered and received various State
papers, including documents over which privileges wkaimed. In the third phase
(delineated by the Clerk in 2002 as 1999-2002,calgh arguably this period
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extended up until 2004) the government furnishedudwents in relation to 30
orders, including documents said to be privilegéde main area of contention
during this time was whether documents which wéaered to be privileged, and
had been tabled in response to an order of thedjat®uld be ordered to be made
public? This period could perhaps be described as theeyronon’ phase in the
history of orders for papers in the Legislative @aly during which time the
Council’'s power to compel the production of Stasggrs seemed uncontroversial
and highly productive. The Clerk concluded:

The Court of Appeal’s unequivocal decision in suppdthe Council’'s power to
access privileged documents has brought an endpatd in the House over that
particular issué?

Recent events however, sugge$barth and less harmonious phase in this account,
commencing towards the end of 2004 and marked ligagasing resistance by the
executive to the Council’s demand for State papgssintimated by the Clerk in
June 2005, the poEigan v Chadwickoneymoon was definitely over:

The government is claiming privilege on certainwoents with increasing
frequency, resulting in an independent legal arlaigsessing the claim of privilege.
During the six-month period [to June 2005] a numifedocuments were not
provided from various returns to orders becausg Wese said to be Cabinet
documents and therefore excluded from the retarmdst cases the Director
General of the Premier’s Department provided therns with no explanation for
the missing documents.

In two recent instances the government declingaragide documents on the basis
of cabinet confidentiality. The first concernedepart by Mr Robert Gledhill in
relation to his review of thBloxious Weeds Ad993 the second was in relation to
reports by Mr Vern Dalton regarding juvenile justi¢n both cases the government
refused to furnish documents in response to therpmven though the Gledhill
Report was tabled in the House just two days &tand the report by Mr Dalton
had already been publishéd.

During debate on the Dalton reports the Hon Catlee@usack suggested that in
light of the judgement iEgan v Chadwick

...the Parliament and the public are entitled toDaéon report and associated
documents. The Executive must not be allowed tapsaccountability by stapling
photocopies to the back of a Cabinet Minute. Ndy @nthis practice inappropriate
because it fosters a climate of cover up, it ielébérate attempt by a Minister to
fetter the powers of this House to perform its datynaking the Executive
accmzjgntable. It is a serious matter and our resbpititysto pursue it is crystal

clear:

In reply, the Hon John Della Bosca argued thatrépmrts should not be released
because they were part of a Cabinet submissiohesubject and, therefore, legiti-
mately regarded as confidential. He informed theddoof the process he employed
to determine whether a document should be conside=rkinet in confidence:
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Basically a simple test is applied: if a documentsed to form the basis of a
submission to Cabinet, it is a Cabinet documerit.vilks like a duck and talks
like a duck, it probably is a duck.

The fourth phase in the development of orders &peps is also distinguished by
the initiation of an increasing number of suppletagn orders in an attempt to
secure documents not included in original retubing the six months between
July to December 2005, the House made five suppitane orders for papers
including one relating to Grey Nurse Sharks. In 8fa2005, the Clerk tabled
correspondence from the Premier's Department @sgethat two documents
concerning Grey Nurse sharks were exempt becaegeftirmed part of a Cabinet
Minute’.* In response to the government’s refusal to prothigse documents, the
House passed a supplementary order, which incltidetbllowing paragraph:

That, if any document falling within the scope listorder is not produced as part
of the return to order on the grounds that it faimart of a Cabinet Minute, or was
held for consideration as part of Cabidetiberations, a return be prepared
showing the date of creation of the document, arifg®n of the documents, the
author of the document and the reasons why theuptimeh of the document would
‘disclose the deliberations of cabinet’ as discddsethe Court of Appeal iBgan

v Chadwick.. 3*

The Premier's Department subsequently advisedithaas not going to produce
the two documents in question, nor the index reguiby the supplementary
resolution:

An index of documents not produced because of di#r@t exemption has not
been provided. After considering advice from thev@r Solicitor, the Government
does not concede that the Council has the powierfiose such a requiremeft.

In this instance, the government refused to proeiitain documents to the House,
without which it is not possible to activate thel@pendent arbitration process
established by the Council to assess such claingigfege. The government’s
refusal to furnish these documents was based odebision inEgan v Chadwick
that a claim of privilege in relation to ‘true’ dalet documents will always be
upheld. For this reason, Standing Order 52 doesnade any specific mention of
the procedure in relation to cabinet documents. dtisence of a procedure to eval-
uate claims of cabinet in confidence has generatednvenient escape clause for
the government, one seemingly anticipated by thesdgrior toEgan v Chadwick
and demonstrated by the wording of the resolutia $parked that action

Any document for which privilege is claimed and wefhis identified as a Cabinet
document shall not be made available to a Memb#reot egislative CouncilThe
legal arbiter may be requested to evaluate any silaim*

While the legal arbiter may on occasion evaluagiglege claim based on the
cabinet document exemption, it would appear thalwation must be conducted
without the benefit of the documents in questiodetail regarding the rationale for
its exemption.
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Increasingly frustrated by the refusal of the gaweent to furnish documents in
response to calls for papers, the Hon Catherineackuplaced a motion on the
Notice Paper on 6 June 2006 in which she bemoalned.t.unrestrained and
unexplained use of Cabinet confidentiality as asbfs claiming exemption from
an order for the production of State papers’, sstijge that if a claim of cabinet
confidentiality is made, the House should be infedrof the nature of the document
and the reasons why its disclosure would revealr@ableliberations’

Two recent incidents provide further evidence of tiovernment’'s attempts to
broaden the scope of the cabinet documents exempiaiwithstanding the Chief
Justice’s intention ifegan v Chadwicko restrict this category. In September 2005,
the Director General of the Premier's Departmestésl a memorandum to all
CEQs, including the Clerk of the parliaments adhgsihat all documents prepared
for the 2005-2006 Budget Estimates hearings shimditate that they have been
prepared for submission to Cabifeit a recent client seminar on Freedom of
Information conducted by the Crown Solicitor's @#j attendees were advised that
when engaging consultants to prepare reports theuld ensure these reports
clearly state that one of the possible purposeshefreport is submission to
Cabinet®® The government’s apparent disinclination towarggldsing sensitive
material has also been noted by the media. In @ct@ab05, theDaily Telegraph
editorialised:

... itis clear the Government much prefers secregey transparency. For what our
inquiries show is that this Government routinelgsuthe tactic of claiming ‘legal

or public immunity privilege’ in an attempt to peaw the release of almost 70 per
cent of reports to the Legislative Counfil.

Cabinet Confidentiality and Freedom of Information (FQI

Executive resistance to requests for governmertrrnmdtion on the grounds of
Cabinet confidentiality does not appear to be cwdito the parliamentary arena, as
indicated by recent comments by the NSW Ombudsman:

We have seen a marked increase this year in agetlaiening Cabinet
confidentiality as a reason for refusing accesfoimuments... It is not clear whether
more documents are being refused on this grounaluseamore applications are
being made for high level government records. Vecancerned that agencies
may be inappropriately classifying documents is thay to avoid releasing them
to the public®

Commenting in October 2005 on the Ombudsman’sqcitiof the Government’s
‘lacklustre’ FOI performance, theydney Morning Heraldeditorialised that:

As events of recent weeks have amply demonstraggcially the Government’s
determination to prevent the release of critickdrimation on the Cross City
Tunnel.. A review of the Freedom of Information Act — a kaank in the
structure of a modern, democratic state — has ag@aintive request of the state’s
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administrative watchdog for more than a decads.dtrequest that has been
ignored for long enougf.

Such a review was apparently rejected by the Prefiielemma and the head of
the Cabinet Office, Roger Wilkins, because theyieved there was no public
demand for such a reviett.

Similar concerns about the misuse of the principflecabinet confidentiality to
justify witholding government information have albeen raised in Victoria. The
Victorian Civil and Administrative Tribunal recewtbverturned a decision by a
government agency not to release a report regartlieg Federation Square
development! The agency argued that the document was cabirezirifidence.
An Opposition member, Louise Asher, asked the Orsimach to investigate this
alleged misuse of the principle of ‘cabinet confitiality’:

The cabinet confidentiality reason has been udetita deny access to documents,
and in this instance it is now absolutely cleat thaargue that this was a cabinet—
in-confidence document is a nonsensé?...

Recent FOI Case Law

Two recent decisions in the Administrative Decisiofribunal (ADT) regarding
access to government documents under FOI legislatidicate a significant
disparity in the interpretation of the exemptiorauses in theFreedom of
Information Act1989. Under that Act, an agency may refuse taselex document
if it is considered to be a ‘Cabinet documénfThe various categories of Cabinet
documents are set out in Cls 1 Sch 1. The lasgoatge) is the ‘the broadest and
least exact®

1. Cabinet documents
(1) A document is an exempt document:

(a) if it is a document that has been prepareddbmission to Cabinet (whether or
not it has been so submitted), or

(b) if it is a preliminary draft of a document refed to in paragraph (a), or

(c) if it is a document that is a copy of or pdfitar contains an extract from, a
document referred to in paragraph (a) or (b), or

(d) if it is an official record of Cabinet, or

(e) if it contains matter the disclosure of whicbuld disclose information
concerning any deliberation or decision of Cabffet.

In a recent tribunal decisio@jianfrano v Director General, NSW Treasy8005),
the Tribunal President, O’Conner DCJ distinguisiestween ‘narrower’ and
‘broader’ approaches to the interpretation of ¢1){e)

The main difference in the two approaches has twittothe extent to which it is
necessary to prove in order to establish the exempitat Cabinet actually
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deliberated or made a decision in relation to tiiermation which is the subject of
the claim for exemptiorf®

Persuaded by the arguments of Counsel for the Rdspt, Ms Margaret Allars,
O’Conner DCJ favoured a broader approach:

Under the broader approach Ms Allars submittedithatenough to obtain the
benefit of sub-category (e) to show that the infation related to a matter of
concern to Cabinet, even if neither the information the matter was ultimately
the subject of discussion, careful consideratiodemision-making’

The President did not believe it was necessaryxamee other relevant cases
concerning this clause and found that in this paldr case, the agency had
reasonable grounds for invoking the Cabinet docusneremptions and had made
the correct and preferable decisf8n:

On this occasion it is not, the Tribunal considees;essary to form a concluded
view on the difference in the approaches foundhindase law of other jurisdictions
with exemptions equivalent to sub category*{e).

It is unfortunate that O’Conner DCJ did not subjbés question to greater analysis.
While the majority inEgan v Chadwiclsought to uphold the principle of cabinet
confidentiality the Chief Justice also sought tstret the exemption to only those
documents that revealed the actual deliberation€aijinet, so as to allow the
House to undertake its important role in scrutimgsihe executive as effectively as
possible. This role is being hampered by the gawent’s attempts to seek blanket
exemptions for too wide a class of documents i patrliament and the courts.

Not long after the judgement i@ianfrano,the Tribunal came to a very different
conclusion regarding this clause. National Parks Association of NSW v
Department of Lands and an@005) Hennessy DP rejected the broader approach
adopted by O’'Conner DCJ fhianfranqg in favour of a narrower conception of the
category”® In doing so, he referred to an unreported 199@ridisCourt decision,
Simos v Wilkins®* This decision introduced an importafictor to assist the
adjudication of disputes regarding category (e)that is — timing:

...cl 1 (1) (e) appears to refer to a document wigightains matter which came

into existence either during or after a meetingabinet so that it can disclose the
information referred to thereirt.

Hennessy DP was also persuaded by the reasonig fudson and Department of
the Premier, Economic and Trade Developn@803) where Albietz J argued that
only the documents created at the same time, @esuient to, active discussion and
debate within Cabinet, were capable of disclosiaifet deliberation¥ Hennessy
DP found that:

A broader interpretation is not consistent with éhdinary meaning of the words
and would allow agencies to abuse the exempticattaghing documents to
Cabinet submissions in an effort to avoid disclesumder the FOI Act!
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In his most recent Annual Report, the NSW Ombudsiwnatearly persuaded by the
reasoning in th&lational Parkscase:

A recent decision of the ADTN@ational Parks Association of NSW Inc v
Department of LandgR005]) has made it clear that agencies must aalogtrrow
interpretation of the Cabinet document exemption.e iWend to continue
monitoring this issue closefy.

Responsible Government, Collective Responsibility &abinet
Confidentiality

The nature of responsible government and one ahdst important conventions,

the collective ministerial responsibility of Cabinés a significant theme in the

Egan litigation, and integral to any discussion tbé power of a House of

Parliament to order State papers. Responsible gmeast describes the system of
government inherited by Australia from Britain whibas existed in NSW since
1855°%° It is difficult to offer a precise definition ofesponsible government, as
many of its features have developed as traditiatiser than as written rules, and
are constantly evolviny.According to Sir Robert Garran:

Responsible government as we know it, is...a chanthimg; it depends largely
upon unwritten rules which are constantly varyiggwing, developing, and the
precise direction of whose development is impossibliforecast®

Several of the key features or conventions of gatesn of responsible government
were explored during the Egan cases, includingdhatinisterial responsibility and
cabinet confidentiality. Ministerial responsibilitnay be both individual and
collective:

A Minister is individually responsible to the Partient for the administration of
his or her departments or agencies. This meansthtiister can be questioned in
the Parliament upon this subject and can be redjbyehe House...to account for
his or her actions or failure to &ét.

Collective ministerial responsibility requires that

... Ministers share responsibility for major govermindecisions, particularly those
made by the Cabinet and, even if they personallgablio such decisions,
Ministers must be prepared to accept and defend treesign from the Cabingt.

An important, some may argue, fundamental, aspécCallective Ministerial
accountability is the convention of Cabinet confitiality:

The maintenance of this confidentiality is necegsaisupport the collective
responsibility of all members of the Cabinet fardecisions. If records of Cabinet
meetings or copies of Cabinet minutes were madiehl@and used to show that a
particular Minister had argued against the ultimgdgeision of Cabinet, this would
undermine the collective responsibility of Ministét



Spring 2006 Orders for Papers and Cabinet Contialég 103

As Lord Reid suggested i@onway v Rimmer (1968he traditional reason for
protecting this class of documents was not to dhiéhisters or other servants of
the Crown from all criticism but rather ‘ill-formedr captious public or political

criticism.”® The acceptance of the conventions of ministeaponsibility and

cabinet confidentiality irEgan v Chadwickvas a critical factor in the majority’s
decision that Council’s power to order State papdds not extend to Cabinet
document$?

An uncritical acceptance of the principle of cabioenfidentiality does not address
the fact that the convention of ministerial accaiility, on which the principle is

based, has changed. While traditionally, it waseeigd that a Minister would

resign if they or their agencies were found to égponsible for major errors or
failures, this is rarely the case now:

It has become far less common in recent years foiskérs to uphold this tradition.
Indeed, in many cases Ministers now actively sedkansfer any mistakes to
public servants and attempt to shield themseha@a fiesponsibilities by claiming
not to have been informed...Such an attempt to stsfponsibility is not only
contrary to the tradition but undermines the systémesponsible government
imposed by th€onstitution Act?

That some of the accepted conventions of respangiternment have not always
been observed, does not seem to have underminéalib€in the need to adhere to
these principles. As Spigelman CJ noted Egan v Chadwick collective
responsibility to parliament remains a distinctifeature of the system of
government in New South Wales, ‘even if sometimasouired in the breacH? If

it is true, as Mason CJ suggeste€Cmmmonwealth v Northern Land Countiat it
has never been doubted that it is in the publieretdt that deliberations of Cabinet
should remain confidential, perhaps this ‘fact’ gldobe lamented rather than
accepted. As Gareth Griffith suggests, the argumaigd on by Spigelman CJ in
Egan v Chadwickfor the maintenance of the principle of cabinetrsey is
problematic:

It did not, for example, consider how collectivepensibility can work against
executive accountability: that ministerial solidgigan provide a shield for
government against parliamentary scrutiny; or thatmost serious obstacle to
accountability is said to be the secrecy of govemtnand the inequality of
information between government and Parliament. didit confront the familiar
argument that ‘the principles of Cabinet and menist solidarity and
confidentiality now appear little more than politigractices or usages which may
be departed from whenever this is convenient tgthernment.’ The Chief
Justice’s judgement left the necessary constitatiiations intact®

Should the nexus between responsible government cafmnet secrecy be
maintained in its current form, particularly givether significant developments in
our contemporary political system, a system in Wwhipalition governments are
increasingly common, cabinet ‘leaks’ not infrequant where citizens demand a
greater level of accountability from their represgines? It is interesting to note
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that in 2000, the Welsh Assembly announced thatrtimeites of Cabinet meetings
would be published on the internet as part of theeghment’'s commitment to
openness and freedom of informatfoihile the need to bolster the accountability
function of the legislature can be increasinglycdimed in the courts and in the
media, it would appear that there is little judi@apolitical support for diluting the
principle of cabinet confidentiality.

Conclusion

While theEgancases may have clarified the legal basis for e¢lgéeslature’s power

to require government documents, the ‘fourth’ phiasae recent history of orders
for papers in NSW reveals a concerted effort on fhet of the executive to
withhold sensitive State papers from parliamensarytiny and public exposure.

An increasing number of documents are not beingrmetd to the Council on the
grounds of cabinet confidentiality and yet the Hobas no way of knowing if the
government’s claims relate to ‘true’ cabinet docoteeor a wider class of
documents that should not attract this immunity.idportant step in enabling the
Council to fulfil its accountability function is tensure such documents are
evaluated by the independent legal arbiter as scaith other papers subject to
privilege claims. Documents for which a claim oivjege is upheld would not be
released to the House, thus avoiding the unautttbrieaks of ‘true’ cabinet
documents. At the very least, the House shouldyauits recent attempt to secure
additional details regarding documents for whicke tgovernment seeks an
exemption. In the meanwhile, recent actions byetkecutive to resist the release of
State papers will be subject to further criticiamtiie media and in the ‘court of
public opinion’. A
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